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MILES  BEACH.* 

Second  Department. 

Oenertd  Term  Justieea. 
JOSEPH  F.  BARNARD,  Pkbsidino  Jtottob. 

AB80CIATB  JVBTICBS. 

JAOESON  O.  DYKMAN.  CALVIN  E.  PRATT. 

Justices  of  the  Second  DUtrid. 

JOSEPH  F.  BARNARD.  EDGAR  M.  CULLEN. 

JACKSON  O.  DYKMAN.  CHARLES  F.  BROWN.» 

CALVIN  B.  PRATT.  WILLARD  BARTLETT. 

>One  of  the  Judees  of  the  superior  comt  of  the  dty  of  New  York  designated  by  the 
gqrtxam  to  hold  ciTcnit  court  and  special  terms  of  the  supreme  court  in  the  dHy  of  New 
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*One  of  the  judges  of  the  court  of  common  pleas,  designated  as  above. 
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JtMft'ceg  of  (A«  ¥^  District. 

MILTON  H.  MERWIN.  IRVINQ  G.  VANN.« 
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COMMON  PLEAS  OF  NEW  YOBK  CITY  AND  COUNTY. 
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Harnickell  v.  Parrot  Silver  <fe  Copper  Min.  Co 6  N.  Y.  Supp.  113 

Judgment  reversed  and  new  trial  granted.    23  N.  E.  Rep.  1079, 
Harvey  v.  McDonnell 1  N.  T.  Bupp,    88 

Judgment  reversed  and  new  trial  granted.    H  N.  E.  Rep.  886. 
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HaoMlt  Y.  Bonner 6N.  Y.  8npp.  478 

Ordwafflrmtd.    IS  N.  B.  Bap.  lU*. 

JBawzhunt  T.  Ritch 6N.  Y.  Supp.  184 

Jndgmenli  afflrmed.    SS  N.  E.  Bap.  17<. 

Haynea  v.  Sherman 4  N.  Y.  Supp.  418 

Jndjrment  ot  the  general  tarm  raretaed,  and  of  ipadal  term  afflrmad.    11 
N.  E.  Bep.  MS. 

Eeald  v.  MacGowan 6  N.  Y.  Supp.  460 

Judgment  affirmed.    U  N.  E.  Bap.  im. 

Hendricka  v.  Isaacs. 5N.Y.  Supp.  106 

Jadipnent  rarataad  and  aobmlttad  tor  tortber  proeeadlnga.    n  N.  B.  Bap. 
lOlS. 

Heas  y.  Hess 6N.  Y.  Supp.  009 

Jodgment  rereraed  and  new  trial  granted.    IS  N.  B.  Bep.  MS. 
Hoggans  v.  Riley 4  N.  Y.  Supp.  383 

Motion  to  dUmise  denied.    SS  N.  E.  Bep.  US7. 
Hunt's  Estate.  In  re ON.  Y.  Supp*  186 

Judgment  aflUmad.    St  N.  B.  Bep.  ISt. 

JafEray  ▼.  Sausmann 5N.  Y.  Supp.  630 

Order  afflrmad.    IS  V.  B.  Bep.  UtS. 

Jonasch  ▼.  Standard  Gas-Light  Co.  of  New  York 4  X.  Y.  Supp.  643 

Jndgment  affirmed.    SS  N.  E.  Bep.  lUl. 

Jones  T.  aty  of  New  York 8N.  Y.  Supp.  046 

Judgment  afflrmed.    33  H.  B.  Bep.  list. 

Jonrdan  t.  Haran 8N.  Y.  Supp.  641 

Judgment  afflrmed.    11 M.  B.  Bap.  IIIS. 

Kane  t.  City  of  Brooklyn 1  N.  Y.  Supp.  806 

Judgment  affirmed.    11 N.  B.  Bep.  lOSt. 
Keenan  ▼.  O'Brien 6  N.  Y.  Supp.  490 

AppMd  dismlnad.    SI  N.  B.  Bap.  lUS. 
Koebler  ▼.  Farmers'  &  Drovers'  Nat.  Bank  of  Somers 6  N.  Y.  Supp.  470 

Order  affirmed.    33  N.  E.  Bap.  IIM. 
Kosmak  v.  City  of  New  York 6N.Y.  Supp.  458 

Judgment  affirmed.    S3  N.  E.  Bep.  MS. 

Cramer  v.  Amberg 4N.  Y.  Supp.  618 

Order  afflrmed.    n  M.  B.  Bep.  Ul>. 

lAuer  ▼.  Dunn 6N.  Y.  Supp.  161 

Order  afflrmed.    SS  M.  B.  Bep.  170. 

Majority  of  Trustees  of  SanU  Eulalia  Silver  Hin.  Co 4  N.  Y.  Supp.  174 

Order  afflrmed.    SI  N.  E.  Bep.  UU. 
Marine  Ave..  In  re 4  N.  Y.  Supp.  399 

Order  affirmed.    SI  N.  B.  Bep.  IIU. 
Mason.  In  re 4  N.  Y.  Supp.  664 

Appeal  dlemlaaad.    SI  N.  B.  Bep.  1118. 
McBride  v.  McBride 6  N.  Y.  Supp.  888 

Appeal  diamieaed.    SS  N.  B.  Bep.  IIST. 
McCann  v.  Smith  Ave.  R.  Co 3  N.  Y.  Supp.  418 

Jndgment  rereraed  and  new  trial  granted.    SI  N.  E.  Bep.  IS4. 
McClean  ▼.  Schuyler  Steam  Tow-Boat  Line 4  N.  Y.  Supp.  790 

Judgment  affirmed.    SS  N.  E.  Rep.  lUl. 

McComb  V.  Cordova  Apartment  Ass'n 5  N.  Y.  Supp.    64 

Order  afflrmed.    31 K.  E.  Bep.  1118. 

McCorkle  v.  Herrman 5N.Y.  Supp.  881 

Jndgment  reveraad.    SS  N.  B.  Bep.  MS. 

McCreery  ▼.  Day 6  N.  Y.  Supp.    40 

Judgment  affirmed.    SS  N.  E.  Bq>.  118. 
McKane  v.  Brooklyn  Citizen 6  N.  Y.  Snpp.  171 

Order  afflrmed.    SS  N.  E.  Bap.  IISS. 

HcKenna  v.  Bolger 1  N.  Y.  Supp.  651 

Judgment  afflrmed.    SS  N.  E.  Bep.  llSS. 

Nash  V.  New  York  Cent,  ft  H.  R.  R.  Oo, 1  N.Y.  Supp.  360 

Judgment  afflrmed.    SS  N.  E.  Bep.  IISS.  * 
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Newell  Universal  Mill  Co.  ▼.  Mnzlow 2K.  T.  Sapp.  989 

Order  afBrmed.    21  N.  E.  Rep.  IMS. 

Newell  Universal  Mill  Co.  v.  Mnzlow 4N.T.  Supp.  HIT 

Order  rerersed.    21  N.  E.  Bep.  1048. 

Newhall  v.  Appleton 6N.  Y.  8upp.     ♦ 

Appeal  dlamlMed.    23  N.  E.  Bep.  UM. 

New  York.  L.  E.  &  W.  Ry.  Co.,  In  re  Application  of 6  N.  T.  Sapp.  Tflfr 

Appeal  dismisaed.    22  N.  i.  Bep,  1127. 

Nichols  ▼.  Bash  &  Denslow  Manuf'g  Co 6  N.  T.  Sapp.  401 

Judgment  affirmed.    22  N.  B.  Rep.  IIU. 

O'Brien  v.  Home  Ben.  Soc. 4  N.  T.  Supp.  8W 

Jad|i;meiit  affirmed.    22  N.  E.  Rep.  MM. 

Oregon  Imp.  Co.  v.  Ronch 6N.  T.  Supp.  B0» 

Jadfpnent  affirmed.   28  N.  E.  Rep.  168. 

Ottenot  V.  New  York,  L.  &  W.  Ry.  Co 8  N.  Y.  Supp.  T» 

Jndgment  rerersed  and  new  trial  granted.    St  N.  B.  Bep.  l<t. 

Paget  V.  Pease «  N.  Y.  Supp.  8» 

Appeal  dlamlaeed.    22  N.  E.  Bep.  1U2. 
Palen  V.  BaniTB 4N.Y.8upp.    69^ 

Appeal  dlsmlHsed.    21  N.  E.  Bep.  1118. 

Parkinson  T.  Mitchell AN.  Y.  Supp.  94B^ 

Orders  reversed.    22  N.  E.  Bep.  112S. 

People  V.  American  Bell  Tel.  Co 8  N.  Y.  Supp.  78» 

Judgment  reversed  and  Judgment  ordered  tor  defendant.  22N.  E.  Bq>.  1067. 

People  V.  Andrews 8  N.  Y.  Supp.  60ft 

Judgment  reversed  In  part  and  affirmed  In  part.    22  M.  B.  Bap.  108. 

People  V.  Backus 4N.  Y,  Supp.  728- 

.  Jndgment  affirmed.    22  N.  E.  Bep.  TO. 

People  V.  Baltimore  &  O.  R.  Co 8  N.  Y.  Supp.   2» 

Judgment  reversed  and  new  trial  ordarad.    12  N.  B.  Bap.  1028. 
People  v.  Carter 6N.  Y.  Supp.  60T 

Orders  affirmed.    22  N.  E.  Bep.  1128. 

People  T.  Coiintr  Court  of  Onondaga  County  4  N.  Y.  Supp.  664 

Appeal  disrolssecl.    21 N.  B.  Bap.  1118. 
People  V.  Gillian 8  N.  Y.  Supp.  476- 

Judgment  affirmed.    >1  N.  E.  Bap.  1117. 

People  V.  Piatt 8  N.  Y.  Supp.  86T 

Judgment  affirmed.    22  M.  E.  Bap.  887. 

People  V.  Front 6N.  Y.  Supp.  407 

Order  affirmed.    22  N.  B.  Bep.  1182. 
People  T.  Ricker 4N.  Y.  Supp.    70 

Judgment  affirmed.    22  N.  E.  Bep.  1128. 

People  V.  Riordan 8N.  Y.  Supp.  774 

Judgment  affirmed.    22  N.  E.  Bep.  M6. 

People  V.  Rontev 4N.  Y.  Supp.  885 

Judgment  affirmed.    22  N.  E.  Bap.  1128. 
People  V.  Stark 4  N.  Y.  Supp.  880- 

Appeal  dismissed.    22  N.  E.  Bap.  lltS. 
People  V.  SuUiran 8  N.  Y.  Supp.  185 

Judgment  reversed  In  part  and  affirmed  in  part,    H  N.  E.  Bep.  lOtS. 

People  v.  Turner. 8  N.  Y.  Supp.  358 

J  ndgment  affirmed.    22  N.  E.  Bep.  1021. 

People  V.  Wemple 5  N.  Y.  Supp.  495- 

Orders  reTersed.    22  N.  E.  Bep.  272. 

People  V.  Wemple 6  N.  Y.  Supp.  581 

Order  aRirmed.    22  N.  B.  Bap.  1046. 

People  V.  Wemple 6  N.  Y.  Supp.  78» 

Judgment  affirmed.    22  N.  E.  Bap.  761. 
People  V.  Woodman 1  N.  Y.  Bupp.  836 

Appeal  dismissed.    21  N.  E.  Rep.  1117. 

People's  Railroad  of  Syracuse.  In  re  Application  of 5  N.  Y.  Supp.  954 

Order  affirmed.    22  N.  K.  Hep.  1184. 

Pbelan  ▼.  City  of  New  York 4  N.  Y.  Supp.  081 

Judgment  albrmed.    28  M.  E.  Rap.  178. 
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PhelpB  ▼.  Erbardt 6N.  Y.  Supp.  540 

Appeal  dlsmlued.    U  N.  X.  Rn>.  lU*. 

Place  V.  Hayward 5  N.  Y.  Supp.  959 

Judgment  reTened  and  n«w  trial  granted.    St  M.  B.  Bep.  X. 

Post  V.  Bernbeimer 1  N.  Y.  Supp.  805 

Jadpnent  affirmed,    n  N.  E.  Bep.  U». 

Post  V.Weil IN.  Y.  Supp.  807 

Judgment  affirmed,    tt  N.  B.  Bep.  145. 
Pride  V.  Indianapolis,  D.  &  W.  R.  Co. 4  N.  Y.  Supp.    16 

Appeal  dlnaiWMd!    n  N.  E.  Rep.  1119. 

ProTost  V.  City  of  New  Yorli 8N.  Y.  Supp.  681 

Jndgrment  amrmed.    IS  N.  E.  Bep.  U3S. 

RamsdelVsWill.  Inre 8N.Y.  Supp.  499 

Judgment  affirmed.    SS  N.  B.  Bep.  lltO. 

Reiner  v.  Long  Island  R  Co IN.Y.  Supp.  134 

Judgment  affirmed.    21 N.  B.  Bep.  IIU. 

Bikel  T.  Ferguson 5  N.  Y.  Supp.  774 

Jndgment  affirmed.    SS  M.  X.  Bap.  IVU. 

Biker  v.  Leo 1  N.  Y.  Supp.  188 

Judgment  reTened,  and  jDdgment  ordered  tor  appeUamt.   n  H.  X.  Bep.  Tit. 

Hoc  V.  Vingut ,  IN.Y.  Supp.  914 

Jndgment  affirmed.    SS  N.  E.  Bep.  tSt. 

Roseobaum,  In  re 6  N.  Y.  Supp.  184 

Order  of  special  term  reraned,  and  order  of  general  term  afflmed.    SS  N. 
E.  Bep.  172. 

Sutberford  y.  Scbattmao 1  N.  Y.  Supp.  741 

Judgment  affirmed.    SS  N.  X.  Bep.  lltt. 

Sanders  ▼.  Chapin 4N.  Y.  Supp.  957 

Appeal  dlemlmed.    SS  N.  B.  Bep.  1IS8. 
Secor  y.  Clark IN.Y.  Supp.  615 

Order  of  general  term  rerareed,  and  Judgment  at  ipedal  term  affirmed.   SS 
N.  E.  Bep.  7M. 

fihepard  y.  Manbattan  Ry.  Co 6N.  Y.  Supp.  189 

Judgment  affirmed.    23  N.  B.  Bep.  tO. 

Sllberstein  ▼.  Houston.  W.  St.  &  P.  F.  R.  Co 4  N.  Y.  Supp.  843 

Judgment  revereed  and  new  trial  granted.    S2  N.  E.  Bep.  tSL 

fflocum  y.  Domol 8  N.  Y.  Supp.  958 

Appeal  dlamleaed.    SS  N.  E.  Rep.  lltU 
filocum  y.  Veghto 3  N.  Y.  Supp.  850 

Appeal  diamlaaed.    SI  N.  E.  Bep.  1U«;  SS  M.  B.  Bep.  lltU 

Spier.  In  re  8N.  Y.  Supp.  488 

Order  affirmed.    SS  N.  B.  Bap.  USS. 

Btaten  Island  Rapid  Transit  Co.  v.  City  of  New  York 6  N.  Y.  Supp.  675 

Judgment  affirmed.    2S  N.  E.  Bep.  ITS. 

Stewart  y.  Robinson 3N.  Y.  Supp.  809 

Judgment  affirmed.    SS  N.  B.  Bep.  Itt. 

Studer  y.  Bleistein IN.Y.  Supp.  187 

Judgment  affirmed.    SS  N.  E.  Rep.  341. 
Sweeney  y.  New  York  Steam  Co ON.  Y.  Supp.  638 

Judgment  affirmed.    SSN.  E.  Rep.  IISL 

Swenson  y.  Mahopac  Iron  Ore  Co ON.  Y.  Supp.  620 

Judgment  affirmed.    SS  N.  B.  Bep.  IIM. 

Taylor.Inre 4N.  Y.  Supp.  781 

Judgment  affirmed.    SB  N.  X.  Bep.  StO. 
•niton  y.  Vail 6  N.  Y.  Supp.  146 

Appeal  dlsmiased.    St  N.  E.  Bep.  ISt. 

Tnchband  y.  Chicago  &  A.  R.  Co 3  N.  Y.  Supp.  493 

Order  affirmed.    22  N.  E.  Bep.  ISO. 

Twenty-Third  St.  Baptist  Church  y.  Cornwall 8  N.  Y.  Supp.    61 

Judgment  affirmed.    St  N.  E.  Bep.  ITT. 

Onderhill.  In  re 6N.  Y.  Supp.  133 

Orden  affirmed.    SS  N.  B.  Bep.  IISO. 

United  States  Mercantile  Reporting  Co.,  In  re 4  N.  Y.  Supp.  916 

Appeal  diamlaaed.    SI  N.  B.  Rep.  1014. 
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United  States  Trast  Co.  t.  Mutual  Ben.  Life  Ins.  Co 4  N.  Y.  Supp.  648 

Jndgment  TOTOMd.    H  N.  E.  Bap.  1039. 

Vail  V.  Reynolds 4  N.  T.  Snpp.  82» 

Appeal  dlamlMed.    n  N.  K.  Rap.  UlS. 
Vail  V.  Vail 6  N.  Y.  Supp.  878 

App<ial  dismiMsd.    B  M.  E.  Bop.  1137. 

Valentine  v.  LunL 8N.  Y.  Snpp.  90» 

Judgment  rerersed  and  demTimr  OTerrnled.    U  N.  E.  Rap.  9N, 
Van  Axte  v.  Fisher 4N.  Y.  Snpp.  178 

Jadgment  amrmed.    tt  N.  E.  Rap.  Mt. 

Varnum  v.  Hart 6  N.  Y.  Supp.  84* 

Judgment  rerarsad  and  new  trial  granted.    U  N.  B.  Bap.  U9. 

Waack,  Inre 6  N.  Y.  Snpp.  1523 

Appeal  dlamlnad.    U  N.  B.  Rap.  lUS. 

Wagner's  Estate,  Inre 4N.  Y.  Supp.  TBI 

Judgment  aOlrmed.    at  N.  B.  Rap.  MO. 
Wait  V.  Cerqua 7N.Y.  Sapp.nO 

Judgment  affinnad.    »  N.  B.  Rap.  lUt. 
Washington  St,  A.  A  P.  R  Co.,  In  re 6  N.  Y.  Snpp.  85S 

Order  affirmed.    IS  N.  E.  Rep.  SM. 

Wasson  v.  Pettit IN.Y.  Supp.  618 

Judgment  raTanad  aod  new  trial  granted.    »  N.  E.  Bap.  SM. 

Waugh  V.  Bailey 4  N.  Y.  Supp.  817 

Order  affirmed,    n  (T.  B.  Rap.  1U8. 
Wenzell  v.  Morrisev 6  N.  Y.  Supp.  951 

Order  afflrmed.    a  N.  B.  Bap.  STl. 

West  y.  Reynolds 6  N.  Y.  Supp.  943 

Jndgment  affirmed.    11 N.  B.  Rap.  lUI. 
Whitlock.  In  re 8  N.  Y.  Supp.  688 

Appeal  diamlaaed.    11 N.  B.  Rap.  1U8. 
Wilcox  V.  Corwin 8  N.  Y.  Supp.  817 

Jndgment  revereed  and  new  trial  granted.    It  N.  B.  Bap.  1(8. 
Winton  V.  Winton 5  N.  Y.  Snpp.  087 

Order  of  general  term  rereraed,  and  tbat  of  special  term  affirmed.    33  N. 
B.  Rep.  m. 

Wood  V.Mitchell  6  N.  Y.  Supp.  948 

Orders  rereraed.    33  N.  E.  Rap.  lilt. 
Woodward,  In  re 6N.  Y.  Supp.  186 

Judgment  affirmed.    3t  N.  E.  Rap.  130. 

Zink,  In  re  Petition  of 8  N.  Y.  Supp.     4 

Appeal  dlamlaaed.    33  N.  E.  Bep.  113*. 
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LimiAN  «.  OOTTI.TBB. 

(OOu  Court  Of  New  York,  Speetdl  Term.    Kay,  1880.) 

Bar-OvF  axb  CounTBit-CLAiM— What  CJoKSTiTUTas. 

In  an  action  for  rent  defendant  mav  set  np  a  oounter-olalm  for  conTOnlon  of  oer- 
taln  arUides  alleged  to  hare  been  taken  from  the  premises  by  plaintiff  and  wrong- 
fnlly  applied  on  the  rent  claimed,  as  the  two  oaoses  arise  out  of  the  same  transac- 
tion, within  the  meaning  of  Code  of  CiyU  Pioo.  H.  Y.  {  SOI,  defining  oonnte)^ 


On  demarrer  to  answer. 

Action  by  Morris  Littman  against  Maty  M.  Coulter,  administratrix  of 
Thomas  Coulter,  for  rent.  Defendant  set  up  in  her  answer  a  counter-claim 
for  conversion  of  property  by  plaintiff.  Plaintiff  demurs  to  said  counter- 
claim. 

Adolph  L.  Sangtr,  for  plaintiff.     WUliam  L.  Flagg,  tot  defendant. 

HoLKB,  J.  A  cause  of  action  for  con  version  may  be  set  up  as  a  counter- 
claim to  a  cause  of  action  on  contract,  provided  the  two  causes  arose  out  of 
or  were  connected  with  the  same  transaction.  Weston  v.  Tuner,  1  N.  Y. 
8upp.  807;  FarreU  v.  Krone,  24  Wkly.  Dig.  89;  MorrU  v.  Emmons,  4  N.  Y. 
St.  »ep.  882;  Cats  v.  Higenbotam,  100  N.  Y.  248,  3  N.  E.  Bep.  189.  The 
old  cases  to  the  contrary  have  been  repeatedly  overruled.  No  other  con- 
struction of  section  501  of  the  Code '  seems  to  me  reasonable.  The  difficulty 
in  cases  Wke  the  one  before  me  arises  ftom  the  diverse  views  that  may  be  en- 
tertained as  to  whether  the  facts  constituting  the  counter-claim  arose  out  of 
the  transaction  referred  to  in  the  complaint.  In  this  case  the  plaintiff  sues 
for  rent  of  certain  premises.  The  defendant  sets  up,  as  a  counter-claim,  dam- 
ages for  conversion  by  plaintiff  of  certain  articles  which  were  on  the  same 
premises,  and  whicb-plaintiff  is  alleged  to  have  taken,  appropriated,  and  ap- 
plied on  account  of  the  rent  claimed.  The  defendant,  in  effect,  alleges  that 
the  plaintiff  claims  a  lien  for  the  rent  on  the  property  alleged  to  have  been 
converted.  It  is  difficult  for  me  to  see  how  a  cause  of  action  thus  arising 
is  not  connected  with  the  occupation  of  the  premises  and  the  claim  for  rent 
which  constitutes  this  transaction,  out  of  which  plaintiff's  cause  of  action 

'This  section  provides  that  one  snblect  of  a  ooanter-daim  shall  be  "a  oanae  of  action 
•rising  oat  of  the  contract  or  transaction  sat  forth  In  the  complaint  as  the  foundation 
of  the  plaintUTs  olahn,  or  oonneotad  vrith  the  subject  of  the  aotion. " 

v.7».Y.B.no.l — 1 
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arose.  It  cannot,  of  course,  be  said  to  be  connected  with  the  original  hiring, 
(except  perhaps  very  remotely,)  which  took  place  a  year  before  tlie  alleged 
conversion,  but  the  action  is  tor  rent  for  the  last  month  of  the  occupation 
of  tlie  premises,  at  the  end  of  whicli  plaintiff  is  alleged  to  have  tHken  posses- 
sion and  assumed  a  lien  on  the  property  of  the  defendant  for  the  rent  due. 
If  the  rent  was  due,  the  plaintiff  may  have  had  a  lien,  and  if  there  was  no 
rent  due,  as  defendant  claims,  the  taking  and  detention  of  the  property  were 
wrongful,  and  I  do  not  see  why  the  purpose  contemplated  by  section  501 
will  not  be  effected  by  disposing  of  these  two  questions  in  the  same  action; 
it  seems  to  me  that  they  arise  out  of  the  same  transaction.  Demurrer  over- 
ruled, with  leave  to  pltdntiff  to  reply  within  six  days,  on  payment  of  costs. 


FliAHEBT  V.  ElOGRANT  INDUSTRIAL  8AT.  BANK. 

(Common  Pleas  of  New  York  CUy  and  County,  Special  Term.    May  16, 1889.) 

IKTBBFLEADBR — Bi.NK  DEPOSITS. 

In  an  action  against  a  bank  for  certain  moneys  of  which  plaintiff  claims  to  have 
been  the  actual  depositor,  where  snoh  deposits  were  made  by  and  in  the  name  of  a 
third  person,  in  whose  name  the  bank-bboli  was  also  issued,  and  whose  personal 
representative  claims  the  fund,  and  plaintiff  ostensibly  appears  to  be  a  stranger  to 
the  contract  between  such  depositor  and  the  bank,  defendant's  motion  forinter- 

8 leader  will  be  granted,  though  plaintiff  will  be  thereby  precluded  from  introduo- 
ig  evidence  whlcdb  she  might  have  used  in  the  action  against  the  bank. 

At  chambers. 

Action  by  Maiy  Ann  Flanery  against  the  Emigrant  Industrial  Savings  Bank 
to  recover  moneys  deposited  by  one  Margaret  Kilfoyle,  deceased,  and  now 
claimed  by  Patrick  Kilfoyle,  her  administrator.  Defendant  moves  for  an  in- 
terpleader. 

Hart  <&  Price,  for  plaintiff.    StcJutrd  (yefomum,  Jr.,  for  defendant. 

Dalt,  J.  The  application  of  the  bank  to  interplead  the  administrator  of 
Margaret  Kilfoyle,  deceased,  as  defendant,  should  be  granted.  The  deposit 
was  made  in  the  name  of  the  deceased,  and  the  bank-book  was  issued  in  that 
name.  The  plaintiff,  ostensibly  a  stranger  to  the  contract  between  the  depos- 
itor and  the  bank,  has  brought  this  action,  claiming  to  be  the  actual  depositor. 
In  such  a  case  the  bank  should  be  relieved  and  the  rival  claimants  compelled 
to  litigate  the  title  to  the  deposit  between  themselves. 

The  fact  that  tlie  plaintiff  in  an  action  against  the  bank  could  give  evidence 
of  personal  transactions  with  the  deceased,  which  she  would  not  be  permitted 
to  testify  to  as  against  the  administrator,  is  no  ground  for  refusing  the  inter- 
pleader. The  hardship  would  be  suffered  by  the  bank  if  the  motion  were  de- 
nied, and  it  were  sued  by  the  administrator,  and  as  between  the  bank  and 
this  plaintiff  the  former  Is  the  innocent  party  and  should  not  suffer.  Motion 
granted. 

In  re  Labae's  Estatb. 

(Surrogate's  Court,  Westchester  Cowity.    April,  1889.) 

WiiiM — Probate — Pakties — ExEcnTons. 

Though  under  Code  Civil  Proc  N.  Y.  i  13614,  et  seq.,  providing  that  an  executor, 
devisee,  or  any  other  person  interested  in  the  estate  of  the  alfeged  testator,  may 
present  a  petition  for  probate  of  a  will,  and  providing  also  for  the  citing  of  husband, 
wife,  and  other  persons,  but  not  an  executor,  the  executor  is  not  a  necessary  party 
to  the  probate  of  a  will,  yet  where  the  parties  are  cited  and  appear,  on  a  petition 
filed  by  the  executor,  he  cannot  discontinue  the  proceedings  without  the  consent 
of  all,  especially  after  he  has  appeared  and  examined  witnesses. 

Motion  by  John  G.  Wendel,  as  executor  of  the  will  of  Francis  W.  Lasak, 
to  dismiss  the  probate  proceedings  of  said  will. 
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£r.  B.  SroumM,  for  executor.    George  9.  Reynoldt,  for  Victoria  A.  Mo- ' 
Eenzie,  in  support  of  the  will.    Mr.  Johnson,  for  Ophelia  J.  Cuthbert,  on  the 
flame  side.    Mr.  Cardozo,  for  Cordelia  D.  Chauvet,  contestant.    Aaron  Kahn 
and  Robert  Setoall,  for  Antoinette  L.  Schermerhorn,  contestant.    Chas.  P. 
MacLean,  for  Margaret  S.  Ives,  contestant. 

CoFFiK.  8.  It  is  provided  by  section  2614  of  the  Code  of  Civil  Procedure 
that  an  executor,  devisee,  legatee,  or  any  other  person  interested  in  the  es- 
tate of  an  alleged  testator,  may  present  a  petition  to  the  surrogate  with  a  view 
to  its  probate.  The  next  section  provides  for  the  citing  of  husband,  wife, 
heirs  at  law,  and  next  of  kin,  but  not  the  executor.  Hence,  if  any  person 
-other  tlian  an  executor  applies  for  probate,  the  executor  need  not  be  cited  or 
made  a  party  to  the  proceeding.  So,  too,  all  the  parties  in  interest,  without 
the  executor,  may  appear  before  the  surrogate  and  ask  for  immediate  probate, 
which  will  ordinarily  be  granted.  The  executor,  as  such,  is  not,  therefore,  a 
necessary  party  to  the  proceeding.  He  is  simply  permitted  to  make  himself 
such  party  by  petitioning  for  a  citation  to  be  served  on  the  proper  persons. 
After  all  the  parties  have  been  cited,  and  some  of  them  appear,  a  part  of 
whom  are  desirous  that  the  will  should  be  sustained,  and  others  that  it  should 
be  rejected,  and  they  enter  upon  a  cont^t  in  regard  to  it,  the  executor,  if  he 
flo  elect,  may  sit  by  as  an  idle  spectator  of  the  controversy,  or  absent  himself, 
at  his  option.  There  is  no  power  possessed  by  the  court  to  compel  him  to 
take  an  active  part,  and  no  order  permitting  him  to  withdraw  is  necessary. 
He  has  no  beneQcial  interest  under  the  will,  and,  if  he  even  declines  to  ex- 
amine the  subscribing  witnesses,  the  surrogate,  in  the  discharge  of  his  duty, 
would  be  compelled  to  do  it.  For  he  "must  cause  the  witnesses  to  be  exam- 
ined before  him,"  (Code,  §  2618,)  and  any  court  may  propound  questions  to 
witnesses.  Indeed, surrogates  in  foimer  times  personally  examined  witnesses, 
«nd,  where  there  is  no  contest,  they  constantly  and  habitually  do  so  now. 

Where,  however,  the  parties  appear  on  the  return-day  of  a  citation  in  a  pro- 
bate case,  it  seems  to  me  that  the  executor  has  no  power  to  discontinue  or 
withdraw  the  proceeding  without  the  consent  of  all.  He  is  the  mere  instru- 
ment by  which  they  are  brought  into  court  in  order  that  they  may  assert 
their  rights,  and  contend  for  what  they  may  deem  to  be  their  interests.  He, 
by  the  facts  stated  in  his  petition,  has  conferred  jurisdiction  of  the  subject- 
matter,  and,  by  proof  of  proper  service  of  the  citation,  of  the  persons,  upon 
the  surrogate,  and  he  cannot  divest  it  of  such  jurisdiction  by  any  act  of  his, 
more  especisklly  after  appearing  in  court  and  duly  examining  the  subscribing 
witneaseB  to  the  alleged  will.    The  motion  is  denied. 


Fboobessitb  Handlanoeb  Union  v.  German  Say.  Bank. 
(Superior  Court  of  New  York  City,  Special  Term.    May  13, 18S9.) 
IinxB]>LSAS»i— Action  iok  Deposits. 

Laws  N.  Y.  1882,  o.  409,  <;  269,  providlntr  that  in  all  aotions  against  an^  savings 
bank  to  recover  a  deposit  any  persons  claiming  the  same  fund,  and  strangers  to  tne 
action,  may  be  made  parties  thereto  upon  defendant's  petition,  and  tliat,  upon  pay- 
ment of  such  money  into  court,  such  bank  shall  be  stricken  out  as  a  party  to  the  ac- 
tion, and  be  relieved  of  responsibility  for  such  fund,  applies- to  an  action  against  a 
savings  bank  for  a  deposit  which  bad  been  previously  demanded  by  a  third  pei-son, 
whether  such  third  person  claims  the  whole  of  such  deposit  or  not. 

At  chambers.    On  motion  for  interpleader. 

Action  by  the  Progressive  Handlanger  Union  No.  1  against  the  German 
Etevings  Bank,  to  recover  certain  deposits  made  with  defendant.  The  Labor- 
ers' Union  Protective  Society  No.  12,  prior  to  the  commencement  of  this 
action,  had  made  a  demand  upon  defendant  for  such  funds.  Laws  N.  Y. 
1882,  c.  -409,  §  259,  provides  that  "in  all  actions  against  any  savings  bank  to 
recover  for  moneys  on  deposit  therewith,  if  there  be  any  person  or  persons 
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•  *  *  claimingtliesamefund,  who  are  not  parties  to  the  action,  the  conrt 
in  which  such  action  ia  pending  may,  oa  the  petition  of  such  savings  bank, 
and  upon  eight  days'  notice  to  the  plaintiff  aud  such  claimants,  make  an  order 
amending  the  proceedings  in  such  action,  by  making  such  claimants  parties 
defendant  thereto;  *  *  *  the  deposits  which  are  the  subject  of  said  action 
may  remain  with  such  savings  bank  *  •  •  or  be  paid  into  court  to  await 
the  final  determination  of  the  action,  and,  when  so  paid  into  court,  the  corpo- 
ration shall  be  stricken  out  as  a  party  to  such  action,  and  its  liability  for  such 
deposit  shall  cease."  Defendant  moves  to  substitute  the  Laborers'  Union 
Protective  Society  No.  12  as  defendant. 

Goodhart,  PhUlipa  &  Bosenberg,  for  plaintiff.  B.  Kav^fman,  for  defend- 
ant. 

Sedowick.  C.  J.  The  application  should  be  granted,  under  section  259,  c. 
409,  Laws  1882.  That  section  contemplates  that,  as  in  the  present  case,  an 
action  at  law  may  be  brought  by  a  person  in  whose  name  the  account  with  the 
bank  is,  and  then,  that  a  third  person  may  claim  tlte  deposits  as  a  fund  equi- 
tably belonging  to  the  third  person,  and  that  in  such  a  case  the  section  should 
be  applied.  I  havealittledoubtas  to  whethertheclaimantactuallyclaimsthe 
whole  of  the  deposit.  It  this  be  so,  I  am  of  the  opinion  that  the  section  will 
still  apply.    Motion  granted. 

Petor  v.  Fosteb. 
(Suxmior  Court  of  Buffalo,  (General  Term.    July  12, 1888.) 

AFPaUr— WmoHT  Ain>  BumoiENor  or  BviDSNoa. 

It  cannot  be  said  as  a  matter  of  law  that  a  finding  of  fact  against  the  defendant 
in  an  action  for  fraudulent  representations  is  erroneous,  where  the  evidence  intro- 
duced by  him  fails  to  establish  a  preponderance  in  his  favor  to  overcome  the  Infer- 
ence of  fraud  arising  from  the  plahiufCs  evidence,  to  the  admission  of  wtiioh  he  as- 
signed no  error. 

Appeal  from  municipal  court. 

Action  by  John  L.  Pryor  against  Hubbard  A.  Foster,  for  damages  for  false 
representations  made  by  him  in  regard  to  the  heating  capacity  of  a  furnace  in 
a  house  leased  from  him  by  plaintiff.  Judgment  for  plaintiff,  and  defendant 
appeals.    For  opinion  on  former  appeal,  see  1  N.  Y.  Supp.  774. 

Argued  l)efore  Beckavith,  0.  J.,  and  Titus  and  Hatch,  JJ. 

E.  J.  Plumlty,  for  appellant.    Fullerton,  Becker  <£  Hazel,  for  respondent. 

Trrns,  J.  Tliis  case,  when  last  before  this  court  on  an  appeal  from  a  judg- 
ment of  nonsuit  from  the  municipal  court,  was  reversed  on  the  ground  tliat 
there  was  evidence  from  which  the  judge  below  or  a  jury  could  find  that  the 
defendant  bad  been  guilty  of  fraudulent  representation,  in  making  the  lease 
of  the  premises  to  the  plaintiff,  as  to  the  capacity  of  the  furnace  in  the  house 
to  supply  a  suflScient  quantity  of  heat  to  properly  warm  the  dwelling-house  on 
the  premises.  The  evidence,  taken  on  behalf  of  the  plaintiff  on  the  former 
trial,  was  read  and  considered  in  evidence  by  stipulation  on  the  trial  from 
which  this  appeal  is  taken.  Evidence  was  given  by  the  defendant  for  the 
purpose  of  overcoming  the  plaintiff's  proof  of  fraud,  and  the  court  below 
found  in  favor  of  the  plaintiff  on  this  disputed  question  of  fact.  No  error  is 
claimed  to  have  been  committed  in  the  admission  of  evidence.  We  are  of  the 
opinion  that  our  former  decision  (1  N.  Y.  Supp.  774)  is  decisive  of  tlie  ques- 
tions here  raised.  It  cannot  be  said  that  there  is  such  a  preponderance  of  evi- 
dence on  the  part  of  the  defendant  as  to  entirely  overcome  the  inference  of 
fraud  raised  by  the  plaintiff's  testimony  and  his  witnesses.  The  court  below 
had  all  of  the  witnesses  before  it,  and  we  cannot  say,  as  a  question  of  law, 
that  an  error  was  committed  in  finding  the  fact  against  the  defendant.  The 
judgment  must  be  affirmed,  with  costs.    All  concur. 
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BOASBUBO  V.  Groman  ct  al. 

{Superior  Court  of  Buffalo,  Trial  Term.    June  13, 1889.) 

MoTiui.  Bxssm  iNsuRAifCB— Trust  to  Pat  Debts. 

Money  dne  on  a  beneficiary  certificate,  made  payable  to  a  third  person  for  the  pur- 
pose and  with  the  understanding  that  it  shall  be  applied  in  payment  of  the  debts 
and  funeral  expenses  of  the  assured,  Is  impressed  with  a  trust  to  that  eSect,  which 
equity  will  enforce. 

UUtaan  dt  UUman,  for  plaintiff.    Andrua  &  Joyce,  for  defendants. 

Trrns,  J.  This  action,  in  form,  is  against  Timothy  J.  Cronan  and  Nept- 
one  Ix>dge  No.  57,  Empire  Order  of  Mutual  Aid,  but  is,  in  fact,  against 
Timothy  J.  Cronan,  the  beneficiary  named  in  the  certiQcate.  The  defendant 
Empire  Order  of  Mutual  Aid  does  not  defend  or  claim  exemption  from  the 
payment  of  the  money,  SLOOO,  to  the  person  designated  in  the  certiflcate,  but 
comes  into  court,  and  by  Its  treasurer  disavows  any  claim  to  the  fund,  and  is 
ready  and  willing  to  pay  to  whomsoever  the  court  determines  is  entitled  to  It. 

The  claim  of  the  plaintiff  is  that  the  fund  In  the  hands  of  the  defendant 
Cronan  is  impressed  with  a  trust  to  pay  the  plaintiff,  and  other  creditora  of 
Daniel  Cronan;  that  the  money  was  made  payable  to  Timothy  J.  Cronan  by 
the  deceased  for  the  express  purpose  and  with  the  understanding  of  the  de- 
fendant Cronan  that  it  should  be  applied  by  him  in  the  payment  of  his  debts 
and  funeral  expenses.  From  the  evidence  in  the  case,  I  am  satisfied  that 
such  was  the  agreement  and  intent  with  which  Timothy  J.  Cronan  was  made 
the  payee  in  the  beneficiary  certiflcate.  Such  being  the  case,  equity  will  en- 
force the  trust,  and  charge  the  fund  in  the  hands  of  the  defendant  Cronan 
with  the  payment  of  the  debts  and  funeral  expenses  of  the  deceased.  The 
authorities  cited  by  the  defendant  do  not  militate  against  this  proposition,  as 
the  facts  in  this  case  take  it  out  of  the  rule  invoked  by  the  defendant.  They, 
in  substance,  lay  down  the  rule  that  moneys  received  by  a  beneficiary  in  a 
certificate  are  not  assets  of  the  deceased,  and  not  subject  to  the  payment  of 
his  debts  as  against  the  beneficiary.  In  this  case,  the  deceased  has,  by  agree- 
ment, made  the  fund  payable  to  the  defendant  Cronan  for  the  express  purpose 
of  paying  creditors;  the  defendant,  therefore,  is  a  mere  trustee  to  effectuate 
that  purpose,  and  has  no  claim  on  the  fund  as  against  the  plaintiff  and  those 
creditors  who  were  mentioned,  and  for  whose  benefit  the  fund  was  created. 

The  facts,  although  meager,  are  sufiicieut  to  establish  the  plaintiff's  right 
to  recover.  Judgment  is  ordered  for  the  amount  claimed  by  the  plaintiff, 
with  interest  and  costs,  and  the  Empire  Order  of  Mutual  Aid  is  directed  to 
pay  the  plaintiff  that  amount,  and  the  balance  to  the  defendant  Cronan,  to  pay 
debts  and  funeral  expenses. 


SoEWABTZ  at  at.  «.  Allen  at  dL 
taupertor  Court  of  B^ffa^o,  Triai  Term.   July  13, 1889.) 

1.  PATHzirF— Froot  o*  FATicxirr. 

In  an  aotlon  to  foreclose  a  meohanlo's  lien  after  the  death  of  the  owner  of  the 
house,  ddCendants  alleged  payment  of  the  debt  by  decedent  in  his  life-time,  but 
failed  to  produce  any  receipt  f  orpayment,  though  it  appeared  to  have  been  dece- 
dent's habit  to  take  receipts.  Held  that,  the  defense  being  an  affirmative  one, 
with  the  burden  of  proof  on  defendants,  the  failure  to  produce  a  receipt,  or  rea- 
sonably aocouat  for  Its  absence,  was  sufficient  to  defeat  the  defense. 

&  Etidikce— Book  Entries.  • 

An  entry  made  by  a  debtor  in  his  own  favor  Is  Inadmissible  to  prove  payment  of 
the  debt,  though  offered  In  evidence  after  his  death. 

&  BiMS— Declarations. 

Nor  is  the  testimony  of  one  who  heard  him  say  that  he  had  paid  the  debt  admlssl- 
Ufl  for  that  purpose. 
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4  MiCHAifica'  Liens— For  what  Obtainbd. 

Laws  K.  T.  1885,  c.  843,  S 1,  provides  that  any  penoa  who  shall  perform  any  labor 
or  service  or  furnish  any  materials  used  in  the  erection  of  any  house  may  nave  a. 
lien  for  the  price  and  value  thereof.  Held,  that  a  furnace  set  within  a  brick 
structure,  ana  the  connecting  pipes  and  appurtenances,  are  ]ptat  of  the  house,  and 
entitle  the  person  furnishing  them  to  a  lien  for  their  price. 

6.  Samb — Proobditrb — Vbhwication. 

Section  4  provides  for  a  veriflcation  of  the  notice  of  lien  "to  the  effect  that  the 
statements  therein  contained  are  true. "  Section  25  declares  that  the  lien  law  Is  to 
be  liberally  construed,  and  that  a  sabstantlal  compliance  with  its  provisions  shall 
be  BufScient.  Claimant's  verification  to  the  notice  of  lien  was  that  he  knew  the 
contents  thereof,  and  that  the  same  were  true,  but  he  did  not  swear  that  the  "state- 
ments "  were  true.  Held,  that  the  verification,  though  not  In  statutory  language, 
was  a  substantial  compliance  with  the  law. 

Action  by  Leopold  Schwartz  and  others  against  Eliza  E.  Allen  and  others, 
to  foreclose  a  mechanic's  lien  for  a  furnace  put  in  a  building  while  it  was 
being  constructed.  Defendants  denied  the  right  of  lien  for  that  class  of 
work  or  materials,  objected  to  the  verification  of  notice  of  lien  as  insufficient, 
and  alleged  payment  of  the  debt. 

Lyman  M.  Baker,  for  plaintiffs.  F.  R.  Maroh  and  Alvtn  Burt,  for  de- 
fendants. 

Beckwith,  C.  J.  The  action  Is  brought  for  the  foreclosure  of  a  mechanic'a 
lien.  Ethan  Allen,  late  of  the  city  of  Buffalo,  on  or  about  the  Istday  of  No- 
vember, 1887,  entered  into  a  contract  with  the  plaintiffs  by  which  the  plain- 
tiffs undertook  to  furnish  the  said  Allen,  for  his  residence  then  in  process  of 
erection,  a  "No.  140  Boynton  latest  improved  Crusader  furnace,  and  to  set 
the  same  in  the  best  masonry  work,  with  four  runs  of  the  best  heating  pipe 
to  the  first  floor,  and  four  runs  of  tin  heating  pipe  in  the  second  floor,  with 
all  the  necessary  register  boxes  and  hot-air  pipes,  made  of  tin,  to  supply  heat 
to  the  registers,  and  all  the  tin  flashings  requisite  tu  render  the  same  safe  and 
secure  from  Are, "  in  consideration  of  which  furnace  and  appurtenances  the 
said  Ethan  Allen  agreed  to  pay  the  plaintiffs  9176.  The  plaintiffs  performed 
their  undertaking.  On  the  26th  day  of  December,  1887,  said  Ethan  Alien 
died  intestate,  and  the  defendunt  Eliza  E.  Allen  is  his  widow,  and  the  defend- 
ant Prancis  Julia  Allen  his  daughter  and  heir. 

The  defendants  contest  the  plaintiffs'  claim  mainly  upon  these  grounds: 
First,  that  "the  lien  law  does  not  cover  a  furnace;"  second,  that  Ethan  Al- 
len, in  his  life-time,  paid  the  plaintiffs;  third,  that  the  notice  of  lien  is  in- 
valid for  want  of  a  sufficient  veriflcation. 

First.  The  statute,  (chapter  342  of  the  Laws  of  1885,)  entitled  An  act  for 
the  better  security  of  mechanics,  etc.,  frho  perform  labor  or  furnish  material 
for  buildings,  etc.,  provides  (section  1)  that  any  person  who  shall  perform 
any  labor  or  service  or  furnish  any  materials  used  in  the  erection  of  any 
bouse  may.  upon  filing  the  notice  of  lien  prescribed  In  the  fourth  section  of 
the  act,  have  a  lien  for  the  principal  and  interest  of  the  price,  and  value  of 
such  labor  and  material.  It  seems  too  plain  to  require  any  discussion  that 
the  furnace  set  within  the  brick  structure,  and  the  connecting  pipes  and  ap- 
purtenances, were  a  part  of  the  house,  and  that  the  same  passed  to  the  heir 
as  a  part  of  the  realty,  and  that  the  contribution  the  plaintiffs  so  made  to  the 
construction  of  the  house  entitled  them  to  a  lien  under  the  statute.  It  seems 
clear  that  the  furnace  and  its  connections,  constructed  by  the  plaintiffs,  were 
in  fact,  and  by  the  parties  to  the  conlract,  deemed  to  be  a  part  of  the  bouse. 

Secondly,  as  to  payment.  The  defendants  clnim,  and  are  very  sincere  in 
their  belief,  that  the  intestate  in  his  life-time  paid  the  plaintiffs.  Theyfoond 
their  belief  on  the  circumstances  that  on  a  certain  occasion  he  took  money 
and  went  down  town  with  the  apparent  purpose  of  paying  bills;  that  the 
same  day  be  made  an  entry  of  payment  in  his  account-book,  on  a  page  where 
he  entered  all  the  payments  be  made  on  the  construction  of  the  house;  that 
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the  witneBs  Creagham  saw  him,  on  the  same  day  that  his  entry  was  dated, 
coming  up  Seneca  street,  the  street  where  the  plaintiffs'  place  of  business  is 
located,  and  from  the  direction  of  the  plaintiffs'  office;  afterwards  met  him 
on  the  corner  of  Main  street,  and  was  there  told  by  the  deceased  that  he  had 
got  his  furnace  in,  and  had  just  been  down  and  paid  for  it;  and  the  defend- 
ants, for  further  grounds  of  assurance  that  Mr.  Allen  paid  the  plaintiffs,  and 
that  be  would  not  have  made  the  entry  in  his  book  of  payment  unless  he  had 
in  fact  paid  the  bill,  show  tliat  he  was  a  man  of  marked  integrity,  and  of  very 
exact  business  habits.  The  place  where  the  deceased  made  the  entry  was  on 
a  page  which  contained  only  the  payments  made  on  the  construction  of  the 
house  and  purchase  of  the  lot,  headed  "Cost  of  House  and  Lot."  The  entries 
were  15  in  number,  and  this  was  the  eleventh,  and  the  defendants  produced 
receipts  showing  the  actual  payment  by  Mr.  Allen,  on  the  day  of  the  date  of 
the  entry,  of  every  sum  entered  on  the  page,  excepting  the  one  in  suit;  but 
the  defendants  are  unable  to  produce  any  receipt  for  this  item  in  question. 
It  is  claimed  by  the  defendants  that,  cousidering  the  character  of  Mr.  Alien 
for  care  and  accuracy  in  his  business,  his  acknowledged  integrity,  his  taking 
money  and  leaving  his  home  on  the  day  of  the  date  of  the  entry  with  the  ap- 
parent  object  of  settling  bis  bills,  his  statement  to  the  witness  Creagham,  the 
same  day,  that  he  had  just  been  down  to  the  defendants'  place  and  paid  tlie 
bill,  his  entry  on  or  soon  after  returning  home,  on  the  said  page  of  his  book. 
Of  the  charge  of  the  payment,  the  court  ought,  Mr.  Allen  being  dead,  to  infer 
and  find  the  fact  that  the  payment  was  made. 

There  are  several  difficulties  in  the  way  of  making  such  an  inference  of 
tadt.  In  the  first  place,  the  inference  would  be  entirely  uncertain  wbetlier 
he  paid  to  one  entitled  to  receive  the  money.  The  testimony  of  Creagham  is 
of  a  kind  recognized  as  not  very  satisfactory,  for  the  reason  that  a  witness  is 
very  likely  to  misunderstand  a  casual  remark  made  in  a  merely  friendly  con- 
venation  upon  an  accidental  meeting.  While  the  production  of  receipts 
showing  that  the  deceased  did  actually  pay  all  the  other  14  charues  made  by 
him  at  the  dates  of  their  entry  tends  to  convince  the  mind  that  tlie  intestate 
intended  that  the  entries  should  be  true  statements,  still,  the  inability  of  the 
defendants  to  produce  a  receipt  for  the  item  in  question  operates,  perhaps, 
quite  as  forcibly  to  establish  this  entry  as  an  exception.  The  testimony 
shows  that  Mr.  Allen  was  very  particular  about  taking  receipts,  which  is  evi> 
denced  by  the  production  of  receipts  for  all  those  items  of  entry  except  the 
one  in  suit;  and  the  testimony  of  Mr.  6ieb,  of  whom  the  deceased  rented  a 
house  before  he  built  the  house  in  question  for  himself.  Mr.  Gieb  says  that 
when  Mr.  Allen  came  to  him  to  pay  his  monthly  rent  he  always  came  with  a 
receipt  for  the  payment  prepared,  which  he  brouglit  with  the  money.  So, 
therefore,  assuming  that  the  court  might,  from  all  the  circumstances,  law- 
fully deduce  a  finding  of  fact  as  to  payment,  it  would  be  very  dilHcult  to  in- 
fer satisfactorily,  from  the  offered  testimony  and  circumstances,  the  fact  of 
such  payment.  If  he  paid,  the  uncertainty  as  to  when  he  paid;  why,  con- 
trary to  his  exacting  habit,  he  omitted  to  take  a  receipt  for  this  considerable 
sum;  no  circumstances  raising  a  probability  of  a  loss  of  the  receipt;  the 
claim  of  non-payment  by  the  plaintiffs,  against  whose  business  integrity 
nothing  la  said, — all  these  circumstances  wuuld  leave  the  truth  of  the  matter 
so  uncertain  that  the  court  could  not  rest  satisfactorily  on  a  hnding  that  the 
intestate  actually  made  the  payment. 

The  defendants  have  the  affirmative,  and  must  satisfy  the  court  of  the  fact 
of  payment;  but,  if  the  evidence  offered  by  the  defendants  would,  properly 
received,  and  without  objection,  justify  a  finding  of  payment,  there  are  still 
the  insuperable  difficulties  in  the  way  of  the  defendants  that  the  declarations 
made  by  Mr.  Allen  to  the  witness  Creagliam,  and  the  entries  made  by  liiin- 
self  in  bis  book,  were  objected  to  by  the  plaintiffs'  counsel,  and  without  the 
aid  of  such  declaration  and  entry  the  defendants'  evidence  would  be  plainly 
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insnflScient.  It  is  perfectly  settled  by  the  courts,  in  a  long  series  of  deds- 
ions,  thai  entries  of  that  kind,  made  by  Mr.  Allen  on  a  page  of  his  book,  be- 
ing entries  in  his  own  favor,  are  not  admissible  as  evidence.  They  cannot 
be  admitted  under  the  head  of  shop-keeper's  charges;  they  were  not  entries 
against  his  own  interests;  they  were  not  "res  gestce;"  and  this  court  cannot 
make  any  new  law.  Tliat  the  testimony  of  the  witness  Creagham,  and  that 
the  entries  made  by  Mr.  Allen  of  his  payments,  are  not  admissible  evidence 
in  favor  of  the  defendants  is  elementary,  and  hardly  needs  the  citation  of  au- 
thorities. I  will  only  refer  to  Redfleld  v.  Stilt,  10  N.  T.  St.  Hep.  366; 
Vaughn  v.  Strong,  4  N.  Y.  Supp.  686;  Tilson  v.  TerwilUger,  66  if.  T.  273; 
Lotoery  v.  Erskine,  20  N.  £.  Bep.  588.  The  statement  of  Mr.  Allen  to  the 
witness  Creagham,  and  his  entries,  are  not  rendered  admissible  evidence  by 
reason  of  his  decease.  Romig  v.  Romig,  2  Kawle,  241;  SmUl  v.  Wailaee,  15 
Serg.  &  B.  231;  Hesa'  Appeal,  112  Pa.  St.  168,  4  Atl.  Bep.  340. 

Third.  The  defendants  further  object  that  the  notice  of  lien  is  invalid  for 
want  of  a  proper  verification,  and  a  great  many  cases  have  been  cited,  and 
supposed  analogies  argued,  in  support  of  the  position.  A  verification  is  nec- 
essary simply  because  it  is  required  by  the.statute,  and  the  particular  statute 
which  demands  a  verification  furnishes  the  measure  of  what  is  required. 
The  statute  of  1885,  c.  342,  g  4,  provides  that  the  notice  of  lien  must  be  ver- 
ified, "to  the  effect  that  the  statements  therein  contained  are  true  to  the 
knowledge  or  information  and  belief  of  the  person  making  the  sama"  Sec- 
tion 25  of  the  statute  declares:  "This  act  is  hereby  declared  to  be  a  remedial 
statute,  and  is  to  be  construed  liberally  to  secure  the  beneficial  interests  and 
purposes  thereof;  and  a  substantial  compliance  with  its  several  provisions 
shall  be  sufllcient  for  the  validity  of  the  lien  or  liens  hereinbefore  provided 
for.  and  to  give  jurisdiction  to  the  courts  to  enfoi-ce  the  same."  The  verifi- 
cation appended  to  the  notice  of  lien  is  in  these  words:  "Leopold  Schwartz, 
being  duly  sworn,  says:  I  am  one  of  the  claimants  mentioned  in  the  forego- 
ing notice  of  lien.  I  have  read  the  said  notice,  and  I  know  the  contents 
thereof.  The  same  is  true  of  my  own  knowledge  or  information  and  belief." 
The  statute  says  the  notice  shall  be  verified,  to  the  effect  that  the  "state- 
ments" therein  contained  are  true.  The  affidavit  does  not  state  that  the 
"statements"  contained  in  the  notice  are  true,  but  that  he  has  read  tlie  no- 
tice, and  knows  the  contents  thereof,  and  the  same  is  true.  This  language  is 
that  in  professional  use  in  the  verification  of  pleadings,  and  signifies  that  the 
statements  of  the  notice  are  true.  When  the  affiant  declares  that  the  notice 
is  true,  he  must  be  deemed  to  speak  of  the  notice  as  the  instrument  in  writ- 
ing, and  to  verify  its  statements.  The  remainder  of  the  verification  is  that 
the  notice  is  true  of  affiant's  own  knowledge  or  information  and  belief,  and, 
as  it  seems  to  me,  is  a  substantial  compliance  with  the  statute.  Mr.  Wait 
says  that  it  is  clearly  allowable  to  frame  the  verification  to  all  pleadings  in- 
discriminately in  the  exact  words  of  the  statute.  2  Wait,  Fr.  339.  It  is  suf- 
ficient if  the  substance  of  the  statute,  without  evasion,  is  contained  in  the 
affidavit.  Tn  re  MaoatUay,  94  N.  Y.  578;  Waggoner  v.  Brown,  8  How.  Pr. 
212;  Kingsland  v.  Cowman,  5  Hill,  610. 

Justice  Bbonson,  speaking  of  the  form  of  an  affidavit  required  by  statute, 
says:  "He  may  obtain  an  order  for  that  purpose  on  an  affidavit  that  <  he  be- 
lieves he  has  a  defense '  under  the  statute.  Such  an  affidavit  is  sufficient,  be- 
cause the  statute  so  provides.  This  statute  not  only  fails  to  prove  anything 
fur  the  defendants,  but  it  proves  something  against  them.  We  are  to  suppose 
that  where  the  legislature  uses  different  words  different  things  are  intended." 
So  it  may  be  noticed  with  respect  to  the  different  lien  laws  that  different 
forms  of  verification  have  been  required  by  different  statutes;  but  where  in 
the  statute  in  question  it  is  finally  provided  that  the  verification  shall  be  to 
the  effect  that  the  statements  are  true  to  "the  knowledge  or  information  and 
belief"  of  the  deponent,  we  umy  conclude  that  that  general  form  was  deemed 
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sufflclent,  and  that  it  was  not  intended  to  require  tlie  affidavit  to  l>e  distribti- 
tlve  in  form,  so  hs  to  designate  what  particular  statements  are  sworn  to  upon 
knowledge,  and  what  lipon  information  and  belief.  Plainly  tlie  statute  was 
intended  to  be  construed  liberally  as  a  remedy,  and  not  strictly  as  a  departure 
from  the  common  law.  The  lien  being  valid,  the  plaintiffs  bad  their  right  of 
action  against  the  defendants.  The  defendants  have  contested  the  suit,  as  it 
would  seem,  on  the  faith  that  Mr.  Allen  would  not  have  made  the  entry  of 
payment  in  his  book  unless  such  payment  had  beeen  actually  made.  Of  course 
it  is  possible  the  payment  was  made;  that  it  might  Lave  been  made  to  some 
representative  of  the  plaintiffs'  Arm,  who  did  not  account  to  the  plaintiffs  for 
it;  but  there  is  no  proof  that  such  representatives  are  not  entitled  to  the  same 
respect  for  integrity  that  is  claimed  for  the  intestate.  If  the  debt  was  really 
piiid  it  is  unfortunate  for  the  defendants  that  the  laws  of  evidence  exclude  the 
pri>ofs  upon  which  they  relied,  but  it  is  clear  that  the  law  excludes  proof  of 
entries,  and  declarations  of  the  character  of  those  made  by  the  deceased.  The 
defendants  having  put  the  plaintiffs  to  the  expenses  of  the  action  without  the 
means  of  eetabiishing  a  defense  on  the  merits,  the  Judgment  must  go  against 
tbem,  with  costs. 


TieuB  «.  AmiowsKi. 
(SuDertor  Court  o/  Buffalo,  Triai  Term.    Jane,  18SB.) 
Kbw  TbiaIi — StntpKiBK — Nkwlt-Diboovbbbd  Evidbkox. 

In  an  action  to  recover  money  loaned,  defendant  clidmed  that  it  was  given  to  her 
as  a  present  by  her  son,  who,  as  a  witness,  denied  that  in  proceeding*  supplement- 
ary to  execution  against  him  he  testified  that  he  borrowed  the  money  for  his  mother 
as  her  agent.  Plaintiif  and  two  other  witDssses  testified  that  he  did  so  testify  In 
the  supplementary  proceedings.  Defendant  was  then  granted  leave  to  call  a  wit- 
ness to  sustain  the  son's  testimony,  but  neglected  to  subpoena  him,  and  on  his  f^- 
nre  to  appear  the  case  went  to  the  jury,  who  rendered  a  verdict  for  plaintiff,  to 
which  no  objection  was  made  as  to  the  principles  on  which  it  was  found.  Held, 
that  a  new  trial  on  the  ground  of  surprise  and  newly'^Usoovered  evidence  could  not 
be  granted. 

On  motion  for  a  new  trial. 

Assumpsit  by  Thomas  Tigne  against  Caroline  Annowski  to  recover  $200 
loaned  to  her  through  her  son,  .Tohn  B.  Annowski,  as  her  agent.  Judgment 
for  plaintiff,  and  defendant  moves  for  a  new  trial. 

John  T.  &ardner,  for  plaintiff.  Boberts,  Alexander  A  Messer,  for  defend- 
ant. 

TiTcs,  J.  This  action  was  bronght  to  recover  S200  claimed  to  have  been 
loaned  to  the  defendant  by  the  plaintiff  in  1882.  The  answer  is  a  general 
denial.  On  the  trial  the  plaintiff  gave  evidence  to  establish  his  cause  of  ac- 
tion, and  the  defendant's  proof  tended  to  disprove  the  plaintiff's  claim.  The 
theory  of  the  plaintiff's  case  is  that  the  plaintiff  loaned  the  money  to  the  de- 
fendant at  the  request  of  John  R.  Annowski,  a  son  of  the  defendant,  as  her 
agent.  While  the  defendant  admits  that  she  received  the  money  from  her 
son,  it  was  not  as  a  loan  from  the  plaintiff  or  anybody  else,  but  a  Christmas 
present  to  her,  from  her  son,  John  R. ;  that  she  did  not  borrow  the  money  or 
authorize  her  son  to  borrow  it  for  her.  On  the  trial,  John  B.  Annowski  was 
called  as  a  witness  for  defendant,  and  testified,  in  substance,  that  in  1883  he 
had  a  lawsuit  with  one  Querdin  I.  Ing^rsoll,  in  which  a  judgment  was  ob- 
tained against  him, and  that  proceedings  supplementary  to  execution  were  in- 
stituted on  that  judgment,  and  he  was  examined  in  reference  to  his  property 
before  Mr.  Le  Clear,  as  referee.  He  says  he  did  not,  in  that  proceeding,  tes- 
tify that  he  borrowed  9200  from  the  plaintiff  for  his  mother,  or  as  her  agent, 
and  give  it  to  her.  After  defendant  had  rested  her  case  witnesses  were  called 
by  the  plaintiff  for  the  purpose  of  contradicting  the  statement  of  John  R.  An- 
nowski as  to  the  testimony  he  gave  in  that  proceeding.    Ingersoll  and  Gard- 
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ner  both  testified  that  Annowski  was  sworn  as  a  witness  in  that  proceeding, 
and  testified  that  he  Isorrowed  the  money  from  Tigue  for  his  mother,  and  gave- 
it  to  her.  The  plaintiS  was  called  and  teetifled  that'  be  had  a  conversation 
with  Annowski  about  the  8200  at  the  time  the  supplementary  proceedings- 
were  pending,  and  the  witness  says  he  told  him  that  he  got  the  money  for  his 
mother,  and  he  said  that  was  what  he  bad  sworn  to.  The  case  was  submitted 
to  the  jury,  and  they  returned  a  verdict  in  favor  of  the  plaintiff  for  the  amount 
claimed. 

The  defendant  now  moves  for  a  new  trial,  on  the  ground  of  surprise  and 
newly-discovered  evidence.  Tlie  defendant's  counsel  claimed  that  he  was- 
taken  by  surprise,  and  did  not  know,  and  had  no  reason  to  expect,  that  any  such 
evidence  would  be  given,  or  was  in  existence.  He  also  claims  that  Mr.  Calkins^ 
and  Mr.  Emery  were  the  attorneys  having  charge  of  Annowski's  case  in  the- 
snpplementary  proceedings,  and,  after  consultation  and  after  refreshing  their 
memories,  recalled  the  fact  that  said  Calkins  was  present  at  the  examination 
of  Annowski,  and  would  testify  on  another  trial  that  Annowski  testified  in 
that  proceeding  that  he  obtained  S200  from  Tigue,  and  gave  it  to  his  mother 
as  a  Christmas  present;  that  he  did  not  borrow  the  money  as  the  agent  of  his 
mother.  It  appears  from  the  papers  in  the  case  that  after  the  plaintiff  had  gi  ven 
his  proof  contradicting  the  statement  made  by  the  witness,  John  li.  Annow- 
ski, on  his  cross-exKmination,  that  the  defendant's  counsel  asked  for  time  to- 
make  an  investigation  atx>ut  the  matter  testified  to;  that  the  court  took  a  re- 
cess to  enable  the  counsel  to  present  such  evidence  as  he  should  discover  to- 
sustsin  the  testimony  of  Annowski  upon  this  point.  On  the  reassembling  of 
the  court,  the  counsel  announced  that  Mr.  Emeiy  was  expected  as  a  witness 
upon  that  point,  but  that  he  had  not  yet  appeared.  After  waiting  some 
further  time  for  Mr.  Emery,  the  case  was  presented  to  tlie  jury  by  the  coun- 
sel. It  appears  that  Mr.  Emery  was  not  subpcenaed,  but  had  agreed  to  come- 
into  court  and  give  his  testimony.  These  are  substantially  all  the  facts  bear- 
ing upon  this  question. 

I  have  made  a  careful  examination  of  the  authorities  submitted  by  the  re- 
spective counsel,  and  have  examined  such  other  cases  as  have  been  brought 
to  my  attention.  To  entitle  a  party  to  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  it  must  appear  (1)  that  the  evidence  has  come  to  his- 
knowledge  since  the  trial;  (2)  that  there  was  no  want  of  diligence  on  his  part, 
that  he  did  not  sooner  discover  it;  (3)  that  it  is  not  accumulative;  (4)  that  it 
is  so  material  and  important  that  it  would  probably  produce  a  different  result  if 
a  new  trial  were  had.  Bank  v.  Heaton,  6  Tbomp.  &  C.  37;  Railroad  Co.  v. 
Sage,  85  Hun,  95.  It  ctmnot  fairly  be  said  that  the  proposed  evidence  of  Mr. 
Calkins  would  cause  the  jury  to  come  to  a  different  conclusiou.  It  would 
simply  present  more  fully  the  defendant's  side  of  a  collateral  issue,  and  the- 
jury  miglit  properly  find  the  same  verdict  with  the  new  evidence  as  it  did  be- 
fore. It  presents  no  new  question,  and  is  of  the  same  nature  as  the  testimony 
given  on  the  former  trial.  It  is  simply  additional  testimony  of  like  character 
to  that  given  by  the  witnesses  Tigue,  Gardner,  and  Ingersoll,  although  it  dis- 
putes their  evidence.  SohtUtz  v.  Railroad  Co.,  47  N.  Y.  Super.  Ct.  285.  It 
is  not  claimed  that  the  jury  made  a  mistake  as  to  the  principles  on  which  their 

verdict  was  made  up.    Sargent  v. .  5  Cow.  106.    The  most  that  can 

be  said  for  it  is  that  it  would  present  to  the  jury  the  evidence  of  one  addi- 
tional witness  upon  a  disputed  fact.  In  disposing  of  this  motion,  as  I  un- 
derstand the  rule,  the  testimony  of  Mr.  Emery  cannot  be  considered,  for  the- 
reason  that  all  of  the  facts  which  are  within  knowledge  of  Mr.  Emery  were 
known  to  the  defendant's  counsel  at  the  time.  He  omitted  to  subpcena  him, 
and  he  cannot  now  claim  anything  from  his  testimony.  Messenger  v.  Batik, 
6  Daly,  190;  Gawthrop  v.  Leary,  9  Daly,  353.  If  the  defendant  was  sur- 
prised by  the  unexpected  absence  of  his  witness,  or  bis  inability  by  reason  of 
the  occurrence  of  some  unexpected  circumstance  in  the  case  to  meet  tlie  evi- 
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dence,  he  sboald  have  asked  for  the  saspension  of  the  trial,  or  for  leave  to 
withdraw  a  juror,  and  not  wait  to  see  whether  the  jury  might  not,  after  all, 
give  him  a  verdict.  It  is  only  evidence  that  is  discovered  after  the  trial  for 
which  the  party  can  ask  a  new  trial,  and  not  for  evidence  of  which  the  de- 
fendant knew  of  its  existence,  but  was  unable  to  get  it.  Seaman  v.  Koehler, 
12  N.  T.  St.  Eep.  582;  Shattuak  v.  Baacom,  15  N.  Y.  St.  Rep.  1013;  HxirU 
hert  V.  Parker,  5  N.  Y.  St.  Bep.  454;  aotiU  v.  Oogterhoudt,  20  Wkly.  Dig.  67; 
Peck  V.  HUer,  30  Barb.  655;  Messenger  v.  Bank,  6  Daly,  190.  Tliis  evidence 
partakes  of  the  character  of  impeaching  testimony,  and  it  is  for  the  purpose  of 
sustaining  the  evidence  of  the  witness  Annowski,  which  has,  to  some  extent 
at  least,  l^n  impeached;  and  it  is  a  well-established  rule  that  a  new  trial  will 
not  be  granted  on  newly-discovered  evidence  which  tends  merely  to  impeach 
the  credit  of  a  witness.  This  evidence  which  defendant  claims  he  can  pro- 
dace,  wiiile  it  might  tend  to  establish  the  main  issue,  is  clearly  on  a  collateral 
issue  raised  by  the  impeaching  testimony.  On  such  evidence  new  trials  have 
uniformly  been  denied.  Shumway  v.  Fowler,  4  Johns.  425;  Duryee  v.  Denr 
niaon,  5  Johns.  249;  Beach  v.  Tooker,  10  How.  Pr.  297;  Carpenter  v.  Coe, 
G7  Barb.  411.  I  am  therefore  of  the  opinion  that  the  motion  for  a  new  trial 
should  be  denied. 


Dexteb  v.  Beaiu). 
[Swpreme  Court,  General  Term,  Fovrth  Department.    July  30, 1889.) 

1.  DlKO — CoSSTKUCnON — RlQHT   OF  WaT. 

A  deed  made  in  1846  had  the  following  clause:  "Also  a  right  of  way"  between 
the''south  line  and  a  line  drawn  parallel  with  the  north  side"  of  a  certain  store; 
"said  lane  not  to  be  occupied  or  built  upon  by  either  party.  "  The  store  referred  to 
waa  built  In  1811,  and  owned  by  grantor,  and  bounded  the  lane,  which  from  its 
north  line  to  the  side  of  the  store  was  16feet  wide.  There  was  a  hatchway  project- 
ing about  6  feet  into  the  lane,  leading  into  the  cellar  of  the  store.  Held,  that  the 
expression  "north  side  of  the  store  "  did  not  mean  the  north  side  of  the  hatchway, 
and  one  building  where  the  store  stood  into  the  lane  S  feet  north  of  the  side  of  the 
store  to  the  line  of  the  hatchway  will  be  enjoined. 

t.  COVBNANTS— BOSSINO  WITH  THB  LaND. 

The  expression,  ."said  lane  not  to  be  inonmbeied  or  built  upon  by  either  iiarty," 
was  a  covenant  with  both  parties,  running  with  the  land,  and  passed  to  a  subsequent 
grantee  without  special  assignment. 
8.  Same — Breach. 

The  fact  that  the  predecessors  of  defendant  had  violated  the  covenants  by  erection 
of  temporary  obetructions  does  not  relieve  defendant  of  his  obligations  under  them. 
^  Same— Damagcb— Injunction. 

Whether  plaintiff  could  obtain  full  damages  at  law  for  the  obstruction  of  the  right' 
of  way  not  being  made  clear  at  the  trial,  the  injunction  was  discretionary  with  the 
trial  court,  and  will  not  be  disturbed. 

Appeal  from  special  term.  Cortland  county. 

The  action  was  brought  by  Margaret  Dexter,  to  restrain  Randolph  Beard, 
defendant,  from  encroaching  upon,  incumbering,  or  building  upon  a  certain 
right  of  way  appurtenant  to  the  plaintiff's  premises  in  the  village  of  Cortland; 
ancl  the  decision  at  special  term  orders  an  abatement  or  removal  of  the  en- 
croachment or  obstruction  placed  in  the  lane.  The  principal  question  in  the 
ease  turns  upon  the  construction  of  the  clause  found  in  a  deed  bearing  date 
the  5th  day  of  May,  1846,  executed  by  Parker  Crosby  and  wife  to  William  O. 
Barnard.  In  that  deed  a  certain  village  lot  was  conveyed,  and,  following  the 
deacription  of  the  premises  tlius  conveyed,  is  the  following  language,  viz. : 
"Also  a  right  of  way  the  whole  length  of  the  south  line  of  the  above-described 
lot  between  the  said  south  line  and  a  line  drawn  parallel  with  the  north  side 
of  the  store  now  occupied  by  James  Van  Vaien  on  the  grantor's  village  lot, 
this  day  mortgaged  to  said  grantee,  to  be  used  by  the  grantee  in  common  with 
the  grantor,  said  lane  not  to  be  incumbered  or  built  upon  by  either  party,  to- 
gether with  all  and  singular  the  rights,  members,  privileges,  hereditaments. 
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and  appurtenances  whatsoever  unto  the  said  above  mentioned  and  described 
premises  in  anywise  appertaining  or  belonging."  It  was  found  at  the  special 
term  tbat  "the  plaintiff  and  her  grantors  were  owners  of  the  right  of  way 
mentioned  and  described  in  the  complaint.  •  •  •  Seoond.  That  said  right 
of  way  is  of  the  width  of  sixteen  feet,  and  extends  in  length  from  Mai  n  street, 
or  basterly,  to  a  distance  of  more  than  ninety  feet;  the  same  being  deHned  in 
the  deeds.  Third.  That  this  action  was  commenced  on  the  13th  day  of  Octo- 
ber, 1884,  at  which  time  the  defendant  had  commenced  to  build,  and  has 
since  built,  on  his  premises,  bounding  said  right  of  way  on  the  south,  a  brick 
building  of  the  height  of  four  stories,  and  extending  from  Main  street,  in 
Cortland  village,  east  a  distance  of  nlnetyfeet;  and  said  structure  or  building 
extends  into  said  lane  and  right  of  way  four  and  four-tenths  feet  in  widtii 
from  north  to  south,  and  ninety  feet  in  length  from  west  to  east,  and  obstructs 
said  right  of  way  over  said  whole  distance  to  the  extent  of  four  and  four> 
tenths  feet  in  width  and  ninety  feet  in  length,  and  is  an  unlawful  structure 
and  obstruction  to  plaintiff's  said  right  of  way,  and  to  that  extent  is  a  breach 
of  the  covenant  contained  in  the  deeds,  to  the  effect  that  said  right  of  way  is 
'to  be  used  by  the  parties  in  common,  and  said  lane  not  to  be  incumbered  or 
built  upon  by  eltlier  party '  mentioned  in  the  complaint;  and  both  parties  de- 
rived their  titles  under  or  according  to  the  deeds  or  conveyances  specified  in 
the  complaint  in  this  action."  The  following  is  the  opinion  of  Judge  Mbb- 
yns,  at  special  term: 

"On  and  prior  to  the  6th  of  May,  1846,  Parker  Crosby  was  the  owner  of 
certain  real  estate  in  Cortland  village.  Ai  that  date  he  conveyed  a  portion  of 
it  to  William  O.  Barnard,  the  south  line  being  bounded  '  by  a  fence  on  the 
north  line  of  the  village  lot  this  day  mortgaged  to  the  grantee.'  The  deed 
also  had  the  following  clause:  'Also  a  right  of  way  the  whole  lenglb  of 
the  south  line  of  the  above-described  lot,  between  the  said  south  line  and  a 
line  drawn  parallel  with  the  north  side  of  the  store  now  occupied  by  James 
Tan  Yalen,  on  the  grantor's  village  lot,  this  day  mortgaged  to  said  grantee, 
to  be  used  by  the  grantee  in  common  with  the  grantor;  said  lane  not  to 
be  incumbered  or  built  upon  by  either  party.'  This  property  conveyed  to 
Barnard  fronted  on  the  west  upon  Main  street,  and  the  south  line  extended 
back  from  that  street  about  15U  feet.  A  portion  of  the  premises,  fronting  on 
Main  street,  and  running  back  on  the  south  line  from  sixty  to  seventy  feet, 
was  in  1866  conveyed  by  Barnard  to  Lucien  Dexter,  wlio  on  February  9, 1874, 
conveyed  to  John  D.  Scbemerhorn,  who  at  same  date  conveyed  to  the  plain- 
tiff and  Lucien  Dexter.  On  February  1,  1882,  Barnard  conveyed  to  plaintiff 
the  balance  of  the  property  on  the  south  line,  together  with  his  rights  in  the 
right  of  way  and  lane.  On  the  12th  day  of  August,  1846,  Crosby  conveyed 
to  Van  Yalen  tlie  property  south  of  Barnard,  and  referred  to  in  the  deed  to 
Barnard,  except  the  right  of  way  between  the  store  and  Barnard's  south  line, 
to  be  used  mutually  by  Barnard  and  Van  Yalen,  or  their  heirs  or  assigns,  re- 
spectively. This  property,  through  divers  intermediate  conveyances,  came  to 
the  defendant  on  January  28,  1882;  reference  to  the  right  of  way  being  made 
to  the  deed  from  Crosby  to  Barnard  in  1846.  This  action  was  commenced  on 
tbelStb  dayof  October,  1S84.  Tbedefendant  was  then  oommencingto  build, 
and  has  since  built,  on  his  property  a  large  brick  building,  which  on  its  north 
side  reached  to  within  eleven  and  six-tenths  feet  (according  to  the  measure- 
ment of  defendant's  surveyor)  of  the  building  on  plaintiff's  property  on  the 
road.  The  plaintiff  claims  that  she  is  entitled  to  have  there  a  space  of  about 
sixteen  feet  in  width,  that  being  thedistance  between  the  plaintiff's  building 
and  the  clapboards  on  the  north  side  of  the  Yan  Yalen  store,  as  it  was  in 
1846.  This  store  had  been  erected  in  1841  from  an  old  building  removed  to 
that  site.  Under  a  part  of  it  there  was  a  cellar,  in  the  wall  of  which,  on  the 
north  side,  about  twenty  feet  from  the  street,  there  was  an  opening  from  top 
to  bottom  about  four  and  one-iialf  feet  wide,  and  a  hatchway  built  out  north- 
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erly  about  fire  feet  This  was  walled  up  on  three  sides,  the  paasage-waj  into 
the  cellar  being  left  open.  The  wall. on  the  outer  or  north  side  was  built 
about  to  the  level  of  the  ground,  and  at  the  sides  on  the  east  and  west  tlie  walls 
were  built  slanting  from  tlie  ground  up,  to  about  the  top  of  the  cellar-wall. 
There  were  no  stairs  in  the  hatchway.  A  framework  was  placed  on  the  top 
of  the  three  sides,  and  on  this  were  doors  opening  each  way.  Over  this  hatch- 
way, and  projecting  about  two  feet  from  the  upper  story  of  the  store,  there 
was  a  beam  covered  with  a  hood,  to  which  a  pulley  and  rope  was  or  might 
be  attached  and  worked  in  conveying  or  raising  heavy  packages  in  the  hutch- 
way.  This  hatchway  was  undoubt^ly  placed  there  at  the  time  the  store  was 
bailt  on  that  locality  for  the  purpose  of  being  used  in  connection  with  the 
said  store  and  cellar.  The  eaves  of  the  store  projected  on  the  same  side.  This 
hatchway  was,  in  1866,  laid  over  by  Mr.  Bradford,  the  then  owner  of  the 
store,  and  a  portion  of  the  cellar-wall  was  also  relald.  It  is  claimed  by  plain- 
tiff that  the  north  wall  of  the  hatchway  was  then  pushed  north  about  two  feet 
further  than  it  was  before.  Upon  this  subject  there  is  a  conflict  of  evidence, 
but  I  think  the  weight  of  evidence  is  to  the  effect  that  the  hatchway  was,  in 
1846,  substantially  the  same  size  that  it  was  in  1882,  when  defendant  took  his 
deed.  Upon  the  evidence,  I  should  say  that  there  was  not  enough  variation  in  its 
■ize  to  affect  the  question  In  this  case.  The  defendnnt,  in  building  his  pres- 
ent building,  did  not  go  beyond  the  north  side  or  wall  of  the  hatchway.  His 
claim  is  that  he  had  a  right  to  go  so  far,  and  that  the  plaintiff,  holding  nnder 
the  deed  from  Crosby  to  Barnard  in  1846,  had  no  right  south  of  the  line  of 
the  north  side  of  the  hatchway.  The  claim  of  the  defendant  is,  as  I  under- 
stand it,  in  substance,  that  the  expression  in  the  deed  referred  to,  '  the  north 
tide  of  the  store,'  means  the  north  side  of  the  hatchway, — ^the  hatchway,  for 
that  purpose,  being  a  part  of  the  store;  that  the  right  of  way  there  referred 
to  has  been  by  user  located  north  of  the  north  line  of  the  hatchway  extended 
in  either  direction ;  that  the  width  between  such  north  line  and  plaintiff's 
south  line  is  reasonably  suflBcient  for  the  right  of  way  contemplated  by  the 
parties,  and  that  should  control,  as  the  width  is  not  named  in  the  deed ;  that 
the  expression  or  agreement  about  the  lane  not  being  incumbered  or  built 
upon  is  not  a  matter  running  with  the  title,  and  therefore  not  available  to  the 
pUintifl.  On  the  part  of  the  plaintiff  the  claim  is  that  the  right  of  way  as 
well  as  the  lane  is  bounded  on  the  sooth  by  a  line  running  along  the  upright 
clapboarded  north  side  of  the  store,  extended  as  far  east  as  the  south  line 
of  the  plaintiff  extends;  that  this  space  constitutes  the  lane;  that  up  to 
1868  or  1869  this  entire  space  was  open  and  used  in  its  whole  width  as 
a  way,  teams  whenever  necessary  passing  over  the  doors  of  the  hatchway, 
and  such  full  width  being  reasonably  necessary  for  the  uses  contemplated  by 
the  parties;  that  the  words  in  the  deed  in  effect  constituted  a  covenant,  run- 
ning with  the  land,  not  to  build  or  incumber;  that  the  defendant  took  title 
with  notice  of  this  covenant,  and  that  pliiintifl  can  enforce  it. 

"The  situation  at  the  time  of  the  giving  of  the  deed  in  1846  is  to  be  borne 
in  mind.  The  south  line  «f  Barnard  was  about  150  feet,  on  which  was  a 
fence  the  entire  distance.  If  the  hatchway  then  projected  out  five  feet,  that 
left  a  space  between  it  and  the  fence  of  ten  to  eleven  feet.  The  Van  Yalen 
store  extended  back  from  the  street  about  forty  feet.  In  its  rear  was  an 
open  space  where  there  was  apparently,  on  the  south,  no  monumental  bound- 
ary for  the  right  of  way  or  lane.  The  rear  part  of  the  store  had  been  and 
was  used  by  Van  Yalen  largely  for  receiving  and  storing  butter  and  other 
produce.  In  the  operation  of  this,  teams  were  accustomed  to  pass  in  and  out 
of  the  lane,  and  I  have  no  doubt  that  In  so  doing  they  sometimes  passed  each 
other  in  the  lane  along  the  store,  and  sometimes  drove  over,  partially,  the 
hatchway  doors.  This  being  the  situation,  did  the  parties,  when  they  used 
in  the  deed  the  expression  ■  the  north  side  of  the  store,'  ete.,  mean  the  north 
■ide  of  the  hatehway?    I  think  not.    It  is  true  that  in  one  sense  the  hatoh- 


Digitized  by 


Google 


14  SSW  YOBK  SDPPtBMKST,  VOl.  7.  [Sup.  Ct. 

way  was  a  part  of  tbe  cellar,  and  in  that  way  a  part  of  the  structure  as  a 
whole.  Still  the  side  of  the  store  is  here  referred  to  as  a  visible  monument, — 
a  basis  for  a  parallel;  and  that  idea  should  be  given  to  it  which  whould  be  in- 
tended in  its  ordinary  use.  It  would  not  refer  to  the  outer  edge  of  the  eaves, 
{Proprietors  v.  Hotel  Co.,  51  Me.  413,)  or  to  the  side  of  the  cellar- wall,  or 
of  a  projection  In  it,  but  would  refer  to  tbe  surface  having  a  defluite  and 
regular  form,  and  which  would  be  meant  in  tbe  common  use  of  the  term. 
Coming  from  the  street  there  was  apparently  a  lane,  having  on  tbe  one  side 
the  fence  on  the  south  line,  and  on  the  other  the  store.  The  hatchway  was 
at  most  an  obstruction  in  the  lane.  The  deed,  after  describing  the  space 
over  which  the  right  of  way  was,  used  tbe  expression  •  said  lane.'  The  word 
'lane'  had  not  been  used  before,  so  that  it  may  be  said  that  the  lane  then 
referred  to  was  the  space  deflned  by  tbe  previous  description;  and  the  fact 
that  there  was  part  of  the  way  then,  in  that  particular  locality,  a  lane  with 
definite  boundaries,  gives  force  to  the  idea  that  by  tbe  use  of  the  word  'lane' 
in  connection  with  the  other  description  the  parties  by  the  deed  meant  to  ex- 
tend the  visible  lane  to  the  full  length  of  the  south  line  of  plaintiff's  lot. 
This  would  also  carry  the  idea  that  by  the  expression  '  a  line  drawn  parallel,' 
etc.,  the  parties  meant  a  line  in  extension  of  the  north  line  of  tbe  store.  Very 
evidently  the  parties  supposed  they  had  defined  a  lane;  and  not  only  whs  a 
right  of  way  provided  for,  but  there  was  provision  for  not  building  on  or  in- 
cumbering a  space  apparently  additional  to  what  might  be  necessary  for  a 
simple  right  of  way.  It  seems  to  me  that  by  the  deed  the  lane  on  the  south 
side  is  defined  by  a  line  in  continuation  or  extension,  not  of  the  north  side  of 
the  hatchway,  but  of  the  north  side  of  tbe  store  proper;  thus  making  a  lane 
there  practically  of  sixteen  feet  in  width.  I  don't  think  it  was  tbe  intention 
of  the  parties  to  have  a  lane  then  only  ten  to  eleven  feet  wide,  especially  in 
view  of  the  use  at  tbe  time. 

"But  it  may  be  said  that,  as  the  hatchway  was  there  when  tbe  deed  was 
given  in  1846,  there  was  no  intention  to  give  the  right  to  pass  over  it,  and 
therefore  the  right  of  way  was  intended  to  be  located  north  of  it;  still,  with 
the  hatchway  as  it  was,  the  space  over  it  could  to  a  certain  extent  be  util- 
ized in  the  use  of  the  right  of  way  without  injuring  the  doors  or  walls, 
and  the  fact  that  it  was  there  would  give  point  to  the  agreement  that  the 
lane,  as  distinguished  from  the  inght  of  way,  should  not  be  built  upon  or  in- 
cumbered. The  hatchway  as  it  was  did  not  materially  interfere  with  the  use 
of  tbe  way  or  lane,  and  was  not  deemed  an  incumbrance,  but  Its  existence 
gave  occasion  to  parties'  definitely  providing  for  a  clear  space.  The  expres- 
sion, *  said  lane  not  to  be  incumbered  or  built  upon  by  either  party,'  was,  in 
substance,  a  covenant  with  and  by  both  parties.  No  particular  form  of  words 
was  necessary.  1  Add.  Cont.  §  227;  Hallett  v.  Wylie,  8  Johns.  44;  Bull  v. 
Follett,  5  Cow.  170;  2  Wait,  Act.  &  Def.  366;  Zovering  v.  Lowering,  13  N. 
H.  513.  It  is  a  question  of  intent.  Booth  v.  Mill  Co.,  74  N.  Y.  21.  This 
covenant  ran  with  the  land,  and  passed  to  a  subsequent  grantee  without  any 
special  assignment.  Trustees  t.  Cowen,  4  Paiges  510.  It  was  of  such  a  nsit- 
ure  that  it  must  have  been  designed  to  accompany  the  title  on  either  side. 
The  omission  of  the  word  ■  assigns '  would  not  change  the  result.  Benman 
V.  Prince,  40  Barb.  213. 

"The  cases  cited  by  the  counsel  for  the  defendant  on  the  point  that  this 
was  only  a  personal  covenant  do  not,  I  think,  reach  the  present  case.  In 
Harsha  v.  Reid,  45  N.  Y.  415,  the  covenantees  did  not  derive  their  title 
from  tbe  covenantors,  but  tbe  covenant  was  an  independent  and  personal 
contract,  in  no  way  connected  with  the  title,  (Allen,  J.,  pp.  418,419;)  and 
the  same  may  be  said  of  Keppell  v.  Bailey,  2  Mylne  &  K.  517.  Cole  v. 
Hughes,  54  X.  Y.  444,  was  an  action  to  recover  one- half  the  expense  of  a 
party-wall  upon  a  covenant  by  a  grantor  of  the  defendant  with  the  assignor 
of  the  plaintiff  to  pay  one-half  of  the  expense  of  a  paity-wall  when  used.    No 
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title  passed  when  the  covenant  was  made.  It  was  held  there  was  no  privity 
-of  estate;  that  the  covenant  did  not  ran  with  the  land,  and  did  not  bind  the 
•defendant.  This  case  was  followed  in  Scott  v.  McMillan,  76  N.  Y.  141,  which 
was  substantially  like  it,  as  was  also  the  case  of  Hart  v.  Lyon,  90  N.  Y.  668. 
Vunlop  V.  Avery,  89  X.  Y.  592,  was  about  a  covenant  in  a  mortgage  to  keep 
the  buildings  on  the  premises  insured.  The  case  of  Insurance  Co.  v.  Insurance 
Co.,  87  N.  Y.  400,  was  more  like  the  present.  There  the  grantee  in  a  deed 
'Covenanted  for  himself  and  his  assigns  not  to  build  on  a  certain  portion  of 
the  premises  conveyed,  which  were  adjacent  to  the  remaining  land  of  the 
:gTantor.  It  was  held  that  a  subsequent  grantee  of  the  remaining  land  could 
enforce  the  covenant  against  a  subsequent  grantee  of  the  covenantor  with 
notice  of  the  covenant.  It  was  also  said  (page  408)  that,  if  necessary  to  do- 
-cide  it,  it  would  proI>ably  be  found  that  there  whs  such  a  privity  of  estate  that 
both  in  respect  to  the  burden  and  the  benetit  the  covenant  adhered  to  and  fol- 
lowed  the  respective  parcels  through  all  the  devolutions  of  the  title. 

"But  it  is  claimed  by  the  defendant  thnt  this  covenant  not  to  build,  if  it 
was  such  a  covenant,  was  broken  before  the  title  came  to  the  defendant  or  to 
plaintiff,  and  that  any  right  of  action  which  plaintiff's  predecessor  had  against 
defendant's  predecessor  did  not  pass  to  plaintiff,  and  that  therefore  the  plain- 
tiff has  no  remedy  on  the  covenant.  Assume  the  premises,  does  the  conclu- 
sion follow?  The  defendant  took  title  in  January,  1882;  the  plaintiff  in  Feb- 
ruary, 1882.  Bradford  owned  the  defendant's  property  from  April.  1865,  to 
April,  1881.  lo  the  spring  of  1869  Bradford  built  an  open  stairway,  about 
four  feet  wide,  out  into  the  lane  on  the  north  side  of  the  store  near  the  street. 
This  was  then,  apparently,  of  a  temporary  character.  It  was  covered,  as  I 
infer,  not  long  before  the  defendant  purchased.  In  1873  Bradford  built  an 
ofiBce,  so  called,  in  the  rear  of  the  hatchway,  that  projected  out  into  the  lane 
slwut  as  far  as  the  hatchway, — about  four  and  one-half  feet,  one  witness 
says, — and  it  was  back  about  twelve  feet.  This  was  not  a  very  permanent 
structure,  and  it  is  shown  that  Bradford,  when  it  was  put  up,  told  the  car- 
penter to  fix  it  up  to  the  building,  and  mar  it  (the  building)  as  little  as  he 
could,  because,  if  Mr.  Barnard  made  a  disturbance  about  it,  he  thought  he 
should  have  to  take  it  down.  Prior  to  this,  in  1871,  Bradford  claimed  to  one 
negotiating  to  purchase  that  he  had  a  right  to  build  out  as  far  as  the  hatch- 
way extended,  but  that  Barnard  claimed  otherwise.  The  defendant,  after  he 
twught,  made  the  structure  more  permanent,  and  it  so  remained  until  it 
was  torn  down  preparatory  to  the  erection  of  a  new  building,  just  prior  to 
the  commencement  of  this  suit.  From  1846  up  to  at  least  1869  the  parties 
on  both  sides  seem  to  have  recognized  the  existence  of  the  lane  over  the  entire 
space  between  the  buildings  on  either  side.  A  temporary  stairway  had  been 
built  on  the  north  side  of  the  lane  on  the  building  now  owned  by  plaintiff, 
but,  after  two  or  three  years,  and  before  1866,  this  was  taken  down.  In  1856 
the  predecessor  in  title  of  defendant,  in  giving  a  lease  for  part  of  theYan  Va- 
len  store,  provided  that '  said  parties  hereto  are  to  have  equal  uninterrupted 
right  of  way  througli  and  use  of  the  lane  on  the  north  side  of  said  store.' 
There  is  no  doubt  that  to  a  certain  extent  there  was  a  breach  of  the  covenant 
before  the  conveyance  to  plaintiff  and  to  defendant.  The  cases  cited  on  this 
subject  by  defendant's  counsel  relate  to  the  consequences  upon  a  breach  of  the 
coyenant  of  seisin.  Such  a  covenant  is  entirely  different  from  the  present 
one.  The  covenant  not  to  build  gives  a  right  in  the  nature  of  an  easement. 
It  is  continuous  in  its  character.  It  gives  the  right  to  have  the  property  in 
8  certain  condition,  and  the  l>enefit  of  this  right  is  attached  to  the  ownership 
of  the  dominant  tenement,  and  the  remedy  goes  with  the  ownership,  not  for 
past  damages,  but  for  restoration  to  the  condition  that  the  party  is  entitled  to 
have.  Of  such  a  covenant  in  regard  to  a  public  square  it  is  said  in  Stuyve- 
tant  T.  Mayor,  etc.,  11  Paige, 42!^,  that '  it  is  a  continuing  one,  upon  which  ac- 
tions may  be  sustained  from  time  to  time,  as  often  as  the  defendants  appro- 
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priate  the  property,  or  suffer  it  to  be  appropriated,  to  any  purpose  other  than 
that  of  a  public  square.'  See,  also,  Beanh  v.  Crain,  2  N.  Y.  86;  Dock  Co.  y. 
Leavitt,  54  N.  Y.  35.  It  is  somewhat  like  the  case  of  a  nuisance.  Every 
continuance  of  that  which  was  originally  a  nuisance  th«  law  considers  a  new 
nuisance,  and  therefore,  though  the  party  complaining  cannot  in  an  action  on 
the  case  recover  upon  the  original  cause  of  action  after  the  expiration  of  six 
years,  be  may  for  its  continuance  any  time  before  the  right  of  entry -is  barred 
by  adverse  possession.  Ang.  Lim.  §  300.  It  therefore  looks  to  me  quite  clear 
that  the  defendant  and  the  property  were  not  relieved  of  the  burden  of  this 
covenant  by  the  fact  that  defendant's  predecessors  did  not  fully  perform  the 
obligations  on  them.  The  defendant,  by  the  reference  in  the  deed  to  him, 
and  from  Crosby  to  Barnard,  is  chargeable  with  notice  of  the  covenant,  and 
I  have  no  doubt  his  predecessor  knew  of  it.  Here  has  been  no  acquiesence 
on  the  part  of  plaintiff  or  his  grantors  that  would  affect  his  rights.  I  see, 
therefore,  no  way  of  avoiding  the  conclusion  that  the  plaintiff  is  entitled  to 
have  the  entire  width  of  the  lane  kept  open  and  clear  from  any  building  or 
incumbrance,  except  the  hatchway,  if  that  be  called  an  incumbrance;  that  at 
the  time  of  the  commencement  of  this  action  the  plaintiff  was  entitled  to  an  in- 
junction restraining  the  defendant  from  placing  any  of  his  building  on  this 
space;  and  that,  as  the  defendant  has  since  the  commencement  of  this  suit 
gone  on  with  the  erection,  the  plaintiff  is  entitled  to  the  decree  of  the  court 
compelling  him  to  remove  so  much  thereof  as  encroaches  upon  the  lane.  The 
width  of  the  lane  I  should,  on  the  evidence,  fix  as  sixteen  feet  from  the  south 
■Ide  of  plaintiff's  building." 

Defendant  appeals. 

Argued  before  Hardin,  P.  J.,  and  Mabtin,  J. 

Dud  <&  Benedict,  for  appellant.    Eggleaton  dt  Smith,  for  respondent. 

Hardin,  P.  J.  After  an  examination  of  the  case  presented  us  by  the  ap- 
peal papers,  we  have  come  to  the  conclusion  that  the  decision  made  at  special 
term  should  be  sustained.  We  are  satisfied  with  the  opinion  delivered  by  the 
trial  judge  at  the  special  term,  and  therefore  we  follow  it  in  disposing  of  the 
case  before  us.  In  addition  to  the  questions  discussed  in  that  opinion,  it  is 
now  insisted  in  behalf  of  the  appellant  that  the  covenant  not  to  build  upon 
the  lane  should  not  be  enforced  in  equity  "where  the  plaintiff  can  have  full 
indemnity  in  damages."  Whether  she  could  obtain  full  damages  by  an  ac- 
tion or  actions  at  law  was  not  made  clear  at  the  trial.  How  could  the  depre- 
ciation of  the  plaintiff's  property,  and  the  effect  thereto  of  the  encroachments 
and  obstructions  In  the  future,  be  determined  and  recovered  in  an  action  at 
law.  aiine  v.  Railroad  Co.,  101  N.  Y.  98,  4  N.  E.  Bep.  536.  Whether  an 
injunction  should  issue  or  not  in  a  case  like  this  is  a  question  calling  for  the 
discretion  of  an  equity  court.  The  discretion  is  not  an  arbitrary  one,  but  is 
such  a  judicial  discretion  as  follows  well-regulated  equity  principles  and  prec- 
edents. We  think  the  discretion  was  exercised  in  the  right  direction  by  the 
special  term,  and  in  accordance  with  the  principles  and  preceiients  adopted 
and  approved  by  the  court  of  last  resort.  Wheelock  v.  Noonan,  108  K.  Y. 
179,  15  N.  £.  Bep.  67,  and  cases  referred  to  in  the  opinion  of  FmcH,  J.; 
Story  V.  Railroad  Co.,  90  N.  Y.  122;  DavU  v.  Lamhertson,  56  Barb.  480;  Da 
Witt  V.  Van  Schoyk,  35  Hun,  103,  and  cases  referred  to  in  the  opinion  of 
Hardin,  P.  J.,  affirmed  110  N.  Y.  7,  17  N.  E.  Rep.  425,  and  the  opinion  de- 
livered in  this  court  approved.  It  is  quite  apparent  that  the  object  of  the 
covenant  in  respect  to  the  open  space  was  to  secure  the  space  from  incum- 
brances and  buildings,  and  therefore  "the  Injunction  of  a  court  of  equity  to 
enforce  the  covenant  was  proper."  Insttranee  Co.  v.  Inturanoe  Co.,  87  N. 
Y.  401.  The  change  in  the  neighborhood  and  circumstances  surrounding  the 
subject  of  the  covenant  in  the  case  reported  as  Trttttees  v.  Thaeher,  87  N. 
Y.  311,  were  exceptional,  and  tlie  court  in  its  decision  did  not  intend  to  dis> 
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tarb  the  rule  stated  in  the  cases  to  which  we  have  alluded.  These  views  lead 
us  to  sustain  the  decision  made  at  special  term.  Judgment  affirmed,  with 
costs. 

Mabtin,  J.,  concurred.    Mebwin,  J.,  not  sitting. 


Fox  0.  Onondaoa  CtouMTT  Sat.  Bank. 
(Supreme  Court,  (General  Term,  Fourth  DepartmenL    July  90, 1880.) 

SATnroe  Bahics— Bbronboob  Patmbnts. 

In  an  action  to  leoover  money  on  deposit  a  witness  for  defendant  testified  that  plain- 
tiff's pass-book  was  presented  at  the  bank  when  the  regular  teller  was  absent,  and  the 
money  was  drawn  ont  in  each  case  a  day  or  two  after  being  deposited,  and  in  about 
the  same  amounts,  and  paid  by  him  to  the  person  presenting  the  pass-book,  whom  he 
believed  to  be  plaintiff,  whom  he  did  not  Imow.  Plaintiff  denied  having  presented 
the  pass-book  or  received  or  authorized  the  several  payments.  Held,  that  the  ques- 
tions whether  she  did  or  not,  or  whether  the  pass-book  was  stolen  from  her  and 
clandestinely  presented  to  the  bank,  and  the  money  obtained  by  a  third  person, 
were  for  the  jury. 

Baxb. 

Laws  N.  T.  187B,  o.  S71,  |  83,  as  amended  by  Laws  N.  Y.  1878,  o.  847,  in  respect  to 
savings  banks,  provides  that  the  deposits  shall  be  paid  to  a  depositor  or  his  legal 
representative,  after  demand  and  previous  nottoe,  under  regulations  prescribed  oy 
tiie  board  of  trustees,  which  are  to  be  conspicuously  posted  in  the  place  of  bus- 
iness, and  printed  in  the  pass-book  furnished  by  the  btunk,  and  which  shall  be  evi- 
dence between  it  and  depositors  of  the  terms  on  which  deposits  are  made;  but  that 
no  payments  wUl  be  made  unless  the  pass-book  be  produced,  and  the  proper  entry 
made  therein  at  the  time  of  tbe  transaction.  Defendant  adopted  a  by-law  provid- 
ing that  "the  treasurer  will  endeavor  to  prevent  frauds,  but  all  payments  made  to 
persons  prodndng  the  pass-book  shall  be  deemed  valid  payments,  and  discharge  the 
bank  from  any  further  liability, "  Held,  that  the  question  whether  or  not,  under 
such  agreement,  tlie  tMnk  was  negligent  in  making  advances  on  the  pass-book 
I  for  the  Jury. 


Appeal  from  circuit  court,  Onondaga  countj. 

Action  by  Mary  Fox  against  the  Onondaga  County  Savings  Bank,  to  re- 
cover $1,613.10  and  interest,  deposited  with  defendant,  a  savings  bank  doing 
business  at  Syracuse,  N.  Y.,  and  as  the  plaintiff  alleges  never  repaid  to  her  by 
defendant,  or  drawn  out  upon  her  order,  or  by  her  authority.  The  amount 
of  the  deposit  is  admitted  by  defendant,  who  alleges  that  "upon  the  presenta- 
tion of  s^d  pass-book,  and  demand  therefor  by  said  depositor,  or  otiier  person 
lawfully  entitled  to  receive  the  same,  payments  were  made  by  the  defendant, 
and  duly  entered  upon  said  pass-book  at  the  respective  dates  of  such  pay^ 
ments,"  amounting  in  the  aggregate  to  81,642.  The  answer  also  sets  up  that 
at  the  time  the  account  was  opened  "it  was  understood  and  agreed  by  and  be- 
tween said  depositors  and  the  defendant  that  the  defendant  might  and  should 
from  time  to  time  pay,  to  any  person  presenting  the  pass-book,  the  whole  or 
any  part  of  any  sum  remaining  to  the  credit  of  said  account,  as  tbe  same 
might  be  demanded,  in  accordance  with  the  rules  and  regulations  of  said  de- 
fendant for  the  conduct  of  its  business,  which  said  rules  and  regulations  were 
also  well  known  and  assented  to  by  said  depositor,  and  were  published  and 
contained  in  the  pass-book  issued  as  aforesaid  at  the  opening  of  said  account, 
and  were  also  at  all  of  said  times  duly  and  conspicuously  posted  in  the  business 
ofBce  of  the  defendant.  That  upon  the  occasion  of  each  and  every  of  such 
payments  made  said  defendant  exercised  due  care  and  diligence  to  ascertain 
that  tbe  person  demanding  such  payment  has  the  right  and  authority  to  re- 
ceive tbe  same.  Defendant  further  alleges  that  if  any  of  such  payments  were 
in  fact  made  to  any  person  not  entitled  to  receive  the  same,  that  sach  fact  is 
due  solely  to  the  negligence  and  wrong-doing  of  the  plaintiff;"  thns  claiming 
by  way  of  defense  that  it  paid  the  amount  of  the  deposit  directly  to  plaintiff, 
and  ttiat,  if  the  money  was  not  paid  to  the  plaintiff,  but  was  paid  to  a  stranger, 
then  that  it  was  paid  upon  the  production  of  tbe  plaintiff's  pass-book,  and 
v.7N.Y.8.no.l — 2 
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such  paymeDt  legally  discharges  the  bank.  It  was  undisputed  that  defendant 
paid  out  the  money,  except  a  small  balance  of  81.20  left  standing  on  its  books 
to  the  plaintiff's  credit.  Plaintiff  testified  that  she  never  drew  or  received  any 
of  the  money  so  deposited  to  her  credit,  except  the  sum  of  830,  the  first 
amount  drawn  upon  the  account,  and  that  she  never  authorized  any  other 
person  to  draw  any  of  the  money.  That  her  bank-book  was  stolen,  and  that 
she  first  discovered  that  fact  July  25th,  after  the  last  deposit,  and  that  she 
immediately,  upon  discovering  the  loss,  went  to  the  bank  to  notify  the  teller 
not  to  pay  out  any  money  of  hers;  that  her  book  had  been  stolen;  and  then 
first  learned  that  the  money  had  been  withdrawn.  The  t^sl!mony  further 
shows  that  the  plaintiff,  although  able  to  write  her  name,  cannot  read  writ- 
ing, nor  write  more  than  her  name;  that  she  had  before  this  time  had  a  small 
deposit  with  the  defendant;  that  she  reposed  great  confidence  in  the  officers 
of  the  bank;  that  she  kept  her  bank-book  at  her  rooms  in  her  trunk.  It  fur- 
ther appetired  that  she  had  had  some  trouble  with  her  husband,  and  they  had 
separated;  that  she  lived  in  the  liouse  with  one  Mrs.  McGovern,  in  whom  she 
had  confidence,  and  who  was  accustomed  to  make  deposits  for  the  plaintiff  in 
this  bank,  and  who  had  knowledge  of  the  place  where  her  bank-book  was  kept, 
and  the  state  of  this,  her  account;  that  at  about  the  time  of  the  discovery  of 
the  loss  of  this  book  Mrs.  McGovern  disappetired,  and  her  whereabouts  have 
not  been  discovered;  that  the  plaintiff  was  ignorant  of  the  fact  tliat  any  money 
had  been  charged  to  her  on  her  bank-book,  although  there  appears  to  have 
been  many  drafts  upon  this  account.  It  further  appeared  that  the  money  was 
usually  drawn  out  in  about  the  amount  deposited,  and  generally  within  a  day 
or  two  thereiifter,  and  always  at  the  noon  hour,  between  12  and  1  o'clock, 
when  the  regular  teller,  Mr.  Greenwood,  who  went  tu  dinner  at  that  hour,  was 
absent.  The  witness  Rose,  who  acted  as  teller  in  Greenwood's  absence,  testi- 
fied that  he  paid  this  money  out  on  the  production  of  plaintiff's  pitss-book,  and 
he  believes  he  paid  it  to  the  plaintiff  herself,  although  he  says  he  did  not  know 
her.  The  defendant  attempted  to  show  also  thai  the  plaintiff  drew  the  money, 
by  proving  by  Rose  and  others  that  in  their  opinion  the  signatures  of  Mary 
Fox  to  the  receipts  signed  at  the  time  the  money  was  drawn  were  hers,  and 
were  genuine;  but  one  of  defendant's  witnesses,  Mr.  TruesUell,  a  very  skill- 
ful expert  on  the  genuineness  of  handwriting,  swore  that  the  signatures 
were  not  genuine,  and  so  plainly  a  forgery  as  to  require  only  casual  observa- 
tion to  detect  it,  and  the  plaintiff  swore  positively  that  the  signatures  were 
not  hers.  At  the  close  of  the  plaintiff's  case  defendant  moved  to  nonsuit  the 
plaintiff,  on  the  ground  that  it  appeared  that  the  plaintiff  was  guilty  of  neg- 
ligence "in  such  manner  as  to  discharge  the  bunk  from  liability. "  The  court 
denied  the  motion,  but  at  the  close  of  the  evidence  the  motion  was  renewed 
upon  the  grounds  "  ( 1)  that  the  proofs  indicate  that  the  loss,  if  any,  was  caused 
by  the  plaintiff's  negligence,  and  not  by  that  of  the  defendant;  (2)  that  the 
plaintiff's  negligence  contributed  to  the  loss,  and  her  damage,  if  any,  sus- 
tained in  this  case;  (3)  that  no  negligence  or  bad  faith  on  the  part  of  the  bank 
or  any  of  its  employes  in  the  payment  of  this  money  has  been  proved,  which 
entitles  the  plaintiff  to  recover  herein;  (4)  no  sufficient  proof  of  demand  be- 
fore action  brought," — and  was  granted.  In  disposing  of  the  motion  the 
trial  judge,  among  other  things,  observed,  viz.:  "It  would  be  requiring  too 
much  credulity  on  the  part  of  intelligent  men,  it  seems  to  me,  to  say  that  she 
did  not  know  that  this  money  was  being  drawn,  from  time  to  time,  as  it  was 
drawn;  and  a  finding  against  any  such  presumption  as  that,  it  seems  to  me, 
would  challenge  the  opposition  of  the  court.  Then  the  evidence  is,  upon  the 
part  of  the  bank,  that  the  money  was  paid  to  her.  She  denies  that.  If  it 
was  paid  to  her,  there  is  no  question  in  reference  to  the  matter.  If  it  was  not 
paid  to  her  it  was  paid  upon  her  pass-book ;  and  paid,  so  far  as  this  evidence 
is  concerned,  by  the  savings  bank  in  good  faith,  and  without  any  evidence 
being  presented  that  would  in  any  manner  have  challenged  their  attention  in 
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any  particular  way,  on  the  presentation  of  a  pass-book,  and  the  asking  and 
demanding  of  a  payment,  tbe  payment  upon  it,  and  the  entering  upon  the 
pass-book  in  the  ordinary  way.  Therefore,  both  upon  the  question  of  the 
payment  as  relieving  the  bank  of  its  liability  under  its  by-laws,  and  the  ques- 
tion of  knowledge  on  the  part  of  the  plaintiff,  evidenced  by  the  pass-book  in 
her  possession,  that  these  payments  were  being  made  from  time  to  time 
against  her  deposits,  I  think  I  am  compelled  to  say  that,  so  far  as  these  amounts 
are  concerned,  she  is  not  in  a  position  where  she  can  recover."  Plaintiff  duly 
excepted  to  the  ruling,  and  appeals  from  the  judtrraent  entered  against  her 
on  February  29, 18U8,  and  al«>  from  the  order  dismissing  tier  complaint  with 
costs. 

Argued  before  Habdin,  P.  J.,  and  Martin  and  Merwin,  J  J. 

Baldwin,  Lewis  <t  Kennedy,  for  appellant.  8teme,  Gannon  dt  Petit,  for 
respondent. 

Habdin,  F.  J.  Upon  considering  the  propriety  of  a  nonsuit  the  plaintiff  Is 
entitled  to  have  tbe  most  favorable  view  taken  of  the  evidence.  She  testifies 
positively  that  she  did  not  withdraw  the  money  from  the  bank,  which  is  the 
subject  of  the  controversy.  What  credit  should  be  given  to  her  as  a  witness 
was  a  question  which  ought  to  have  been  submitted  to  the  jury.  While  there 
are  many'  circumstances  detailed  by  her  in  the  course  of  her  testimony  in  the 
direct  and  cross  examination  which  call  for  close  attention  and  careful  scrutiny, 
and  while  the  defendant  has  produced  a  witness  who  tealities  that  he  believes 
the  payments  that  were  made  by  the  bank  were  made  to  the  plaintiff  in  per- 
son, yet  the  question  as  to  whether  the  plaintiff  in  fact  received  the  moneys 
from  the  defendant  was  one  of  the  facts  which  ought  to  have  been  determined 
by  the  jury. 

In  Merrltt  v.  Lyon,  8  Barb.  112,  tbe  court,  in  speaking  of  a  witness  who 
had  testified  upon  an  Important  subject,  observed,  viz.:  "  Whether,  under  the 
-circumstances,  he  was  a  credible  witness  or  not,  was  solely  a  question  for  tbe 
-consideration  of  the  jury.  A  nonsuit  cannot  be  granted  on  the  assumption 
by  the  judge  tliat  the  plaintiff's  witness  is  not  to  be  believed."  We  think  the 
trial  judge  disregarded  this  principle,  and  the  comments  which  we  find  be 
made  in  granting  the  motion  are  indicative  that  for  tbe  moment  be  became 
unmindful  of  the  rule  just  quoted. 

In  the  general  statute  In  respect  to  powers,  rights,  and  liabilities  of  sav- 
ings banks,  (chapter  371,  Laws  1875.)  is  found  a  provision  proper  to  have  in 
mind  in  tbe  further  consideration  of  this  case.  In  section  23  of  that  statute 
it  is  provided  as  follows:  "The  sums  so  deposited,  together  with  any  dividends 
or  interests  credited  thereto,  shall  be  repaid  to  such  depositors  respectively,  or 
to  their  legal  representatives,  after  demand,  in  such  manner,  and  at  such 
times,  and  after  such  previous  notice,  and  under  such  regulations  as  tbe  board 
of  trustees  shall  prescribe,  which  regulations  shall  be  put  up  in  some  conspic- 
uous place  in  the  room  where  the  business  of  such  corporation  shall  be  trans- 
acted, and  shall  be  printed  in  the  pass-books,  or  other  evidence  of  deposit  fur- 
nished by  tbe  corporation,  and  shall  be  evidence  between  the  corporation  and 
the  depositors  holding  the  same  of  {he  terms  upon  which  the  deposits  therein 
acknowledged  are  made."  The  defendant  complied  with  this  provision  of  the 
statute,  and  its  board  of  trustees  prescribed  regulations  which  were  put  up  in 
a  conspicuous  place  in  the  bank,  and  which  were  printed  in  the  pass-books. 
As  this  is  a  controversy  between  the  depositor  and  tlie  corporation,  we  may 
turn  to  those  regulations  for  the  purpose  of  ascertaining  "the  terras  upon 
which  the  deposits  therein  acknowledged  are  made."  See  section  23,  Laws 
1875,  p.  408.  In  chapter  347  of  the  Laws  of  1878  we  find  an  amendment  of 
section  32  of  the  general  act  of  1875,  providing  that  such  banks  will  not  pay 
a  deposit,  or  any  portion  thereof,  "unless  the  pass-book  of  the  depositor  be 
produced,  and  the  proper  entry  be  made  therein  at  the  time  of  the  transac- 
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tion."  See  Laws  1878,  p.  435.  Upon  the  evidence  it  must  be  assumed  that 
the  plaintiffs  pass-book  was  produced  at  the  bank  to  its  ofiBcers  when  they 
advanced  the  several  sums  delivered  by  them  to  the  party  who  produced  the 
pass-book  as  and  towards  payments  upon  the  account  of  the  plaintiff.  Whether 
the  plaintiff  was  present  herself  when  the  pass-book  was  presented  and  the 
several  sums  advanced  by  the  defendant,  or  whether  the  pass-book  was  ob- 
tained surreptitiously  from  her  possession,  and  clandestinely  presented  to  the 
officers  of  the  defendant,  and  the  several  entries  made  thereof  at  the  time  of 
the  several  advances  made  by  the  defendant,  were  questions  of  fact  which 
ought  to  have  been  submitted  to  the  jury.  The  evidence  was  conflicting.  If 
the  plaintiff  is  believed  as  a  witness,  she  did  not  present  the  pass-book;  she 
did  not  receive  the  sums  of  money  advanced  by  the  defendant;  she  did  not 
authorize  any  person  to  use  the  pass-book  for  the  purpose  of  obtaining  the 
money  from  the  defendant.  If  she  is  believed,  a  fraud  was  practiced  upon 
her  by  procuring  the  pass-book,  carrying  It  to  the  defendant  bank,  soliciting  the 
money  upon  the  account,  receiving  the  money  from  the  defendant,  and  allowing 
the  defendant  to  make  the  entries  in  the  pa^s-book.  The  degree  of  intelli- 
gence or  understanding  which  the  plaintiff  possessed ;  the  extent  of  her  ability 
to  read  the  writing;  to  read  figures;  to  comprehend  accounts;  to  understand 
the  different  sides  of  the  account,  and  the  signiflcance  of  entries  therein, — 
were  questions  appropriate  for  the  consideration  of  the  jury  in  determining 
what  credence  should  be  given  to  her  testimony.  So,  too,  the  testimony  of 
the  defendant's  officer,  who,  in  effect,  testifies  that  he  paid  the  moneys  to  her, 
is  to  be  considered,  and  the  light  of  the  circumstances  disclosed  by  him  as  to 
the  time  of  day  when  the  payments  were  made,  as  to  the  extent  of  bis  knowl- 
edge and  acquaintance  with  the  plaintiff,  as  to  the  extent  of  his  confidence  in 
his  supposed  identification  of  the  plaintiff  as  the  party  who  produced  the  pass- 
book, together  with  all  other  circumstances  bearing  upon  the  Inquiiyas  to 
whether  the  money  was  received  by  the  plaintiff,  or  by  another  person  who 
fraudulently  produced  the  pass-book.  We  think  the  evidence  called  for  the 
submission  of  such  questions  to  the  jury  tor  their  determination. 

Again,  it  appears  by  one  of  the  regulations  or  by-laws  adopted  by  the  de- 
fendant, under  the  statute  authorizing  such  regulations  or  by-laws,  it  was  pro- 
vided, among  other  things,  viz.:  "The  treasurer  will  endeavor  to  prevent 
frauds,  but  all  payments  made  to  persons  producing  the  pass-l>ook  shall  be 
deemed  valid  payments,  and  shall  discharge  the  bank  from  any  further  lia- 
bility. Ko  depositor  shall  be  entitled  to  draw  any  principal  or  interest  with- 
out producing  the  original  pass-book,  and  having  the  amountentered  therein." 
According  to  the  provision  found  in  section  23  of  the  act  of  1875,  to  which 
we  have  already  referred,  this  regulation  is  "evidence  *  *  •  of  the  terms 
upon  which  the  deposits  therein  are  made."  It  was  therefore  a  part  of  the 
defendant's  agreement  with  the  plaintiff  that  it  should  "endeavor  to  prevent 
frauds."  It  was  the  duty  of  the  defendant  to  make  proper  investigations  to 
obtain  proper  Information  and  proper  knowledge  of  the  identity  of  the  party 
who  presented  the  pass-book,  in  order  to  carry  out  that  part  of  its  contract 
ihentioned  in  the  regulation  or  by-law  from  which  we  have  quoted.  Appleby 
v.  Bank,  62  N  T.  12.  Whether  or  not  the  bank  exercised  proper  care  in 
making  the  advances  upon  the  pass-book,  under  tlie  circumstances  disclosed 
by  the  evidence,  is,  and  we  think  was,  a  question  of  fact  which  ought  to  have 
been  submitted  to  the  jury.  Such  is  the  rule  laid  down  in  Cornell  v.  Bank,  9 
S.  Y.  St.  ttep.  72.  In  amith  v.  Bank,  101  N.  Y.  58,  4  N.  E.  Rep.  123,  it  was 
held  that  "ptossession  by  a  stranger  of  the  pass-book  of  a  depositor  in  a  sav- 
ings bank  constitutes  no  evidence  of  a  right  to  draw  money  thereon."  It  was 
further  held  In  that  case,  "that  to  make  payments  to  one  having  no  other  evi- 
dence of  authority  than  possession  of  the  book  a  protection  to  the  bank,  it  is 
necessary  for  it  to  show  some  special  contract  with  the  depositor,  authorizing 
such  a  mode  of  payment. "  In  the  case  to  which  we  have  just  referred,  in  oloe- 
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ing  the  opinion  Jndge  Bttgeb  says:  "The  court  below  erred  In  refusing  to 
submit  tlie  question  to  the  jury  as  to  whether,  upon  the  evidence  In  the  case, 
the  defendant  exercised  reasonable  care  and  prudence  in  mailing  the  alleged 
payments."  It  was  said  in  Boone  v.  Bank,  84  N.  Y.  88,  that  where  the  bank 
"has  agreed  to  use  its  best  endeavors  to  prevent  fraud  it  must  exercise  dili- 
gence, and  is  put  on  inquiry  by  circumstances  of  suspicion."  There  is  some 
evidence  in  the  case  in  hand,  which,  if  credited,  would  warrant  the  conclusion 
that  there  was  not  the  fullest  care  and  highest  caution,  and  perhaps  would 
uphold  a  finding  that  there  was  not  an  exercise  of  ordinary  care  and  diligenre. 
We  refrain  from  commenting  on  the  evidence,  as  the  views  we  have  already 
expressed  lead  to  a  new  trial,  where  the  questions  of  fact  must  be  determined 
by  a  Jury.  Judgment  and  order  reversed  on  the  exceptions,  and  a  new  trial 
<ndered,  with  costs  to  abide  the  event. 

llABTiN,  J.,  concurs.    Mebwin,  J.,  concurs  in  the  result. 


Yak  Efps  «.  Ci/x3C  et  at. 
(SuprwiM  Court,  General  Term,  Fmurtk  Department    July  90, 1880.) 

L  SPBCmo  PBRroBMAKOB— Parol  Contract  to  Coittxt  luosat. 

In  an  actioii  for  speciflo  performance  of  a  parol  contract  for  sale  of  land  one  S., 
who  had  been  agent  for  deaendant  O.  for  90  years,  wrote  to  him  in  March  that  he 
had  seen  the  land  in  anestion,  aa  directed,  and  paid  the  tax  on  it;  that  plaintiff 
wished  to  buy  it,  and  oeBtred  to  know  the  price.  Defendant  replied :  "  Hy  price  is 
VSH.  Please  tend  that  business  for  me.  *  B.  testified  that  three  days  later  he  took 
the  letter  to  plaintiff's  house,  who  agreed  to  take  the  land,  and  he  so  wrote  de- 
fendant C,  but  got  no  reply.  Plaintiff  took  immediate  possession  of  the  land, 
bnilt  and  repaired  fences,  grrubbed,  cut,  and  burned  nnderbrush,  eta,  up  to  May, 
when  defendant  W.,  who  nad  subsequently  sot  a  deed  of  the  land,  forolbly  ousted 
her,  and  retained  possession.  Defendant  C.  said  he  had  refused  to  sell  to  W.'s 
agent,  as  plaintUt  was  going  to  have  the  iand.  Held,  that  the  evidence  sustained 
a  finding  that  plaintiff  took  possession  from  defendant's  lawful  agent,  and  exer- 
cised sufficient  acts  of  ownership  and  i>erf  ormance  under  the  contract  to  take  it  out 
of  the  statute  of  frauds. 

%.  V>in>OB  ugo  Vbkdib— BovA  Fide  Pubobassb. 

Defendant  W.,  who  purchased  the  land  in  May,  testified  that  he  was  plowing 
on  land  adjoining  that  in  dispute  after  plaintiff  took  possession,  and  saw  what  waa 
done  there;  that  he  saw  brush  fires  there:  ttiat  plaintiff's  husband  told  him  she 
was  negotiating  to  buy  the  land,  and  had  written  to  C.  B.  also  testified  that  he 
told  one  M.,  the  agent  of  W.,  who  waa  trying  to  buy  the  land  for  W.,  about  the 
negotiation  between  plainUfl  and  himself,  and  that  he  had  written  to  C.  about 
It.  Utii,  that  TV.  bad  sulBoient  notice  of  plaintiiTs  possession,  and  of  the  s^rree- 
ment  with  S.,  to  pat  him  npon  Inqniiy  as  to  her  rights,  and  was  not  a  bona  pda 
purchaser. 

IL  Baxb— Riohts  or  Pubohasbb. 

The  rights  of  a  person  in  possession  of  land  under  a  parol  oontraot  for  a  sale 
thereof  are  not  prejadioed  or  diminished  by  a  compulsory  surrender  of  possession 
to  a  subsequent  purchaser  with  notice  of  the  contract  and  olfdm  of  ownership. 

Appeal  from  special  term,  Madison  county;  Smith,  Judge. 

Action  brought  by  Hannah  M.  Van  Epps  against  Simon  Qock  and  John  Wells, 
to  compel  the  specific  performance  of  a  verbal  contract  made  by  defendant  Si- 
mon  Clock  to  sell  a  certain  parcel  of  real  estate  to  plaintiff,  upon  the  ground 
that  she  entered  into  possession  under  the  contract,  and  partly  performed  the 
same.  The  case  was  tried  at  special  term,  before  Smith,  J.,  who  found  as 
conclusions  of  fact: 

"(1)  That  the  defendant  Simon  Clock,  was  on  the  20th  day  of  April,  1887, 
.the  owner  in  fee  of  the  parcel  of  land  described  in  the  complaint,  and  was 
desirous  of  selling  the  same,  and  that  said  Simon  Clock,  at  the  town  of  Sul- 
livan, Madison  county,  N.  Y.,  then  made  a  verbal  agreement  with  said  plain- 
tiff  to  sell  said  land  and  premises  to  her  for  the  sum  of  $250,  to  be  paid  upon 
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receiving  a  de<>d  of  conveyance  of  said  premises  in  tlie  montti  of  June  fol- 
lowing, and  that  in  the  mean  time  said  plaintifC  should  have  possession  of 
said  land. 

"(2)  That  under  and  in  pursuance  of  said  contract,  with  the  knowledge 
and  consent  of  said  defendant  Clock,  who  delivered  possession  of  said  prem- 
ises to  her,  said  plaintifF  entered  into  possession  of  tlie  same,  and  retained 
possession  thereof  until  shortly  before  the  commencement  of  this  action,  when 
she  was  dispossessed  in  part  by  said  defendant  John  Wells. 

"(3)  That  Willie  said  plaintiff  was  in  possession  of  said  premises,  and  on 
or  about  the  lOtb  day  of  May,  1887,  said  defendant  Wells  procured  said  de- 
fendant Clock  to  execute  to  him  a  warranty  deed  of  conveyance  of  said  prem- 
ises, and  the  same  was  then  executed  and  delivered  to  said  Wells,  and  said 
Wells  paid  said  defendant  Clock  $250  in  cash  for  said  land. 

"(4)  That  said  lands  were  worth  the  sum  of  about  94W,  and  that  by  rea- 
son of  the  breach  of  said  contract  by  said  defendant  Clock  said  plaintiff  has 
sustained  damages,  if  said  lands  are  not  restored  to  her,  to  the  amount  of  $150. 

"(5)  That  said  defendant  Wells,  at  the  time  he  purchased  said  premises, 
knew  that  the  plaintiff  was  in  possession  of  the  same,  and  bad  notice  that 
there  was  a  verbal  contract  existing  between  said  defendant  Clock  and  said 
plaintiff  for  the  sale  of  the  premises  by  said  Clock  to  her;  that,  after  having 
notice  tliat  plaintiff  had  such  verbal  contract  for  said  premises,  said  defend- 
ant Wells  purchased  the  same  without  making  any  inquiries  of  plaintiff; 
that,  if  such  inquiries  had  been  made,  he  would  have  learned  the  terms  of 
such  contract  in  full,  and  that  said  plaintiff  had  partly  performed  said  con- 
tract, and  was  in  possession  of  the  premises  thereunder;  that  said  defendant 
Wells  did  not  purchase  said  premises  in  good  faith,  but  with  knowledge  and 
notice  of  plaintiff's  rights,  or  sufficient  notice  to  put  bim  on  inquiry  in  re- 
gard thereto. 

"(6)  That  since  the  making  of  said  contract  with  plaintiff  said  defendant 
Wells  has  cut  off  wood,  etc.,  from  said  premises,  to  the  value  of  about  850, 
and  has  made  Improvements  upon  said  premises  to  a  greater  amount. 

"(7)  That  previous  to  the  commencement  of  this  action  said  plaintiff  ten- 
dered to  said  defendants,  and  each  of  them,  the  sum  of  8250,  and  requested 
them  to  execute  a  deed  of  conveyance  of  said  premises,  and  they  refused  so 
to  do;  that  at  the  time  said  Clock  was  request^  to  execute  said  deed  a  war- 
ranty deed  of  conveyance  of  said  premises  to  said  plaintiff  was  tendered  to 
him  ready  for  execution;  that  said  Clock  then  told  plaintiff  that  he  had  con- 
veyed  the  land  once,  and  could  not  sell  it  again,  and  did  not  examine  or  look 
into  the  deed  presented  to  him,  and  did  not  know  what  kind  of  a  deed  it 
was,  or  that  it  contained  any  covenants  of  warranty;  that  said  deed  in  fact 
did  contain  the  usual  covenants  of  a  warranty  deed,  but  that  said  Clock  did 
not  refuse  to  execute  the  same  upon  that  ground;  that  at  the  time  said  de- 
fendant Wells  was  tendered  said  sum  of  8250  and  requested  to  execute  a 
deed  of  said  premises  to  said  plaintiff  a  quitclaim  deed  of  conveyance  of  said 
premises  from  said  Wells  to  said  plaintiff  was  tendered  to  him,  ready  for  ex- 
ecution, and  that  said  Wells  refused  to  execute  the  same. 

"(8)  That  the  value  of  the  labor  performed  by  the  plaintiff  in  fencing  and 
grubbing,  burning  roots  and  brush  upon  said  premises,  while  in  possession 
thereof,  was  about  fifteen  or  twenty  dollars,  and  did  not  exceed  twenty  dol- 
lars. 

"(9)  That  defendant  Wells  was  a  young  man,  unmarried,  and  lived  with 
his  father,  and  owned  the  farm  adjoining  the  premises  belonging  to  the  plain- 
tiff and  occupied  by  her,  upon  one  side  and  in  the  rear;  that  the  eight  acres 
in  question  surrounded  the  plaintiff  upon  the  third  side,  and  came  up  to  the  ' 
highway,  and  within  fourteen  feet  of  her  front  door. 

^(10)  That  some  time  in  the  month  of  April,  1887,  one  Sheldon  Smith,  bo- 
ing  informed  by  plaintiff  that  she  would  like  to  purchase  the  said  land,  at  her 
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request  addressed  a  letter  to  the  defendant  Clock,  which  be  received,  of  which 
the  following  is  a  copy: 

"'Cicero  Centre,  April  6. 

"'Dear  Sir:  I  received  your  letter  the  Sd.  I  went  and  seen  to  that  wood 
lot,  and  paid  the  taxes  on  it;  it  was  dollars  31.  Mr.  Van  Epps  would  like  to 
buy  it  this  Spring;  he  wanted  me  to  ask  you  how  much  you  want  for  it.  I 
have  seen  to  the  Snyder  business  for  you.  I  have  paid  82  dollars  and  20  cents 
of  my  own;  I  had  to  get  70  dollars  of  Steve.  We  have  lots  of  snow  round 
yet;  roads  are  very  bad.  The  reason  why  I  did  not  write  before  was  because 
I  did  not  get  my  bay  drawed;  the  roads  was  so  bad  nobody  could  draw;  I 
thought  I  was  going  to  draw  as  soon  as  it  was  pressed,  but  it  got  so  bad  I 
could  not.  This  leaves  me  as  usual;  hope  this  will  find  you  and  your  family 
well.  Tours  truly, 

"'Sheldon  Smith.' 

"  ( 11)  That  1  n  answer  to  said  letter  said  defendant  Clock,  through  his  daughter 
Ellzalieth,  sent  a  letter  to  said  Smith,  which  was  received  by  him,  of  which 
the  following  is  a  copy: 

••MiNDBN,  April  the  15th,  1887. 

"'Sheldyn  Smith,  Esq. — Dear  Sra:  I  received  your  letter  the  9th.  I  was 
glad  to  hear  from  you,  and  that  you  had  the  matter  all  settled  again.  Now, 
about  the  wood  lot;  my  price  is  Two  Hundred  and  Fifty  dollars;  that  is  what 
it  cost  me,  and  I  will  sell  it  for  that  sum.  Please  attend  that  business  for  me. 
I  want  you  to  let  me  know  in  time  so  that  I  know  how  it  is.  We  have  lots 
of  snow  yet.  Fort  Plain  bridge  has  gone  to  Canajoharie  with  the  high  water 
and  ice  last  Monday  night.  Yours  truly, 

"'Simon  Clock.' 

"(12)  That  on  or  about  April  20,  1887,  said  Smith  showed  said  plaintiff 
said  letter  from  defendant  Clock  so  received,  and  she  told  said  Smith,  among 
other  things,  that  she  would  take  the  land  at  the  price  of  $250;  that  she 
wanted  possession  of  said  land  at  once,  and  other  things;  that  said  Smith  told 
said  plaintiif  that  she  could  have  said  land  at  that  price,  and  have  possession 
of  same  at  once,  and  that  it  was  a  bargain ;  that  defendant  Clock  would  be  up 
about  the  1st  of  June,  when  she  could  pay  the  money  and  receive  the  deed, 
and  that  he,  said  Smith,  would  write  Clock  to  that  effect;  that  immediately 
after  said  conversation  said  plaintiff  took  possession  of  said  land,  and  com- 
menced preparing  said  ground  for  buckwheat  on  the  very  day  that  said  bar- 
gain was  made. 

"(13)  That  thereafter,  and  on  or  about  May  1,  1887,  said  Smith  wrote  to 
defendant  Clock  a  letter,  received  by  him,  of  which  the  following  is  a  copy: 

"'Cicero  Centre. 

"'Dear  Sib:  I  now  take  the  opportunity  to  answer  your  letter.  I  have 
told  Steve  that  you  wanted  all  the  money,  and  I  went  over  and  see  the  man 
alx>ut  that  wood  lot;  he  said  he  would  get  the  money  for  you;  he  said  he 
would  give  your  price,  $250,  for  it.  Now  I  will  tell  you  of  myself;  I  cannot 
get  enny  for  you ;  I  have  not  got  enny  to  get  enny  out  of;  I  have  bad  bad  luck 
with  my  Iambs;  I  am  sorry  that  I  cannot;  I  have  not  done  any  spring  work 
yet;  it  hits  rained  three  days  rite  A  long  now;  this  leaves  us  usual;  hope  this 
will  find  you  the  same.  Yours  truly, 

"'Sheldon  Smith. 

"•  Mr.  Van  Epps  will  take  the  wood  lot  when  you  come  up.' 

"(14)  That  the  defendant  Clock  made  no  reply  to  the  last-mentioned  letter, 
and  liad  no  further  communication  or  correspondence  with  said  Smith  about 
the  sale  of  the  land,  and  did  not  inform  him  that  he  would  sell  the  land  to  the 
plaintiff,  or  give  her  a  deed  thereof. 

"(15)  That  the  defendant  Clock  had  no  communication  with  the  plaintiff 
about  tne  land  in  question,  and  did  not  know  her,  and  did  not  know  that  said 
Smith  had  assumed  to  sell  the  land  to  her,  or  bad  made  any  agreement  with 
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her  in  respect  to  It,  and  had  no  knowledge  or  information  of  anything  being 
said  or  done  between  the  plaintiff  and  said  Smith,  other  than  what  appears 
in  the  letters  of  said  Smith  to  him,  said  Clock,  above  mentioned  and  re- 
ferred to. 

"(16)  Tliat  there  was  nothing  said  between  said  plaintiff  and  said  Smith 
about  a  warranty  deed  of  said  land  from  said  CIoclc. 

"(17)  That,  for  several  years  before  the  interview  between  said  Smith  and 
said  plaintiff,  she  caused  fences  to  be  madtf  on  said  land,  and  used  the  same 
more  or  less  for  pasturing  stock  thereon.  Said  fence  remained,  and  was  upon 
the  land  at  the  time  of  said  interview,  and  was  made  without  the  consent  or 
knowledge  of  the  defendant  Clock,  but  he  did  not  own  the  land  at  the  time 
said  fence  was  made. 

"(18)  That  this  action  was  commenced  by  the  service  of  the  summons  and 
complaint  herein  upon  the  defendant  John  Wells  upon  the  9th  day  of  July, 
1887,  and  upon  the  defendant  Clock  on  the  15tb  day  of  July,  1887. 

"(19)  That  plaintiff's  husband  was  her  agent  with  reference  to  the  land 
described  in  the  complaint,  and  everything  which  the  evidence  shows  to  have 
been  said  or  done  by  him  in  any  manner  relating  to  said  land  or  the  purchase 
thereof  was  said  and  done  as  her  agent. 

"(20)  That  prior  to  April  20,  1887,  plaintiff  requested  Sheldon  Smith  to 
write  defendant  Clock  with  reference  to  said  land,  to  the  end  that  she  might 
purchase  the  same;  that,  before  the  alleged  contract  between  plaintiff  and  said 
Smith  was  made.  Smith  had  shown  plaintiff  the  letter  from  defendant  Clock 
to  him,  which  was  given  in  evidence;  that  plaintiff  read  it,  and  knew  the 
contents  thereof. 

"(2H  That  said  plaintiff  was  forcibly  dispossessed  in  part  of  said  premises 
before  this  action  was  begun,  and  was  in  part  possession  of  same  at  the  time 
of  the  commencement  of  this  action. 

"(22)  That  before  this  action  was  commenced  said  defendant  Wells  made 
some  improvements  in  fencing,  and  grabbing  out  brush  to  fit  the  ground  for 
buckwheat,  and  that  said  improvements  were  of  about  the  value  of  $100,  and 
that  when  this  action  was  commenced  said  premises,  in  consequence  of  said 
improvements,  were  worth  a  considerable  sum  more  than  when  said  defend- 
ant Wells  bought  tlie  same;  that  all  said  work  was  done  and  improvements 
made  by  defendant  Wells  with  knowledge  of  plaintiff,  and  his  part  possession 
was  with  her  knowledge;  that  while  he  was  in  part  possessiun  and  making  said 
improvements  said  plaintiff  had  notice  that  he,  said  Wells,  claimed  to  own 
said  premises." 

From  the  judgment  entered  thereon  defendants  appeaL 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

S.  Earl  and  M.  E.  Drlscoll,  for  appellants.     W.  Q.  Traey,  for  respondent. 

Hardin,  P.  J.  In  Lohdell  v.  Lohddl,  86  N.  Y.  330.  it  was  said,  viz. :  "  The 
rale  which  courts  of  equity  have  adopted  in  suits  for  the  speciQc  performance 
of  contracts  requires  that  the  contract  be  established  by  competent  and  satis- 
factory proof,  to  be  clear,  definite,  and  certain,  for  the  reason,  as  Judge  Story 
expresses  it,  that  a  court  of  equity  '  ought  not  to  act  upon  conjectures,'  and 
if  the  proof  should  end  in  leaving  the  contract  uncertain,  so  that  the  court 
cannot  say  what  its  precise  import  and  limitations  are,  a  decree  for  a  specific 
performance  will  be  withheld.  2  Story,  Eq.  Jar.  §§  764,  767.  All  this  de- 
pends upon  the  evidence;  and,  if  evidence  is  given  in  the  court  below  tending 
to  the  establishment  of  such  a  contract,  the  sufficiency  of  the  proof  to  satisfy 
the  mind  of  the  court  as  to  the  existence  of  the  contract  with  the  requisite  de- 
gree of  clearness  and  certainty  is  not  a  matter  for  this  court  to  consider." 
Findings  have  been  made  by  the  trial  judge  upon  evidence  which  to  his  mind 
was  satisfactory,  and,  although  there  was  some  confiict  in  the  evidence,  the 
conclusions  reached  by  him,  seem  to  us,  from  an  examination  of  the  appeal- 
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book,  to  accord  with  the  weight  of  the  testimony.  Sheldon  Smith  had  for 
several  years  been  intrnsted  with  bnslness  transactions  for  the  defendant 
Clock.  However,  in  April,  1887,  as  he  testifies,  he  "had  no  other  business 
for  him.  Clock,  except  this. "  On  April  6th  Smith  addressed  a  letter  to  Clock, 
in  response  to  a  letter  which  he  had  theretofore  received  from  Clock,  in  which 
Smith  said,  viz.:  "I  went  and  seen  to  that  wood  lot,  and  paid  the  tax  on  it; 
it  was  dollars  81.  Mr.  Van  £pps  would  like  to  buy  it  this  spring;  he  wanted 
me  to  ask  you  how  much  you  want  for  it."  That  letter  was  received  by 
defendant  Clock,  and  on  the  15th  of  April,  1887,  in  response  to  Smith's  let- 
ter, he  says:  "N'ow,  about  the  wood  lot;  my  price  is  two  hundred  and  fifty 
dollars;  that  is  what  it  cost  me,  and  I  will  sell  it  for  that  sum.  Please  tend 
that  business  for  me.  I  want  you  to  let  me  know  in  time,  so  that  I  know 
how  it  is. "  Beading  the  language  just  quoted  In  connection  with  the  circum- 
stances surrounding  Clock  and  Smith,  and  considering  the  relations  existing 
between  them,  we  are  inclined  to  the  opinion  that  the  expression,  "Please 
tend  that  business  for  me,"  was  used  for  the  intention  of  soliciting  Smith  to 
attend  to  the  business  of  selling  the  wood  lot  for  Clock  for  the  sum  of  $250. 
Smith  evidently  so  understood  the  letter,  and  evidently  so  informed  the  plain- 
tiff and  her  husband,  for,  after  receiving  it,  he  held  an  interview  with  the 
hnslwnd,  in  behalf  of  the  plaintiff,  and,  according  to  his  testimony,  he  left 
his  home  in  Cicero  and  went  to  see  the  husband  of  the  plaintiff.  He  ex- 
pressed it  in  his  testimony  as  follows:  "Not  long  after  receiving  this  letter  I 
went  to  Mr.  Van  Epps,  and  took  the  letter  with  me.  *  *  *  I  was  down 
there,  and  they  wanted  to  buy  it  at  that  price,  and  wanted  me  to  write  to  Mr. 
Clock,  and  I  did  so.  Then  they  said  they  would  take  it  at  that  price,  and 
then  wanted  me  to  write  to  Mr.  Clock  that  they  would  take  it  at  that  price, 
and  I  done  so;  and  I  never  got  any  answer  to  that  letter,  whether  he  would 
or  would  not  at  all.  •  •  *  They  claim  it  was  a  bargain.  They  said  they 
would  take  the  place.  I  showed  them  the  letter.  *  *  *  They  said  they 
would  pay  the  money  the  Ist  of  June,  when  Mr.  Clock  came  up.  I  told  him  he 
had  to  come  up  about  the  let  of  June,  and  would  be  up  if  nothing  happened  more 
than  we  knew  of.  He  said  if  he  had  it  he  wanted  to  clear  up  some,  and  put 
it  to  buckwheat  or  something.  *  *  «  i  might  have  said  it  would  not 
make  any  difference  or  something.  •  •  *  i  don't  know  whether  I  did  or 
not.  I  then  went  home,  and  wrote  to  Mr.  Clock.  *  *  *  How  soon  after 
I  got  home  I  can't  tell ;  it  might  have  been  a  day  or  two,  or  three  or  four.  I 
never  received  any  reply  to  the  letter  I  wrote  him.  I  directed  my  letter  to 
defendant  Clock  at  Minden,  Montgomery  county.  That  is  his  post-offlce  ad- 
dress. •  •  *  The  last  letter  I  wrote  to  Mr.  Clock,  and  the  one  to  which 
I  received  no  reply,  stated,  as  near  as  I  can  tell,  that  Van  Epps  would  take 
the  lot  at  that  price,  and  would  have  his  money  for  him  when  he  came  up  the 
1st  of  June."  The  testimony  of  the  plaintiff  and  of  her  husband  in  respect 
to  the  details  of  the  conversation  held  with  Smith  in  the  negotiation  for  the 
land  is  more  full  and  complete,  and  the  circumstance  of  the  letter  which 
he  (Smith)  had  received  from  Clock  was  brought  out  more  distinctly,  and  the 
circumstances  attending  the  conversation  more  fully  discussed,  and  tlie  treaty 
held  with  Smith  as  the  supposed  agent  with  apparent  authority  to  act  for 
Qock  in  the  sale  of  the  wood  lot  was  given.  Their  testimony  also  indicates 
that  they  were  to  be  permitted  to  take  immediate  possession  of  the  premises, 
and  that  they  did  so,  and  commenced  labor  thereon,  and  continued  to  exercise 
acts  of  ownersliip  and  acts  indicative  of  possession,  and  to  make  alterations 
in  the  fences  and  the  surface  of  the  land  in  cutting  away  the  brush  and  un- 
derbrush; continued  such  acts  of  ownership  from  the  day  following  the  pur- 
chase up  to  the  14th  of  May,  which  was  the  occasion  of  their  receiving  their 
first  intimation  that  their  contract  made  with  Smith  was  not  to  be  carried 
out,  was  doubted  or  disputed,  and  that  Weils  had  interfered  and  procured  a 
deed  from  Clock  of  the  premises.    We  think  the  evidence*  was  sufficient  to 
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sustain  the  flndings  of  the  trial  Judge  to  the  effect  (1)  that  Smith  appeared  to 
have  authority  to  malce  a  sale  of  the  premises  to  the  plaintiff  on  the  occasion 
when  the  negotiation  was  had;  (2)  tliat  thp  plaintiff  acted  upon  the  apparent 
authority  of  Smith,  and  was  warranted  in  doing  so;  (3)  that  she  took  posses- 
sion in  virtue  of  the  negotiation  and  arrangement  made  with  Smith  in  re- 
spect to  the  premises;  (4)  that  the  several  acts  of  ownership,  and  the  pos- 
session, were  in  virtue  of  and  under  the  agreement  made  with  him,  and  they 
were  "sufficient  performance  to  bring  it  within  the  well-settled  rule  that  par- 
tial performance  takes  s  parol  agreement  out  of  the  statute  of  frauds." 
Beardsley  v.  Dunttey,  69  N.^Y.  584.  While  the  improvements  were  slight, 
while  the  expenditures  of  the  plaintiff  and  her  agent  upon  the  land  were  not 
great,  while  the  money  value  of  the  improvements  made  by  her  was  moderate 
in  amount,  it  must  be  borne  in  mind  that  the  purchase  price  or  value  of  the 
land  was  moderate.  The  purchase  price  was  $250.  There  is  some  evidence, 
and  there  is  a  finding,  that  the  value  of  the  land  was  9400.  Apparently  the 
expenditures  in  repairing  the  fences  and  cutting  up  the  brush  and  under- 
brush and  improving  the  lands,  expenditures  and  improvements  prior  to  the 
14th  of  May,  1887,  may  not  have  exceeded  10  per  cent,  of  the  purchase  price 
of  the  land,  yet,  under  all  the  circumstances  disclosed  by  the  evidence  given 
at  the  trial,  we  are  constrained  to  say  that  the  conclusion  of  the  trial  judge 
must  be  allowed  to  stand. 

We  are  not  able  to  say,  after  giving  such  influence  to  his  findings  as  they 
might  legitimately  receive  in  a  case  of  this  character,  that  his  conclusion  upon 
the  facts  is  against  the  weight  of  the  evidence  found  in  the  appeal-book.  We 
therefore  accept  liis  findings  of  fact  in  respect  to  the  circumstances  of  the 
negotiation  and  the  contract  made  with  Smith  as  the  avowed  agent  of  Clock, 
and  having  the  apparent  authority  from  Clock  to  consummate  a  sale  of  the 
property  to  the  plaintiff.  Significance  must  be  given  to  the  circumstance  that 
appears  beyond  cavil  that  about  the  1st  of  May,  1887,  Smith  wrote  a  letter  to 
the  defendant  Clock,  which  apprised  him  of  the  negotiation  and  sale  of  the 
premises.  In  that  letter  Smith  said:  "I  went  over  and  see  the  man  about 
this  wood  lot.  He  said  he  would  get  the  money  for  you.  He  said  he 
would  give  your  price,  *250,  for  it.  •  *  •  Mr.  Van  Epps  will  take  the 
lot  Vhen  you  come  up."  The  defendant,  after  receiving  that  letter,  made  no 
reply.  He  in  no  manner  refused  to  be  bound  by  the  arrangement  which  wa» 
thus  communicated  to  him.  Apparently  he  acquiesced  in  the  sale  of  the  prop- 
erty, of  which  he  was  thus  apprised.  It  seems  from  the  testimony  that  when 
the  agent  of  the  defendant  Wells  applied  to  Clock  for  the  purchase  of  the  land 
he  seemed  to  understand  that  an  arrangement  had  been  made  by  which  the  plain- 
tiff was  to  have  the  same,  or  that  she  had  become  tlie  purchaser  thereof.  In 
one  of  the  interviews  held  with  him  the  defendant  said,  viz.:  "He  refused 
three  different  times  to  Mr.  Marsh;  that  we  were  going  to  have  the  place;  that 
is  what  Mr.  Clock  told  me  himself;  that  Van  Epps'  folks  were  going  to  have 
the  place. "  Considering  this  evidence  with  the  other  we  have  referred  to,  we 
are  of  the  opinion  that  the  defendant  Clock  became  bound  by  the  arrangement 
which  was  made  between  the  plaintiff  and  Smith  in  respect  to  the  lands.  Lau>- 
rence  v.  Taylor,  5  Hill,  107. 

We  have  no  doubt  the  learned  counsel  for  the  appellant  Clock  is  correct  when 
he  states,  viz.,  "that  the  plaintiff  and  the  defendant  Wells  had  been  for  some 
time  vieing  with  each  other  in  their  attempts  to  buy  these  eight  acres,  and 
considerable  feeling  had  arisen  between  them  on  the  subject;"  and  we  are  also 
of  the  opinion  that  the  facts  and  circumstances  disclosed  by  the  evidence  in 
respect  to  the  occupation  of  the  premises  under  the  arrangement  made  with 
Smith  for  tlie  purchase  of  the  same  by  plaintiff  were  sufficient  to  put  the  de- 
fendant Wells  upon  inquiry  in  respect  to  the  rights  of  the  plaintiff  in  virtue 
of  the  arrangement  made  with  Smith.  If  inquiry  had  been  prosecuted  with 
diligence  it  must  be  presumed  Wells  would  have  ascertained  the  precise  state 
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of  the  arrangement  between  Smith  as  the  agent  for  Clock  with  the  plaintiff. 
Wells  must  he  dealt  with  in  the  same  manner  as  though  he  bad  prosecuted 
the  mutter  with  diligence,  and  ascertained  the  actual  situation.  According 
to  Williamson  v.  Brown,  15  N.  Y.  354,  it  may  be  said,  the  negligence  of  Wells 
in  not  prosecuting  the  Inquiry  is  "fatal  to  his  claims  to  be  considered  a  bona 
fide  purchaser."  As  we  said  in  Bnimfleld  v.  Boutall,  24  Hun,  456,  the  rule 
requires  "clear  and  strong  circumstances"  upon  wliich  the  notice  is  found. 
We  think  the  evidence  in  this  case  sufficiently  comes  within  the  rule  which 
we  laid  down  in  that  case,  and  we  may  add  from  the  hinguage  used  in  the  case 
from  which  we  have  just  quoted,  viz.:  "We  think  it  was  just  such  a  notice 
as  would  have  awakened  the  diligence  of  a  prudent  man."  We  think  there 
was  such  notice  as,  under  the  authorities,  warranted  the  court  in  saying  that 
the  defendant  Wells  had  actual  notice  of  the  relations  which  the  plaintiff  sus- 
tained to  the  property  at  the  time  he  negotiated  with  Clock,  and  parted  with 
his  money,  and  took  a  deed  of  the  premises.  Bllia  v.  Horrman,  90  N.  Y.  473. 
The  plainliff  was  in  possession,  exercising  acts  of  ownership,  within  the  sight 
of  and  within  the  knowledge  of  the  defendant  Wells  before  he  (Wells)  sought 
to  conclude  an  arrangement  with  the  defendant  Clock.  If  he  did  not  make 
adequate  inquiry  it  was  his  own  fault.  It  was  said  by  Judge  Stobt  in  Flagg 
T.  Mann,  2  Sumn.  554:  "If  he  does  not  inquire  he  is  bound  in  the  same  man* 
ner  as  if  he  bad  inquired,  and  had  positive  notice  of  the  title  of  the  party  in 
possession."  In  TaMte  v.  .TacAson,  6  Wend.  213,  the  chancellor  said :  "What- 
ever is  sufficient  to  make  it  his  duty  to  inquire  as  to  the  rights  of  others  is 
considered  Ifgal  notice  to  him  of  those  rights."  These  cases  were  cited  and 
followed  in  the  opinion  of  the  court  in  Ellis  v.  Horrman,  supra.    See  page  474. 

Plaintiff  resisted  the  efforts  of  Wells  to  obtain  possession  of  the  premises  for 
some  time.  He  persisted,  however,  in  a  resolute  way,  by  forcible  means.  He 
expelled  her  from  the  possession,  and  obtained  possession  himself,  after  he 
acquired  the  deed  from  Clock.  Such  possession,  under  such  circumstances, 
however,  gives  him  no  added  rights.  He  stands  in  the  same  relation  to  the 
property  in  equity  that  he  would  have  occupied  had  she  continued  to  assert 
her  possession  down  to  the  day  the  action  whs  commenced,  or  down  to  the  day 
of  the  trial  thereof.  We  find  nothing  in  Height  v.  Child,  34  Barb.  186,  or 
Morrill  T.  Cooper,  65  Barb.  519,  which  warrants  us  in  saying  that  plaintiff's 
rights  are  any  the  less  by  reason  of  the  compulsory  surrender  of  possession 
after  the  purchase  or  deed  taken  by  the  defendant  Wells.  We  recognize  the 
rule  pressed  upon  our-attention  by  the  learned  counsel  for  the  appellant  Clock, 
that,  "where  a  vendee  of  real  estate  under  a  parol  contract  relies  upon  his  en- 
try into  possession  to  take  it  out  of  the  statute  of  frauds,  bisientry  must  be 
connected  with  and  referable  to  the  contract,  and  it  must  clearly  appear  that 
be  took  possession  by  the  known  permission  of  the  vendor.  If  possession  be 
taken  without  such  permission,  express  or  implied,  it  is  no  foundation  for  re- 
lief in  equity  according  to  any  of  the  authorities."  And,  as  was  held  in  Mor- 
rill y.  Cooper,  the  possession  must  refer  to  agreement  of  which  performance 
is  sought.  But,  as  we  have  already  said,  the  trial  judge  has  found  upon  ade- 
quate evidence  that  the  possession  of  the  plaintiff  was  in  virtue  of  the  con- 
tract; and  her  acts  of  ownership,  her  improvements  to  the  land,  to  the  fences, 
were  made  in  virtue  of  the  permission  to  take  possession,  given  to  her  by 
Smith  at  the  time  he  consummated  the  arrangement  that  she  might  have  the 
land  upon  paying  6250  therefor  to  Clock,  when  he  came  up  in  June,  and  that 
she  might  have  immediate  possession  thereof. 

We  are  of  the  opinion  that  the  court  committed  no  error  in  allowing  the 
witness  Smith  to  state  what  arrangement  was  made  with  the  plaintiff;  nor  in 
stating  the  price  for  which  she  might  have  the  land;  nor  in  making  the  ruling 
allowing  the  circumstances  of  that  arrangement  to  be  given  in  detail  by  the 
plaintiff ;  nor  allowing  the  witness  to  state  what  was  done  upon  the  property 
after  possession  was  taken  in  pursuance  of  the  contract;  nor  in  giving  "gen- 
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eral  dOBcriptlon"  of  the  land.  Nor  do  we  think  it  was  error  to  receive  the 
evidence  iu  respect  to  the  struggle  between  plaintiff  and  Wells  over  the  pos- 
session of  the  property  after  she  received  notice  from  Wells  that  he  claimed  to 
have  purchased  the  same.  Nor  do  we  think  the  ddfeudaiits  were  prejudiced 
by  admission  of  testimony  tending  to  show  that  the  value  of  the  land  was  $400. 
We  have  found  nothing  in  the  course  of  the  trial  which  warrants  us  in  dis- 
turbing the  disposition  made  of  the  case  upon  the  merits.  Judgment  a^med, 
with  costs.    All  concur. 


Gletelani}  v.  New  Jbrsbt  Steam-Boat  Co. 
(Supreme  Court,  General  Term,  Fourlh  Department.    July  20, 1889.) 

1.  TbIAL— QUKBTIONS  FOE  JUBT. 

On  issues  of  f aot,  where  the  testimony  is  conflioting,  it  U  not  error  for  the  court 
to  refuse  to  take  the  case  from  the  jury  beoanae  witnesses  on  one  side  largely  out- 
number those  giving  contradiotoiy  testimony  on  the  other;  nor  is  it  error  to  refuse 
to  instruct  the  jury  tbst  credit  should  not  be  given  to  plaintiff's  testimony  because 
it  in  some  respects  contradicts  testimony  given  by  him  at  a  former  trial, — these  be- 
ing circumstances  affecting  the  weight  of  evidence  and  credibility  of  witnesses, 
and  proper  matters  for  the  consideration  of  the  jury. 

S.  NXOLIOENOE — CONTBIBUTOBT — DAHiLOES. 

The  questions  of  the  negligence  of  defendant  and  of  the  contributory  negligenoe 
of  plaintiff  being  in  issue,  and  the  subject  of  contradictory  testimony,  were  also 
properly  submitted  to  the  jury,  as  was  the  question  of  the  character  and  extent  of 
plaintiff's  injuries,  and  the  amount  of  damages  therefor. 
8.  Damaobs — ^Plbadino — ^EvmBNOB. 

The  testimony  of  plaintiff  as  to  the  difference  between  the  wages  earned  by  him 
before  and  after  the  injury  was  admissible,  under  the  averments  of  the  oomplaint^ 
that  "in  consequence  of  the  injury  be  had  been  unable  to  labor,  and  subject  to  great 
expense,  and  otherwise  injured,  to  bis  damage  in  the  sum  of  t6,U0O. " 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  Cliarles  Cleveland  to  recover  for  the  alleged  negligence  of  defend- 
ant, the  New  Jersey  Steam-Boat  Company,  a  common  carrier  of  passengers, 
which  occurred  on  the  8th  of  Septeml>er,  1873,  causing  injuries  to  the  plain- 
tiff after  he  had  become  a  passenger  on  one  of  the  Ix^ts  of  defendant  at  the 
harbor  in  New  York  city,  just  as  the  boat  was  about  to  leave  for  the  city  of 
Albany.  Verdict  for  plaintiff  for  $3,000.  The  case  has  been  much  litigated, 
and  the  same  is  reported  in  5  Hun,  523.  68  N.  Y.  306,  89  N.  Y.  627,  and  7 
N.  Y.  St.  Bep.  529.  This  appeal  is  from  the  judgment  entered  on  the  ver- 
dict and  from  the  order  denying  a  motion  for  a  new  trial  on  the  minutes. 

Argued  before  Hardik,  P.  J.,  and  Mabtin  and  Merwin,  JJ. 

S.  K.  &  W.  P.  Prentice,  for  appellant.    Edwin  H.  Risley,  for  respondent. 

Hakdin.  p.  J.  When  the  last  appeal  was  before  us,  (7  N.  Y.  St.  Rep.  698.) 
in  the  course  of  our  opinion  we  said:  "We  are  therefore  of  the  opinion  that 
it  was  a  question  of  fact  for  the  jury  to  determine  whether  the  gangway  gate 
had  actually  been  placed  within  its  sockets  before  the  person  referred  to  es- 
caped from  the  boat,  and  before  the  rush  of  the  passengers  to  the  side  in  re- 
sponse to  the  exclamation,  ■  Man  overboardi '  and  the  dlthculty  which  a  person 
would  encounter  in  lifting  the  gate  out  of  its  place.  *  *  *  Xhe  fact  that 
it  was  taken  oat  of  the  water  unbroken  bore  quite  significantly  upon  the  ques- 
tion of  whether  the  position  of  the  plaintift  taken  upon  the  trial — that  the 
gate  had  not  been  placed  in  its  proper  position — was  true  and  reliable.  To 
solve  that  question  the  principal  question  of  fact,  we  think,  was  the  province 
of  the  Juiy.  If  the  defendant's  boat  started  without  the  gangway  gate  being 
set,  the  defendant  omitted  to  provide  in  time  against  one  of  the  dangers  to  be 
guarded  against  by  the  use  of  such  a  gate."  Upon  the  trial  now  under  re- 
view there  was  a  conflict  in  the  evidence  upon  the  question  stated  in  the  fore- 
going extract  from  our  former  opinion.  The  trial  judge  carefully  and  cau- 
tiously submitted  the  question  of  fact  to  the  jury.    The  counsel  for  the  de- 
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fendant  seems  to  be  of  the  opinion  that  because  there  were  some  contradictions 
in  the  testimony  of  the  plaintiff  as  a  witness,  found  in  comparing  his  testi- 
mony on  the  present  trial  with  that  given  on  the  formpr  trial,  the  court 
ought  to  have  ruled  as  a  matter  of  law  that  the  jury  might  not  give  credit  to 
the  plaintifF  as  a  witness.  We  think  his  position  Is  unsound.  We  think  the 
trial  judge  properly  confined  the  question  to  the  jury,  with  proper  instruc- 
tions, allowing  them  to  determine,  from  all  the  circumstances  before  them, 
upon  the  evidence  tending  to  corroborate  the  plaintlfT,  whether  or  no  the  po- 
sition taken  by  him  on  this  trial  was  in  accordance  with  the  truth. 

Several  witnesses  were  called  in  behalf  of  the  defendant  to  prove  that  the 
gate  was  in  position.  According  to  well- recognized  precedents  the  circum- 
stances that  the  defendant's  witnesses  on  that  subject  outnumbered  the  wit- 
nesses of  the  plaintiff  npon  the  same  subject  does  not  furnish  an  occasion  to 
disturb  the  verdict.  In  Wright  v.  Saunders,  65  Barb.  214,  it  was  said,  viz.: 
"Four  witnesses  against  one  is  a  very  great  preponderance.  Yet  it  was 
the  right  of  the  referee  to  believe  the  one  and  disbelieve  the  four.  He 
saw  and  heard  them,  and  he  is  much  better  able  to  determine  tlie  amount  of 
credit  to  which  they  were  respectively  entitled  than  we  can  be."  That  case 
was  affirmed  by  the  court  of  appeals,  and  is  reported  in  *A2  N.  Y.  823,  and  36 
How.  Fr.  136.  Besides,  several  of  the  witnesses  who  were  called  for  the  de- 
fendant were  in  its  employ,  and  more  or  less  interested  in  the  question  in- 
Tolved.  What  credence  should  be  given  to  them  was  for  the  Jury  to  deter- 
mine. In  Eltoood  V.  Telegraph  Co.,  45  N.  Y.  554,  in  referring  to  witnesses 
somewhat  similarly  situated,  Hafaux),  J.,  said:  "The  witnesses,  though  un- 
impeacbed,  may  have  such  an  interest  in  the  question  at  issue  as  to  affect 
their  credibility.  «  «  «  Each  of  them,  if  guilty  of  the  negligent  act, 
would  have  the  strongest  motive  to  deny  it,  as  the  admission  would  subject 
him  or  her  to  severe  responsibility  for  the  consequences.  This  is  a  control- 
ling consideration  in  determining  whether  the  statements  of  these  witnesses 
should  t>e  taken  as  conclusive.  Without  imputing  a  want  of  truthfulness  to 
these  witnesses,  we  think  that  their  relation  to  the  subject-matter  in  contro- 
versy was  of  itself  sufficient  to  take  from  the  court  the  right  to  dispose  of  the 
case  upon  tbeir  evidence,  and  to  require  that  the  jury  should  pass  upon  the 
weight  to  be  given  to  their  statements."  See,  also,  Cushman  v.  Insuranoe 
Co.,  70  N.  Y.  77;  Qildersleme  v.  Landon,  73  N.  Y.  609;  Koehler  v.  Adler, 
78  N.  Y.  287;  Longyear  v.  Insuranoe  Co.,  20  Wkly.  Dig.  165;  Carbon  Works 
T.  Schad,  38  Hnn,  71. 

We  think  the  trial  judge  was  justified  in  submitting  the  questions  of  fact 
to  the  jury,  viz.:  (1)  Whether  the  defendant  was  guilty  of  negligence  caus- 
ing the  injuries  complained  of;  and  (2)  whether  the  plaintiff  was  free  from 
contributory  negligence  on  the  occasion  of  receiving  the  injuries.  (3)  The 
question  of  damages  was  fairly  submitted  to  the  jury.  .The  plaintiff  testified 
quite  freely  as  to  the  circumstances  attending  his  injuries,  and  the  extent  of 
Buffering  caused  thereby.  Several  physicians  were  called  in  respect  to  his 
physical  condition,  and  their  testimony  raised  the  question  as  to  the  extent 
and  nature  and  permanency  of  the  injuries  he  had  received.  Dr.  Hunt  pre- 
scribed for  him  shortly  after  the  injuries  were  received,  and  be  states  that  he 
found  "that  the  disease  was  of  a  nervous  character,  and  he  was  troubled  with 
rheumatism  at  that  time.  He  had  a  rheumatic  affection  of  the  intercostal 
muscles,  and  also  in  the  limbs  and  in  the  ankle  joints.  I  prescribed  for  him 
about  two  months.  «  *  *  i  attributed  his  condition,  which  I  have  de- 
Bcribed,  to  a  cold  caught  in  some  way  or  another.  I  questioned  him  as  to  the 
manner  in  which  he  was  liable  to  take  cold,  and  he  told  me  of  the  accident 
that  occurred,  and  I  told  him  that  I  did  not  know  of  any  other  way  it  would 
take  place  except  it  was  from  that.  I  attributed  it  to  that.  It  is  a  pretty 
hard  matter  to  state  what  are  his  chances  of  recovery  from  this  trouble  that 
be  has  been  afOicted  with.    I  don't  think  he  will  entirely  recover  from  it. 
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Possibly  he  might  The  pricking  sensation  in  the  leg  and  arm,  and  the  pain 
about  the  region  of  the  heart,  indicate  the  want  of  a  good,  free  circulation. 
It  might  indicate  a  disease  of  the  nerves  of  a  nervous  character."  Dr.  Hop- 
kins, in  describing  the  difficulty  says,  viz.:  "It  was  an  irritation  of  the  nerv- 
ous centers,  as  I  diagnosed  his  case,  from  this  sciatica,  extending  down  through 
the  nerves  of  the  lower  limbs,  the  full  extent.  At  times  he  must  have  suf- 
fered, I  should  think,  severely.  *  «  •  i  cannot  say  he  is  any  better  from 
the  time  I  first  saw  him.  He  could  not  get  any  benefit  from  the  treatment." 
His  wife  was  called  as  a  witness,  and  she  testified  to  his  having  fainting  spells, 
and  being  nervous,  and  adds,  viz.:  "He  would  jump  out  of  bed,  and  cry  out, 
■I  am  drowning.'  He  would  walk  the  floor  at  night  complaining  of  pain. 
Prior  to  the  injury  be  was  healthy."  Considerable  other  evidence  was  given 
in  respect  to  the  injuries  and  the  effects  thereof  upon  the  physical  constitu- 
tion of  the  plaintiff.  What  was  a  suitable  sum  to  compensate  the  plaintiff 
for  sncb  injuries  was  cautiously  submitted  to  the  jury,  and  was  a  question  of 
fact,  and  we  see  nothing  in  the  evidence  which  warrants  us  in  disturbing  the 
verdict  on  the  question  of  damages.  Biekinbottom  v.  Railroad  Co.,  15  N. 
Y.  St.  R^p.  18,  and  cases  cited;  Leeds  v.  Gas-Light  Co.,  90  N.  Y.  26;  Stool 
T.  Railroad  Co.,  107  N.  Y.  625,  13  N.  E.  Rep.  624. 

In  the  course  of  the  plaintiff's  examination  be  testified  what  wages  be.  was 
able  to  earn  before  be  received  the  injuries,  and  he  added,  viz. :  "My  physical 
condition  has  not  Jbeen  such  since  this  accident  that  I  could  resume  my  chosen 
occupation.  I  have  not  worked  at  it  since  I  left  it."  The  defendant  took  an 
exception  to  the  admission  of  the  testimony  which  we  have  just  quoted.  We 
think  the  same  was  permissible. 

Our  attention  is  called  to  Butler  v.  Kent,  19  Johns.  223.  That  was  an  ac- 
tion against  an  officer  for  misbehavior  in  his  office,  and  it  was  held  in  that 
case  that  recovery  could  only  be  bad  for  special  damages,  and  they  must  be 
"particularly  stated  in  the  declaration."  We  see  nothing  in  that  case  which 
warrants  the  contention  of  the  defendant  that  the  admission  of  the  evidence 
which  we  have  referred  to  was  improper. 

In  the  complaint  the  plaintiff  avers  that  since  the  injuries  received  he  "has 
been,  and  for  a  long  time  to  come  will  be,  unable  to  labor,  and  has  been  sub- 
jected to  great  expense  in  consequence  of  the  premises,  and  otherwise  injured 
to  his  damage  in  the  sum  of  five  thousand  dollars."  We  think  under  that 
averment  the  amount  of  wages  he  was  earning  at  the  time  of  his  injuries,  and 
the  fact  that  he  had  not  been  able  to  labor  thereafter,  were  properly  received, 
and  that  there  is  no  force  in  the  exceptions  taken  to  that  evidence. 

These  views,  as  well  as  those  expressed  by  us  when  the  case  was  last  be- 
fore us,  in  the  opinion  reported  in  7  N.  Y.  8t.  Bep.  598,  lead  us  to  sustain  the 
order  and  verdict.    Judgment  and  order  alfirmed,  with  costs. 

Mabxin  and  Mebwui,  JJ.,  concur. 


Gbeene  v.  Greene  et  al. 
{Supreme  Court,  Sveotal  Term,  Erie  Cou/aty.    February  8, 18SS.) 

WlliUI — CONSTRUCTIOll. 

A  testator,  after  making  various  bequests,  appointed  three  of  his  sons  ezecatora 
of  his  will  and  trustees  of  bis  estate,  and  declared  that  "I  direct  that  my  said  troa- 
tees  shall  take  and  hold  my  said  property  and  estate,  and  the  whole  thereof,  except 
said  Ohio  tracts,  for  a  period  of  six  years  from  and  after  my  decease ; "  and  "  at  toe 
expiration  of  the  said  six  years  the  rest  and  residue  of  my  estate,  real  and  personal, 
*  *  *  shall  belong  to  my  said  sons,  *  •  •  share  and  share  alike. "  There  was 
also  a  clause  forbidding  partition  of  the  estate  "so  devised  and  bequeathed  to  my 
three  sons  In  tmst,  as  aloresaid,  until  the  expiration  of  six  years ; "  and  "  that,  in  case 
either  of  said  three  sons"  shall  attempt  to  partition  or  divide  the  land,  he  shall  for- 
feit all  claim  to  the  estate.  In  authorizing  the  sale  of  other  land  besides  that  in 
controversy  the  authority  was  given  to  "my  trosteea, "  bat  in  the  last  clause  of  the 
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Will  authority  to  mortgage  the  land  in  controversy  waa  given  to  "my  three  sons, " 
who  are  not  referred  to  as  trustees.  The  contingenoy  of  the  death  of  either  of  the 
three  sons,  before  the  expiration  of  six  years,  was  not  provided  for.  Held,  that  it 
was  not  the  intention  of  testator  to  attempt  to  suspend  the  power  of  alienation,  in 
violation  of  the  law  against  perpetolties,  but  that  it  was  his  intention  that  the  title 
to  the  lands  should  immediately  vest  in  the  three  sons  named,  subject  to  the  pay- 
ment of  speoiflc  legaoias. 

S.  SAlfB. 

A  will  abould  be  construed  aa  a  whole,  imd  so  as  to  prevent  intestacy;  and  all  of 
its  provisions  should  be  upheld,  unless  by  so  doing  violence  is  done  to  the  reason- 
able Intention  of  the  testator ;  and  where  that  intention  is  clear,  though  some  of  the 
expressions  are  inaccurate  and  apparently  inconsistent,  it  is  the  duty  of  the  court 
to  subordinate  the  language  to  the  plain  purpose  of  the  testator. 
&  Pastition— Bt  Whom  Haintainablb. 

Code  Civil  Proc.  N.  Y.  {  1687,  provides  that  one  claiming  as  a  joint  tenant  or  ten- 
ant in  common,  by  being  heir  of  one  who  died,  holding  and  in  possession  of  land, 
may  sue  for  partition  thereof,  though  not  in  possession,  and  notwithstanding  an 
apparent  devise  to  another.  Held,  that  as  plaintiff  claims  as  heir  of  his  mother, 
and  not  of  his  father,  who  died  in  possession  of  the  land  in  controversy,  he  is  not 
relieved  from  the  common-law  rule  that,  to  maintain  partition,  plaintiff  must  be  in 
actual  or  constructive  possession  of  the  land. 

On  action  for  partition. 

Action  by  William  B.  Greene  against  John  B.  Oreene  and  others,  heirs  of 
William  H.  Greene,  deceased,  for  partition  of  two  pieces  of  land,  plaintiff 
claiming  the  undivided  one-flftb  of  one  piece  as  heir  of  decedent,  his  father, 
and  one-fifth  of  the  other  piece  by  virtue  of  an  antenuptial  agreement  exe- 
cuted by  his  father  to  trustees,  for  the  use  of  plaintiff's  mother  during  her 
life,  and  the  remainder  in  fee  to  the  heirs  of  her  body.  The  will  of  Williiim 
H.  Greene  was  executed  in  1881.  He  had  been  twice  married.  By  his  first 
wife  he  left  five  children,  William  B.,  John  B.,  Keturah  B.,  Harry  B.,  and 
Samuel  B.  There  were  no  children  of  the  second  marriage,  and  his  second 
wife  survived  him.  His  will  contained  16  clauses,  some  of  which  appeared 
to  be  contradictory,  or  of  doubtful  meaning. 

T.  M.  Tyng,  George  Wing,  and  Daniel  &.  Rollins,  tor  plaintiff.  James  O. 
Beecher  and  Sherman  8.  Rogers,  for  defendants. 

Lewis,  J.  The  importance  of  this  case  demands  that  I  should  state  the 
reasons  for  my  conclusions.  My  time  has  been  so  occupied  with  other  engage- 
ments since  the  submission  of  the  case  to  me  that  1  shall  be  compelled  to  state 
them  briefly.  In  reaching  the  conclusion  that  the  will  of  Mr.  Greene  is  valid, 
I  have  been  obliged  to  make  very  free  use  of  the  doctrine  laid  down  in  the 
opinion  of  Judge  Finoh  in  PhUltps  t.  Davies,  92  N.  Y.  204,  to-wit:  If  the 
plain  and  definite  purposes  of  a  will  are  endangered  by  inapt  or  inaccurate 
modes  of  expression,  and  we  are  sure  that  we  know  what  the  testator  means, 
we  have  the  right,  and  it  is  oar  duty,  to  subordinate  the  language  to  the  in- 
tention. We  may  reject  words  and  limitations,  supply  them,  or  transpose 
them,  to  get  at  the  correct  meaning.  This  will  should  be  construed  so  as  to 
uphold  all  of  its  provisions,  unless  in  doing  so  violence  is  done  to  the  natural 
and  proper  meaning  of  its  provisions.  It  is  clear  that  it  was  the  testator's 
wish  that  the  land  in  controversy  should  ultimately  goto  his  three  sons,  John 
B.,  Harry  B.,  and  Samuel  B.  This  is  not  controverted  by  the  plaintiff.  Hia 
contention  is  that  the  lands  devised  to  the  three  sons  was  a  future  estate,  lim- 
ited to  come  into  their  possession  at  the  expiration  of  six  years  from  and  after 
the  death  of  the  testator,  and  that  during  this  period  of  six  years  the  title  was 
in  them  as  trustees.  If  this  is  a  correct  construction  of  the  will,  then  it  is 
unquestionably  void,  so  far  as  the  land  in  controversy  is  concerned,  as  viola- 
tive of  the  laws  against  perpetuities.  The  testator  was  a  lawyer  of  long  and 
large  experience,  and  it  would  be  quite  remarkable  if  he  was  not  familiar 
with  the  statute  relating  to  the  suspension  of  the  power  of  alienation.  I 
think  I  must  assume  that  a  lawyer  of  40  years'  standing  could  not  have 
been  ignorant  of  this  taw,  although  it  is  quite  surprising,  if  be  had  the  stat- 


Digitized  by 


Google 


82  HBW   YORK   BDPPLEUSNT,  VOl.  7.  [Sup.  Ct. 

ute  in  mind  when  he  was  preparing  his  will,  that  he  should  have  couched  it 
in  the  language  be  did.  It  would  seem,  in  reading  that  portion  of  the  will 
which  declares  "it  to  be  my  will,  and  I  direct,  that  my  trustees  shall  take  and 
hold  my  said  property  and  estHte,  and  the  whole  thereof,  except  said  Ohio 
tracts,  for  the  period  of  six  years  from  and  after  my  decease, "  and  again,  in 
the  fifteenth  clause,  "at  the  expiration  of  said  period  of  six  years  the  rest  and 
residue  of  my  said  estate,  real  and  personal,  remaining  after  the  payment  of 
said  legacies  and  debts,  shall  belong  to  my  said  three  sons,  John  B.  Greene, 
Harry  B.  Greene,  and  Samuel  B.  Greene,  share  and- share  alike,  their  heirs 
and  assigns,  forever. "  that  it  was  bis  intention  to  vest  the  title  during  that 
period  in  liis  trustees,  and  suspend  the  power  of  alienation  for  tliat  time.  But, 
when  read  in  connection  witli  the  balance  of  the  will,  I  think  that  such  was 
not  his  intention,  but  that  he  intended  that  the  three  sons  named  should  en- 
joy the  rents,  issues,  and  profits  of  the  property  during  the  six  years,  subject 
to  the  payment  of  the  speciflc  bequests.  He  bad  provided  for  the  payment  of 
legacies  amounting  to  some  $115,000.  His  personal  estate,  he  believed,  was 
sufficient,  with  prudent  management,  to  pay  the  legacies,  without  resorting 
to  the  real  estate.  But,  for  fear  that  it  might  not  be  sufficient,  he  required 
that,  if  necessary,  the  rents  and  proflts  of  the  land  should  be  applied  to  the 
payment  of  the  speciflc  legacies.  He  provided  in  his  will  for  the  care  and 
support  of  his  widow  and  daughter,  by  specific  bequests.  His  three  sons 
were  then  young.  Two  of  them  were  living  with  him;  and,  while  they  were 
lawyers,  they  were  dependent  for  their  support,  partially,  at  least,  upon  the 
estate  of  their  fatlier.  And,  unless  he  intended  that  the  rents  and  proSts  of 
the  real  estate  devised  to  them  should,  after  the  payment  of  the  specific  legir 
cies,  be  used  for  their  support,  he  made  in  his  will  no  provision  for  them  for 
the  six  yeArs  after  his  decease,  and  at  the  time  in  their  life  when  he  must  have 
known  they  would  need  the  use  of  his  property  for  their  support.  He  pro- 
vided in  the  fourteenth  clause  that,  "aftisr  the  payment  of  said  legacies,  the 
said  property  and  estate  shall  be  managed  for  the  joint  beneflt  of  my  said 
three  sons,  John,  Hariy,and  Samuel,  who  shall  annually  render  to  each  other 
a  just  and  full  statement  of  the  rents,  issues,  and  profits,  and  all  transactions 
relating  to  said  property  and  estate;"  indicating,  it  would  seem,  that  he  ex- 
pected that  after  the  payment  of  the  legacies  they  were  entitled  to  the  rents 
and  issues  of  the  property  for  their  support. 

Tlie  real  estate  consisted  of  a  valuable  lot  upon  Main  and  Washington 
streets,  covered  by  valuable  buildings,  producing  large  revenue  in  the  way  of 
rents.  It  was  evidently  a  desire  of  the  testator  that  this  property  should  be 
retained  by  the  three  sons,  without  any  division  thereof.  He  gave  them,  as 
trustees,  power  to  sell,  convey,  and  dispose  of  any  of  tlie  real  estate  not  spe- 
cifically devised,  on  condition  that  the  proceeds  of  such  sale  should  be  retained 
by  them,  unless  it  became  necessary  to  use  the  same  for  the  purpose  of  pay- 
ing off  the  legacies.  It  would  not  seem  that  a  lawyer  of  his  experience  would 
have  provid^  so  serious  a  penalty  for  an  attempt  to  partition  the  property  in 
question  during  the  six  years  mentioned  in  his  will,  if  he  understood  the  title 
was  for  that  period  in  trustees.  If,  however,  it  was  his  intention  that  the 
title  should  immediately  vest  in  them,  subject  to  the  payment  of  the  specific 
legacies,  it  was  natural  for  him  to  wish  to  restrain  a  partition  thereof  for  the 
period  named.  Again,  no  provision  is  made  in  the  will  for  the  contingency 
of  the  death  of  the  three  sons,  or  either  of  them,  during  the  six  years.  If  he 
intended  that  the  title  should  not  vest  in  them  until  the  end  of  the  six  years, 
and  he  liad  given  the  situation  any  reflection,  he  would  have  made  provision 
for  the  contingency  of  the  death  of  either  or  all  of  the  sons;  and  it  is  very  im- 
probable that  he  would  puiposely  leave  any  portion  of  his  property  thus  un- 
disposed of.  Mr.  Greene  stsites  in  his  explanatory  and  qualifying  clause  that 
he  did  not  think  it  would  become  necessary  to  mortgage  the  lands  in  question 
in  order  to  carry  out  the  provisions  of  his  will,  but  he  provides  that,  should 


Digitized  by 


Google 


Sap.  Ct.]  OBEENB  V.  OBESME.  88 

it  become  necessary,  his  three  sons  should  have  power  to  mortgage  the  real 
estate.  He  does  not  give  them,  as  trustees,  power  to  mortgage  it,  but  as  sons. 
In  providing  for  the  sale  of  other  real  estate  besides  that  in  controversy,  he 
empowered  them  as  trustees  to  sell.  Had  he  intended  that  this  property  should 
vest  in  them  as  trustees  during  tlie  six  years,  he  would  have  authorized  them 
as  trustees  to  mortgage  it  for  the  purpose  of  obtaining  money  to  pay  the  be- 
quests. By  the  unfortunate  use  of  words  in  this  will,  serious  doubts  arise  as 
to  its  true  construction,  but  I  thinlc,  taking  it  as  a  whole,  such  a  construction 
can  be  given  to  it  as  will  uphold  it,  and  prevent  intestacy  as  to  the  land  in 
question. 

I  am  not  satisfied  from  the  evidence  that  the  plaintiff  was  sufficiently  aware 
of  bis  rights  and  interests  in  the  premises  nnder  the  will,  so  that  tlie  doctrine 
of  election  should  be  applied  to  him.  There  is  no  question  as  to  the  execution 
of  the  antenuptial  agreement.  The  only  question  is  as  to  its  delivery.  I 
think  the  presumption  of  its  delivery,  arising  from  the  record  thereof,  is  not 
disposed  of  by  defendants.  Mr.  Greene  was  residing  upon  the  lot  secondly 
described  in  the  complaint  attev  the  delivery  of  the  antenuptial  agreement 
with  his  wife  and  children,  and  I  do  not  think  his  possession  can  be  held  to 
be  adverse  to  the  plaintiff.  Certainly,  from  the  evidence,  not  for  such  a 
length  of  time  to  bar  the  plaintiff  from  maintaining  an  action.  The  ante- 
nuptial agreement  Was  executed  and  delivered  in  the  year  1845.  The  de- 
ceased married  his  first  wife  soon  thereafter,  and  resided  upon  the  property 
described  in  the  antenuptial  agreement  down  to  the  year  1874.  All  of  his 
children  were  born  there,  and  two  years  after  the  death  of  his  first  wife  he 
married  again,  and  resided  upon  this  propeity  with  his  second  wife  and  his 
infant  children,  the  youngest  of  them  arriving  at  maturity  in  the  year  1876. 
But,  as  to  the  lot  described  in  the  antenuptial  agreement,  the  plaintiff  was 
not.  at  the  time  of  the  commencement  of  this  action,  in  a  situation  to  main- 
tain partition.  He  had  not  resided  upon  the  property  for  many  years.  His 
father  assumed  by  his  will  to  devise  it  to  his  three  younger  sons,  and  they, 
upon  the  death  of  the  father,  entered  into  possession  of  it,  claiming  to  own 
It;  denied  and  repudiated  any  claim  of  the  plaintiff  thereto;  and  there  cannot 
be  any  question  but  at  the  time  of  the  commencement  of  his  action  it  was 
beld  by  tliem  adversely  to  the  plaintiff. 

The  plaintiff  rests  his  right  to  maintain  this  action  npon  section  1587  of 
the  Code  of  Civil  Procedure,  which  reads  as  follows:  "A  person  claiming  to 
be  entitled,  as  a  joint  tenant  or  a  tenant  in  common,  by  reason  of  bis  being 
an  heir  of  a  person  who  died  holding  and  in  possession  of  real  property,  may 
maintain  an  action  for  the  partition  thereof,  whether  he  is  in  or  out  of  pos- 
session, notwithstanding  an  apparent  devise  thereof  to  another  by  the  dece- 
dent, and  possession  under  such  a  devise.  But  in  such  an  action  the  plaintiff 
must  allege  and  establish  that  the  apparent  devise  is  void."  This  section  does 
not  afford  the  plaintiff  relief  from  the  common-law  rule  that,  to  maintain  par- 
tition, the  plaintiff  must  be  actually  or  constructively  in  possession.  His  in- 
terest in  this  lot  came  to  him  upon  the  death  of  his  mother  by  virtue  of  this 
antenuptial  agreement.  He  did  not  inherit  it  from  his  father.  The  Code  so 
far  changes  the  common  law  as  to  permit  partition  in  a  case  where  the  plain- 
tiff claims  to  be  an  heir  of  a  person  who  died  holding  and  in  possession  of 
real  property,  even  if  out  of  possession,  notwithstanding  an  apparent  devise 
by  the  person  whose  heir  plaintiff  claims  to  be,  provided  he  can  establish  the 
devise  to  be  void.  The  decedent  mentioned  in  this  section  is  the  person  who 
died  holding  and  in  possession  of  real  property.  The  mother  of  the  plaintiff, 
and  not  his  father,  was  the  person  who  died  holding  possession  of  the  real 
property.  The  plaintiff  cannot  try  the  question  of  his  title  in  this  form  of 
action,  except  in  a  case  provided  for  by  this  section  of  the  Code.  The  rule  of 
the  common  law  was  first  changed  by  the  act  of  1853,  which  provided  that 
"any  heir  or  heirs  claiming  lands,  tenements,  or  hereditamente  by  descent 
v.7N.Y.B.no.l — 8 
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from  an  ancestor,  who  died  holding  and  being  In  possession  of  the  same, 
(whether  such  heir  or  heirs  be  in  possession  or  not,)  may  prosecute  for  the 
partition  thereof,  notwithstanding  any  apparent  devise  by  such  ancestor,  and 
any  possession  held  under  the  same  devise,  provided  that  such  lieir  or  heirs 
bIihII  allege  and  establish  in  the  same  suit,  *  *  *  that  snch  apparent  de< 
vise  is  void."  The  provision  of  the  Code  which  superseded  this  act  is,  in  ef- 
fect, the  same,  although  its  meaning  is  not  as  clear,  as  the  act  of  1853. 

My  conclusion  is  that  this  provision  of  the  Code  does  not  reach  the  plain- 
tiff's  case.  Not  being  actually  or  constructively  in  possession  of  the  land  at 
the  time  of  the  commencement  of  this  action,  he  cannot  maintain  partition. 
The  plaintiff's  complaint  must  be  dismissed,  but,  in  view  of  the  uncertaintiy 
and  ambiguity  of  the  will,  it  should  be  dismissed,  without  costs. 


E[£NTON  et  a!,  v.  Govsrt  et  at. 
(Supreme  Court,  Oeneral  Term,  Fowrth  Department.    Jnly  20, 1880.) 

1.  Habitime  Lib.s'8 — Construction  of  Vessel— Bcudsbs. 

One  engaged  in  repairing  a  vessel  under  contract  with  the  owner,  by  which  the 
repairer  agrees  to  furnish  all  the  material  and  labor  reouired  for  such  repairs,  ia 
a  builder  of  the  vessel,  within  the  meaning  of  Laws  N.  y.  1862,  o.  483,  {  1,  making 
any  debt  "contracted  by  the  master,  owner,  charterer,  builder, "  etc.,  of  a  vessel, 
"on  accoDDt  of  work  done  or  materials  *  *  *  furnished  *.  *  *  towards  the 
building,  repairing, "  etc.,  of  such  vessel,  a  lien  thereon. 

9.  SaJTB— EVISENOS. 

In  an  action  to  enforce  such  a  lien  for  material  and  labor  furnished  such  builder, 
evidence  by  plaintiffs  that  they  furnished  such  labor  and  materials  at  the  builder's 
request  is  admissible. 
S.  Same. 

After  the  admission  of  such  evidence,  the  reception  of  evidence  that  the  builder 
said  that  plaintifFs'  bill  was  oorreot,  and  that  the  owner  would  pay  it,  is  not  preju- 
dicial to  defendants. 

Appeal  from  judgment  on  report  of  referee. 

Action  on  attachment  bond,  given  to  secure  the  release  of  a  vessel  which 
bad  been  attached  under  a  lien  for  labor  and  materials  furnished  for  repair- 
ing it,  by  Henry  R.  Kenyon  and  George  J.  Kenyon  against  Enoch  Covert  and 
Thomas  G.  Miller.  Covert  was  the  owner  of  a  steam-yacht.  Miller  was  a 
surety  for  Kenyon  on  the  attachment  bond.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.  Laws  N.  Y.  1862,  c.  482,  §  1,  cited  in  opinion,  provides  that 
any  debt  "contracted  by  the  master,  owner,  charterer,  builder,  or  consignee 
of  any  ship  or  vessel,  *  *  *  on  account  of  work  done  or  materials  or  other 
articles  furnished  *  *  *  for  or  towards  the  building,  repairing, "  etc.,  of 
such  ship  or  vessel,  shall  be  a  lien  thereon. 

Argued  before  Hardin,  P.  J.,  and  Mabtim  and  Mbrwin,  JJ.  • 

Almy  di  Bouton,  for  appellants.    J.  A.  Blaton,  for  respondents. 

Hardin,  F.  J.  Walter  Burling  was  a  boat-bnilder  in  June,  1887,  at  the 
time  he  was  doing  the  repairs  on  the  yacht  Cygnus.  Upon  the  evidence  that 
fact  was  so  found  by  the  referee  in  the  following  words:  "Walter  Burling 
was  a  boat-builder,  and  had  a  place  of  business  at  Ithaca,  N.  Y.,  and  that  the 
defendant  Enoch  Covert  was  the  owner  of  the  yacht  Cygnus.  *  ♦  ♦"  It 
was  found  by  the  referee  tliat  the  contract  was  made  and  entered  into  between 
Burling  and  the  defendant  Covert,  the  owner,  "by  the  terms  and  conditions 
of  which  Burting  was  to  furnish  all  the  material  and  labor  required  for  said 
repairs,  for  an  agreed  gross  price  for  the  whole,  to  be  paid  him  by  the  dofend- 
antCovert."  The  evidence  and  the  finding  of  the  referee  bring  Burling  within 
the  term  "builder,"  as  mentioned  in  section  1,  c.  482,  Laws  1862;  and  the 
"materials  furnished"  were  "on  account  of    *    *    *    repairing,"  and  tbey 
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tlierefoie  fall  within  tbe  dassiflcation  found  in  the  first  sobdlTlsion  of  Ibe  sec- 
tion just  referred  to. 

We  think  the  question  insisted  upon  bj  the  appellants,  in  respect  to  whether 
Burling  was  a  builder  or  not,  is  conclusively  resolved  against  the  appellants 
by  the  case  of  King  v.  Cfreenway,  71  N.  Y.  41S.  See,  also.  Smith,  Chat. 
Mortg.  99.  When  the  case  of  Hubbell  t.  Denison,  20  Wend.  181,  was  decided, 
the  statnte  g^ve  a  lien  in  favor  of  a  party  contracting  with  "the  master,  owner, 
agent,  or  consignee  of  any  ship  or  vessel  within  this  state;"  and  it  was  there 
resolved  that  the  builder  is  neither  one  of  tlie  persons  enumerated  in  that  stat- 
ute. When  the  case  of  Fraliok  v.  Belts,  13  Hun,  634,  was  decided,  tlie  case 
of  King  Y.  Gre«nway,  decided  in  1877,  had  not  been  reported,  and  the  learned 
judge  who  delivered  the  opinion  in  Fraliok  v.  Betts  does  not  allude  to,  and 
probably  had  no  knowledge  of,  the  doctrine  laid  down  in  King  v.  Qreenway 
when  he  prepared  bis  opinion  in  the  early  part  of  1878;  and  liis  limitation  of 
the  act  of  1862.  intimated  in  the  opinion,  was  based  solely  upon  authorities  in 
cases  which  arose  before  the  passage  of  the  act  of  1862.  We  are  of  the  opin- 
ion that  it  is  the  duty  of  this  cAurt  to  follow  the  interpretation  of  the  act  of 
18^  and  the  amendments  thereof  by  cliapter  422,  Laws  1863,  as  laid  down 
in  King  v.  Qreenway,  supra. 

When  the  plaintiff  Henry  B.  Kenyon  was  upon  the  stand  as  a  witness  he 
gave  evidence  tending  to  show  that  Burling  requested  the  plaintiffs  to  furnish 
the  lumber  and  materials,  and  he  was  asked  during  his  examination  the  fol- 
lowing question :  "Question.  Did  you  after  this  conversation  furnish  the  lum- 
ber and  do  the  work  on  this  boat  to  the  amount  of  873.06  V"  This  was  ob- 
jected to  as  incompetent  and  immaterial.  The  objection  was  overruled,  and 
the  d^endant  excepted.  The  witness  answered:  "Yes,  sir."  We  think  the 
testimony  was  competent  and  material  to  the  issue,  and  that  the  answer  was 
properly  received.  Thereafter  the  witness  was  asked  a  question,  to  which  lie 
replied:  "We  had  no  further  conversation  excepting  wlien  I  made  out  the 
bill."  Then  he  was  asked  to  state  what  that  conversation  was.  The  same 
objections  were  renewed,  and  there  was  an  exception  taken  by  defendant. 
The  witness  answered:  "When  I  presented  tbeblU  to  him,  [Burling,]  1  aslted 
tiim  if  it  was  correct,  and  he  O.  K.'d  the  bill,  and  signed  his  name  to  it,  and 
gave  it  back  to  me  with  the  remark  that  the  owner  would  be  here  on  Friday, 
■and  would  pay  the  bill."  It  is  to  be  observed  that  the  objection  taken  was  not' 
that  the  declarations  of  Burling  were  incompetent,  but  rather  that  the  evi- 
dence generally  was  incompetent.  However,  in  dealing  with  the  answer  given 
by  the  witness,  it  is  obvious  that  it  was  not  improper  that  evidence  should  be 
received  tending  to  show  that  the  bill  had  been  presented  to  Burling;  and  if 
it  be  conceded  that  the  fact  that  Burling  admitted  the  correctness  of  the  bill 
by  signing  his  name  to  it  was  inadmissible,  still,  as  the  principal  fact  had 
been  shown  previous  to  such  declaration,  to-wit,  that  the  work  and  materials 
bad  been  furnished,  and  the  amount  thereof,  we  are  not  at  liberty  to  say  the 
f  uling  or  the  reception  of  the  evidence  was  prejudicial  to  the  defendants.  In 
the  case  of  Happy  v.  Mother,  48  N.  Y.  820,  the  question  whether  all  the  lum- 
ber was  used  in  the  construction  of  the  vessel,  which  the  party  sougtit  to  re- 
-cover  for,  was  "seriously  controverted  upon  the  trial;"  and  hence  the  decla- 
rations and  admissions  of  Kabler  and  his  agent  were  presented,  and  their  ad- 
mission, under  the  circumstances,  was  held  to  be  error.  We  think  that  case 
does  not  warrant  as  in  disturbing  the  judgment  before  us.  Here  the  witness 
stated,  viz.:  "I  can  state  that  ^  this  lumber  we  f  urnislied  was  in  the  borit 
after  it  was  repaired."  These  views  lead  to  an  affirmance.  Judgment  af- 
Armed,  with  costs.    All  concur. 
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Barry  v.  Covtlle  et  at. 
(Supreme  Cou/rt,  General  Term,  Fourth  Department.    Jnlj  SO,  1889.) 

1.  AbSIONMBNT — CONSTBUOTIOK — Cklttsl  Mortoaoe. 

PlaintiS,  being  indebted  to  defendants,  assi^ed  all  his  Interest  in  certain  patents 
to  them,  by  an  instrument  in  which  defendants  agreed  to  furnish  funds  and  pay  a 
certain  debt.  Defendants  reserved  the  right  to  "terminate"  the  agreement^  and  it 
was  provided  that  they  should  "retain  their  Interest  and  claims  herein  till  they 
shall  be  fully  paid  their  said  indebtedness  up  to  such  time  as  tbey  shall  terminate 
this  agreement,  but  they  shall,  upon  payment  to  them  of  their  said  indebtedness, 
reassign  their  said  interest  in  said  inventions  "  to  plaintiff,  if  eld,  tliat  tbs  assign- 
ment was  intended  as  collateral  security  for  plaintiff's  indebtedness. 

9.  Trial— Futdinos. 

A  finding  that  no  fraud  was  praotioed  by  defendants  towards  plaintiff  In  regard 
to  such  assignment,  is  not  inconsistent  with  a  finding  that  defendants  held  it  as 
collateral  security. 

8.  SaKB— ACOOtTHTINO. 

On  defendants'  electing  to  terminate  the  agreement,  plaintiff  Is  entlUed  to  mi  ao- 
counting ;  and  upon  paying  or  tendering  the  amount  due  to  defendants,  they  should 
reassign  to  plaintiff. 
4  WiTNISS— Attobnst  Ain>  CUKIT. 

The  testimony  of  an  attorney  that  he  drew  a  deed  in  controversy,  and  counseled 
plaintlfl  in  regard  to  the  subject-matter  thereof,  is  inadmissible,  except  so  far  as  it 
relates  to  the  fact  that  lie  drew  the  deed. 

Appeal  from  special  term,  Onondaga  coanty. 

Action  by  William  Barry  against  Orson  Coville  and  Gabriel  A.  Morris,  Im- 
pleaded with  the  Byracuse  Bolt  Company,  for  an  accounting  and  reassign- 
ment of  certain  patented  inventions  alleged  to  have  been  assigned  by  plaintiff 
to  defendants  Covllle  and  Morris.  By  the  Instrument  of  October  2,  1884,  re- 
ferred to  in  the  opinion,  plaintiff  assigned  all  his  interest  in  certain  patented 
inventions.  From  an  interlocutory  judgment  directing  a  reconveyance  of 
such  inventions  to  plaintiff  on  payment  of  his  Indebtedness  to  defendants,  the 
latter  appeal. 

Argued  before  Hardim,  P.  J.,  and  Martin  and  Mkrwdi,  JJ. 

B.  N.  Bailey  and  I.  D.  Chtrfleld,  for  appellants.  Baldtoin,  LewU  A  Ken- 
nedy, tor  respondent. 

Hardin,  F.  J.  Before  the  Code  allowing  legal  and  equitable  remedies  to 
be  had  in  the  same  action.  It  was  held  that  parol  evidence  was  admissible,  in- 
dependent of  proof  of  fraud  or  mistake,  to  show  that  a  deed,  although  abso- 
lute on  its  face,  was  in  fact  intended  by  the  parties  as  a  mortgage.  Strong 
T.  Stewart,  4  Jolins.  Ch.  167 ;  Whittick  y.  Kane,  1  Paige,  202;  Van  Buren  v. 
Olmstead,  5  Paige,  9;  Lansing  v.  Stuaell'3  Barb.  Ob.  S^.  Since  the  adoption 
of  the  Oode  of  Procedure,  it  has  been  repeatedly  held  that  parol  evidence  is 
admissible  in  all  classes  of  actions,  whether  legal  or  equitable,  to  show  that 
a  deed  absolute  on  its  face  was  given  as  a  security  only.  Despard  v;  Wal- 
bridge,  15  N.  Y.  874;  Horn  v.  KeUltaa,  46  N.  Y.  605.  "When  the  instru- 
ment of  October  2,  1884,  (Exhibit  1,)  was  executed  by  the  parties  to  this  ac- 
tion, the  plaintiff  was  indebted  to  the  defendants,  and  they  also  agreed  to 
"furnish  funds;"  and  it  was  stipulated  in  the  agreement  that  the  defendants 
"will  pay  the  indebtedness  for  goods  to  September  16,  1884,  to-wit,  $168.16: 
thirty-five  dollars  in  cash  heretofore  paid  to  procure  patent,  etc.,  on  the  wil- 
low stripping  machine  herein  mentioned;  for  all  goods  had  since  September  16^ 
aforesaid,  and  all  moneys  hereafter  paid  or  advanced,  and  goods  and  provis- 
ions had  hereafter. "  In  that  agreement  the  defendants  reserved  "  the  right  to 
terminate"  the  agreement,  and  following  the  reservaUon  of  that  right  were 
the  words  which  were  quite  signi  Scant  in  determining  the  intention  of  the 
parties ;  they  are  as  follows :  "^Bu  t  shall  retain  their  interest  and  claims  here- 
in till  they  shall  be  fully  paid  their  said  indebtedness,  up  to  such  time  as  they 
shall  terminate  this  agreement;  but  they  shall,  apon  payment  to  them  of  tb^ 
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aaid  indebtedness,  reassign  their  said  interest  in  said  inventions  herein  to  said 
Bsny."  The  right  to  terminate  the  agreement  was  extended  bj  a  stipulation 
of  the  parties  to  Jaly  1,  1885. 

1.  It  is  apparent  that  the  parties  executing  the  agreement  of  Octol>er  2, 
1884,  treated  the  assignment  of  the  plaintiff's  interest  in  the  several  patents 
as  collateral  security  for  his  indebtedness  to  the  defendants. 

2.  It  is  obvious  from  reading  the  testimony  found  in  the  appeal  book  that 
such  was  the  intention  of  the  parties,  and  the  finding  of  the  learned  trial  judge 
to  that  effect  must  therefore  be  sustained. 

3.  The  finding  of  the  learned  trial  judge  "that  there  is  no  evidence  of  any 
fraud  or  deceit  attempted  or  practiced  towards  the  plaintiff  by  defendants, 
either  in  repird  to  Exliibit  No.  1  or  Exhibit  No.  4, "  and  also  his  flnding  "that 
plaintiff  knew  the  contents  of  both  Exhibit  No.  1  and  Exhibit  No.  4  when 
be  signed  them,"  are  not  inconsistent  with  or  at  war  with  his  conclusion  that 
the  defendants  held  the  several  transfers  which  they  received  from  the  plain- 
tiff  as  collateral  security  for  any  Indebtedness  or  advances. 

4.  We  are  of  the  opinion  that  the  evidence  warranted  the  finding  that  the 
several  assignments  were  held  by  the  defendants  as  security  for  any  indebted- 
ness; and  when  they  elected  to  terminate  their  relations  to  the  defendants, 
existing  in  virtue  of  said  assignments,  we  think  the  plaintiff  is  entitled  to  an 
accounting;  and  npon  that  accounting,  the  amount  found  due  to  the  defend- 
ants being  paid  or  tendered,  the  defendants  ought  to  assign  to  the  plaintiff  the 
several  inventions  which  they  took  ander  the  circumstances  disclosed  by  the 
findings  of  the  trial  judge. 

5.  When  Cornelius  W.  Smith  was  npon  the  stand  as  a  witness,  it  appeared 
that  he  drew  the  deed  known  as  "Exhibit  No.  4,"  and  that  he  was  an  attor- 
ney at  law,  and  that  the  plaintiff  applied  to  liim  to  draw  the  deed,  and  also 
for  counsel  in  regard  to  matters  relating  to  the  subject-matter  of  the  deed. 
While  his  testimony  was  being  given,  and  subsequently,  on  a  motion  to  strike 
the  same  out,  the  question  of  the  admissibility  of  his  evidence  was  raised, 
and  the  court  intimated  an  opinion  that  bis  testimony  was  inadmissible  be- 
cause he  was  not  at  liberty  to  violate  the  privilege  existing  between  attorney 
and  client  in  respect  to  confidential  communications.  The  court  finally  struck 
out  his  testimony,  except  so  far  as  it  related  to  the  fact  that  he  drew  the  deed. 
The  defendants  took  an  exception.  We  are  inclined  to  the  opinion  that  the 
learned  trial  judge  kept  within  the  rule  laid  down  in  Root  v.  Wright,  84  N. 
Y.  72,  where  it  said  the  "rule  prohibits  him  from  testifying  to  such  commu- 
nications in  an  action  between  his  client  and  a  third  person."  It  is  also  said 
in  tliat  case  that  the  rule  "extends  to  communications  in  reference  to  all  mat- 
ters wliich  are  the  proper  subject  of  professional  employment.  Citing  Will- 
iams  y.  Fitch,  18  N.  Y.  560;  Yatea  v.  Olmsted,  56  N.  Y.  632." 

6.  As  the  trial  judge  ionnd  that  there  was  no  evidence  of  fraud  or  deceit 
practiced,  and  that  the  plaintiff  knew  the  contents  of  both  Exhibits  No.  1  and 
No.  4  when  he  signed  them,  the  ruling  was  not  prejudicial  to  the  defendants, 
and  we  ought  to  disregard  their  criticism  in  respect  to  the  same.  Code  Civil 
Proc.  §  lOuS.  We  see  no  occasion  to  interfere  with  the  interlocutory  judg- 
ment.   Judgment  aflarmed,  with  costs.    All  concur. 
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BoBiNsoN  9.  Smith  tt  at. 
{Supreme  Court,  General  Term,  fourth  Deportment    July  20, 1889.) 

i.  NoiSANOB— What  C3o»8TiTirrBB. 

A  livery  stable,  which  la  ereoted  so  near  to  plalntUTi  dwelling-honse,  and  Is  so 
carried  on  as  to  cause  an  oflenslTe  odor  to  permeate  such  house,  the  odor  bein^  so 
Intense  as  to  compel  plaintiff  to  keep  all  his  windows  closed  on  the  side  of  his 
house  nearest  the  stable,  and  to  render  the  use  of  his  premises  disagreeable  and  un- 
wholesome. Is  a  nuisance. 

2.  Same— Bemhdt— DAiuo^H-lNJuironoir. 

Under  Ck>de  Civil  Proa  N.  T.  ||  166&-16e2,  providing  that  "an  action  for  a  nui- 
sance may  be  maintained  in  any  case  where  such  action  might  have  been  maintained 
under  the  laws  in  force  immediately  before  this  act  takes  effect, "  that  the  person 
who  erected  the  nuisance  and  the  owner  of  the  realty  may  be  joined  as  defendants, 
and  that  the  judgment  may  award  plaintiff  damages  or  direct  the  removal  of  the 
nuisance  or  both,  plaintiff  may  in  the  same  action  recover  damages  sustained  by 
such  nuisance  and  obtain  an  injunction  requiring  its  abatement. 

8.  EUmb— Fabths. 

Where  it  appears  that  the  stable  waa  erected  and  carried  on  by  a  tenant  with  the 
knowledge  and  consent  of  his  landlord,  and  that  the  latter  was  Informed  of  the  nui- 
sance, and  requested  to  abate  it,  both  are  proper  parties  defendant  to  the  action  for 
damages  and  injunction. 

4,  SaMIE — EVIDEKCE — DaMAOBS. 

Evidence  of  the  condition  of  the  atmosphere  in  plaintiffs  house  down  to  the  time 
of  the  trial  is  admlssibleb 

6.  8ai». 

Evidence  is  admissible  that  after  the  erection  of  the  stable  there  were  innumer- 
able flies  about  the  premises. 
0.  Samb. 

Evidence  as  to  the  rental  value  of  plaintiff's  house  before  and  after  the  erection 
of  the  stable  is  admissible. 

7.  Same — Witnbsb— Examination. 

Where  defendant  has  testified  that  when  he  was  about  to  erect  the  stable  plain- 
tiff said  it  was  "  all  right, "  plaintiff  may  be  allowed  to  answer  a  direct  question,  and 
state  that  he  did  not  say  it. 

8.  TBIAI/— FlKBINOB  BT  RErKBB^ 

Refusal  of  a  referee  to  make  findings  asked  for  is  not  error  where  it  appears 
that  the  evidence  bearing  on  such  findings  was  conflicting,  or  that  they  were  not 
material,  or  would  not  have  beneflted  the  party  asking  for  them. 

Appeal  from  judgment  on  report  of  referee. 

Action  for  damages  and  for  an  injunction,  by  Francis  M.  Robinson  against 
Charles  W.  Smitti  and  Hiram  Ellsworth.  Plaintiff  is  the  owner  of  a  house 
and  lot  situated  on  Leatherstocking  street,  in  the  village  of  Cooperstown,  and 
defendant  Smith  is  the  owner  of  premises  fronting  on  Chestnut  street,  adja- 
cent to  the  premises  of  the  plaintifC  on  the  east.  The  defendant  Ellsworth, 
on  the  1st  day  of  April,  1887,  took  possession  of  the  premises  of  Smith,  and 
has  ever  since  remained  in  the  possession  of  the  same  as  a  tenant  of  the  de- 
fendant Smith;  and  Ellsworth,  with  the  knowledge  and  consent  of  Smith, 
erected  upon  the  said  premises  of  the  defendant  Smith  a  bam  26  feet  wide 
and  46  feet  long,  which  has  since  been  used  and  occupied  for  livery  stable  pur- 
poses, with  the  knowledge  and  consent  of  the  defendant  Smith.  The  bam  was 
so  constructed  that  the  rear  or  westerly  end  thereof  was  distant  four  feet  and 
seven  and  three-fourths  inches  from  plaintiff's  dwelling-house.  There  were 
six  stalls  placed  across  the  entire  west  end  of  the  barn,  and  that  portion  thereof 
nearest  the  plaintiff's  parlor,  living  and  sleeping  rooms  in  said  house;  and 
there  was  a  wooden  box  for  storing  manure,  about  three  feet  wide  and  deep, 
and  ten  feet  long;  and  a  drive- way  which  extended  along  in  front  of  the  plain- 
tiff's parlor,  and  distant  therefrom  about  fifteen  feet.  Alraut  the  1st  of  May, 
1887,  defendant  Ellsworth  commenced  to  carry  on  the  livery  business,  keeping 
several  livery  horses  in  said  barn,  and  continued  the  same  down  to  the  day  of 
the  trial  of  this  action;  and  he  deposited  manure  from  the  horses  in  the  box, 
and  drew  the  same  out  once  in  five  or  six  days  until  in  the  month  of  June,  1887, 
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when  be  was  oidered  by  the  trustees  and  board  of  health  of  the  village  of 
Cooperstown  not  to  put  or  keep  any  more  manure  in  the  box.  After  that 
date,  and  until  some  time  in  November,  1887,  the  manure  was  drawn  away 
in  barrels;  and  from  November,  1887,  until  the  latter  part  of  March,  1888, 
the  manure  was  again  put  in  said  box,  and  was  drawn  away  as  it  had  been  in 
the  beginning;  and  after  the  latter  part  of  March,  1888,  down  to  the  trial  of 
this  action  the  manure  has  been  thrown  into  a  wagon, and  drawn  away  from 
the  drive-way  over  Leatberstocking  street.  The  referee  finds  as  a  matter  of 
fact,  viz.:  "That  in  consequence  of  the  said  bam  having  been  used  as  a  livery 
stable,  as  aforesaid,  ever  since  on  or  about  the  1st  day  of  May,  1887,  an  of- 
fensive smell  or  odor  has  been  emitted  from  said  barn  and  from  the  manure  so 
kept  and  stored  as  aforesaid  to  and  upon  the  plaintiff's  premises,  and  into  and 
about  the  plaintiff's  said  dwelling-bouse,  and  the  several  rooms  therein,  and  has 
rendered  the  air  over  the  plaintiff's  premises  and  in  his  said  dwelling-house  dis- 
agreeable, unpleasaut,and  offensive,  and  has  been  so  intense,  disagreeable,  and 
offensive  that  ever  since  about  the  1st  day  of  May,  1887,  the  plaintiff  has  been 
compelled  to,  and  has,  kept  all  the  windows  on  the  side  of  his  said  dwelling- 
house  nearest  to  said  livery  barn  closed,  and  has  rendered  the  use  of  the  plain- 
tiff's premises  and  dwelling-house  disagreeable,  uncomfortable,  and  unwhole- 
some." This  action  was  commenced  on  the  25tli  day  of  January,  1888.  On 
the  13th  of  December,  1887,  the  plaintiff  caused  a  notice  to  be  given  to  the 
defendant  Smith  to  the  effect  that  the  livery  stable  and  business  carried  on 
therein  was  a  nuisance  to  the  plaintiff,  and  greatly  injured  him  in  the  com- 
fort and  enjoyment  of  his  dwelling-house  and  premises,  and  Smith  was  re- 
quested to  abate  the  nuisance,  but  neglected  wholly  so  to  do.  The  referee 
found  that  the  plaintifl  since  the  1st  day  of  May,  1887,  until  the  day  of  the 
trial  of  this  action,  to-wit,  the  10th  day  of  July,  1888,  "has  sustained  dam- 
ages in  consequence  of  said  stable,  and  of  the  disagreeable,  foul,  and  offensive 
odors  emitted  therefrom  over  his  said  premises,  and  in  the  rooms  of  the  dwell- 
ing-house situated  thereon,  in  the  difference  of  the  fair  rental  value  of  his 
said  premises  free  from  and  subject  thereto,  in  the  sum  of  one  hundred  and 
seven  dollars  and  fifty  cents."  Thereferee  found  as  a  conclusion  of  law,  viz.: 
"That  the  use  of  said  barn  as  and  for  a  livery  stable,  and  the  keeping  of  horses 
therein,  and  the  carrying  on  of  said  livery  business  at  said  barn,  and  the  dis- 
agreeable, offensive,  foul,  and  unwholesome  odors  arising  therefrom  over  said 
plaintiff's  premises,  and  in  the  rooms  of  his  said  dwelling-house  situated 
tliereon,  is  a  private  nuisance  to  him,  and  is  specially  injurious  to  him  and 
his  said  premises,  and  his  enjoyment  thereof."  He  also  found  that  the  plain- 
tiff is  "entitled  to  judgment  in  this  action  against'the  defendants,  requiring 
them  to  abate  the  said  nuisance,  and  perpetually  enjoining  them  and  each  of 
them  from  carrying  on  said  livery  business  at  said  barn  in  such  manner  that 
it  will  be  a  nuisance  to  said  plaintiff  and  his  premises." 

From  a  judgment  for  plaintiff  on  the  referee's  report,  defendants  appeal. 

Argued  before  Hardin,  F.  J.,  and  Mabtin  and  Mebwin,  JJ. 

B.  M.  Harris,  for  appellant  Smith.  O.  F.  MatUraon,  for  appellant  Ells- 
worth.   A.  C.  Tennant,  lor  respondent. 

Hardin.  P.  J.  After  a  careful  perusal  of  the  evidence  found  In  the  appeal- 
book,  we  are  of  the  opinion  that  the  findings  of  fact  made  by  the  referee  are 
in  accordance  with  the  weight  of  the  evidence;  and,  while  we  find  some  con- 
flict in  the  evideucp,  we  think  we  should  accept  the  findings  of  fact  made  by 
the  learned  referee.  In  accepting  such  findings  we  follow  well-recognized 
authorities.  Soosa  v.  Smith,  17  Hun,  138;  Sinclair  v.  Tallmadge,  85  Barb. 
602;  Titus  v.  Perry,  13  N.  Y.  St.  Rep.  237, 

1.  In  Hay  v.  Cohoea  Co..  2  N.  Y.  162,  Gardiner,  J.,  in  speaking  of  the 
rights  of  adjacent  owners,  said:  "They  could  not  pollute  the  air  upon  the 
plaintiff's  premises."    In  Fish  v.  Dodge,  4  Benio,  316,  Bbonson,  C.  J.»  said: 
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"It  Is  a  rnle  of  tbe  oommon  Ihw  that  a  man  should  go  nee  his  own  as  not  to  hnrt 
another;  and  therefore.  If  one  carry  on  a  lawful  trade  or  business  In  such  a 
manner  as  to  prove  a  nuisance  to  his  neighbor,  be  must  answer  in  damages. 
*  *  *  It  is  not  necessary  to  a  right  of  action  that  the  owner  should  luive 
been  driven  from  his  dwelling;  it  is  enough  that  the  enjoyment  of  life  and 
property  has  been  rendered  uncomfortable. "  In  Hutehins  v.  Smith,  63  Barb. 
252,  the  doctrine  of  the  cases  just  referred  to  was  stated,  and  many  cases 
illustrative  thereof  collated  and  commented  upon.  We  think  the  referee,  in 
his  findings  of  fact  and  conclusions  of  law,  has  kept  within  the  doctrine  of 
the  cases  to  which  we  have  adverted. 

2.  We  are  also  of  the  opinion  that  the  plaintifF  was  entitled  to  maintain  an 
action  wherein  he  should  recover  the  damages  sustained,  and  have  an  injunc- 
tion requiring  the  abatement  of  the  nuisance.  In  tbe  case  last  cited  it  was 
said,  viz.:  "There  is  ample  authority  to  establish  the  right  of  a  plaintiff  to 
maintain  a  suit  in  which  he  may  both  recover  damages  for  a  nuisance  and  re> 
move  it  by  the  aid  of  the  law;"  citing  ZTarrouwr  T.  Rttson,  37  Barb.  301; 
Howard  v.  Lee,  3  Sandf.  282;  9riffith  v.  MoOvUum,  46  Barb.  568;  Davis  v. 
Lambertson,  56  Barb.  480.  In  section  1660  of  the  Code  of  Civil  Procedure  it 
is  provided,  viz.:  "An  action  for  a  nuisance  may  be  maintained  in  any  case 
where  such  an  act:on  might  have  been  maintained  under  the  laws  in  force 
immediately  before  this  act  takes  effect."  And  in  Adatna  v.  Popham,  76  N. 
Y.  410,  it  was  held  that  "a  person  erecting  or  maintaining  a  common  nui- 
sance is  liable  to  an  action  at  the  suit  of  another  who  has  sustained  special 
damage  therefrom."  In  section  1661  of  the  Code  of  Civil  Procedure  it  is  pro- 
vided, viz.:  "A  person  by  whom  the  nuisance  has  been  erected,  and  a  person 
to  whom  the  real  property  has  been  transferred,  may  be  joined  as  defendants 
in  such  an  action."  And  in  section  1662  it  is  provided,  viz.:  "A  final  judg- 
ment In  favor  of  the  plaintiff  may  award  him  damages,  or  direct  the  removal 
of  the  nuisance,  or  both."  Before  the  adoption  of  the  sections  we  have  just 
quoted,  such  actions  were  maintainable,  and  there  are  numerous  cases  arising 
since  the  adoption  of  the  provisions  of  the  Code  which  we  have  just  cited  sus- 
taining actions  for  a  double  purpose.  Harriton  v.  Peck,  56  Barb.  252; 
Hutehins  v.  amith,  63  Barb.  252;  Beir  v.  Cooke,  87  Hun,  38;  Horton  v. 
Broumslty,  10  N.  Y.  St.  Rep.  800. 

3.  We  think  the  action  was  maintainable  against  both  of  the  defendants, 
and  that  the  facts  found  establish  a  liability  of  Ix>th  the  defendants  for  tbe 
continuance  of  the  nuisance,  and  that  they  were  both  proper  parties  for  the 
purpose  of  awarding  dainages,  and  ordering  an  abatement  of  the  nuisance. 
In  Roaewdl  v.  Prior,  2  Salk.  460,  the  action  was  for  a  continuance  of  the 
nuisance.  It  was  held  that  the  landlord  and  tenant  were  both  liable,  and  in 
speaking  of  the  liability  of  the  landlord  the  court  said:  "He  hath  also  rent  as 
a  consideration  for  the  continuance,  and  therefore  ought  to  answer  the  dam- 
age it  occasions,  [citing  Smith's  Case,  Jones  W.,  272.]  Receipt  of  rent  is 
upholding."  In  Fish  v.  Dodge,  4  Denio,  318,  we  find  nothing  inconsistent 
with  what  has  already  been  said.  It  was  there  remarked  that  a  defendant 
could  not  be  liable  for  a  wrong  which  was  actually  committed  by  others  who 
were  not  in  his  employment,  "unless  he  knew  or  had  reason  to  believe  that 
be  was  letting  the  property  for  a  use  which  must  prove  injurious  to  the  plain- 
tiff." In  the  case  in  hand,  the  defendant  Smith  knew  of  the  purpose  for 
which  the  barn  was  erected,  and  tbe  purpose  for  which  it  was  to  be  nsed, 
and  the  manner  in  which  it  was  used.  Although  be  was  a  resident  of 
the  city  of  Brooklyn,  he  had  a  summer  residence  near  the  village  of  Coop- 
erstown,  which  he  frequented  summers.  In  his  answer  served  in  tiiis  ac- 
tion lie  admitted  and  stated  "that  on  or  about  the  1st  of  April,  1887,  the  de- 
fendant Ellsworth  took  possession  of  said  premises  of  this  defendant,  and 
has  ever  since  remained  in  the  possession  thereof,  and  now  is  in  the  posses- 
sion of  tbe  same,  as  the  tenant  of  this  defendant:  that  in  or  about  the 
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montb  of  April,  1887,  the  defendant  Ellswortb,  with  the  knowledge  and  con- 
sent of  this  defendant,  erected  npon  eaid  premises  a  barn,  and  has  used  and 
occnpied  the  same  for  livery  purpoees,  with  the  knowledge  and  consent  of 
this  defendant,  which  barn  so  erected  by  said  defendant  Ellsworth  this  de- 
fendant alleges  was  so  erected  at  his,  said  Ellsworth's,  own  expense  and  risk, 
with  the  right  to  remove  it  from  said  premises  at  any  time  he  might  wish,  or 
when  this  defendant  should  make  other  disposition  of  said  premises. "  Be- 
fore this  action  was  commenced  he  was  informed  of  the  nuisance,  and  re- 
quested to  abate  the  same,  bat  neglected  so  to  do.  Besides,  it  Is  apparent 
from  the  authorities  that  where  a  bam  is  built  in  a  certain  way,  and  to  be 
used  in  that  way,  and  would  necessarily,  under  ordinary  ciroumstances,  be  a 
nuisance  if  let  to  a  tenant  to  use  in  that  way,  and  such  use  proves  noxious  or 
injurious  to  adjoining  occupants,  the  owner  subjects  himself  to  liability  for 
such  injQiy.  It  is  tlie  duty  of  the  owner  to  see  to  it  that  his  premises  are  not 
used  so  as  to  injure  his  neighbor.  Pickard  v.  CoUina,  2^  Barb.  445;  Fish  v. 
Dodge,  supra;  Stone  Co,  v.  Railroad  Co.,  52  Barb.  890;  Irttn  v.  Wood,  4 
Rob.  (X.  Y.)  188,  afdrmed  51  N.  Y.  224;  Hanse  y.  Cooing,  1  Lans.  288; 
Beokwifh  T.  ChrUnocUd,  29  Barb.  291.  The  learned  ooansel  for  the  appellant 
fluppoaes  that  Pickard  v.  Collins  aids  his  position  that  the  defendant  Smith 
was  not  liable.  We  think  otherwise.  In  delivering  the  opinion  in  that  case 
the  court  observed:  "If  the  nse  in  that  way  would  necessarily,  under  ordi- 
nary circumstances,  be  a  nuisance,  the  proposition  is  correct;  but  if  it  proved 
•  nuisance  by  reason  of  water  in  the  cellar,  and  that  was  a  special,  unusual 
dronmstance,  the  defendant  was  not  liable  for  the  nuisance,  unless  he  knew, 
or  bad  reason  to  believe,  when  he  let  the  barn,  that  the  use  of  it  in  the  ordinary 
mode  would  prove  a  nuisance."  We  see  nothing  in  the  case  inconsistent  with 
the  views  already  stated. 

4.  Nor  do  we  think  the  testimony  of  Dr.  Latbrop,  when  read  in  connection 
with  the  other  evidence  found  in  the  appeal-book,  required  the  referee  to  And 
otherwise  than  appears  by  his  report.  Nor  do  we  think  Flanagan  v.  HoU 
Ungstoorth,  2  How.  Pr.  (N.  S.)  891,  affirmed  108  1!^.  Y.  621, 15  N.  E.  Rep. 
74,  aids  the  appellants.  That  case  differed  very  widely  from  the  one  now  in 
huid  in  its  facts.  It  turned  upon  the  construction  of  a  covenant  "not  to 
erect  any  building  for,  or  to  carry  on  upon  certain  premises,  certain  enumer- 
ated trades,  cow-stables,  or  hog-pens,  or  any  other  dangerous,  noxious,  nn- 
wholeaome,  or  offensive  establishment,  trade,  or  calling,  or  business  whatso- 
ever;" and  it  was  held  that  under  the  exact  language  of  the  covenant  a  livery 
•table  was  not  included,  and  hence  the  plaintifl  was  not  entitled  to  an  injunc- 
tion. 

5.  We  have  looked  at  the  several  requests  made  to  the  referee  to  find  cer- 
tain enumerated  facts,  and  bis  refusals.  In  many  Instances  there  was  a  con- 
flict in  the  evidence  bearing  upon  the  requests  which  were  submitted  to  the 
referee.  In  such  cases  the  refusal  of  the  referee  to  find  furnishes  no  ground 
for  a  valid  exception.  Porter  v.  Smith,  7  Civ.  Froc.  B.  195.  In  other  in- 
stances it  is  quite  apparent  that  the  findings  asked  for  were  not  material  to 
the  decision  of  the  case,  or  would  not  have  been  beneficial  to  the  defendants. 
The  refusals  and  exceptions  taken  tliereto  furnish  no  ground  for  alleging 
error.  Callanan  v.  Gilman,  107  N.  Y.  860, 14  N.  E.  Rep.  264;  Stewart  v. 
Mores,  79  K.  Y.  629. 

6.  We  think  no  error  was  committed  in  allowing  the  plaintiff  to  read  a 
portion  of  the  defendant  Smith's  answer,  and  refusal  to  require  the  plaintiff 
to  read  the  whole  thereof  as  a  condition  of  reading  part  in  evidence.  Par- 
menter  v.  Railroad  Co.,  37  Hun,  854,  and  cases  there  cited.  However,  as 
at  a  latter  stage  of  the  case  the  defendant  Smith  read  the  whole  of  his  answer 
in  evidence,  no  further  attention  need  be  given  to  the  ruling  made  by  the 
referee  allowing  the  plaintiff  to  read  a  portion  of  the  answer.  Transporta- 
tion Co.  T.  Hurd,  44  Hun,  17. 
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7.  An  objection  was  taken  to  evidence  offered  to  sbow  the  condition  of  tlie 
atmospliere  in  tiie  plaintiff's  dwelling  from  the  time  of  the  erection  of  the 
barn  down  to  the  time  of  the  trial,  and  an  especial  objection  was  taken  to  tbo 
evidence  as  to  its  condition  subsequent  to  the  commencement  of  the  action. 
The  referee  overruled  the  objection,  and  the  defendant  excepted.  We  think 
no  error  was  committed.  In  Barriek  v.  8chiffer dicker,  1 N.  Y.  Supp,  21,  it  wa» 
held  that,  where  an  action  was  for  both  legal  and  equitable  relief,  "it  was 
proper  for  the  court  to  allow  a  recovery  for  damages  down  to  the  day  of  the 
trial."     See,  also,  Beir  v.  Oooke,  87  Hun,  88. 

8.  We  think  no  error  was  committed  in  allowing  the  witness  to  describe 
that,  after  the  erection  of  the  barn,  there  had  been  a  great  "congregation  of 
flies  about  the  premises."  It  was  a  legitimate  fact  to  be  considered  by  the 
referee  in  connection  with  the  other  evidence. 

9.  Defendant  took  objections  to  evidence  of  the  rental  valaeof  the  premises 
before  the  barn  wa^  erected,  and  the  rental  value  after  the  livery  barn  was 
erected.  We  think  the  evidence  was  legitimate,  and  that  the  referee  com- 
mitted no  error  in  receiving  the  same.  In  Barriek  v.  Schifferdioker,  1  N.  T. 
Supp.  21,  it  was  held  "that  the  measure  of  damages  to  the  rental  value  of  the 
bouse  was  the  difference  between  the  rental  value  when  the  house  was  free 
from  the  effects  of  the  nuisance  and  with  it  during  the  period  of  its  continu- 
ance;" following  the  case  of  Francis  t.  Schoellkopf,  53  H.  Y.  152. 

10.  The  plaintiff  was  allowed  to  answer  a  direct  question  and  state  that  he 
never  said  to  the  defendant  £]ls worth,  when  he  was  about  putting  up  the 
bam,  "that  it  was  all  right."  The  defendant  Ellsworth  had  given  testi- 
mony to  that  effect  in  substance.  We  think  it  was  allowable  to  put  a  direct 
question  to  the  plaintiff  to  negative  what  had  been  testified  to  by  the  defend- 
ant Ellsworth. 

Several  other  exceptions  are  referred  to  by  folio  in  the  appellants'  points, 
but  no  argument  Is  made  in  respect  to  the  same.  We  perhaps  would  be  right 
in  assuming  tliat,  as  there  is  no  argument  or  authority  produced  "fn  regard 
to  such  exceptions,  they  are  frivolous.  However,  we  have  carefully  ex- 
amined all  the  exceptions  thus  loosely  and  summarily  referred  to,  and  are  of 
the  opinion  that  they  furnish  no  ground  for  interference  with  the  report  of  the 
referee.  Section  1002.  Code  Civil  Froc.  Whether  an  injunction  should  be 
allowed  or  not  in  such  a  case  rests  in  the  sound  discretion  of  the  court  ot 
equity;  and  in  Davit  v.  Lambertson,  66  Barb.  484,  the  late  Judge Fobtkk  ob- 
served: "The  discretion  to  be  exercbed  in  such  cases  is  not,  however,  an  un- 
regulated discretion,  but  is  to  be  exercised  according  to  the  rules  of  law  ap- 
plicable to  each  particular  case. "  He  then  proceeds  to  comment  upon  authori- 
ties relating  to  the  exercise  of  such  discretion,  and  to  very  clearly  demonstrate 
that  where  the  facts  are  like  those  found  in  the  cjise  before  us  the  discretion 
should  be  exercised  in  favor  of  the  party  suffering  by  the  nuisance.  We  are 
entirely  satisfied  with  the  direction  in  which  the  discretion  was  exercised,  and 
approve  of  the  conclusion  of  the  learned  referee  in  awarding  an  injunction  to 
abate  the  nuisance.    Judgment  affirmed,  with  costs. 

Martin,  J.,  concurs. 

Mrrwin,  J.  I  concur,  except  I  doubt  the  liability  of  the  defendant  Smith 
for  any  damages  accruing  prior  to  December  18,  1887. 
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TiFFANT  V.  GiFFOBD  et  oZ. 

(Siipreme  Court,  Special  Term,  Chautauqiui  County.    February,  1889.) 

HlOBWATS— ESTABLISHMBNT  BT  StATOTOKT  PbOCBBDINOS-^UBT. 

Under  Laws  N.  Y.  1881,  o.  696,  providing  for  a  Jury  of  12  men  to  certify  to  the  ne- 
cessity of  altering  and  laying  out  higliways,  and  prescribing  tbeir  qualifications 
and  manner  of  selection,  where  the  names  of  13  men  are  drawn,  but  1  is  disqnali- 
fied,  the  other  11  are  not  a  qualified  jury  within  the  meaning  of  the  statnte,  and 
their  acts  as  such  are  void,  though  the  statnte  alao  prorldes  that  it  is  snfflcient  If 
9  or  more  of  the  jurors  act. 

▲ppHeation  for  a  peremptory  writ  of  mandamus  by  Charlotte  8.  Tiffany  to 
eompel  Thomas  H.  Giflord  and  others,  oommisaioners  of  highways,  to  ap- 
praise damages  on  petitioner's, land. 

Sheldon,  Green,  Stevens  &  Benedict,  for  petitioner.  Woodbury  <b  Butts, 
for  defendants. 

C0BI.ETT.  J.  In  Jane,  1888,  application  was  made  for  the  drawing  of  a 
jnry  to  certify  to  the  necessity  of  a  public  highway  in  the  town  of  Ellicott, 
Chautanqna  county.  The  jury  was  attempted  to  be  drawn  on  the  28d  of 
Jane.  The  preliminary  steps  and  notices  were  regular.  Twelve  names  were 
drawn,  11  of  whom  afterwards  acted  and  certified  to  the  necessity  of  the  high- 
way. One  of  the  men  drawn,  Alfred  £.  Moore,  was  not,  at  the  time  of  the 
drawing,  a  resident  of  the  town  of  Ellicott,  but  formerly  had  been.  He  was 
not  notified  to  meet  with  the  others;  nor  had  he  any  notice  of  the  drawing, 
and  toolc  no  part  in  the  proceedings.  After  the  certificate  of  the  11,  the  com- 
missioners of  tbe  town  laid  out  the  highway,  and  then  such  proceedings  were 
had  that  commissioners  were  appointeid  to  assess  the  damages.  The  highway 
was  laid  through  improved  lands.  The  defendants  refused  and  neglected  to 
proceed  to  cause  the  damages  to  be  appraised.  This  application  is  made  to 
compel  them  to  proceed. 

Various  objections  are  raised;  among  others,  want  of  jurisdiction  on  the 
ground  that  the  jury  was  Irregular.  The  lievised  Statutes,  as  amended  in 
diapter  696  of  the  Laws  of  1881,  provide  for  the  alteration  and  laying  out  of 
new  roads,  and  for  a  jury  to  certify  to  tbe  necessity. 

On  the  subject  of  drawing,  the  statute  is  as  follows:  "At  the  time  and  placfr 
mentioned,  the  town-clerk  of  such  town  having  received  such  notice  that  such 
jury  is  to  be  drawn,  shall.  In  the  presence  of  a  justice  of  the  peace,  or  one  of 
tbe  commissioners  of  highways  of  the  town,  deposit  in  a  l>ox  the  names  of  all 
persons  then  residents  of  his  town  whose  names  are  on  tbe  lists  filed  in  said 
town-clerk's  ofBce,  of  those  selected  and  returned  as  jurors,  pursuant  to  article 
second,  title  4,  chapter  7,  part  tliird  of  the  Revised  Statutes,  who  are  not  in- 
terested in  the  lands  through  which  said  road  is  to  pass  or  be  located,  nor  of 
kin  to  tbe  owner  thereof,  and  shall  publicly,  in  the  presence  of  such  justice 
of  the  peace,  or  commissioner,  draw  therefrom  the  names  of  twelve  persons, 
and  shall  make  a  certificate  of  such  names,  and  tbe  purposes  for  which  tliey 
were  drawn;  and  shall  deliver  the  same  to  the  person  asking  for  tbe  jury,  and 
the  applicant  for  such  jury  shall  pay  to  the  said  town-clerk  one  dollar  for 
drawing  such  jury."  2  Rev.  St.  N.  Y.  1874.  After  other  provisions  the 
statute  proceeds  to  say  that  if  nine  or  more  of  the  persons  who  shall  have  been 
so  drawn  act,  it  is  sufficient. 

The  statute  farther  provides  that  such  jury  shall  personally  examine  the 
route,  etc.;  shall  hear  reasons;  and  if  nine  or  more  shall  be  of  the  opinion  that 
a  highway  is  necessary,  they  shall  so  certify,  etc.  It  will  be  observed  that  the 
statute  defines  a  jury  as  12  men;  such  is  the  ordinary  number,  all  of  whom 
must  agree,  in  the  absence  of  a  statutory  limitation.  Cruger  v.  Railroad  Co., 
12  N.  Y.  190.  That  number  must  be  drawn,  but  nine  of  them  may  act  and 
determine  in  the  absence  of  the  rest.    In  some  respects  the  position  of  tlie 
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Jury  Is  like  that  of  highway  commissioners,  two  of  whom  may  act  after  notice, 
etc.,  to  the  third.  It  is  a  familiar  rule  that  all  orders  signed  by  two  commis- 
sioners must  show  on  their  face  that  all  were  notified,  or  the  proceedings  will 
be  void.  PhUUpt  v.  Bchumacher,  10  Hun,  405;  People  v.  Hynds,  80  N.  Y. 
470;  Miller  v.  Brown,  56  K.  Y.  888.  The  question  here  is  whether  a  legal 
jury  was  ever  drawn. 

In  People  v.  CommUttonen,  27  Barb.  94,  affirmed  SO  N.  T.  470.  it  was 
held  that  if  either  of  the  jury  signing  a  certificate  was  not  a  freeholder,  the 
proceedings  were  without  jurisdiction,  and  void. 

In  People  v.  Potter,  86  Hun,  181,  the  court  held  that  an  omission  to  put 
all  the  names  in  the  box  before  drawing  did  not  render  the  proceedings  void. 
In  that  case  all  the  jurors  drawn  were  qualified.  The  defect  was  in  omitting 
to  put  into  the  box  all  that  should  have  been  placed  there.  In  the  present 
case,  there  were  never  12  jurymen  drawn.  One  of  them  was  a  non-resident 
of  the  town.  Eleven  of  those  drawn  were  qualified  to  serve;  but  one  was 
not.  It  would  seem,  therefore,  that  a  jury  was  never  obtained, — in  other 
words,  12  qualified  persons  were  never  drawn. 

It  is  undoubtedly  true  that  those  acting  were  competent  men ;  bnt  whether 
they  were  qualified  to  act  as  jurors  in  such  a  case  depends  whether  they  were 
drawn  in  pursuance  of  the  statute.  There  is  no  provision  for  drawing  a  jury 
in  such  a  proceeding  of  less  than  12  men.  The  number  less  than  12  men  au- 
thorized to  act  rests  upon  the  assumption  that  they  were  a  part  of  the  12 
drawn.  Suppose  all  those  drawn  had  been  non-residents  of  the  town,  11  ia 
obvious  that  the  effort  to  obtain  a  jury  would  have  been  an  entire  failure.  If 
12  qualified  persons  must  be  drawn,  a  failure  to  obtain  that  number  would 
seem  to  involve  the  proposition  that  no  jury  had  been  obtained. 

In  the  Potter  Case,  the  defect  was  not  in  the  men  drawn,  or  any  of  them, 
but  in  the  omission  to  draw  from  a  sufficient  number.  A  majority  of  the 
court  thought  the  omission  was  not  jurisdictional;  but  here  the  defect  is  in 
the  jury  drawn.  Only  11  qualified  men  were  obtained;  a  twelfth  was  never 
drawn,  so  that  a  complete  jury  of  12  men  was  never  obtained.  It  seems  to 
follow  that  those  who  assumed  to  act  were  not  a  jury,  or  any  part  of  one.  If 
the  statute  provided  for  drawing  a  less  number  than  12,  the  learned  counsel's 
argument  for  the  applicant  would  seem  to  be  complete.  The  list  from  which 
the  drawing  is  directed  to  take  place,  is  from  that  filed  in  the  town-clerk's 
office,  in  pursuance  of  the  Bevised  Statutes.  It  would  have  been  necessary  to 
look  further,  except  for  the  express  provision  that  those  drawn  should  then 
be  residents  of  the  town.  The  statute  is  that  the  jury  shall  consist  of  12  per* 
eons,  then  residents  of  the  town,  and  qualified  in  other  respects,  aa  provided 
by  statute.  The  difficulty  here  is  that  12  residents  were  never  drawn.  No 
Jury  ever  certified  to  the  necessity  of  the  highway.  The  application  must  be 
denied:  the  failure  to  obtain  Jurisdiction  was  the  result  of  accident,  and  not 
tNMl  faith.    No  costs  are  awarded  on  this  application. 
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Wells  o.  Knox. 

(Swpreme  Cowt,  Special  Term,  New  York  Cotmty.    June  14, 1889.) 

AasiomnEirT  vob  Bbiibfit  at  Ckeditobs — Aotioh  AQAJNgT  Assioxbk — Pabtibs. 

An  assignor,  or  his  personal  representatiTee,  are  necessair  parties  defendant  to  an 
action  for  settlement  of  an  attorney's  acoount  against  tbe  assignee,  under  Code 
Civil  Proo.  N.  Y.  J  4S2,  proridinR  that  "where  a  complete  determination  of  a  oon- 
troversy  cannot  be  had  without  the  presence  of  other  parties,  the  court  must  direct 
them  to  be  brought  in,"  as  a  judgment  in  such  a  case  would  be  no  bar  to  another 
action  by  the  aaaignor,  or  his  representatives,  against  the  assignee  for  a  subsequent 
aooounting. 

On  demnrrer. 

Action  by  Judson  G.  Wells  against  Thomas  B.  Knox,  as  assignee,  tor  the 
■ettlement  of  his  account  as  attorney  for  tbe  insolvent  estate. 
Hahls  &  Lindner,  for  plaintifC.     Benno  Loetoy,  for  defendant. 

Inobabah,  J.  There  is  no  doubt  but  that  the  assignor,  or  his  personal 
representatives,  would  be  a  proper  party  defendant  to  this  action,  but  the 
question  is  presented  whether  he  is  a  necessary  party  so  that  there  is  a  defect 
of  parties  defendant.  Section  488  of  the  Code,  allows  the  defendant  to  demur 
where  it  appears  on  the  face  of  the  complaint  that  there  is  a  defect  of  parties 
plaintiff  or  defendant;  and  the  question  must  be  determined  by  section  452  of 
the  Code,  which  provides  that  "where  a  complete  determination  of  tbe  con- 
troversy cannot  loe  bad  without  the  presence  of  other  parties,  the  court  must 
direct  them  to  be  brought  in." 

The  controversy  to  be  determined  in  this  action  is  the  settlement  of  the  at- 
torney's accounts.  Before  there  can  be  a  complete  determination  of  that  con- 
troversy, all  the  parties  interested  in  such  settlement  must  be  before  the  court 
so  as  to  be  bound  by  the  judgment;  for  it  is  well  settled  that  a  court  of  equity 
will  not  compel  a  trustee  to  account,  until  all  the  parties  who  can  require  bim 
to  account  are  before  the  court;  otherwise  he  can  be  required  to  account  a 
second  time.    See  principle  stated  in  Cromer  v.  Pinekney,  8  Barb.  Ch.  474. 

Tbe  assignor  is  entitled  to  a  return  of  the  property  assigned  after  the  pay- 
ment of  his  debts.  He  is  therefore  entitled  to  demand  from  the  assignee  an 
accounting.  If  he  is  not  a  party  to  the  action  in  which  the  assignee  has  ac- 
counted, it  is  clear  that  the  judgment  in  such  action  would  be  no  bar  to  his 
action  for  an  accounting,  and  there  could  not,  therefore,  be  a  complete  deter- 
mination of  the  obligation  of  the  assignee  in  regard  to  the  assigned  estate. 
nils  principle  is  recognized  by  the  court  of  appeals  in  Haines  v.  Hollister,  64 
!N.  T.  1,  where  the  court,  in  speaking  of  making  the  personal  representatives 
of  a  deceased  assignor  a  party  defendant,  say:  "Without  all  of  them  there 
would  be  a  want  of  proper  parties."  Section  448  of  the  Code  does  not  apply, 
because  the  position  of  the  assignor  and  creditors  are  different.  The  assignor 
stands  by  himself.  Any  one  cre(!itor  may  bring  an  action  for  an  accounting, 
but  there  is  no  provision  by  which  tbe  provisions  of  a  judgment  for  an  ac- 
counting at  tbe  suit  of  a  creditor  can  be  extended  so  as  to  bind  the  assignor, 
where  he  is  not  a  party  to  the  action.  The  fact  that  the  assignor  is  dead  does 
not  dispense  with  the  necessity  of  having  his  estate  represented.  Where  a 
representative  of  the  estate  is  appointed,  he  will  have  a  cause  of  action  against 
the  assignee  to  compel  blm  to  acoount,  and  the  assignee  should  not  be  com- 
pelled to  account  at  all  until  the  representative  of  the  assignor  is  properly  be- 
fore the  court.  The  demurrer  must  therefore  be  sustained.  Judgment  or- 
dered for  the  defendant,  with  costs,  with  leave  to  the  plaintiff  to  amend  within 
20  days,  on  payment  of  costs. 
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AsEOO  0.  Schwab  et  a{. 
(Supreme  Court,  Special  Term,  New  York  County.    June  IS,  1889.) 

ASBIOKMEKT  I«B  BkNBVIT  OV  CBIDITOBa— FbAUD. 

Evidence  that  a  debtor  owing  (80,000  confessed  Jadgmenta  in  favor  of  five  credit- 
ors, to  "protect"  them,  and  then  made  an  assignment  l^  agreement  with  the  aa- 
sigtiee  and  creditors,  although  none  of  the  creditors  were  pressing  him;  that  the 
estate  was  levied  upon  under  two  executions  issued  on  the  judgments  before  the 
assignee  took  possession,  and,  on  refusal  of  all  the  creditors  to  accept  a  settlement 
of  50  per  cent,  was  purchased  by  two  of  the  judgment  creditors  and  the  clerk  of 
another,  for  $11,800,  which  was  credited  on  the  execution ;  that  the  goods  were 
turned  over  to  a  firm  composed  of  the  assignor's  brothers,  and  formed  its  entire 
capital,  on  the  agreement  of  the  firm  to  pay  912,700  to  the  judgment  creditors,  the 
amount  due  from  the  assignor;  that  the  firm  thereupon  appointed  the  assignor  its 
general  manager,  leaving  nim  in  full  control  and  possession,  under  power  of  attor- 
ney; and  that  the  claims  were  paid  to  the  judgment  creditors  a  few  days  thereafter, 
— is  sufficient  to  set  aside  the  confessed  judgments  and  the  assignment  as  fraudulent 
and  void. 

Bill  in  equity,  by  Henry  Abegg  against  Emanuel  Schwab  and  one  Lilien- 
tbal,  to  set  aside  certain  judgments  confessed  by  defendant  Scliwab  to  protect 
certidn  creditors,  and  also  an  assignment  of  all  his  property  as  fraudulent. 

Blumenstiel  A  Hirsch,  for  plaintiff.  Lvtpold  Wallach,  for  defendant 
Liliedthal.    Luther  W.  Emenon,  for  defendant  Schwab. 

Inobahah,  J.  By  the  evidence  in  this  case  it  is  established  that  the  con- 
fessed judgment  and  the  assignment  were  together  one  plan  whereby  all  the 
property  of  the  assignors  was  to  be  disposed  of.  The  assignor  testified  that 
on  the  rooming  that  the  assignment  was  executed  he  told  Mr.  Wallach  that 
"I  had  to  make  an  assignment,  owing  to  my  father's  death,  and  told  him  I 
wanted  to  protect  these  men,  [the  persons  in  whose  favor  the  judgments  were 
confessed,]  and,  at  his  suggestion,  that  was  the  mode  in  which  it  was  done. 
Then  the  confessed  judgments  were  made  out  first."  The  instructions  given 
by  the  assignor  to  bis  attorney  were  that  he  had  to  make  an  assignment,  and 
wished  to  protect  certain  of  his  creditors,  and  that  to  carry  out  that  design  the 
attorney  suggested  the  plan  of  confessing  judgments  in  favor  of  the  persons 
that  the  assignor  wished  to  "protect,"  and  then  making  an  assignment.  The 
confession  judgments  being  the  means  adopted  to  accomplish  a  definite  scheme 
or  plan,  it  is  clear  that,  if  the  scheme  which  was  attempted  to  be  executed  was 
prohibited  by  law,  the  means  by  which  it  was  attempted  to  be  carried  out  were 
illegal  and  void.  The  total  amount  of  the  assigned  estate  was  as  follows: 
Property  sold  by  the  sheriff,  $13,749.88;  amount  collected  by  assignee,  928,- 
000;  making  a  total  of  $36,749.33, — one  third  of  which  amounted  to  812,- 
249.78.  The  total  amount  of  the  judgments  confessed  by  the  assignor,  and 
which  were,  by  the  method  adopted,  preferred,  was  812,700.05. 

By  chapter  503,  Laws  1887,  it  is  providM  that  in  assigirments  of  the  estate 
of  debtors  for  the  benefit  of  creditors  any  preferences  created  therein  shall  not 
be  valid  except  to  the  amount  of  one-third  in  value  of  the  assigned  estate,  after 
deducting  the  wages  of  employes  and  the  costs  and  expenses  of  executing  such 
trusts.  This  provision  applies  to  all  assignments  for  the  benefit  of  creditors, 
and,  where  such  assignment  contains  preferences  which  are  in  excess  of  the 
one-third  of  the  estate  which  the  law  allows  to  be  preferred,  it  is  provided  that 
one-third  of  the  assets  only  shall  be  applied  to  the  payment  of  preferred  claims. 
But  when  the  parties  about  to  make  an  assignment  attempt  to  evade  this  pro- 
vision of  law  by  means  of  confessed  judgments,  so  that  more  than  one-tliird 
of  the  debtor's  estate  is  actually  paid  to  preferred  creditors,  the  only  way  that 
the  law  can  be  enforced  is  to  declare  the  confessed  judgments  void,  and  set 
them  aside.  This  is  precisely  the  result  of  the  scheme  adopted  by  the  assignors 
in  this  case.  One-third  of  the  gross  amount  of  the  assigned  estate  was  $12,- 
249.78,  without  deducting  the  expenses  of  executing  the  trust,  and  yet  the 
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assignor  baa,  by  tbe  confession  of  judgment,  preferred  creditors  to  the  amount 
«t  $12,700.05.  This  is,  of  itself,  suflScient  to  declare  the  judgments  confessed 
vnlawf  al  and  void.  The  same  principle  has  been  applied  in  other  states  where 
preferences  are  prohibited  by  law.  I  do  not  think,  however,  that  this  would 
justify  the  court  In  setting  aside  the  assignment.  By  holding  the  confessions 
of  judgment  void,  and  setting  them  aside,  the  whole  property  of  tbe  assignor 
would  vest  in  the  assignee,  and  could  then  be  applied,  according  to  its  pro- 
visions,  to  the  payment  of  the  assignor's  debts;  and,  if  the  assignee  was  a 
party  to  the  fraud;  the  court  could  appoint  a  sul>stituted  assignee  to  carry  out 
the  trusts.  It  is,  however,  unnecessary  to  determine  this  question,  as  a  con- 
sideration  of  the  testimony  has  convinced  me  that  the  assignment  was  not  a 
bona  flde  transfer  of  tbe  debtor's  property  for  tbe  benefit  of  his  creditors,  but 
the  scheme  was  devised  by  the  assignor  for  the  purpose  of  preventing  tbe  ap- 
plication of  his  property  to  the  payment  of  his  debts. 

Tbe  assignor  was  in  business  with  his  father,  and  in  tbe  five  months  pre- 
ceding tbe  assignment  the  Arm  purchased,  on  credit,  about  $90,000  worth  of 
merchandise.  November  21st  the  father  died.  There  is  no  evidence  that 
any  of  the  creditors  were  pressing  the  assignor,  but  two  or  three  days  after 
the  father's  death  this  assignment  was  contemplated,  and,  on  the  morning  of 
the  25th  of  November,  the  proposed  assignee,  two  of  the  persons  who  were 
to  be  preferred,  and  the  assignor  met  at  the  office  of  Mr.  Wallacb,  wlio  sub- 
fleqnently  appears  to  have  acted  as  the  attorney  for  the  assignor,  assignee,  and 
the  creditors  whoobtained  the  judgment.  Confessionsof  judgment  were  pre- 
pared in  favor  of  the  five  persons  who  were  to  be  "protected,"  were  executed 
\>j  the  assignor  and  sent  to  the  county  clerk's  office  to  tte  entered,  and  exe- 
cutions were  issued  thereon;  the  assignor  and  assignee  went  to  the  county 
clerk's  office,  taking  with  them  the  proposed  general  assignment,  meeting  tbe 
clerk  of  the  attorney  for  the  assignee  there,  who  took  their  acknowledgment 
of  the  execution  of  the  instrument,  and  it  was  filed.  The  assignee  proceeded 
to  take  possession  of  the  assigned  estate,  when  he  found  the  property  in  charge 
of  the  sheriff  under  two  executions  on  the  confessed  judgments.  There  was 
then  a  meeting  of  creditors  called.  The  assignor  offered  to  pay  50  cents  on 
the  dollar  in  settlement  of  his  indebtedness.  Some  of  the  creditors  accepted 
this  offer,  and  it  is  in  evidence  that  one  of  them  was  subsequently  paid  that 
-percentage  of  bis  claim  against  the  assignor  by  Schwab  Bros.  Tbe  offer  was 
not  accepted  by  all  the  creditors.  In  the  mean  time  the  stock  of  merchandise. 
Including,  so  far  as  appears,  all  the  property  of  the  assignor  which  could  be 
levied  on.  had  been  advertised  for  sale  by  the  sheriff,  under  the  executions  is- 
sued on  the  confessed  judgments,  and,  on  the  failure  of  the  creditors  to  promptly 
accept  the  offer  made  by  the  assignor,  tbe  property  was  sold  and  substantially 
all  of  it  purchased  by  four  persons.  Lilientbal  and  Gazen  being  two  of  the 
judgment  creditors ;  Frank  being  the  clerk  of  Ouggenheimer  &  Sons,  another 
of  the  judgment  creditors.  The  amount  purchased  by  these  four  persons  was 
over  911,800  out  of  a  total  of  913,749.  Not  onecent  was  paid  in  cash  by  any- 
iMidy  for  these  goods,  but  the  amount  was  credited  on  the  execution.  The 
goods  themselves  were  never  delivered  to  the  purchasers,  but  were  turned 
over  to  the  firm  of  Schwab  Bros.,  a  copartnership  then  organized  and  com- 
poeed  of  two  younger  brothers  of  the  assignor.  No  money  was  contributed 
by  tbe  parties  to  form  that  copartnership,  its  entire  capital  being  the  goods  of 
the  assignor  purchased  at  the  sheriff's  sale,  and  it  immediately  proceeded  to 
appoint  the  assignor  its  general  manager,  giving  him  a  power  of  attorney  to 
transact  all  business,  draw  checks,  eto.;  whereupon,  as  it  appears,  the  mem- 
bers of  this  new  firm  left  the  city,  leaving  the  assignor  in  full  possession  and 
control  of  tbe  property  which  but  a  short  time  before  he  had  ostensibly  ap- 
plied to  tbe  payment  of  his  debts. 

But  the  terms  on  which  the  purchasers  at  this  sale  transferred  the  goods  to 
this  new  firm  are  suggestive.     They  had  purchHsed  tbe  goods  to  protect  them- 
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selves  as  creditors,  but  they  immediately  transferred  them  to  Schwab  Bros., 
on  the  agreement  of  that  firm  that  they  would  be  paid,  not  the  valae  of  the 
goods,  not  the  amount  that  the  goods  will  realize  on  a  sale,  but  the  amount 
due  to  them  from  the  assignor.  Lilienthal  says  he  was  first  promised  notes 
for  the  amount  due  him  from  the  assignor,  indorsed,  but  as  they  said  they 
would  soon  sell  the  goods  he  did  not  get  the  notes,  but  did  shortly  after  get 
bis  money.  He  was  the  only  one  of  the  persons  who  purchased  goods  at  the 
sale  that  was  examined  as  a  witness,  but  Mr.  Guggenheimer.  who  was  one 
of  the  judgment  creditors,  says  he  sent  an  employe  of  his,  David  Frank,  with 
instructions  to  protect  bis  interests,  and  that  all  he  knows  is  that  in  a  few 
days  be  got  the  amount  the  assignor  owed  him  from  the  assignor's  attorney; 
that  he  did  not  pay  for  any  of  the  goods  bought;  did  not  get  possession  of  any 
goods  bought,  and  knew  nothing  about  it,  except  that  Mr.  Frank  said  be  had 
bought  sufiScient  to  cover  his  claim;  that  he  got  his  money,  and  that  was  all 
he  was  interested  in.  We  know,  however,  that  Frank,  to  protect  a  claim  of 
0768.34,  bought  06,356.87  worth  of  goods,  which  were  also  turned  over  to  the 
firm  of  Schwab  Bros,  without  anybody  paying  one  cent  or  incurring  any 
obligation,  except  that  Mr.  Wallach,  who,  as  attorney,  had  represented  the  as- 
signor, the  assignee,  and  the  judgment  creditors,  said  that  if  the  goods  were 
turned  over  to  Schwab  Bros,  the  judgment  creditors  would  be  paid.  During 
the  time  that  these  proceedings  t<x>k  place,  the  assignee  stood  by,  apparently 
with  full  knowledge  of  all  that  was  going  on,  and  without  doing  anything  to 
prevent  this  disposition  of  the  property  of  the  assignor,  which  had  been  as- 
signed to  him  for  the  benefit  of  his  creditors. 

It  seems  to  me  that  this  statement  of  the  facts  proved  by  the  parties  to  the 
transaction  is  sufficient  to  satisfy  the  most  skeptical  tiiat  there  was  no  sale, 
no  transfer  of  the  property,  that  it  was  never  intended  that  there  should  be 
either  a  sale  or  a  transfer  of  the  property,  but  that  the  whole  scheme  was  one 
devised  to  prevent  the  stock  of  merchandise  from  being  appropriated  to  the 
payment  of  the  assignor's  debts,  and  that  the  assignor  succeeded,  by  paying, 
or  agreeing  to  pay,  about  012.700,  of  which  04,800  was  to  his  mother,  in  ob- 
taining possession  of  a  stock  of  goods  for  which  he  had  agreed  to  pay,  and  for 
which  he  owed,  about  090,000.  It  Is  quite  evident  that  any  scheme  which 
will  accomplish  such  a  result  defrauds  the  creditors  of  the  assignor.  Plain- 
tiff is  therefore  entitled  to  judgment  setting  aside  the  judgments  entered  on 
eonfession  and  the  assignment  as  fraudulent  and  void,  with  costs. 
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Donnelly  t>.  City  of  Brooklyn. 
{City  Court  of  Brooklyn,  Oenernl  Term.    September  19, 1889.) 

1.  COSTIKMATION  OT  AWXBD — DECREE — LIMITATION  OF  AcTIOX. 

A  conflrmation,  by  »  court,  of  an  award  for  damages  for  property  taken  to  widen 
a  street,  is  a  decree,  and,  under  Code  Civil  Proo.  N.  Y.  i  876,  an  action  may  be 
brought  on  it  at  any  time  within  SO  years. 
2l  Uvkioipai.  Corporatioxs — Liabilities — Interest. 

Interest  will  begin  to  run  on  a  claim  against  a  municipal  gOTemment  only  from 
the  time  of  a  demand  for  payment. 

Appeal  from  special  term. 

Action  by  Owen  Donnelly  against  the  city  of  Brooklyn.    Judgment  was 
rendered  for  plaintiff,  and  defendant  appeals. 
Argued  before  Van  Wtck  and  Osbobne,  JJ. 
Almet  F.  Jenkt,  for  appellant.    J.  M.  dk  A.  H.  Van  Cott,  for  respondent. 

Yan  Wyck,  J.  This  action  is  brought  to  recover  the  aggregate  of  two 
awards,  amounting  to  $2,800  damages,  for  land  taken  to  widen  North  Second 
street,  Brooklyn,  under  chapter  559,  Laws  1871,  and  interest  thereon  from 
'November  9, 1876,  the  dale  of  the  conflrmation  of  such  awHrds  by  the  supreme 
court.  The  trial  court  gave  plaintiff  judgment  for  82,800, — the  amount  of 
said  awards, — 82,111.08  interest  thereon  from  March  9,  1877,  aggregating 
the  sum  of  84,910.08,  and  granted  an  extra  allowance  of  0245.50,  being  5  per 
cent,  upon  the  amount  of  such  recovery.  The  liability  of  the  city  for  the 
principal  of  such  awards  is  not  longer  an  open  question,  having  been  conclu- 
sively  settled,  unless  barred  by  the  statute  of  limitations,  in  McCormaek  v. 
City  of  Brooklyn,  108  N.  Y.  49,  14  N.  E.  Rep.  808. 

Whether  or  not  this  cause  of  action,  brought  over  ,10  years  after  having 
accrued,  is  outlawed,  presents  a  question  not  entirely  free  from  doubt.  There 
is  no  authority  exactly  in  point,  though  the  weight  of  the  authorities  upon 
kindred  cases  seems  to  favor  the  application  to  this  case  of  the  20-yeais  lim- 
itation provided  for  in  Code  Froc.  §  90,  and  Code  Civil  Froc.  §  376,  in  refer- 
ence to  a  "judgment  or  decree."  The  tendency  of  the  decisions  of  our  state 
court  seem  to  uphold  the  theory  that  the  conflrmation  of  an  award  by  the  court 
is  s  judicial  act  in  Uie  nature  of  a  judgment  or  de6ree.  Strictly  speaking,  it 
is  not  a  "judgment,"  as  defined  by  Code  Froc.  §  245,  and  Code  Civil  Froc. 
g  1200, — "the  final  determination  of  the  rights  of  the  parties  in  an  action." 
But  it  will  be  observed  that  the  word  "decree"  is  also  used  in  CodeProc.  §  90, 
and  Code  Civil  Froa  ^  376.  This  term  is  certainly  comprehensive  enough,  when 
not  limited  in  its  use  therein  by  a  statutory  definition,  to  include  a  judicial 
determination  of  the  rights  of  the  parties  in  the  legal  proceedings  for  the  con- 
demnation of  private  lands  for  use  of  public  streets  undertheright  of  eminent 
domain.  This  may  seem  to  be  a  strained  construction  of  these  provisions,  un- 
less it  is  kept  in  mind  that  the  judicial  decisions  of  our  courts,  both  before 
and  since  their  enactment,  have  strongly  inclined  to  hold  the  conflrmation  of 
such  awards  to  be  a  judgment  or  decree.  The  statutory  definition  negatives 
the  former,  but  not  the  latter,  and  a  resort  to  the  word  "decree"  relieves 
tbese  decisions  of  conflict  with  positive  legislative  enactment.  The  confirma- 
tion of  such  award  by  the  court  is  a  judicial  act  directing  the  payment  of 
same,  and  final  and  conclusive  upon  the  parties.  Striker  v.  Kelly,  7  Hill,  9, 
19;  Embury  v.  Conner,  8  N.  Y.  512,  523;  IMan  v.  Mayor,  etc,  62  K.  Y. 
472;  Re  Department  of  Parka,  73  N.  Y.  565;  Mayer  t.  Mayor,  101  N.  Y. 
288,  4  N.  £.  Rep.  386;  Re  Canal  and  Walker  Sts.,  12  N.  Y.  411.  Twenty 
years'  limitation  seems  to  apply  to  awards  for  taking  of  lands  for  public  use, 
and  to  assessments  confirmed  by  the  court.  Wood,  Lim.  p.  841,  §  172,  note 
8;  Mayor,  etc.,  v.  Colgate,  12  N.  Y.  140;  Fisher  v.  Mayor,  etc.,  67  N.  Y.  78. 
We  have  not  overlooked  section  223, 2  Rev.  Laws,  p.  448,  which  provides  that 
Y.7K.Y.8.no.2 — 4 
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street  opening  assessments  in  New  York  citj  shall  be  a  lien,  and  "maybe 
sued  for  and  recovered"  "in  like  manner  as  if  said  bousps  and  lots  were  mort- 
gaged to  tbe  mayor  for  the  payment  thereof. "  This  may  weaken  somewhat 
tlie  force  of  tbe  authority  of  these  two  eases  in  the  cause  at  bar,  but  still  we 
tbiok  that  an  action  on  such  award  can  be  maintained  at  any  time  within  20 
years. 

The  trial  court  allowed  interest  upon  the  awards  from  March  9, 1877,  though 
no  demand  of  payment  was  made  till  October  4,  1888.  This  brings  us  to  the 
consideration  of  tbe  only  remaining  question  raised  by  this  appeal.  Is  inter- 
est on  a  claim,  without  an  agreement  for  the  payment  of  interest,  chargeable 
against  a  municipal  corporation  or  government  liefore  a  lawful  demand  of 
the  principal  has  been  made?  There  is  a  well-defined  distinction  running 
through  the  authorities,  between  the  obligation  of  the  private  and  that  of  the 
public  debtor  on  such  matured  claims.  The  former  must  seek  his  creditor 
and  tender  payment  at  maturity,  or  become  liable  from  that  time  for  interest. 
The  latter  is  presumed  to  be  able,  ready,  and  willing  to  meet  tlie  demauds  of 
its  creditors  as  they  become  due,  and  is  not  chargeable  with  interest  till  tbe  cred- 
itor has  demanded  payment  thereof,  and  tiien  only  from  the  time  of  the  demand- 
In  daily  practice  this  distinction  is  strictly  observed.  Whoever  heard  of  the 
State  or  city  comptroller,  or  the  county  treasurer,  starting  on  his  journey,  in- 
search  of  creditors,  armed  with  check-book,  or  loaded  with  legal  tender,  for 
the  purpose  of  tendering  payment  of  the  public  debts?  It  would  be  thoroughly 
impracticable,  and  the  contention  that  such  duty  rested  upon  the  state  or  city 
would  provoke  the  spirit  of  mirth  iq  the  most  glum  of  the  laity.  Tbe  creditor 
and  debtor  of  a  government  must  seek  its  disbursing  officer, — the  former  to  re- 
ceive his  money,  or  start  interest;  the  tatter  to  pay  his  money,  or  stop  interest. 
There  is  a  long-established  rule  which  relieves  the  national  government  from 
liability  for  interest  on  claims  against  it,  unless  there  is  an  express  agreement 
or  legislative  act  providing  for  the  payment  of  interest.  7  Op.  Atty.  Gen. 
523;  Wightman  v.  U.  8..  23  Ct.  01.  145;  ffaney  v.  U.  8.,  18  Ct.  01.  489, 
note;  TUlson  v.  Same,  100  U.  S.  43.  This  has  been  modified  in  its  application 
to  state,  county,  or  city  governments  by  making  them  liable  for  interest  on 
such  a  claim  from  the  time  of  a  lawful  demand  of  payment  thereof.  Tbe 
courts  of  this  state,  after  a  careful  consideration  of  the  reasons  therefor,  have 
approved  this  rule  so  modified.  Peoplev.Commiasioners,  5  Denio,  401;  Paul 
V.  Mayor,  etc.,  7  Daly,  144;  Taylor  v.  Same,  67  N.  Y.  94;  PMllips  v.  Oudlipp. 
50  How.  Pr.  363, 365;  Uameraley  v.  Mayor,  eta.,  56  N.  Y.  635.  The  courts  of 
Missouri  are  in  accord  with  this  principle.  Rabbins  v.  County  Court,  3  Mo. 
42;  Skinner  v.  Platte  County,  22  Mo.  437;  State  v.  Trusleeit,  61  Mo.  155. 
The  case  of  Lord  t.  Mayor,  3  Hill,  426,  cited  by  respondent  to  sustain  the 
opposite  view,  does  so  only  in  appearance.  It  was  an  action  to  recover  dam- 
ages for  the  di!Struotion  of  a  house  to  prevent  the  spreading  of  a  fire.  Tbe 
commencement  of  an  action  is  equivalent  to  a  demand,  and  interest  was  al- 
lowed only  from  a  date  subsequent  to  that,  viz.,  from  the  date  of  confirma- 
tion of  the  award  by  the  court  of  common  pleas,  which  occurred  after  the 
commencement  of  the  action  in  pursuance  of  a  mandamus  issued  out  of  the 
supreme  court.  Head  v.  City  of  Buffalo,  74  N.  Y.  463,  and  several  other 
authorities  cited  by  respondent,  should  not  influence  us  upon  this  point,  for 
in  those  cases  the  city  had  expressly  agreed  to  pay  interest,  issuing  interest- 
bearing  obligations.  The  weight  of  authority  leads  us  to  conclude  that  cred- 
itors of  a  state  or  city  government,  holding  matured  claims  without  an  agi-ee- 
luent  for  the  payment  of  interest,  must  seek  such  debtor,  and  demand  pay- 
ment of  their  claim,  before  interest  will  commence  to  run  thereupon.  This  is 
a  salutary  rule,  the  wisdom  of  which  is  well  illustrated  by  this  very  claim. 
Tbe  city  has  taken  no  steps  to  widen  the  street,  and  tbe  plaintiff  has  not  l>een 
disturbed  in  the  use  of  his  buildings  erected  upon  the  very  land,  in  part  at 
least,  tor  tbe  taking  of  which  bis  awards  were  granted.    Both  plaintiff  and 
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the  city  acquiesce  in  this  condition  for  about  11  years, — the  city  imposing  no 
assessment  upon  the  plaintiff  for  the  improvement,  and  changing  in  no  way 
the  physical  conditions  surrounding  the  premises ;  the  plaintiff  talking  no  steps 
to  compel  the  city  to  make  the  improvement,  and  never  asking  the  city  for 
the  payment  of  his  awnrds  for  about  11  years,  lest  the  city  might  respond,  and 
at  once  set  in  motion  the  machinery  for  assessing  him  and  his  neighbors  for 
the  costs  attending  the  improvement.  The  application  of  the  rule  requiring 
a  demand  upon  the  city  for  the  payment  of  the  award  to  start  the  running  of 
interut  certainly  works  no  injustice  In  this  case.  We  do  not  think  that 
(his  Inrard  is  a  judgment  within  the  meaning  of  Laws  1844,  c.  824.  §  1,  pro- 
viding that  "every  judgment  shall  bear  interest  from  the  time  of  perfecting 
Uiesame."  The  statutory  definition  of  a  judgment  excludes  such  assump- 
tion. This  theory  is  further  supported  by  the  fact  that  this  statute  was  re- 
pealed by  Laws  1877,  c.  417,  §  1,  subd.  18,  and  re-enacted  in  Ck>de  Civil  Proc. 
1 1211,  in  the  same  terms;  and  Id.  §  1200, — a  part  of  the  same  chapter, — re- 
stricts the  meaning  of  the  word  "judgment"  to  "a  final  determination  of  the 
rights  of  parties  in  the  action."  For  tliese  reasons  we  are  of  the  opinion  that 
plaintiff  ia  not  entitled  to  interest  on  the  awards  till  payment  had  been  de- 
manded on  October  4,  1888.  Judgment  must  be  reduced  by  the  amount  of 
interest  allowed  from  March  9,  1877,  to  that  date,  and  the  extra  allowance 
on  such  interest,  and,  as  modified,  must  be  affirmed. 


O'SuLLivAN  f).  New  York  El.  R.  Co.  et  al. 

{Superior  Cowrt  of  New  York  City,  Special  Term.    July  1, 1889.) 

L  iRjnxcTioN— Parties — Ncisancb. 

lu  an  action  to  enjoin  a  nuisance,  both  the  lessor  and  lessee  of  the  structare  con- 
stituting the  imisanoe  are  nedessar;  parties. 
8.  Action — MisJontDER — Injunction. 

A  complaint  which  alleges  that  the  defendant's  structure  is  a  permanent,  unlaw- 
ful nuisance,  inflicting  irreparable  damage  on  plfdntift's  property,  and  which  prajs 
for  a  permanent  injunction,  and  that  the  damage  inflicted  may  be  ascertained  and 
adjudged  to  plaintifl,  does  not  Improperly  unite  two  causes  of  action. 

On  demurrer  to  complaint. 

Action  by  Eugene  O'SuUivan  against  the  New  York  Elevated  Bailroad 
Company  and  the  Manhattan  Railway  Company.  The  complaint  alleges  that 
the  railroad  of  the  defendants  is  a  permanent,  unlawful  nuisance,  inflicting 
irreparable  damage  upon  the  plaintiff's  property,  and  that  the  defendants  had 
no  right  to  build  or  operate  their  railroad  upon  the  plaintiff's  premises,  and 
prays  "that  the  defendants,  and  each  of  them,  be  perpetually  enjoined  and  re- 
strained from  operating  their  said  railroad  in  Pearl  street  running  in  front 
of,  or  past,  or  over,  or  upon  the  said  plaintiff's  two  parcels  of  land  and  prem- 
ises, or  either  of  them,  and  that  they  remove  tlieir  said  railroad  and  structure 
from  said  Pearl  street  in  front  of  plaintiff's  said  two  parcels  of  land  and  prem- 
isee,  and  each  of  them,  until  tliey  have  made  to  the  said  plaintiff  proper  and 
adequate  compensation  tor  the  damage  and  injury  already  inflicted  and  here- 
after to  be  inflicted  upon  him  by  reason  of  the  construction,  maintenance,  and 
<q>eration  of  said  railroad."  And  further  prays  "that  the  damages  sustained 
by  the  plaintifl  by  reason  of  the  construction,  operation,  and  maintenance  of 
said  railroad,  down  to  the  lime  of  trial  of  tliis  action,  may  be  ascertained  and 
determined  by  the  court,  by  the  judgment  herein,  and  that  the  plaintiff  may 
have  judgment  therefor  and  for  the  recovery  of  tlie  same,  and  that  be  may 
have  such  other  and  further  judgment,  order,  or  relief  in  the  premises  as  may 
be  right  and  equitable. " 

Evarts,  Choate  db  Beaman,  (Thomas  T,  aherman  and  Wm.  V.  Roioe,  of 
eonnsel,)  for  plaintiff.  Davies  d)  Rapallo,  {Brainard  ToHea,  of  counsel,) 
for  def^danta. 
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O'GoRUAN,  J.  This  is  a  demurrer  to  the  plainlifTs  complaint  on  the 
grounds  that  causes  of  action  are  improperly  united  in  the  complaint,  and  that 
the  complaint  does  not  state  facts  sufiScient  to  constitute  a  cause  of  action 
against  the  defendants,  or  either  of  them.  The  action  is  brought  on  tha 
equity  side  of  the  court  for  the  purpose  of  obtaining  equitable  relief  by  way 
of  injunction,  perpetually  restraining  the  defendants,  and  each  of  them,  from 
inflicting  or  continuing  to  inflict  on  the  plaintiff  the  injuries  to  his  real  estate 
in  Pearl  street,  which  are  admitted  by  the  demurrer.  One  of  the  defendants, 
the  New  York  Elevated  Railroad  Company,  inflicted  the  tirst  trespass  ob  the 
property  of  the  plaintiff,  in  the  proceedings  taken  by  it  in  the  constructim  at 
the  Elevated  Bailroad  upon  his  said  real  estate.  That  defendant  before  any 
use  was  made  of  the  structure,  and  on  or  about  the  20tb  day  of  May,  1879, 
leased  the  structure  so  erected  to  the  second  defendant,  the  Manhattan  Rail- 
way Company,  and  the  said  second  defendant  has  occupied  the  said  structure 
and  used  it  for  the  transit  of  its  cars  since  that  time,  inflicting,  as  well  by  the 
continuance  of  said  structure  as  by  its  use  of  the  same,  trespasses  on  the 
plaintiff's  property. 

The  purpose  of  the  action  is  to  obtain  equitable  relief  preventing  forever 
the  recurrence  and  continuance  of  these  ti'espasses.  This  is  the  relief  prayed 
for. 

In  order  to  enable  the  court  effectually  to  give  this  perpetual  rdief  it  waa 
necessary  that  all  parties  having  a  substantial  interest  in  the  title  to  the  struct- 
ure and  its  use  should  be  made  parties.  Bridge  Co.  v.  Lewis,  63  Barb.  115. 
Thus  it  was  proper  and  necessary  that  the  lessor  as  well  as  the  lessee  should 
be  made  parties,  so  that  the  person  entitled  to  possession  of  the  structure,  in 
case  of  termination  of  the  lease  for  any  cause,  should  be  affected  by  the  judg- 
ment of  the  court,  perpetually  restraining  the  continuance  of  the  trespass. 
Taylor  v.  Railroad  Co.,  50  N.  Y.  Super.  Ct.  840;  Bridge  Co.  v.  Lewis,  niprOt 
114,  115;  Irvine  v.  Wood,  51  N.  Y.  224,  230. 

I  see  no  reason  to  regard  the  uniting  the  causes  of  action  here  as  consti- 
tuting ground  of  demurrer.  The  action  is  not  brought  in  form  or  in  essence 
to  recover  damages  from  either  of  the  defendants,  nor  is  that  the  main  or 
principal  cause  or  purpose  of  this  action.  The  purpose  of  the  action  was 
clearly  to  obtain  equitable  relief  enjoining  forever  the  commission  of  the  tres- 
pass begun  by  one  of  the  defendants  and  continued  by  the  other. 

A  court  of  equity,  having  acquired  jurisdiction  of  the  defendants,  and  be- 
ing justified  in  granting  the  equitable  relief  by  way  of  injunction  against 
them,  as  prayed  for,  had  the  power  to  grant  also,  as  incidental  relief,  a  judg- 
ment for  such  damage  to  plaintiff's  property  as  bad  been  inflicted  by  the  de- 
fendants, or  either  of  them,  to  make  payment  of  the  amounts  found  to  be 
proper  compensation  for  damages, — part  of  the  conditions  it  might  impose 
for  withholding  its  equitable  relief.  JJline  v.  Railroad  Co.,  101  N.  Y.  121, 
123,  4  N.  £.  Kep.  536;  Pond  t.  RaUway  Co..  112  K.  Y.  186,  188,  190.  19 
N.  E.  Rep.  487;  Williams  v.  Railroad  Co.,  16  N.  Y.  lU.  and  Henderson  v. 
Railroad  Co.,  78  N.  Y.  428-431,  434,  436,  437,  et  seq.  This  course  a  court 
of  equity,  is  justifled  in  taking,  in  order  to  prevent  multiplicity  of  actions, 
and  grant  in  the  one  suit  such  ample  and  comprehensive  relief  as  will  put  an 
end  to  unnecessary  litigation.  Henderson  v.  Railroad  Co.,  supra,  431. 
The  learned  counsel  for  the  defense  justifles  his  demurrer  on  the  theory  that 
this  is  an  action  at  law,  brought  mainly  and  directly  to  obtain  payment  of 
damages  inflicted.  The  form  and  sulMtance  of  the  complaint,  however,  do 
not  sustain  that  contention.  The  complaint,  in  its  statement  of  facts,  is  neo- 
eesarily,  and  to  a  great  extent,  narrative,  but  the  cause  of  action  is  one, 
and  applicable  to  each  defendant,  as  is  also  the  main  relief  asked  for. 

The  facts,  as  alleged  and  admitted  by  the  demurrer,  suflSciently  show  the 
plaintiff's  right  to  a  perpetual  injunction  against  both  and  each  of  the  defend- 
ants; against  the  Manhattan  Railway  because  of  its  present  oooapation  and 
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use  of  the  structure,  to  the  dama^^e  of  the  plaintiff;  and  against  the  defend- 
ant the  New  Yorlc  Elevated  Uailroad  by  reason  of  its  continuing  title  in  the 
structure  as  lessor,  and  its  possible  possession  on  the  cessHtion  of  the  lease, 
which,  bj  its  terms,  must  occur  at  a  fixed  and  attached  period,  and  may  pos- 
sibly occur  at  an  earlier  period.  The  fact  that  the  time  for  the  termination 
of  the  lease  is  by  the  terms  of  the  lease  itself  remote  does  not  make  any  ma- 
terial difference  in  this  action,  in  which  the  injunction  sought  for  by  the 
plaintiff  is  perpetual.  These  views  of  this  contention  are,  in  my  opinion, 
well  sustained  by  the  authorities  above  referred  to,  and  numerous  other  au- 
thorities. 

The  demurrer  mnst  be  overruled,  with  costs,  bot  with  leave  to  answer 
within  2U  days  from  this  date. 


FiitsT  Nat.  Bakk  of  Lookfobt  «.  Bissell. 

(Circuit  Court,  Niagara  County.    June  8,  1889.) 

L  LmiTATiON  OT  AoTioNS — Amendmbkt  of  Statute — Retboactitb  Lavs. 

Code  CSvil  Froc.  fT.  Y.  i  401,  proridod  that  "if  after  a  canse  of  aotion  has  accrued 
against  a  person  he  departs  from  and  resides  without  the  state,  or  remains  con- 
tinaouBly  absent  therefrom  for  the  space  of  one  year  or  more,  the  time  of  his  absence 
is  not  a  part  of  the  time  limited  for  the  commencement  of  the  action. "  After  an  ac- 
tion had  Men  commenoed,  but  before  trial,  the  section  was  amended  by  the  act  of 
June  4,  ISKS,  so  as  to  require  the  debtor  not  only  to  be  a  non-resident  of  the  state, 
Imt  to  be  absent  therefrom.  Seld,  that  as  the  effect  of  the  application  of  the  amenda- 
tory act  to  the  pending  action  would  be  to  deprive  the  plaintiff  of  a  cause  of  action 
which  was  valid  when  the  aotion  was  commenced,  the  amended  statute  could  not 
operate  retroactively  witliout  violating  the  constitution  of  the  United  States,  pro- 
hibiting the  states  from  passing  laws  impairing  the  obligations  of  contracts. 
3,  Same — Absence  fkou  State. 

A  debtor  who  removes  from  the  state  before  a  cause  of  action  against  him  has 
been  barred  by  limitation,  and  who  continues  to  be  a  non-resident,  cannot  during 
that  time,  by  temporary  letams  to  the  state,  put  the  suspended  statute  again  in  op- 
eration. 

Action  by  First  National  Bank  of  Lockport  against  Bush  W.  Bissell,  on 
throe  promissory  notes.    Plea  of  statute  of  limitations  by  defendant. 

r.  F.  (C  Q.  W,  Bowen,  for  plaintiff.    Harmon  d:  Chapman,  for  defendant. 

Lewis,  J.  This  is  an  action  against  the  defendant,  as  indorser,  on  three 
promissory  notes.  The  defense  is  the  statute  of  limitations.  The  notes 
matured  December  13,  1877,  November  16,  1878,  January  22,  1879,  respect- 
ively. At  the  time  they  matured,  the  defendant  was  a  resident  of  the  state 
-of  New  York.  Thereafter,  and  in  the  montli  of  October,  1882,  he  removed 
to  the  state  of  New  Jersey,  and  has  ever  since  been  a  resident  of  that  state. 
This  aotion  was  commencied  in  January,  1888.  When  the  defendant  thus  re- 
moved from  this  state,  there  was  unexpired  of  the  six-years  limitation  on  the 
first  note,  one  year  and  two  months;  on  the  second,  two  years  and  one  month; 
and  on  the  third,  twoyears  and  tliree  months.  All  the  time  the  defendant  has 
resided  in  the  state  of  New  Jersey,  his  place  of  business  has  been  in  the  cil^ 
of  New  York;  having  an  othce  there,  with  his  name  upon  the  office  door,  and 
he  has  spent  the  business  part  of  each  secular  day  in  that  city. 

At  the  time  of  the  commtnceiuent  of  this  action,  section  401  of  the  Code  of 
Civil  Procedure  provided:  "If,  after  a  cause  of  action  has  accrued  against  a 
person,  he  departs  from  and  resides  without  the  state,  or  remains  continuously 
abaent  therefrom  for  the  space  of  one  year  or  more,  the  time  of  his  absence  is 
not  H  part  of  the  time  limited  for  the  commencement  of  the  acti^."  Prior  to 
the  trial,  and  on  the  4th  day  of  June,  1888,  section  401  was  amended  so  as  to 
read:  "If,  after  a  cause  of  action  has  accrued  against  a  person,  he  departs 
fFOD)  and  resides  without  the  state,  and  remains  continuously  absent  therefrom 
torthespaceof  one  year  or  more,  *  *  *  the  time  of  his  absence  *  *  * 
is  not  a  part  of  the  time  limited  for  the  commencement  of  the  action."    So 
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that  by  the  amended  section,  to  suspend  the  running  of  the  statute  of  limita- 
tions, the  debtor  must  not  only  be  a  non-resident  of  the  state,  but  be  absent 
therefrom.  Tlie  defendant  claims  that  this  section,  as  amended,  applies  to 
tliis  case,  notwithstanding  it  was  passed  after  tlie  action  was  commenced, — 
claiming  that  the  whole  matter  of  limitation  is  oneof  process  and  remedy,  and 
not  of  right  or  obligation,  and  is  therefore  entirely  without  the  scope  of  the 
constitutional  prohibition  respecting  the  obligations  of  contracts.  If  he  is 
right  in  his  contention,  and  this  amended  section  is  held  to  apply  to  this  case, 
the  statute  has  probably  run  against  these  notes,  and  the  plaintiff  is  not  en- 
titled to  recover;  and  this  is  the  first  question  to  be  considered.  The  purpose 
of  this  section  is  to  regulate  the  time  within  which  an  action  may  be  com- 
menced after  the  claim  matures;  it  has  no  reference  to  the  time  when  it  may 
be  tried,  but  within  what  time  it  may  be  commenced.  It  should,  I  think,  be 
limited  in  its  operation  to  the  time  of  the  commencement  of  the  action;  and  if, 
when  an  action  is  commenced,  a  cause  of  action  exists,  the  change  in  the  act 
should  not  be  construed  to  be  retroactive,  unless  its  language  plainly  and  un- 
mistaliably  imports  that  purpose.  Qoillotel  ▼.  City  of  New  York,  87  K.  Y. 
441;  RUshardson  T.  Cook,  87  Yt.  599;  Hedger  t.  Bennakvr,  8  Mete.  (Ky.) 
255;  Van  Rensselaer  v.  zivtngston,  12  Wend.  490. 

While  the  legislature  may  change  and  modify  remedies  and  forms  of  pro- 
ceedings, and  even  the  tribunal  itself,  they  cannot  destroy  or  abrogate  all  rem- 
edies whatever;  for,  by  so  doing,  they  impair  and  destroy  contracts.  Be- 
fore the  amended  section  took  eifect,  the  plaintiff  had  a  valid  cause  of  action 
against  the  defendant,*  and  had  the  plaintiff  succeeded  in  getting  its  cause  to 
trial  before  the  4lh  of  June,  1888,  the  time  when  the  amended  section  took 
effect,  it  would  then  have  been  entitled  to  Judgment.  If  the  defendant's  con- 
tention be  correct,  the  act  of  June  4th  destroyed  this  claim,  and  that  without 
giving  the  plaintiff  any  opportunity  or  means  of  avoiding  that  result.  If  the 
terms  of  this  section,  as  amended,  plainly  import  that  it  was  to  be  retrospec- 
tive in  its  operations,  and  apply  to  actions  then  pending,  thereby  defeating  a 
contract  previously  valid,  it  would  conflict  with  the  proiiibltion  of  the  United 
States  constitution,  which  forbids  the  states  passing  laws  impairing  tbe  obliga- 
tion of  contracts. 

In  an  elaborate  article  written  by  Judge  Cooley,  entitled  "Effect  of  a 
Change  in  the  Law,"  published  in  3  South.  Law  Rev.  (N.  8.)  44,  the  author 
says  that  "statutes  should  be  construed  so  as  to  apply  prospectively,  unless  by 
their  terms  a  retrospective  elTect  is  clearly  intended.  *  *  *  if  the  new 
defense  would  defeat  a  contract  previously  valid,  or  take  away  any  right  as- 
sured to  the  party,  then  the  defense  could  not  be  allowed,  for  it  would  come 
within  the  prohibition  of  that  clause  of  the  constitution  of  the  United  States 
which  forbids  the  states  passing  laws  which  impair  the  obligation  of  contracts. 
Bemedies  are  always  under  legislative  control,  and  may  be  changed  at  will; 
provided  the  change  does  not  go  to  the  extent  of  depriving  the  one  party  of 
8Ul>stantial  redress,  or  of  fasteningupon  the  other  some  new  obligation."  In 
general,  when  the  law  is  altered  pending  an  action,  the  rights  of  tbe  parties 
are  decided  according  to  the  law  as  it  existed  when  the  action  was  begun,  un- 
less the  new  statute  shows  a  clear  intention  to  vary  such  rights.  End.  Interp. 
St.  §  282. 

Tlie  defendant's  counsel  insists  that  even  if  it  be  held  that  the  amended  sec- 
tion does  not  apply  to  this  case,  but  that  the  case  is  to  be  disposed  of  under 
the  section  as  it  existed  before  it  was  amended,  then  there  should  be  added  to 
the  time  thaf  had  elapsed  between  tlie  maturity  of  the  notes  and  the  time  the 
defendant  removed  from  the  state,  the  time  he  actually  spent  in  the  state  of 
New  York  while  residing  in  New  Jersey:  and  if  that  be  done,  it  will  appear 
that  tbe  statute  of  limitations  had  run  against  the  notes  at  tlie  time  the  action 
was  commenced.  This  claim  of  the  defense  has  been  the  subject  of  mucli  dis- 
cussion, and  the  decisions  thereon  have  not  been  entirely  harmonious.     The 
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construction  given  to  this  section  by  Justice  Ingrahah,  in  Bassett  v.  Bassett, 
55  Barb.  518,  meets  witli  my  approval.  The  learned  justice  held  that  a  cred- 
itor is  not  obliged  to  follow  his  debtor  to  another  state,  nor  is  he  called  upon 
to  watch  him  to  ascertain  whether  he  comes  into  the  state  for  atemporary  pur- 
pose. 8o  long  as  his  residence  is  elsewhere.  It  may  also  be  said  tiiat  it  was  in- 
tended to  give  the  creditor  control  as  well  over  the  person  as  the  property  of 
the  debtor,  by  requiring  a  residence  in  the  state  to  give  effect  to  the  limita- 
tion. This  would  not  be  the  case  if  temporary  return  from  time  to  time  could 
overcome  the  residence  abroad.  The  case  of  Bassett  v.  Bassett  was  affirmed 
in  the  court  of  appeals,  though  not  reported.  When  the  plaintiff  learned  that 
bis  debtor  had  removed  from  the  jurisdiction  of  the  courts  of  this  state,  he  was 
jnstifled  in  waiting  for  bis  return.  He  was  not  obliged  to  visit  the  place  of 
bis  residence  in  another  state  for  the  purpose  of  ascertaining  whether  he  oc- 
casionally came  to  the  state  of  New  York,  and,  if  so,  when  and  where  he 
might  be  found.  Neither  was  he  obliged  to  institute  inquiries  in  the  towns 
and  cities  of  this  state  to  ascertain  if  he  could  be  found  therein.  McCord  t. 
Woodhull,  27  How.  Pr.  54. 

My  conclusion  is  that  the  defendant  has  failed  to  establish  a  defense,  and 
that  tbe  plaintiff  is  entitled  to  a  judgment  for  the  amount  claimed  in  its  com- 
plaint* 


In  re  Blakrhet. 

(Surrogate's  Court,  Bockland  County.  February,  1889.) 

EXBCTTTOBS  ASD  AdMINISTBATOBS — SeTTLBMKHT  AND  ACCOUNTINO — CoMMTRBIOm. 

To  entitle  each  co-ezecntor  to  full  commiBsioDs,  under  Code  Civil  Proa  N.  Y.  | 
S736,  providing  that  where  the  value  of  deoedent'a  personal  estate  amounts  to  or 
exceeds  C100,000  over  all  his  debts,  each  executor  or  administrator  is  entitled  to  the 
fnll  compensation  allowed  a  sole  executor  or  administrator,  it  is  sufficient  if  the 
valne  of  snch  estate  amounts  to  the  requisito  sum  at  the  time  of  the  executors'  ac- 
counthig,  though  it  fell  short  of  that  amount  when  the  inventory  was  taken. 

Proceedings  for  an  accounting  by  David  W.^Eipp  aud  another,  executors  of 
Hannah  M.  Blakeney,  deceased. 
A.  &  A.  X.  Fallon,  for  petitioners.     Wm.  E.  Qowdey,  for  next  of  kin. 

Weiant,  S.  The  deceased  testatrix  died  December  12,  1886.  Letters  tes- 
tamentary of  her  wUl  were  granted  .January  7,  1887.  An  Inventory  of  her 
personal  estate  was  filed  in  this  office  on  March  4,  1887,  which  disclosed  tbe 
value  of  her  personal  estate  to  be  896,786.70.  This  proceeding  for  an  ac- 
counting was  commenced  on  June  15, 1888,  upon  the  petition  of  the  execu- 
tors, and  wherein  their  accounts  were  filed  July  20, 1888,  by  which  it  appears 
that  the  assets  of  the  estate  were  then  of  the  value  of  0101,189.47.  The  ex- 
ecutors claimed  double  commissions  upon  this  sum,  under  section  2736  of  the 
Code  of  Civil  Procedure,  which  provides  that  "where  the  value  of  the  personal 
estate  of  the  decedent  amounts  to  one  hundred  thousand  dollars,  or  more, 
over  all  his  debts,  each  executor  or  administrator  is  entitled  to  the  full  com- 
pensation allowed  by  law  to  a  sole  executor  or  administrator,  unless  there  are 
more  than  three,"  etc.  To  tbe  allowance  of  these  double  commissions  the 
legatees  and  next  of  kin  object,  claiming  that  to  bring  a  case  within  this  sec- 
tion it  is  requisite  that  tbe  estate,  at  the  time  of  the  death  of  tbe  decedent. 
Should  be  of  the  value  of  $100,000. 

Upon  tbe  submission  of  this  question  to  me  for  determination  I  bad  tbe 
impression  that  such  was  the  meaning  of  the  statute.  This  impression  was 
based  upon  my  understanding  that  the  authorities  had  placed  that  construc- 
tion upon  the  section;  but,  after  an  examination  of  the  decisions,  and  on  ap- 
plication of  the  principles  which  have  been  enunciated  by  the  courts  bearing 
upon  the  question  of  the  compensation,  the  extent  thereof,  upon  what  based, 
and  when  earned  and  payable,  of  executors  and  administrators,  and  a  consid- 
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eration  of  the  pmctical  application  of  the  langnage  of  the  statute  under  the 
constructions  contended  for  by  the  respective  parties,  I  have  reached  the  con- 
clusion that  my  former  impression  was  erroneous.  The  statute,  by  its  Ian- 
guage,  contemplates  a  determination  or  finding  of  the  "value"  of  the  estate 
and  of  tlie  "debts,"  in  order  to  ascertain  whether  or  not  full  commissions  are 
allowable  to  each  executor.  Kow,  when  and  how  does  the  statute  contemplate 
that  this  should  be  done?  Is  it  by  the  making  and  filing  of  the  inventory? 
The  statute,  if  such  were  the  intention,  could  and  would  most  probably  have 
been  made  thus  specific. 

In  the  administration  of  estates  an  inventory  is  not  made  in  any  sense  con- 
clusive as  to  values,  and  forms  no  fixed  basis  for  a  judicial  determination. 
It  is  merely  a  piece  of  evidence,  open  to  impeachment  by  an  interested  party. 
It  is.  in  a  sense,  an  ex  parte  fixing  of  values  to  assets,  and  mtide  under  the 
supervision  of  the  executor.  If  that  alone  is  to  serve  as  the  basis  for  a  de- 
termination of  the  value  of  the  assets,  what  is  there  to  prevent  the  executor, 
in  collusion  with  the  appraisers,  from  fixing  untrue  or  fictitious  values  to 
assets  uncertain  in  value  or  quite  worthless,  in  order  to  bring  the  aggregate 
high  enough  to  entitle  him  to  the  increased  compensation?  He  will  be  thus 
made  a  principal  actor  in  fixing  his  own  compensation.  The  legislature  surely 
never  intended  to  clothe  him  with  such  power.  No  metliod  of  review  of 
these  valuations  is  provided  except  upon  an  accounting.  It  seems  to  me  that, 
as  the  statute  is  silent  as  to  how  or  when  this  value  of  the  personal  estate 
should  be  ascertained,  it  is  fair  to  assume  that  these  questions  are  to  be  de- 
termined in  the  method  prescribed  for  the  settlement  of  estates  by  account- 
ing, and  that  a  determination  of  the  value  of  the  estate  is  contemplated  in 
that  way.  Commissions  of  an  executor  cannot  be  retained,  until  allowed  by 
judicial  determination  on  an  accounting.  Wheelwi-igM  v.  Rhoades,  11  Abb. 
N.  C.  382,  28  Hun,  67;  Trust  Co.  v.  Bixhy,  2  Dem.  Sur.  494;  Freeman  v 
Freeman,  4  Bedf.  Sur.  211.  Not  only  the  allowance  of  commissiona,  but  the 
amount  thereof,  is  then  fixed,  and  this  involves  the  valuation  of  the  assets  or 
estate.  The  vtklue  must  be  judicially  determined,  and  this  can  and  should  be 
done  only  on  an  accounling,*to  which  all  interested  persons  are  parties. 
Again,  the  amount  of  the  debts  must  be  determined.  As  to  liow  and  where 
it  shall  be  done,  the  statute  is  also  silent.  The  time  and  method  of  ascertain- 
ing the  debts  in  the  aduiinistration  of  an  estate,  and  the  settlement  thereof, 
is  prescribed  by  statute.  As  no  metliod  is  prescribed  for  ascertaining  the 
amount  of  the  debts,  in  order  to  decide  the  question  of  allowance  of  additional 
commissions,  it  is  reasonable  to  suppose  that  they  are  to  be  ascertained  in  the 
usual  method  provided  by  the  statutes  regulating  the  administration  of  es- 
tates. Now,  if  the  "value"  of  the  estate  and  the  amount  of  the  "debts"  of 
the  decedent  are  to  be  determined  by  the  usual  methods,  and  upon  an  account* 
ing,  then  it  seems  to  me  that  the  "value,"  as  there  and  then  found,  is  the 
value  that  is  to  be  taken  as  the  basis  from  which  to  adjudge  whether  or  not 
double  commissions  are  allowable. 

It  may  be  urged,  for  the  purpose  of  the  determination  of  the  right  to  the 
additional  commissions,  that  the  accounting  may  relate  back  to  the  time 
of  the  death  of  the  decedent.  But  this  would  thus  involve  a  double  examina- 
tion,— one  to  ascertain  the  value  at  the  time  of  the  decedent's  death,  and  an- 
other for  the  purpose  of  fixing  the  value  of  the  assets  for  which  the  executor 
or  administrator  is  accountable  in  his  administration.  This  would  cause  an 
additional  expense  frequently,  and  generally  amount  to  more  than  the  com- 
missions. Again,  this  double  examination  and  valuation  would  lead  to  con- 
fusion. Assets  fluctuate  in  value.  A  bond  and  mortgage  worth  its  face  at 
the  time  of  the  death  of  the  decedent  may,  before  it  could  be  converted  into 
cash,  greatly  depreciate.  Stocks  and  bonds  may  increase  or  decrease  mate- 
rially in  value, — may,  indeed,  become  worthless.  In  the  instances  where  the 
assets  had  decreased,  if  the  value  at  the  time  of  the  death  of  the  decedent 
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were  to  prevail,  then  the  executor  or  adnainiatrator  cltiiming  double  commis- 
sions would,  contrary  to  the  prevailing  rule,  not  only  get  commissions  on  de- 
preciated or  worthless  assets  at  their  then  full  value,  bat  also  secure  double 
commissions  upon  such.  These,  among  other  circumstnnces  and  considera- 
tions, have  led  me  to  the  conclusion  that  the  only  construction  of  this  statute 
that  will  lead  to  an  orderly,  systematic,  and  uniform  determination  of  the 
value  of  tlie  estate  over  the  debts,  is  to  adopt  the  value  at  the  time  of  the  ac- 
counting as  the  "value  of  the  personal  estate  of  the  decedent."  I  do  not  be- 
lieve that  the  legislature  intended  to  Gx  one  time  at  which  the  value  should 
be  determined  for  the  purpose  of  double  commissions,  and  another  for  the 
purpose  of  single  commissions,  which  would  be  the  case  if  the  contention  of 
the  legatees  herein  should  prevail  against  the  conclusion  I  have  adopted. 

It  may  be  urged  that  the  executors  and  administrators  may  be  tempted  to 
delay  accounting  for  the  purpose  of  having  the  estate  increase,  or  otherwise 
reach  an  aggregate  that  will  come  up  to  the  $100,000  limit;  but  in  answer  to 
this  it  may  be  said  that  the  executor  or  administrator  cannot  thus  abuse  his 
trust,  if  the  persons  interested  in  the  estate  see  that  he  is  brought  to  a  proper 
accounting.  But  it  may  be  argued  with  even  greater  force  from  the  opposite 
side,  that  an  executor,  in  fixing  the  value  of  the  estate  as  of  the  time  of  the 
death  of  tlie  decedent,  will  be  tempted  to  give  the  assets  a  fictitious  value  in 
making  the  inventory  and  otherwise,  so  as  to  secure  the  double  commissions. 
There  will  be  every  incentive  for  him  to  overvalue  assets,  and  to  set  down 
worthless  properties  at  some  valuation,  and  then,  upon  his  accounting, 
claim  loss  or  deterioration  from  causes  uncontrollable  by  him,  which  m  ust 
lead  to  more  or  less  contention  and  litigation. 

1  am  aware  that  in  several  cases  which  the  counsel  for  the  next  of  kin 
has  brought  to  my  attention  it  has  been  held  that  the  value  of  the  estate, 
at  the  time  of  the  death  of  the  decedent,  left  to  be  administered,  or  which 
comes  to  a  trustee  afl  a  trust  fund,  is  the  one  by  which  the  question  is  to* 
he  determined.  If  it  is  meant  to  be  held  that  the  increase,  in  the  usual 
course  of  administration,  as  in  tliis  one,  may  not  be  considered  as  a  part  of 
the  estate  of  a  decedent  for  the  purpose  of  deciding  wlieiher  or  not  the  value 
of  the  estate  is  sufficient  to  authorize  double  commissions,  then  I  do  not  assent 
to  the  correctness  of  such  construction  of  the  statute.  But,  however  the 
learned  judges  may  have  expressed  themselves  on  tliis  point,  each  case  is  dis- 
tinguishable from  this  upon  the  facts,  and  the  decision  is  made  to  turn  upon 
circumstances  other  tiian  exist  in  this  case.  In  He  Biackwell,  decided  by 
Surrogate  Willet  of  Queens  county,  (not  reported,)  tlie  learned  surrogate 
states  that  the  statute  "must  mean  the  eorpvs  of  the  estate  received  from  a 
testator,  not  as  it  may  be  augmente<l  by  rents,  profits,  and  accumulations  re- 
alized after  his  death."  But  he  adds  that,  upon  the  "scheme  of  the  will  and 
codicil,"  annual  settlements  were  contemplated,  and  the  executor  will  not  be 
allowed  to  increase  their  compensation  by  neglecting  their  duties  in  that  re- 
spect, until  the  aggregate  of  income  shall  make  it  amount  to  over  $100,000. 
In  Re  Sloason,  2  Dem.  Sur.  257. 1  do  not  think  that  the  learned  surrogate  de- 
cided the  exact  question  here  presented,  and  certainly  not  adversely  to  the 
claim  of  the  exei-utors.  It  was  held  that  in  a  case  of  testamentary  trustee- 
ship the  income  arising  from  the  trust  fund  could  not  be  added  to  the  prin- 
cipal to  make  up  the  $100,000.  In  distinguishing  t  hat  ease  from  In  re  Leggatt, 
4  Bedf.  Sur.  148,  the  learned  surrogate  says,  at  page  260:  "It  does notappear 
upon  the  statement  of  the  facts  tliat  the  rents  so  received  were  regarded  strictly 
as  income.  *  •  *  The  rents  in  question  might  very  properly  have  been 
treated  as  substantially  an  accession  to  the  personalty,  and  as  forming,  there- 
fore, a  part  of  the  principal  of  the  estate,  rather  than  of  income  collected." 
Thus,  within  the  views  of  the  surrogate  as  above  expressed,  the  accrued  in- 
terest at  the  time  of  the  accounting,  and  received  by  the  executors,  may  be 
treated  as  an  accession  "to  the  personalty,  and  as  forming,  therefore,  a  part  of 
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the  principal  of  tbe  estate."  Savage  t.  Sherman,  24  Hun,  807,  was  a  case  of 
trusteeship.  Tbe  rents  and  incorae  were  accounted  for  and  paid  out  periodic- 
ally, and  at  no  one  time  did  the  estate  amount  to  9100,000.  It  was  sought 
to  bring  all  of  these  several  amounts  of  income  into  one  aggregate  with  the 
principal,  although  the  same  liad  been  accounted  for  and  paid  over,  and  apoD 
which  single  commissions  had,  at  each  accounting,  been  retained.  There  are 
other  distinguishing  circumstances  in  the  case,  and  upon  which  the  decision 
was  rested,  which  show  that  the  exact  point  here  involved  was  not  directly 
examined  and  decided.  It  is  said  at  page  314  that  the  amounts  from  time  to 
time  "received  and  disbursed  were  far  below  the  sum  required  for  thepuiv 
pose  of  justifying  additional  commissions,  and  those  only  could  be  chai-ged 
upon  them  which  were  legiilly  apportioned  to  the  amounts  at  the  lime  col- 
lected and  disbursed." 

I  think  that  the  following  authorities  sustain  the  construction  of  the  statute 
I  have  adopted:  In  re  Leggatt,  4  Redf .  Sur.  148;  In  re  Mason,  98  N.  Y.  627; 
Smith  V.  Buchanan,  5  Dem.  Sur.  169.  In  the  Daily  Register,  of  the  date  of  Sep- 
tember 18,  1888,  there  appears  an  article*  upon  the  question  of  the  proper 

I  Matter  of  Blakbnbt. 

Borne  differenoe  of  opinion  seems  to  ezist  as  to  the  right  of  several  co-ezeeators  to 
daim  full  commlsstonB  for  each  under  the  statute  (Code  Civil  Proc.,  i  3786)  providing^ 
that,  "where  the  value  of  the  personal  estate  of  the  decedent  amounta  to  C100,000  or 
more  over  all  bia  debts, "  suoh  lull  commissiona  shall  be  allowed,  unless  there  are  more 
than  three,  eto.  The  question  is  whether  the  right  to  full  commissions  Is  to  be  deter- 
mined b7  reference  to  the  inventory  valuation,  minus  the  debts  and  exclusive  of  income, 
etc,  or  whether  income  and  proceeds  of  real  estate  can  be  included  in  ascertaining 
what  is  the  aggregate  personalty. 

In  determining  this  question  it  is  to  be  observed  that  there  may  be  a  distinction  be. 
tween  the  amounts  on  which  commissions  are  to  be  computed,  and  those  the  aggregate 
of  which  confer  the  right  to  full  commissions.  There  is  no  doubt  that  commissions, 
'  single  or  double,  are  to  be  computed  on  income  as  well  as  principal,  and  on  proceed* 
of  real  estate  as  well  as  onpersonal  estate.  But  this  does  not  necessarily  determine  the 
ooestion  whether,  in  judging  whether  the  amount  of  the  personal  estate,  after  deduct- 
tag  debts,  exceeds  tlOO,000,  we  are  to  include  income  or  proceeds  of  realty. 

Surrogate  Woods,  of  Albany,  in  a  well-considered  opinion  in  Smith  v.  Buchanan,  5 
Dem.  189,  in  which  he  reviewed  the  previous  decisions,  held  that  tbe  proceeds  of  real 
estate  equitably  converted  by  the  will  were  to  be  regarded  as  personal  estate  for  this 
purpose.  In  the  case  of  The  Leggett  Estate,  (4  Redf.  148,)  before  Surrogate  Calvin, 
where  the  personal  estate  was  less  than  9100,000,  but  tbe  rents  of  real  estate  collected 
and  paid  out  by  the  executors  under  the  will  amounted  to  muuh  more  than  S100,000,  it 
was  held,  upon  an  accounting  which  embraced  both  classes  of  assets,  that  the  execu- 
tors were  entitled,  upon  a  liberal  construction  of  the  statute,  to  full  commissions,  as 
being  a  case  where  within  the  equity  of  tbe  statute  the  personal  estate  of  tbe  decedent 
exceeded  C100,000.  There  can  probably  be  no  doubt  that  in  the  intent  of  the  draughtsman 
of  the  statute  the  words  "  personal  estate  "  were  inserted  merely  because  it  is  ordinarily 
only  the  personal  estate  with  which  executors  have  to  do.  Moreover,  if  it  be  held  that 
the  statute  only  applies  where  movable  property  belonging  to  the  decedent  in  his  life- 
time and  left  by  him  at  death  exceeded  the  limit,  the  right  of  testamentary  trustees, 
who  are  very  commonly,  charged  with  the  care  of  real  property,  would  be  aiMurdly 
subjected  to  the  same  restriction  by  reason  of  section  2811,  which  malces  the  clause  as 
to  executors  control  the  right  of  several  testamentary  trustees  to  full  commissions. 
There  is  much  force  in  the  views  presented  by  the  court  of  appeals  in  deciding  the  right 
of  executors  and  trustees  annually  accounting  to  ctiarge  6  per  cent,  on  the  first  thoa- 
sand  dollars  of  income  accounted  for,  (Matter  of  Mason,  98  N.  Y.  627,)  and  it  appears  to 
us  that  the  same  reasoning  fully  supports  the  doctrine  of  Smith  v.  Buchanan  and  The 
Estate  of  XiOggett,  and  leads  to  the  conclusion  that,  although  executors  as  such  may  not 
be  entitled  to  charge  commissions  on  the  value  of  real  estate  of  which  they  have  charge, 
all  the  property  of  the  estate  which  comes  to  their  hands  in  money  and  is  paid  out  or 
them,  as  well  as  all  personalty  upon  the  inventory,  is  to  be  regarded,  when  presentM 
upon  one  accounting,  as  the  oasis  for  determining  whether  several  executors  are  en- 
titled to  full  commissions.  The  justice  of  such  a  rule  as  this  seems  to  be  made  clear 
by  the  cases  cited.  Tbe  only  mischief  which  it  might  engender  is  that  executors  might, 
in  a  rare  case,  be  tempted  to  delay  accounting,  or  to  misconstrue  their  powers,  for  the 
purpose  of  reaching  an  aggregate  which  will  exceed  the  limit ;  but  the  same  discern- 
ment of  the  court  which  could  perceive  such  a  tendency  could  preclude  it  from  having 
effect  by  talcing  the  account  with  a  rest,  if  even  such  a  formality  were  necessary.  So 
far  as  public  policy  is  concerned,  we  believe  that  all  experience  suggests  that  the  stat- 
ute flzmg  the  compensation  of  executors,  guardians,  ana  trustees  should  be  liberally  in- 
terpreted, while  the  rules  imposing  their  duty  and  liability  should  be  strictly  enforced. 
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construction  of  this  section  of  the  Code,  reviewing  the  authorities,  and  the 
conclusion  there  reached  is  similar  to  the  one  at  which  I  have  here  arrived. 
The  conciusion  there  reached  is  expressed  as  follows:  "That  all  the  proper- 
ty of  tlie  estate  tliat  comes  to  their  hands  in  money,  and  is  paid  out  by  them, 
as  well  as  all  personalty  upon  the  inventory,  is  to  be  regarded,  when  present- 
ed upon  an  accounting,  as  the  basis  for  determining  whether  several  execu- 
tors are  entitled  to  fnll  commissions."  This  expresses  my  view  of  the  stat- 
ute; and  the  increase  which  comes  to  the  estate  in  the  usual  course  of  admin- 
istration, together  with  the  principal  of  the  estate  at  the  time  of  this  account- 
ing, being  of  an  aggregate  of  $100,000  over  all  debts  of  the  decedent,  each 
executor  is  entitled  to  full  comuiissions. 


Chium  et  al.  v.  Tuttle  «t  oZ. 

ISupreme  Court,  General  Term,  Fourth  Department.    September,  1889.) 

Patbnts  fob  Inventions— Infbisoembjjt— Jurisdiction  or  Stats  Coubts. 

A  state  court  has  no  jurisdiction  to  enjoin  a  person  from  auing  for  an  Infringe- 
ment of  a  patent.    Chobohill,  J.,  dissenting. 

Appeal  from  special  term. 

Action  for  an  injunction  by  J.  Morris  Childs  and  another  against  Willis  H. 
Tuttle  and  others.  A  preliminary  injunction  was  granted,  and  a  motion  to 
vacate  it  was  subsequently  made  and  denied.  From  the  order  denying  the  de- 
fendants' motion  to  vacate  the  injunction  Willis  H.  Tuttle  appeals. 

Argued  before  Martin,  P.  J.,  and  Merwin  and  Churuhill,  JJ. 

J.  Henry  MetcaJf,  for  appellant.     Risley  <i  Perry,  for  respondents. 

Maktin,  p.  J.  The  controversy  between  the  parties  to  this  action  arises 
out  of  the  claim  that  the  plaintiffs  are  manufacturing  and  selling  a  spiing- 
tooth  harrow,  which  infringes  upon  a  patent-right  owned  by  the  defendante. 
The  relief  sought  by  this  action  was  to  restrain  the  defendants  from  bringing 
any  suit  or  suits  against  the  purchasers  or  users  of  the  plaintiffs'  harrow  for 
an  alleged  infringement  of  such  patent,  until  acertain  suit  between  a  portion  of 
the  defendants  and  one  Shorden  should  be  determined  by  the  United  States 
supreme  court,  where  said  action  was  then  pending  on  appeal.  A  prelimi- 
nary injunction  was  granted  enjoining  the  defendants,  their  agents,  attorneys, 
and  employes,  from  instituting  or  prosecuting  "any  suit  or  suits  for  an  al- 
leged infringement  of  such  patent  against  any  of  the  sellers,  purchasers,  or 
users  of  barrows  manufactured  and  sold  by  the  plaintiffs,  and  that  they  may 
hereafter  manufacture  and  sell  until  the  final  hearing  and  decision  of  the  case 
now  on  appeal  to  the  supreme  court,  wherein  the  Ueed  patent  is  involved,  or  un- 
til the  final  decision  of  a  case  brought  by  the  owners  of  said  patent  against  these 
plaintiffs,  in  a  court  having  jurisdiction  of  the  subject-matter  of  the  alleged 
infringement,  until  the  further  order  of  this  court. "  A  motion  to  vacate  such 
injunction  was  subsequently  made  and  denied.  The  injunction  was  however 
modified  by  striking  out  the  words  "decision  of  the  case  now  on  appeal  to  the 
supreme  court,  wherein  the  Reed  patent  is  involved,"  and  inserting  the  words 
"during  the  pendency  of  this  action,"  in  lieu  of  the  words  thus  stricken  out. 
The  injunction,  as  moclifled,  restrained  the  institution  or  prosecution  by  the 
defendants  of  any  suit  against  the  sellers,  purchasers,  or  users  of  plaintiffs' 
harrows  for  infringement  of  the  defendants'  patent  during  the  pendency  of 
this  action,  or  until  the  final  decision  of  an  action  brought  by  the  defendants 
against  the  plaintiffs  in  the  United  States  court.  From  the  order  denying  the 
defendants'  motion  to  vacate  such  injunction  this  appeal  was  taken. 

The  important  question  presented  by  this  appeal  is,  was  this  court  author- 
ized or  had  it  the  power  to  restrain  the  defendants  from  prosecuting  an  action 
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in  the  federal  courts  to  secure  their  alleged  rights,  under  a  patent  issued  by 
the  United  States?  The  federal  courts  have  exclusive  jiirisdictiun  of  actions 
for  infringement  of  patent  rights.  Dudley  v.  Mayhew,  3  N.  Y.  9;  Uovey  v. 
Vemil  Co.,  57  N.  Y.  119;  De  Witt  v.  Manufacturing  Co.,  66  N.  Y.  459; 
Service  Co.  v.  Clark,  100  N.  Y.  365,  370,  3  N.  E.  Hep.  335.  "An  action 
ior  an  infringemeot  lies  in  favor  of  the  owner  of  a  patent  against  any  one 
who  claims  to  manufacture,  use,  or  enjoy  the  same  in  opposition  to  his 
TighU."  Service  Co.  v.  Clark,  100  N.  Y.  365,  371,  8  N.  E.  Bep.  835.  A 
state  court  has  no  authority  to  restrain  the  proceedings  of  a  federal  court. 
McKitn  v.  Voorhies,  7  Cranch,  279;  Riggs  v.  Johnson  County,  6  Wall.  195; 
Ahleman  v.  Booth,  21  How.  516;  Duncan  v.  Darst,  1  How.  306;  Amy  v.  Super- 
visors, 11  Wall.  136.  While  a  state  court  has  jurisdiction  to  dncide  questions 
«s  to  the  title  to  letters  patent  or  of  an  action  on  contract,  although  such  ac- 
tion involves  the  validity  of  a  patent,  it  has  no  authority  to  restrain  a  party 
from  using  the>  patent  pendente  lite,  or  in  any  way  to  pass  upon  a  question  as 
'to  an  infringement  of  the  patent;  as  to  that  the  federal  courts  have  exclusive 
jurisdiction.  Sercioe  Co.  Y.'Clark,  supra;  Manufacturing  Co.  v.  Reinoehl, 
102  N.  Y.  167,  6  N".  E.  Rep.  264.  Nor  have  the  state  courts  any  jurisdiction 
to  entertain  a  suit  to  restrain  the  Infringement  of  a  patent.  Dudley  v.  May- 
hew,  8  N.  Y.  9;  Gibson  v.  Woodworth,  8  Paige,  182."  I  think  the  doctrine  of 
the  authorities  cited  quite  decisive  of  the  question  under  consideration,  and 
•that  it  must  be  held  that  this  court  had  no  authority  to  restrain  the  defend- 
ants from  prosecuting  actions  in  tlie  federal  courts  against  either  the  makers, 
sellers,  or  users  of  a  barrow,  which  was  an  infringement  upon  their  patent; 
-and  as  this  court  could  in  no  way  pass  upon  that  question,  It  could  not  enjoin 
Ihe  defendants  from  prosecuting  their  actions  in  a  court  having  exclusive  ju- 
risdiction of  the  subject-matter  thereof.  If  this  court  has  power  to  restrain 
the  defendants  from  bringing  an  action  in  the  federal  courts  against  one  class 
■of  infringers,  it  can  restrain  them  from  bringing  an  action  against  any  person 
who  infringes  upon  their  rights;  if  so,  then  it  may  enjoin  every  owner  of  a 
.patent  from  maintaining  an  action  for  the  infringement  of  his  right;  and  hence 
4i  state  court  would  possess  the  power  to  nullify  the  patent  laws  of  the  United 
Stales,  and  render  the  patents  granted  by  it  valueless.  I  think  no  such 
>power  is  vested  in  the  state  courts.  The  exclusive  jurisdiction  of  that  sub- 
ject is  vested  in  the  federal  courts.  The  question  here  is  not  one  of  comity, 
'nor  oneof  concurrent  jurisdiction;  it  isaquestion  of  limitation  and  authority. 
2)'o  case  has  been  cited  wliich  sustains  a  doctrine  which  will  uphold  the  in- 
junction granted  in  this  case,  and  I  have  been  unable  to  Qnd  any.  The  case 
of  Emaek  v.  Karu,  34  Fed.  Bep.  46,  does  not  sustain  the  doctrine  contended 
for,  and  is  not  in  conflict  with  the  foregoing  conclusion.  In  the  Emaek  Case 
the  action  was  in  the  federal  court,  and  was  brought,  not  to  restrain  the  de- 
fendants from  asserting  their  claimed  rights  under  their  patent  by  bringing 
actions  for  infringement  thereof,  but  to  restrain  them  from  maliciously  in- 
juring pluintifF's  business  by  issuing  circulars  threatening  the  complainant's 
customers  with  lawsuits  for  all  infringements.  This  case  falls  far  short  of  es- 
tablishing the  doctrine  tliat  a  stiite  court  may  restrain  a  party  from  commenc- 
ing an  action  in  the  federal  court  for  an  alleged  infringement  of  a  patent, 
when  the  latter  court  has  exclusive  jurisdiction  of  such  an  action. 

The  effect  of  the  injunction  in  this  case  is  to  restrain  the  defendants  from 
-commencing  any  actions  against  the  sellers,  purchasers,  or  users  of  any  har- 
row that  has  been  or  shall  be  manufactured  by  the  plaintiffs,  even  though  it 
be  identical  in  all  respects  with  the  harrows  manufactured  under  the  Iteed 
patent.  If  the  plaintiffs'  harrow  is  an  infringement  upon  the  defendants' 
patent,  lean  perceive  no  equity  in  restraining  them  from  asserting  their  rights 
against  any  person  or  persons  who  are  liable  for  such  infringement,  and,  as 
was  said  by  Blatchfokd,  J.,  in  the  Asbestos  Felting  Co.  Case,  13  Blatcbf . 
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454.  "I  am  not  aware  of  »nv  principle  which  would  anthorize  tiie  court,  In  a 
suit  of  this  character,  to  restrain  a  defendant  from  liringing  suits  on  his  pat- 
ent before  that  patent  is  adjudged  to  be  invalid.  The  granting  of  the  patent 
to  the  defendants  confers  the  right  to  bring  suits  thereon  for  its  infringo> 
ment." 

I  am  of  the  opinion  that  the  court  had  no  authority  to  grant  the  preliminary 
injunction  in  this  case:  tliat  the  spt'cial  term  should  have  vacated  it,  and  erred 
in  denying  the  defendants'  motion  for  that  purpose.  These  considerations- 
lead  me  to  the  conclusion  that  the  order  denying  the  said  motion  should  b» 
reversed,  with  81U  costs,  and  an  order  vacating  said  injunction  should  b» 
granted,  with  910  costs  and  disbursements  on  this  appeal. 

Mebwin,  J.,  concurred.    Ghvrohill.  J.,  dluented.    See  pott,  227. 


MoBRis  et  al.  v.  Wblu.  ' 
(Supreme  Court,  General  Term,  Fourth  Department.    Beptember,  1889.) 

L  DSCEIT — FA.LSB  REPRSSENTATIOIIg — FiNDIKOS  OT  RKrBBEI. 

A  flndlng  by  a  referee  that  a  false  representation  by  a  pnrdhaser  was  not  relied) 
on  by  a  salesjiiaa  is  contrary  to  the  evidence,  when  he  also  finds  that  the  representa- 
tion was  made,  and  the  salesman  testifies,  without  oontradlotlon,  that  he  did  rely 
on  It,  though  it  appears  that  the  salesman's  employers  made  other  inquiries  before- 
the  delivery  of  the  goods. 
&  Rbfxkbhcg — RarusAi.  to  7nn>— HARia.E88  Brboiu 

In  an  action  to  rescind  a  sale  on  the  ground  that  It  was  Indnoed  by  the  fraudulent, 
misrepresentations  of  the  vendee,  an  erroneous  refusal  of  the  referee  to  find  that 
the  misrepresentation  was  relied  on  is  harmless,  where  it  does  not  appear  that  the 
Tendee  knew  the  representation  to  be  false  when  he  made  It,  and  that  he  made  it 
with  Intent  to  defraud. 
IL  Witness— IMPBAOBUENT  bt  Fabtt  Caixino. 

Where  a  witness  testifies  as  to  a  former  statement,  "I  might  have  sworn  to  It," 
the  party  calling  him  cannot  aslc,  "If  you  did  so  swear,  was  it  trust"  as  the  effect 
of  such  question  is  to  discredit  his  own  witness. 
4  SAI.B— Rescission— EvTDEircE. 

In  an  action  against  an  assignee  for  benefit  of  oreditors  to  recover  goods  sold  to- 
his  assignors,  on  the  ground  that  the  assignors  bought  the  goods  with  Intent  to  de- 
fraud, the  testimony  of  the  assignor  that  he  did  not  buy  with  intent  to  defraud  la- 
admissible. 

5.  BaHE — ASSIONXENT  BT  PUBOHASBS— lirVBNTORT. 

In  such  action  the  inventory  of  the  assignors  is  admlaalbleL 
0.  Bahb — Declarations. 

The  declarations  of  one  of  the  aasignors,  made  before  the  assignment,  are  not  ad- 
missible in  such  action. 

7.  EviBKNCE — Declarations  of  Third  Persons. 

Statements  of  another,  by  which  persons  obtained  oredlt,  if  made  without  their 
knowledge,  are  not  admissible  against  them  to  prove  fraud  on  their  part. 

8.  AppbaI/ — ^Rbvibw — Harmless  Error. 

Though  evidence  lie  erroneously  excluded,  yet  if  it  be  subsequently  introdnoedi 
the  error  Is  harmless. 
8.  Same. 

If  evidence  be  erroneously  admitted,  the  error  Is  crired  where  the  same  facts  are- 
properly  proven  by  other  testimony. 
]&  Sajk. 

A  refusal  of  a  referee  to  allow  the  question, "  Did  you  believe  this  statement  to  be- 
tme  t "  is  harmless,  when  the  witness  has  testified  that  he  had  aoted  on  the  statement. 

Ai^teal  from  Judgment  on  report  of  referee. 

Action  of  replevin  by  George  Morris  and  Edmund  Lewis  against  Edwin 
If.  Wells,  assignee  of  Sooville  3c  Roe,  to  rescind  a  contract  of  sale  made  to- 
his  assignors,  on  the  ground  that  the  sale  was  induced  by  the  fraudulent  mis- 
lepresentations  of  the  latter,  and  to  recover  the  goods  sold.  Judgment  was 
rendered  against  the  plaintiffs,  and  they  appealed. 

On  the  trial  the  referee  found  that  the  plaintiffs  were  partners;  that  th» 
defendant's  aasignors  were  also  partners  at  the  time  of  the  sale  of  the  goods- 
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referred  to  in  the  complaint;  that  the  defendant  was  a  counselor  at  law,  doing 
business  in  the  city  of  Syracuse;  that  on  the  20tb  of  September,  1887,  Sco- 
ville  &  lloe  made  a  general  assignment  for  the  benefit  of  their  creditors  to 
the  defendant,  which  was  accepted  by  him,  and  that  he  duly  qualified  and 
entered  upon  the  disclmrge  of  bis  duties  as  such;  that  by  said  assignment 
preferences  were  made  to  the  amount  of  $1,169.19;  that  the  purchase  of  the 
goods  in  question  was  made  in  the  usual  and  ordinary  course  of  business,  and 
was  necessary  for  the  business  of  the  defendant's  assignors;  tliat  the  plain* 
tiffs  sold  said  goods  relying  upon  a  communication  or  report  of  the  financial 
standing  of  Scoville  &  Roe  made  by  the  Wilber  Mercantile  Agency  about 
April  13,  1887;  tliat  such  communication  was  not  based  upon  any  statements 
or  information  furnished  by  or  received  from  Scoville  &  Roe,  or  either  of 
them,  and  that  it  was  made  without  their  knowledge  or  consent;  that  aaid 
goods  were  not  purchased  by  Scoville  &  Koe  with  the  preconceived  design  not 
to  pay  for  them ;  that  no  false  representations  were  made  by  them  to  the  plain- 
tilfs,  upon  which  they  relied,  to  induce  the  sale  of  the  goods  in  question;  that 
the'value  of  the  goods  replevied  was  $233.82;  that  the  title  to  such  goods  was 
in  the  firm  of  Scoville  &  Koe  at  the  time  of  their  failure,  and  passed  to  the 
defendant;  that  the  damages  for  tlie  detention  of  such  goods  was  $9.33.  The 
referee  found  as  a  conclusion  of  law  that  the  defendant  was  entitled  to  judg- 
ment  for  the  possession  of  the  property  in  question,  and,  if  it  could  not  be  re- 
covered, then  for  its  value,  and  the  sum  of  $9.33  damages  for  its  detention, 
with  costs.  The  referee,  at  the  request  of  the  plaintiffs,  also  found,  among 
other  things,  that  in  the  month  of  April  or  May,  1887,  Scoville  &  Roe  pur- 
chased of  the  plaintiffs'  agent  the  goods  referred  to  in  the  complaint;  that 
previous  to  taking  the  order  and  making  such  sale  the  agent  made  inquiries 
of  Scoville,  one  of  the  assignors,  regarding  the  standing  and  responsibility  of 
such  firm,  and  the  members  thereof,  for  the  purpose  of  ascertaining  the  credit 
of  said  firm,  and  taking  their  order  for  the  goods  referred  to  in  the  complaint; 
that  at  the  time  of  making  such  inquiries  Scoville  stated  to  said  agent  that  he, 
Scoville,  was  personally  worth  $6,000;  that  such  statement  was  false;  that 
it  was  communicated  to  the  credit  man  of  the  plaintiffs  before  the  shipment 
of  the  goods  in  suit,  and  before  the  delivery  thereof  to  the  defendant's  as- 
signors; that  on  or  about  the  17tli  of  August,  1887,  between  that  day  and 
the  4tb  of  September  of  that  year,  the  plaintiffs  delivered  to  the  defendant's 
assignors  the  goods  so  sold,  and  that  the  goods  were  received  and  accepted  bj 
them. 

Argued  before  Hardin,  F.  J.,  and  Martin  and  Merwin,  JJ. 

Samuel  H.  Wandell,  for  appellants.    C.  V.  Kellogg,  for  respondent. 

Martin,  J.  The  only  question  relating  to  the  findings  of  the  referee,  or 
to  his  refusal  to  find  as  requested  by  the  plaintiffs,  which  we  deem  it  neces- 
sary to  examine  arises  upon  his  finding  "that  no  false  representations  were 
made  by  Scoville  &  Roe  to  the  plaintiffs,  upon  which  the  plain tifb  relied,  to 
induce  the  sale  of  the  goods  in  question,"  and  upon  his  refusal  to  find  "that 
plaintiff's  agent  relied  on  the  said  statement  so  made  by  Scoville  that  he  was 
personally  worth  six  thousand  dollars,  and  sold  the  bill  of  goods  referred  to 
in  the  complaint  upon  the  strength  of  such  representation."  The  plaintiffs 
excepted  both  to  the  finding  referred  to  and  to  the  referee's  refusal  to  find  as 
requested.  "Exceptions  to  alleged  findings  of  fact,  when  they  are  unsup- 
ported by  evidence,  and  to  refusals  to  find,  when  they  are  established  by  un- 
disputed proof,  present  questions  of  law,  and  are  reviewable  on  appeal. "  Bed- 
low  V.  Dock  Co..  19  N.  E.  Rep.  800;  Bullock  v.  BemU,  8  N.  Y.  Snpp.  390. 
The  referee  found  that  the  goods  inquestion  were  sold  by  the  plaintiffs'  agent; 
that  at  the  time  of  the  sale  he  made  inquiries  of  Scoville,  one  of  the  vendees, 
as  to  the  standing  and  responsibility  of  the  firm  and  the  members  thereof; 
that  Scoville  stated  that  he  was  worth  $6,000,  and  that  such  statement  was 
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false.  The  undisputed  evidence  was  that  the  agent  relied  upon  such  repre- 
aentations  in  making  such  sale.  Woolston,  the  plaintiffs'  agent,  testified  as 
follows:  "I  sold  the  bill  of  goods  on  the  information  I  got  from  Scoville  di- 
rect The  purport  of  it  was  that  Scoville  was  indiTidaally  good  for  six  thou- 
sand dollars.  *  *  *  The  conversation  was  to  the  effect  that  Mr.  Scoville 
was  personally  worth  six  thousand  dollars,  and  upon  that  I  based  ray  judg- 
ment in  selling  the  goods."  If  the  representations  were  made,  and  the  ref- 
eree has  so  found,  then  it  is  clear  from  the  evidence  that  the  plaintiffs'  agent 
relied  upon  them  in  making  such  sale,  and  the  learned  referee  erred  in  refus- 
ing to  so  find,  and  in  finding  to  the  contrary,  although  the  plaintiffs  made 
other  investigations  as  to  the  responsibility  of  such  firm  and  its  members  be- 
fore shipping  the  goods.  Nor  can  it  be  said  that  the  findings  contained  in  the 
referee's  report  are  to  control.  Sucb  is  not  the  rul&  If  the  findings  are  in- 
consistent, the  appellants  are  entitled  to  the  finding  most  favorable  to  them. 
Redfleld  v.  Redfleld,  110  N.  Y.  671,  18  N.  E.  Rep.  373. 

Assuming,  as  we  must,  that  the  referee  erred  in  such  finding  and  refusal 
to  find,  it  follows  that  the  judgment  must  be  reversed,  unless  the  error  was  a 
harmless  one.  The  refusal  of  a  referee  to  respond  to  a  request  to  find  is  not 
a  ground  for  reversal,  unless  such  refusal  was  prejudicial  to  the  appellant. 
In  re  Hicks,  14  N.  Y.  St.  Rep.  320.  While  the  findings  of  the  referee  and 
the  undisputed  evidence  in  the  case  establish  the  making  of  such  represen- 
tations, their  falsity,  and  that  they  were  relied  upon  in  making  such  sale, 
still  there  is  no  finding  of  the  referee  nor  conclusive  evidence  to  the  effect  that 
such  representations  were  known  to  be  false  when  made,  nor  that  they  were 
made  with  an  intent  to  defraud  the  plaintiffs;  but,  on  the  contrary,  the  ref- 
eree refused  to  find  that  such  sale  was  induced  by  the  fraud  of  the  defendant's 
assignors.  Before  the  defendant's  assignors  could  be  found  guilty  of  fraud, 
and  the  sale  of  the  goods  in  question  avoided  on  the  ground  of  such  represen- 
tations, it  was  necessary  to  establish  that  the  representations  were  known  to 
be  false  by  the  person  making  them,  and  that  they  were  made  with  an  intent 
to  defraud  the  plaintiffs.  Meyer  v.  Amidon,  45  N.  Y.  169;  Oherlander  v. 
Sfiieiu,  Id.  175;  Huhhell  v.  Meiga,  50  N.  Y.  480;  Wakeman  v.  Dalley,  51  N. 
Y.  27;  8imar  v.  Canaday,  58  N.  Y.  298;  Stitt  v.  Litlle,  63  N.  Y.  427. 
Tliere  being  no  such  proof  or  finding  we  do  not  perceive  iiow  the  plaintiffs 
could  possibly  have  been  injured  by  such  error,  as,  in  the  absence  of  such 
findings,  the  result  must  have  been  the  same.  Moreover,  the  plaintiffs  sub- 
mitted no  request  to  find  those  tacts.  Porter  v.  Smith,  35  Uun,  118;  Qraff 
y.  Ross,  47  Hun,  152.  Our  conclusion  is  that  this  error  of  the  referee  was 
harmless,  and  hence  would  not  justify  a  reversal  of  the  judgment. 

On  the  trial  the  plaintiffs  attempted  to  prove  the  declarations  of  one  of  the 
defendant's  assignors,  made  at  various  times  before  the  assignment.  This 
evidence  was  objected  to  by  the  defendant.  The  objection  was  sustained,  and 
the  plaintiffs  excepted.  The  plaintiffs  contend  that  the  leferee  erred  in  ex- 
cluding that  evidence.  We  think  the  ruling  of  the  referee  was  justified  by 
the  authorities.  Trxtax  v.  Slater,  86  N.  Y.  630;  Bullia  v.  Montgomery.  50 
N.  Y.  852;  Vidvard  v.  Powers,  84  Hun,  221;  Flagler  v.  Wheeler,  40  Hun, 
125;  Flagler  v.  Sclioeffel,  Id.  178.  If  these  rulings  were  erroneous,  still  the 
plaintiffs  were  not  prejudiced,  as  the  questions  were  subsequently  answered 
by  the  witness. 

The  plaintiffs  called  one  of  the  defendant's  assignors  as  a  witness,  who  tes- 
tified that  be  was  employed  by  the  defendant  at  a  salary  of  915  per  week. 
He  was  then  asked  if  he  testified  on  an  examination  in  supplementary  pro- 
ceedings as  follows:  "I  suppose  I  am  on  a  salary.  There  was  no  arrange- 
ment as  to  the  amount  I  was  to  receive;"  and  be  replied,  "I  might  have 
sworn  to  it."  This  was  followed  by  the  question:  "If  you  did  so  swear,  was 
it  trae?"  This  question  was  objected  to,  and  the  objection  was  sustained. 
It  is  quite  apparent  that  the  only  purpose  of  this  evidence  was  to  affect  the 
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credibility  of  the  witness  by  tl)e  proof  of  contradictory  statements.  As  the 
witness  wns  called  by  the  plaintiffs,  the  evidence  was  not  admissible  for  that 
purpose,  (Becker  v.  Koch,  104  N.  T.  394.  10  N.  E,  Rep.  701;)  if,  however, 
the  evidence  was  sought  for  any  other  purpose,  the  question  in  that  form  was 
objectionable,  and  the  court  in  its  discretion  was  justified  in  excluding  tho 
answer. 

The  defendant  introduced  in  evidence  the  inventory  of  the  firm  of  Scoville 
&  Roe,  under  the  plaintiffs'  objection  and  exception.  The  rniing  of  the  ref- 
eree in  admitting  this  evidence  seems  to  be  justified.  Adams  v.  Boioerman, 
109  K.  Y.  23,  15  N.  £.  Rep.  874.  Besides,  the  same  facts  were  proved  by 
the  plaintiffs  on  a  direct  examination  of  the  witness  Scoville. 

It  was  not  error  to  permit  the  defendant's  assignor  to  testify  that  he  did  not 
purchase  the  goods  in  question  witli  intent  to  clieat  the  plaintiffs,  or  with  an  in- 
tent not  to  pay  for  them.  Seymour  v.  Wihon,  14  N.  Y.  567 ;  Cortland  Countff 
V.  Herkimer  County,  44  N.  Y.  22.  The  plaintiffs  asked  the  witness  Woolston 
this  question:  "Did.yoa  rely  upon  this  statement?"  referring  to  the  state- 
ment that  Scoville  was  worth  $6,000.  This  was  objected  to  and  excluded. 
If  this  was  error,  it  was  harmless,  as  the  witness  had  already  testified  that 
"the  conversation  was  to  the  eCTect  that  Mr.  Scoville  was  personally  worth  six 
thousand  dollars,  and  upon  that  I  based  my  judgment  in  selling  the  goods,  i 
sold  the  bill  of  goods  on  the  information  I  got  from  Scoville  direct.  The  pur- 
port of  it  was  that  Mr.  Scoville  was  individually  good  for  six  thousand  dol- 
lars." This  evidence  shows  clearly  that  the  plaintiffs'  agent  did  rely  upoa 
such  statement  in  making  the  sale. 

Nor  do  we  think  the  refusal  of  the  referee  to  permit  the  witness  Woolston 
to  answer  the  following  question :  "  Did  you  believe  this  statement  to  be  true?* 
requires  a  reversal  of  this  judgment,  as  he  was  permitted  to  testify  that  h« 
based  his  judgment  on  that  statement  in  selling  the  goods,  which  shows  clear- 
ly that  he  believed  it.  The  statement  sent  by  Wells  to  the  Wilber  Mercantile 
Agency  was  properly  excluded.  It  was  not  admissible.  The  defendant's  as- 
signors knew  nothing  of  it,  and  were  not  shown  to  have  any  connection  with 
it  in  any  way.  It  was  not  evidence  against  them,  nor  was  it  proper  evidence 
in  the  action  against  the  defendant. 

The  counsel  for  the  appellants  has  called  our  attention  to  30  exceptions  re- 
lating to  the  admission  or  rejection  of  evidence  by  the  referee.  Most  of  them 
seem  not  to  have  been  deemed  sufiiciently  important  to  merit  any  suggestion 
or  remark  by  counsel,  except  to  state  the  folio  where  found,  and  that  they 
"were  well  taken."  We  have,  however,  examined  them  all.  The  preceding 
considerations  apply  to  maify  and  the  most  important  of  them.  Our  examina- 
tion of  the  remainder  has  led  us  to  the  conclusion  that  they  neither  require 
special  discussion  nor  warrant  a  reversal  of  the  judgment. 

We  are  of  the  opinion  that  the  decision  of  the  referee  is  justified  by  tb» 
evidence,  and  that  no  error  was  committed  on  the  trial  that  would  authorize> 
any  interference  with  the  judgment  appealed  from. 

Judgment  affirmed,  with  costs. 

Habdik,  p.  J.,  and  Merwin,  J.,  concur  in  result. 
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Ghasb  e.  8enn. 

{CUy  Covrt  of  New  York,  Oeneroi  Term.    October  8, 1889.) 

Bmiiics— Pasol  to  Vabt  Wbitiiio. 

A  promissory  note  was  given  "for  the  prlTilege  of  advertising  purposes  of  one 
panel,  eacQ  Txi&i  incQes,  in  1 5  cars  "  ot  a  certain  railway,  but  was  silent  as  to  how  such 
privilege  was  to  be  enjoyed.  HeM,  that  the  note  was  ambiguous  in  this  respect, 
and  that  parol  evidence  was  admissible  to  explain  the  ambiguity. 

Appeal  from  trinl  terra. 

Action  by  Lewis  S.  Chase  on  an  instrument  executed  by  defendant,  Jacqnes 
Senn,  in  tliese  words:  "New  York,  September  1,  1885. 

"I  promise  to  pay  to  the  order  of  L.  S.  Chase  one  hundred  and  eight  dollars 
monthly,  in  the  following  manner,  to-wit:  99,  20  days  after  date,  and  99  on 
the  20th  day  of  each  succeeding  month  for  twelve  months  from  date,  for  the 
privil^e  of  advertising  purposes  of  one  panel,  each  7x22  inches,  in  15  cars 
ot  the  Broadway  and  7th  Avenue  B.  B.  Co.,  in  the  city  of  New  York,  for  the 
term  of  one  year  from  date." 

The  defendant  for  defense  alleged  that  on  or  about  the  date  of  said  instru- 
ment, and  prior  to  the  execution  and  delivery  thereof  by  the  defendant  to  the 
plaintiff,  and  as  consideration  for  said  instrument  and  of  the  moneys  to  be 
paid  pursuant  to  the  terms  thereof  by  this  defendant  to  the  plaintiff,  the  plain- 
tiff  agreed  to  furnish,  put  up,  and  maintain  continuously  for  this  defendant, 
for  a  period  of  12  months  from  the  date  of  said  instrument,  one  panel,  each 
7x22  inches,  in  15  cars  of  tlie  Bi-oadway  &  Seventh  Avenue  Bailroad  Com- 
pany, in  the  city  of  New  York,  running  daily  on  the  surface  railroad  laid  in 
Broadway,  in  said  city  of  New  York,  each  of  said  panels  to  have  a  written  or 
printed  advertisement  tlierein  announcing  to  persons  traveling  in  said  cars 
defendant's  business  as  an  hotel  and  restaurant  keeper  at  Nos.  9  and  11  Wav- 
erley  place,  near  Broadway,  as  aforesaid.  That  after  the  execution  and  de- 
livery of  said  instrument  l)y  the  defendant  to  the  plaintiff  as  aforesaid,  and 
on  or  about  and  from  the  20th  day  of  October,  1885,  the  plaintiff  neglected, 
failed,  and  refused  to  perform  said  agreement  on  his  part,  although  the  de- 
fendant duly  demanded  of  the  plaintiff  that  he  perform  tlie  same,  and  that  on 
or  about  said  20tb  day  of  Octol>er,  1885,  the  defendant  elected  to  rescind  said 
agreement  with  the  plaintiff,  and  then  and  there  duly  notifled  the  plaintiff 
thereof.  The  trial  judge  directed  a  verdict  in  favor  of  the  plaintiff  on  the 
ground  that  the  answer  did  not  set  up  a  legal  defense  to  the  action,  and  from 
the  judgment  entered  on  this  verdict  the  defendant  appeals. 

Argued  before  MoAdah,  C.  J.,  and  McGown,  J. 

B.  J.  Myer»,  for  appellant.    E.  R.  Leavitt,  for  respondent. 

Per  CvniAH.  It  Is  conceded  that  the  instrument  sued  upon  Is  a  promis- 
sory note.  This  was  so  decided  by  this  court  and  by  the  court  of  common 
pleas,  iu  an  action  upon  a  similar  instrument.  Chase  v.  Behrman,  1  City  Ct. 
R.  352.  The  consideration  for  the  instrument  was  declared  upon  its  face  to 
be  "for  the  privilege  of  advertising  purposes  of  one  panel,  each  7x22  inches, 
in  15  cars  of  the  Broadway  and  7th  Aveuue  Railroad  Company,  in  the  city  of 
New  York,  for  the  term  of  one  year."  The  note  implies  that  the  plaintiff 
having  given  the  defendant  this  "privilege,"  it  (the  note)  was  given  in  pay- 
ment for  the  license.  The  effective  giving  of  ttie  privilege  was  not  a  condi- 
tion subsequent,  but  an  act  concurrent  with  the  giving  of  the  note;  for  reg- 
ularly every  month  thereafter  installments  were  to  tw  paid  until  the  entire  ob- 
ligation was  discharged.  But  how  was  the  privilege  to  be  enjoyed?  Who 
was  to  determine  the  form  or  design  of  tlie  sign  to  be  put  up,  and  to  select 
which  of  the  several  panels  of  the  car  into  which  it  should  go?  In  tliis  re- 
spect the  instrument  is  ambiguous,  for  it  fails  to  give  us  any  light  whatever 
opon  the  subject.  Evidence  furnishing  these  particulars  would  not  alter  or 
v.7M.Y.s.no.8 — 6 
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vary  the  conslderntion  clause  of  the  note,  tor  the  instrument  contains  nothing 
wliatever  upon  the  subject.  To  this  extent,  the  defendant  was  entitled  to 
give  evidence  under  the  answer  to  prove  a  total  or  partial  failure  of  consider- 
ation. 

The  rule  which  excludes  parol  evidence  where  contracts  are  redoced  to  writ- 
ing is  not  quite  as  broad  as  the  terms  in  which  it  is  commonly  stated  would 
seem  to  imply.  It  only  excludes  any  other  evidence  of  the  language  used  by 
the  parties  in  making  the  contract  than  that  which  is  furnished  by  the  instru- 
ment itself.  1  Geeenl.  £v.  816, 821.  For  illustrations  of  the  rule,  see  Moore 
v.  Meacham,  10  N.  Y.  207;  Field  v.  MuTuson,  47  N.  Y.  221;  Arthur  v.  Rob- 
erta, 60  Barb.  580;  Uinnemann  v.  Ronmhack,  39  N.  Y.  98;  Walrath  v. 
Thompson,  4  Hill,  200;  Bank  v.  Strever,  18  N.  Y.  502. 

The  plaintiCC  was  entitled  to  recover  on  the  mere  production  of  the  note, 
but  the  defendant  had  the  right  to  attack  the  consideration  of  it,  under  his 
special  defense,  and  the  ontui  of  proving  the  defense  was  upon  him.  He  could 
not  alter,  vary,  or  contradict  any  of  the  written  portions  of  the  contract,  but 
could,  to  the  extent  before  stated,  throw  light  upon  the  ambiguous  clause  in 
regard  to  the  consideration  for  the  contract  by  proving  its  meaning.  Upon 
the  former  trial  of  the  case,  the  defendant  was  not  limited  in  his  proofs  to  the 
extent  before  stated,  and  for  this  error  the  judgment  was  reversed.'  The  re- 
veraal  of  that  judgment  for  error  in  admitting  evidence  did  not  justify  the  ex- 
clusion upon  the  second  trial  of  all  evidence  on  the  part  of  the  defendant.  It 
follows,  therefore,  that  the  judgment  appealed  from  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 


Isaacs  v.  Jacobs. 

(City  Court  of  New  York,  General  Term.    October  8, 1889.) 

BviSBNCE— Paroi.  to  Vabt  Writino. 

Where  a  note  payable  unconditionBlly  has  been  ^ven  in  consideration  of  an  abso- 
lute assignment  of  a  dsim  against  third  persons,  evidence  of  an  oral  agreement  that 
the  note  was  not  to  be  operative  unless,  the  money  was  realized  on  the  assignment 
is  inadmissible,  such  a  condition  being  inconsistent  with  the  writings. 

Appeal  from  trial  term. 

Argued  before  McAdam,  C.  J.,  and  Nehsbas  and  MoGoMTK,  JJ. 

A.  L.  Sanger,  for  appellant.    H.  ffrtuae,  for  respondent. 

Per  Cubiam.  The  defendant  gave  the  plaintifF  an  assignment  of  a  claiiP 
against  S.  H.  Smith  &  Co.,  for  S745.70.  It  was  absolute  on  ito  face.  The 
plaintiff,  in  exchange  for  it,  gave  his  note  to  the  defendant  for  8745.70,  pay- 
able unconditionally  si}^  months  after  date.  Each  instrument  is  a  complete 
contract  in  itself,  the  one  being  the  consideration  of  the  other.  The  plaintiff 
sued  to  recover  8419.80,  and  the  defendant  admitted  the  plaintiff's  cause  of 
action,  and  recovered  judgment  for  the  difference  between  the  plaintiff's  note 
of  $745.70  and  his  claim  of  $419.80;  aggregating,  with  interest,  S408.68.  The 
plaintiff  offered  to  prove  at  the  trial  that,  at  the  time  the  note  and  assignment 
were  exchanged,  it  was  orally  agreed  that  the  note  should  nut  become  opera- 
tive unless  the  money  6a  the  assignment  was  realized.  The  evidence  was 
ruled  out,  upon  the  ground  that  it  tended  to  alter,  vary,  and  contradict  the 
terms  and  legal  effect  of  the  note  and  assignment.  We  think  the  proof  of- 
fered did  not  tend  to  prove  an  independent  condition  consistent  with  the  note 
and  assignment,  and  that  the  evidence  was  properly  excluded.  Bank  T. 
Koehler.  1  City  Ct.  R.  264;  Cocks  v.  Barker.  49  N.  Y.  107;  Smith  v.  KUlian, 
16  N.  Y.  St.  Bep.  568.  While  the  rule  prohibiting  oral  evidence  varying  the 
terms  of  a  written  contract  does  not  apply  to  separate,  independent  collateral 

'Not  reported. 
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nndeitaklngfl.  or  where  the  original  contract  was  verbal,  and  s  part  only  re- 
duced to  writing,  yet  where  it  appears,  by  an  inspection  of  a  written  contract, 
— read,  it  may  Ise,  in  the  liglit  of  surrounding  circumstances  in  order  to  its 
proper  understanding  and  interpretation, — that  it  was  intended  to  express  the 
whole  contract,  it  will  be  conclusively  presumed  so  to  do;  and  oral  evidence 
may  not  be  resorted  to  to  prove  that  there  was  a  stipulation  or  an  undertaking 
nei-essarily  connected  with,  and  one  of  the  elements  of,  tbe  contract,  but  not 
contained  therein.  Eighmie  v.  Taylor,  98  N.  Y.  288.  For  if  we  may  go 
outside  of  the  instrument  to  prove  that  there  was  a  stipulation  not  contained 
in  it,  and  so  that  only  part  of  ttie  contract  was  put  in  writing,  and  then,  be- 
cause of  that  fact,  enforce  the  oral  stipulation,  there  will  be  little  of  value  left 
in  the  rule  itself.  See  opinion  of  Finch,  J.,  in  the  case  cited.  The  assign- 
ment made  was  absolute  on  its  face,  and  the  note  contained  no  conditions  or 
quiiliScations,  and  the  evidence  offered  by  tbe  plaintiff,  and  excluded  by  the 
trial  judge,  sought  to  ingraft  upon  them  provisions  at  variance  with  their 
terms  and  legal  effect.  The  exceptional  rule,  admitting  evidence  of  independ- 
ent collateral  undertakings,  does  not  go  to  the  extent  of  permitting  proof  of 
oral  understandings  inconsistent  with  the  writings,  but  only  those  consistent 
witli  and  not  repugnant  thereto.  The  exception  must  be  kept  within  bounds, 
or  the  rule  itself  may  be  impaired,  or  even  destroyed.  For  the  reasons  stated, 
tbe  judgment  appealed  from  must  be  affirmed,  with  costs. 


BeFKE  t>.  SCHMALHOLZ. 

{CHy  Court  of  New  York,  Oeneral  Term.    October  S,  1889.) 

B*i.s — Dbuvebt. 

.  Where  plaintiff  agreed  to  deliver  certain  vehicles  to  defendant  "at  his  stable," 
defendant  to  pay  a  certain  amount,  deposited  with  his  attorney,  "when  the  plaintiff 
has  complied  with  the  foregoing  condition, "  tender  of  delivery  at  the  place  specified 
is  aconoitioo  precedent,  and  a  tender  of  the  vehicles  In  front  of  the  omoe  of  defend- 
ant's attorney  will  not  entitle  plaintiff  to  recover. 

Appeal  from  trial  term. 

Argued  before  MoAdah,  C.  J.,  and  ModowN,  J. 

D.  Lecentritt,  for  appellant.    John  Fennell,  for  respondent. 

Feb  Cdbiam.  The  action  was  to  recover  for  repairing  a  butcher's  cart  and 
truck,  and  for  tbe  price  of  a  wagon  sold  to  the  defendant.  The  defense  relied 
opon  an  agreement,  made  after  suit  brought,  in  these  words:  "Whereas,  tbe 
plaintiff  has  in  his  possession  in  the  state  of  New  Jersey  a  buggy  and  a  cart, 
belonging  to  the  defendant,  which  were  taken  for  tbe  purposes  of  repairing 
and  overhauling;  and  whereas,  the  defendant  desires  to  have  same  returned, 
and  both  parties  are  anxious  to  compose  their  differences, — they  hereby  stipu- 
late as  follows:  The  plaintiff  agrees  to  deliver  to  the  defendant  at  bis  stable, 
in  New  York  city,  on  or  before  May  31, 1888,  tbe  said  buggy  and  cart  in  good 
order,  thoroughly  overhauled  and  repaired  as  agreed  upon,  with  the  exception 
that  they  are  not  to  be  painted ;  the  buggy  to  have  a  new  set  of  wheels,  as 
per  agreement.  When  the  plaintiff  has  complied  with  the  foregoing  condi- 
tion, the  defendant  agrees  to  pay  tlie  plaintiff,  in  full  satisfaction  and  dis- 
eharge  of  all  claims  against  the  defendant,  including  the  repairs  to  the  said 
buggy  and  cart,  as  well  as  the  claim  in  suit,  the  sum  of  three  hundred  and 
sixty  dollars,  which  amount  the  defendant  has  deposited  with  his  attorney  for 
that  purpose.  Upon  payment  of  the  said  three  hundred  and  sixty  dollars,  the 
plaintiff  is  to  give  receipt  in  full  of  all  claims  and  demands  to  date,  and  to 
stipulate  in  writing  that  this  action  be  discontinued,  without  costs.  Dated 
May  28,  1888. "  The  agreement  was  pleaded  by  way  of  supplemental  answer, 
interposed  by  leave  of  the  court.  The  plaintiff,  under  this  contract,  brought 
tbe  wagons  from  New  Jersey  to  New  York,  and  placed  them  in  front  of  the 
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oflBce  of  the  defendant's  attorney,  on  Broadyray.  They  told  him  he  mast  take 
them  to  the  defendant's  stable,  on  Third  avenue,  according  to  the  agreement, 
and  they  would  pay  the  money.  The  plaintiff  distrusted  the  defendant,  and 
was  unwilling  to,  and  did  not,  taice  the  property  to  his  stable.  After  the  so- 
called  tender  of  the  vehicles  In  front  of  the  defendant's  attorney's  office,  the 
plaintiff  toolc  the  property  back  to  his  place  in  New  Jersey.  The  question 
presented  is  whether  the  plaintiff  complied  with  his  agreement. 

The  contract  is  speciUc  tliat  the  property  "is  to  be  delivered  to  the  defend- 
ant at  his  stable,  in  New  York  city,  on  or  before  May  31,  1888."  This  is 
made  a  condition  precedent.  The  language  is  plain  and  unambiguous,  and 
needs  no  interpretation  other  than  to  give  the  words  their  plain  and  obvious 
meaning.  Story,  Cont.  g  639.  Where  a  place  for  delivering  goods  is  speci- 
fled  in  the  contract,  they  must  be  delivered  at  that  place,  and  the  vendee  is 
under  no  obligation  to  accept  or  pay  for  them  at  another.  Delivery  and  pay- 
ment were  to  be  concurrent  acts.  The  plaintiff  was  under  no  obligation  to 
deliver  the  property  without  his  money.  He  was  not  obliged  to  relinquish  his 
lien,  and  might  have  retained  possession  of  the  property  until  the  lien  was 
discharged.  He  was  bound  to  tender  delivery,  however,  "at  the  place  ap- 
pointed," before  be  could  put  the  defendant  in  default.  If  he  had  tendered 
delivery  there,  and  the  defendant  had  refused  to  accept  delivery,  or  had  failed 
to  tender  payment,  the  plaintiff  might  have  retained  possession  of  his  prop- 
erty; tender  of  performance  being,  in  that  case,  equivalent  to  performance. 
But  the  difficulty  is  he  never  tendered  performance  at  "the  place  appointed," 
and  the  defendant  was  not  put  in  default.  The  theory  upon  which  the  plain- 
tiff recovered  was  that  the  defendant  bad  failed  to  perform  his  part  of  the 
agreement.  This  was  error.  We  cannot  make  contracts  for  parties,  nor 
change  those  already  made,  to  suit  the  proofs  offered  on  the  trial.  They  must 
be  enforced  as  made,  or  not  at  all.  We  are  merely  to  determine  what  rifthts 
the  contracts  they  seek  to  enforce  give  them,  and  see  that  these  rights  are  pr»> 
served.  The  jdaintiff  saw  fit  to  make  the  agreement.  It  was  his  voluntary 
act.  He  failed  to  perform  the  conditions  which  were  to  entitle  him  to  the 
9860  therein  referred  to,  and  in  consequence  failed  to  become  entitled  to  that 
sum.  The  defendant  had  deposited  the  money  with  his  attorneys,  and  they 
had  orally  agreed  that,  if  the  plaintiff  would  make  delivery  of  the  wagons  at  i 

the  defendant's  stable,  they  would  pay  him  the  9860.  The  plaintiff  was  not 
obliged  to  accept  their  promise,  but  he  might  have  done  so  with  safety.  It  is 
sufficient  for  us  to  decide  that  the  plaintiff  did  not  perform  his  agreement  ao-  I 

cording  to  its  letter  or  spirit,  and  that  the  verdict  rendered  in  bis  favor  was  | 

founded  upon  a  mistaken  notion  of  the  plaintiff's  legal  rights.    The  case  of  , 

Noe  T.  Christie,  61  N.  Y.  270.  relied  on  by  the  plaintiff,  is  inapplicable  here.  ' 

There  the  defendant,  in  compromise  of  a  larger  claim,  agreed  to  pay  a  certain  | 

dridtt  of  $70.  and  the  taxable  costs  of  suit.  The  ontu  was  on  the  defendant 
to  prove  that  he  made  the  payments.  He  proved  that  he  had  paid  the  draft 
and  tendered  the  costs;  but  the  court  held  that  this  was,  at  most,  a  simple, 
unexecuted  accord,  and  was  not  a  satisfaction.  In  the  present  instance,  the 
defendant,  by  the  agreement,  was  to  pay  nothing  until  the  plaintiff  first  de- 
livered, or  at  least  tendered,  the  wagons,  at  the  defendant's  place  of  business. 
The  plaintiff  failed  to  prove  compliance  with  this  condition  precedent,  and  in 
consequence  failed  to  put  the  defendant  in  default.  In  Noe  v.  Christie  the 
defendant  failed  to  put  the  plaintiff  in  default.  The  distinction  between  the 
two  cases  is  obvious.  It  follows  that  the  Judgment  appealed  from  must  bo 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 
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Gbeen  «.  Shdtb  »t  aL 
{City  Court  of  New  Tork,  General  Term.    October  8, 1889.) 

t.  TrIAI/— DiBKOTION  OF  VbBDIOT— OBJEOTIOR8  WilTBD. 

Where  each  party  has  requested  a  direction  of  a  verdict  in  his  favor  neither  can 


complain  after  Judgment  that  a  direction  was  improper,  though  there  was  a  dis- 
puted question  of  fact  which  either  might  have  required  to  oe  submitted  to  the  jury. 
a.  Appbai^-Pbaotiob— Sbttlbmbnt  op  Cask. 

Settlement  of  case  on  appeal  by  the  trial  judge  is  conclusive  where  the  facts  are 
disputed. 

Appeal  from  trial  term. 

Action  by  Shirley  J.  Green  against  Koah  B.  Shute,  Impleaded  with  otheia. 

Argued  before  McAoam,  C.  J.,  and  Kehrbas,  J. 

Seaman  (£  Conger,  for  appellant.     Wm.  O.  MaCrea,  for  respondent. 

Feb  Cubiam.  The  case  presented  a  disputed  question  of  fact,  and  either 
party  had  the  right  to  requb-e  its  submission  to  the  Jury,  who'^migbt  have  de> 
dded  the  question  submitted  for  plaintiff  or  defendant.  Each  side,  however, 
requested  a  direction  of  a  verdict  in  his  favor,  and  neither  can  complain  now 
that  a  direction  was  improper.  Strong  v.  ifanvfaoturtng  Co.,  6  Hun,  628; 
Leggett  v.  Hyde,  68  N.  Y.  275;  KoOOer  v.  Adler,  78  N.  Y.  287;  Ormet  v. 
Dawshy,  82  N.  Y.  443;  Dillon  v.  Cookoroft,  90  N.  Y.  649.  If  the  jury  had 
voluntarily  rendered  the  verdict  the  trial  judge  directed,  it  would  have  been 
regarded  as  conclusive  on  the  evidence.  Under  the  authorities  cited,  the  di- 
rection by  the  trial  judge  is  to  be  similarly  considered.  In  this  view,  there 
was  no  error  committed  at  the  trial,  and  the  judgment  entered  on  the  direc- 
tion must  be  aflSnued,  with  costs. 

ATFBAL  FBOH  ORDEB  DECLININO  TO  BE-BBTTLB  OASB. 

Feb  Cttbiah.  The  trial  judge  settled  the  case,  and  we  must  accept  his  cer- 
tification on  the  facts  as  conclusive.  To  do  otherwise  would  be  to  substitute 
oar  opinion  for  his  knowledge.  There  was  a  dispute  as  to  what  occurred,  and 
the  trial  judge  determined  it.  His  action  cannot  be  reviewed.  Klein  r. 
RaUroad  Co..  58  X.  Y.  Super.  Ct.  531;  Ttoeed  v.  Davta,  1  Hun,  252;  Porter 
T.  Parka,  Si  Hun,  675;  Grossman  r.  Supreme  Lodge,  5  K.  Y.  Supp.  122. 
It  follows  that  the  appeal  must  be  dismissed,  with  costs. 


BlOH  V.  Mateb. 

(OUy  Court  of  New  York,  General  Term.    October  8, 1889.) 

L  BRIA.CH  or  IIarbiaob  Pbomisb— Pbiob  Unchastitt. 

Cohabitation  by  plaintUt  prior  to  the  promise  constitutes  no  defense  to  an  action 
for  breach  of  marriage  promise,  where  the  promise  was  made  with  knowledge  of 
the  fact. 
2.  BAJfB — Fartibs — Naub. 

A  divorced  woman  may  assume  her  msilden  name,  and  sue  thereunder  for  breach 
of  marriage  promise. 
>.  Sajib— Nbw  Tkial — I7bwi,t-Diboovebbd  Etidexob. 

A  new  trial  will  not  be  gpranted  defendant  upon  afSdayits  containing  admissions 
alleged  to  have  been  made  by  plaintiff,  which  were  detrimental  to  her,  and  unnec- 
essary for  her  to  make,  and  which  she  denies  having  made,  as  such  evidence  would 
not  probably  affect  the  result. 

Appeal  from  trial  term. 

Action  by  Mary  Rich  against  John  Mayer  for  breach  of  marriage  promise. 
Defendant  appeals  from  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence. 

Argued  before  MoAdam,  C.  J.,  and  Nkhrbas  and  McGown,  JJ. 

Jf.  A.  Qearon,  for  appellant.    A.  P.  Wagener,  for  respondent. 
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Per  CmtiAM.  The  action  is  for  breach  of  a  promiBe  to  many.  It  appears 
that  the  plaintiff  entered  the  defendant's  employ  to  nurse  his  sick  wife,  who 
subsequently  died.  The  plaintiff,  at  the  time,  had  a  husband,  who  annoyed 
her  while  in  the  defendant's  house.  The  plaintiff  proposed  to  get  a  divorce 
from  him,  and  the  defendant  furnished  part  of  the  money  required  to  get  it. 
The  plaintiff  swears  thnt,  when  the  divorce  was  obtained,  the  decree  was 
handed  to  her  by  the  defendant,  who  promised  to  marry  her;  that  he  gave  her 
a  locket,  containing  his  picture,  and  took  liberties  with  her  which  a  disinter- 
ested person  would  not  be  apt  to  attempt.  The  defendant  subsequently  re- 
fused to  marry  her.  There  is  no  doubt  about  the  breach,  and  the  pUdntift 
was  corroborated  by  her  mother  in  respect  to  the  promise.  The  defendant 
undertook  to  prove,  as  an  excuse  for  non-performance,  that  the  plaintiff  was 
a  lewd  woman,  and  had  intercourse  with  other  men.  '  She  denied  this;  and 
the  jury,  as  they  had  the  right  to  do,  disbelieved  the  evidence  offered  by  those 
who  assailed  her  character,  and  believed  the  plaintiff  when  she  testified  that 
their  statements  were  without  the  slightest  truth.  At  the  time  the  promise 
was  made,  both  parties  were  in  a  legal  condition  to  make  a  contract.  The 
defendant  had  lost  a  good  wife:  and  the  plaintiff,  by  divorce,  had  been  for- 
ever separated  from  a  bad  husband.  Both  bad  their  experience  in  the  mari- 
tal relation,  and  were  in  a  condition  to  act  intelligently.  If  the  defendant 
did  not  intend  to  marry  the  plaintiff,  he  certainly  exhibited  great  Interest  in 
her  divorce  proceeding,  and,  by  presenting  his  pieture  in  a  locket,  endeavored 
to  impress  himself  upon  the  plaintiff  as  a  warm  friend,  if  not  admirer.  There 
was  certainly  evidence  enough  to  warrant  the  Jury  in  concluding  that  his  in- 
tentions were  honorable,  and  that  marriage  was  contemplated.  Tlie  jury 
awarded  $1,500  damages.  Considering  the  latitude  that  juries  have  in  cases 
of  tills  kind,  (3  Suth.  Dam.  316,)  we  cannot  say  that  they  did  not  exercise 
their  best  judgment,  or  that  the  damages  are  not  within  reasonable  limits. 
They  do  not  evidence  passion  or  prejudice,  and  are  not  excessive;  on  the  con- 
trary, they  seem  to  be  moderately  fair,  in  view  of  the  proofs,  and  the  nature 
of  the  defense  attempted  to  be  established.  Id.  320,  and  cases  cited.  Tlie 
alleged  cohabitation  by  the  plaintiff  prior  to  the  promise  constitutes  no  de- 
fense, for  the  promise  was  made  with  knowledge  of  the  fact.  Id.  32ti,  and 
cases  cited.  If  the  defendant  did  not  promise  to  marry  the  plaintiff,  he  has, 
by  his  conduct,  given  strong  corroboration  to  the  testimony  of  the  plaintiff 
and  her  mother,  wherein  they  swear  that  he  did  make  the  promise.  The 
finding  of  the  jnry,  upon  the  evidence,  is  satisfactory,  and  the  motion  for  a 
new  trial  was  properly  denied. 

The  only  exception  that  requires  consideration  is  the  denial  of  the  motion 
to  dismiss,  on  the  ground  that  the  action  was  brouglit  in  the  plaintiff's  maid- 
en name,  and  not  in  that  of  her  divorced  husband.  She  had  no  husband  at 
the  time  the  promise  was  made  or  action  commenced,  and  there  was  no  im- 
propriety or  illegality  in  thereafterassuining  her  maiden  name.  In  re  Snook, 
2  Hilt.  566.  A  name  is  that  by  which  we  distinguish  a  particular  individual, 
(Bouv.  Law  Diet.  tit.  "Name;")  and  if,  in  making  a  contract,  a  person  uses 
a  name,  he  will  not  be  permitted  to  say  that  it  is  not  his  name.  Id.  The 
correct  party  is  before  the  court.  The  objection  did  not  appear  on  the  face 
of  the  complaint,  and  was  not  formally  tiUcen  by  answer,  (Code,  §  419,)  and 
must  t>e  regarded  as  waived.  The  objection  is  formal,  not  substantial;  and 
an  amendment  miglit  have  been  allowed  at  the  trial,  (Id.  §  723.)  or  could  be 
made  even  now,  to  sustain  the  judgment,  (Id.)  But.  we  do  not  regard  any 
amendment  as  necessary.  Nil  faeit  error  nomtnis  ctim  de  oorpore  constat. 
At  common  law  a  person  may  lawfully  change  his  name.  He  is  bound  by  any 
contract  into  which  he  may  enter  in  liis  adopted  or  reputed  name,  and  by  his 
recognized  uame  he  may  sue  or  be  sued.  See  cases  cited  in  Anderson's  Dic- 
tionary, tit.  "Name."  Ttie  plaintiff  had  procured  a  divorce  from  a  bad  hus- 
band, and  judiciously  dropped  his  bad  name,  and  resumed  that  given  by  her 
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parents.  It  was,  In  effect,  the  resnniption  of  her  original  name  by  operation 
of  law,  rather  than  choice  or  fancy.  It  was  certainly  not  a  change  made 
for  sinister  or  nlterior  motives,  but  one  that  is  praiseworthy  and  commenda- 
ble. The  marriage  relation  gave  her  the  name  she  bore  during  its  continu- 
uance.  Its  dissolution  restored  her  former  rights,  one  of  which  was  the  lib- 
erty of  bearing  her  family  name,  and  this  privilege  she  has  seen  fit  to  exer- 
cise. Upon  the  entire  case,  we  are  of  opinion  tliat  the  Jadgment  and  order 
appealed  from  should  be  affirmed,  with  costs. 

APPEAL  FBOM  ORDER  DKNTINQ  MOTION  FOR  NEW  TRIAL. 

Per  Curiam.  The  affidavits  of  Weismantel  and  Kennell,  upon  which  the 
new  trial  is  sought,  state  admissions  alleged  to  have  been  made  to  them  by 
the  plaintiff,  to  the  effect  that  the  defendant  had  never  promised  to  many 
her,  but  that  she  was  going  to  make  the  defendant  pay  anyhow.  The  plain- 
tiff denies  making  any  such  admission;  and  it  is  so  repugnant  to  her  interest, 
and  so  unnecessary  to  msike  such  admission,  that  it  is  not  at  all  likely  that 
their  evidence  wouid  be  credited,  and  a  different  result  induced.  Judge 
Marcy.  in  Quyot  v.  Butts,  4  Wend.  579,  said:  "I  feel  the  force  of  the  ob- 
jection to  letting  in  proof  of  the  declarations  of  the  parties.  In  ordinary  cases 
we  should  be  disposed  to  take  a  stand  against  an  application  like  the  present." 
This  is  an  ordinary  case  of  breach  of  promise  to  marry,  and  the  remarks  are 
suggestively  pertinent.  Admissions  are  so  often  misinterpreted  or  misunder- 
stood, and  sometimes  extended,  that  they  have  been  found  in  many  cases  to 
be  unreliable,  and  not,  as  a  rule,  controlling.  At  all  events,  we  are  satisfied 
that  the  proposed  evidence  would  not  materially  affect  the  result  upon  a  new 
trial,  if  one  were  ordered;  and  this  is  the  crucial  test  on  a  motiSn  of  this  char- 
acter. Bank  v.  ffeaton,  6  Thomp.  &  C.  37;  Anderson  v.  Bank,  66  How. 
Pr.  8;  Powell  v.  Jones,  42  Barb.  24.  It  follows  that  the  order  appealed  from 
most  be  affirmed,  with  costs. 

People  ex  rel.  Thompson  c.^MoComber  et  dl. 
(Supreme  Court,  Special  Term,  AUegany  County.    January,  188B.) 

1.  Taxatios — Taxablb  Pbopebtt. 

Rents  not  due  on  leases  tor  years  are  not  taxable  as  personal  property. 

2.  Same.  « 

Debts,  seoutlties,  and  obliKations  are  taxable,  though  they  are  not  due. 
8.  Bahb. 

The  fact  that  the  owner  of  personalty  ohansed  it  into  real  estate,  and  then  exe- 
cuted leases  for  years  thereon  in  order  to  avoid  taxation  on  personal  property,  does 
not  affect  the  assessment,  which  must  be  governed  by  the  legal  position  of  the 
property  at  the  time  thereof. 

4.  Bahe— Review  of  Absessment. 

A  tax  assessment  may  be  reviewed  on  affidavit,  though  an  examination  Is  also  al- 
lowed. 

5.  Sajm. 

An  assessment  is  presumed  to  be  correct  only  until  the  contrary  is  shown. 

6.  Baxb— Costs. 

Laws  N.  Y.  1880,  o.  269,  i  6,  provides  that  "costs  shall  not  be  allowed  against 
assessors  or  other  officers  whose  proceedings  may  be  reviewed  under  this  act, 
unless  it  shall  appear  to  the  court  that  they  acted  with  gross  negligence,  in 
bad  faith,  or  with  malice. "  Held,  that  where  it  did  not  appear  that  assessors,  in 
making  up  the  assessment  roll,  acted  otherwise  than  in  good  faith,  costs  on  review 
could  not  he  taxed  against  them. 
V.  Cbbtiorabi— Plsadiko. 

A  petition  for  certiorari,  which  clearly  states  the  grounds  of  the  complaint, 
should  not  be  quashed  because  it  also  sets  out  other  grounds  not  material  to  the 
questions  involved. 

Application  by  Calvin  Thompson  for  a  writ  of  oertlorart  against  Orson 
McComber  and  others,  assessors,  and  James  K.  Hall,  supervisor,  to  correct 
the  tax  assessment  against  relator's  personal  property. 
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Hamilton  Ward,  for  relator.    Bvfua  8ooU,  for  defendants. 

CoBLETT,  J.  On  the  19th  day  of  September,  1887,  a  writ  of  certiorari  was 
issued  on  the  application  of  the  relator,  based  upon  the  claim  that  he  had 
been  unjustly  assessed  for  personal  property  in  the  town  of  Ward,  Allegany 
county.  He  filed  an  affidavit  with  the  assessors  to  the  effect  that  he  had  no 
pereonal  property  subject  to  taxation  after  deducting  his  just  debts.  He  was 
assessed  for  $7,000  for  personal  property.  The  assessors  examined  him  upon 
oath  and  refused  to  reduce  the  assessment.  A  referee  was  appointed  to  take 
evidence,  and  his  report  is  submitted  with  the  other  papers.  The  return  of 
the  assessor  to  the  writ  states  the  way  in  which  he  bad  been  previously  as- 
sessed on  persona!  property.  It  also  alleges  that  he  had  purchased  farms,  ex- 
ecuted leases,  reserving  rents,  giving  the  lessee  an  option  to  purchase.  The 
leases  also  charged  the  tenant  with  the  payment  of  all  taxes,  and  contained 
the  right  of  re-entry.  They  were  for  years,  usually  from  seven  to  nine.  The 
proof  before  the  referee  was  largely  directed  to  leases,  and  the  purposes  for 
which  they  were  executed.  The  return  and  evidence  satisfactorily  show  that 
tlie  purpose  of  the  relator  in  changing  mortgages  and  other  securities  into 
real  estate  and  leases,  was  to  avoid  taxation  on  personal  property.  While  the 
evidence  does  not  distinctly  show  how  much  rent  was  past  due  and  unpaid  on 
the  leases,  nor  does  it  clearly  appear  from  the  return  how  much,  if  any,  per- 
sonal property  the  assessors  found  outside  of  the  leases,  still  it  is  very  clear 
from  all  the  evidence  that  the  theory  the  assessors  proceeded  upon  was  that 
if  the  leases  were  executed  to  avoid  taxation  they  should  be  taxed  the  same 
as  if  the  money  remained  in  other  securities;  also  that  they  treated  the  leases 
as  taxable  without  distinguishing  between  the  rent  in  arrears  and  that  to 
grow  due. 

The  question  as  to  how  much,  if  any,  personal  property  the  relator  had  sub- 
ject to  taxation  outside  of  the  leases  does  not  appear  to  have  been  considered 
or  passed  upon  by  the  assessors. 

8  Bev.  St.  (7th  Ed.)  p.  2175,  §  1,  is  as  follows:  "Estates  in  lands  are  di- 
vided into  estates  of  inherltanGe,i>estates  for  life,  estates  for  years,  and  estates 
at  will  and  by  BuiTerance."  Section  5  (same  page)  provides:  "Estates  of  in- 
heritance and  for  life  shall  continue  to  be  denominated  estates  of  freehold, 
cfStates  for  years  shall  be  chattels  real,  and  estates  at  will  or  by  sufferance 
shall  be  chattel  tnterests,  but  shall  not  be  liable  as  such  to  sale  on  executions." 
For  the  purpose  of  descent  real  estate  is  defined  by  section  27,  p.  2214,  Id. 
That  section  expressly  provides  that  leases  for  years,  etc.,  shall  not  be  included 
in  the  term  "real  estate"  for  the  purposes  of  descent.  Same  statute,  section 
6,  p.  2294,  provides  that  leases  from  year  to  year  shall  he  deemed  assets,  and 
go  to  the  personal  representatives.  Real  estate  for  taxation  is  defined  in  2 
Bev.  St  (7th  Ed.)  p.  981,  §  2,  and  personal  estate  on  page  982,  §  S.  Leases 
are  not  mentioned  in  either  section.  Burrill's  Law  Dictionary,  p.  282,'deflnes 
chattels  real  thus:  "Such  chattels  as  concern,  are  annexed  to,  or  savor  of  the 
realty;  as,  terms  for  years  of  land."  2  Steph.  Comm.  p.  65.  Section  1430, 
Code  Civil  Proc.,  provides  that  real  property,  including  leases,  may  be  sold  on 
execution,  where  at  least  five  years  of  the  term  remains  unexpired.  Section 
5  of  the  Revised  Statutes,  above  cited,  prevents  estates  at  wi.l  or  sufferance, 
though  chattel  interests,  from  being  sold  on  execution.  In  Trusteesy.  Dunn, 
22  Barb.  402,  it  was  held  that  leases  were  properly  taxed  as  real  estate.  The 
effect  of  the  laws  of  descent  is  also  considered  in  that  case.  The  same  was 
held  in  Scully  v.  People,  104  III.  849,  decided  in  September,  1882.  It  was 
there  held  that  rent  due  is  a  chose  in  action,  and  taxable  as  a  credit,  but  that 
rent  to  grow  due  is  an  incident  to  the  land,  and  is  not  the  subject  of  taxation 
against  the  owner.  So  in  City  of  Buffalo  v.  Le  Cciiteulx,  15  K.  Y.  451,  452, 
where  the  court  says:  "Until  the  year  1846,  there  was  no  authority  for  taxing 
the  rents  reserved  on  leases  as  personal  estate.    Land,  of  course,  was  taxed 
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as  land,  but  the  rents  reserved  on  leases,  and  not  past  due,  were  not  personal 
estates,  and  therefore  not  taxed  at  all."  Chapter  327,  p.  466,  of  the  Laws  of 
1846,  provides  for  the  taxation  of  certain  leases,  amounting  either  to  a  fred- 
hold,  or  a  life-estate,  or  for  upwards  of  21  years.  It  has  beeen  amended  8ev> 
eral  times,  but  not  as  to  the  character  of  the  lease,  which  could  be  taxed.  The 
object  of  the  act  was  probably  to  meet  some  of  tlie  difiSculties  created  by  the 
Van  Rensselaer  leases,  and  was  the  outcome  of  the  anti-rent  agitation.  The 
taxes  referred  to  in  the  statutes  were  charged  to  the  l^dlords  instead  of  ten- 
ants, but  the  rule  as  to  ordinary  leases  remained  unchanged.  In  Despard  T. 
Churchill,  58  K.  Y.  192-199,  the  courts  say  that  at  common  law  leases  for  a 
short  term  of  years  were  personal  property.  The  court  refers  to  the  change 
made  by  statute.  Livingston  v.  Uollenienk,  4  Barb.  9.  It  will  thus  be  seen 
that  rents  not  due  on  leases  for  years  are  not  taxable  as  personal  property. 

It  is  insisted  by  the  learned  counsel  for  the  assessors  that  because  the  re* 
later  took  a  deed  of  the  land,  and  executed  leases  for  the  purpose  of  avoid* 
Ing  taxation  on  personal  property,  the  change  ought  not  to  exempt  it  as  per* 
eonal  property.  While  it  is  true  that  assessors  act  judicially  while  in  the 
discharge  of  their  duties,  {Barhyte  v.  Shepherd,  85  N.  Y.  238,)  it  does  not 
follow  that  they  have  equity  powers.  This  was  adjudged  in  People  v.  Ryan, 
88  N.  Y.  142.  It  is  not  suggested  that  the  act  of  the  relator  in  exchanging 
mortgages  into  leases  was  illegal.  He  had  a  right  to  invest  in  any  form  he 
saw  fit,  so  long  as  he  violated  no  law.  His  purpose  in  making  investments 
in  such  a  way  as  to  escape  personal  taxation  is  immaterial.  The  lands  of 
which  he  became  the  owner  to  enable  him  to  execute  leases  were  assessed  at 
their  full  value.  It  is  not  very  easy,  therefore,  to  see  how  any  portion  of  his 
property  escaped  taxation  if  invested  in  lands.  He  having  obtained  the  legal 
title,  and  executed  leases  valid  between  the  parties,  the  assessors  must  be 
governed  by  the  legal  position  of  the  property  at  the  time  of  the  assessment. 

It  is  urged  by  the  learned  counsel  for  the  relator  that  debts  not  due  are  not 
taxable.  Tliis  cannot  be  so  in  the  very  nature  of  things,  otherwise  a  person 
by  loaning  his  money  on  long  mortgages  or  notes  would  escape  taxation  alto- . 
gether.  It  Is  suggested  that  if  securities  not  due  can  l>e  taxed  it  could 
be  imposed  each  year.  This  is  so  of  all  property  subject  to  taxation.  A 
farm  is  taxed  every  year  upon  its  value.  A  good  note  or  mortgage  is 
property  the  same  as  land,  only  in  another  form,  and  there  is  no  reason 
why  it  should  escape  the  same  burden.  The  question  was  up  in  People  t. 
Vail,  6  Abb.  K.  C.  206-210,  where  the  court  says:  "It  requires  the  sum 
'due  from  the  director  of  the  bank  or  banking  Hssociation  making  the 
report.'  •  •  *  It  cannot  be  plausibly  argued,  if  the  objects  and  pur- 
pases  of  the  act  be  considered,  that  the  word  ■  due '  is  used  in  its  narrow  sense 
so  as  to  require  a  statement  only  of  such  liabilities  as  had  matured.  It  ought 
to  have  no  such  interpretation,  for  the  public  would  then  never  know  bow 
oflBcers  were  using  the  institution.  The  word,  evidently,  is  used  in  its  larger 
sense  to  signify  and  cover  liabilities  by  the  directors  to  the  bank,  whether 
matured  or  not.  This  (see  Webster's  Dictionary)  is  the  general  meaning  of 
the  word."  So  here,  if  all  obligations  not  due  can  escape  taxation,  it  would 
be  easy  for  any  person  owning  personal  property  to  put  it  in  such  sliape  that 
it  would  be  exempt. 

The  learned  counsel  for  the  assessors  insists  that  the  writ  should  be 
quashed  for  not  clearly  stating  the  grounds  of  complaint;  also  for  being 
too  broad.  It  clearly  states  the  complaint  so  far  as  it  concerns  personal  prop- 
erty, which  is  now  the  only  question  urged.  If  it  sets  out  other  grounds,  not 
ma^rial  to  the  qnestions  involved,  it  is  not  apparent  that  there  is  any  good 
reason  for  quashing  the  writ. 

It  is  also  urged  by  the  assessors*  counsel  that  at  the  time  of  the  assessment 
there  was  enough  rent  past  due,  includinR  other  persontil  property,  to  equal 
the  assessment.    This  is  denied  by  the  relator's  counsel.    An  examination  of 
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the  evidence  fails  to  show  which  of  the  learned  counsel  is  approximately 
right.  The  reason  why  those  matters  were  not  clearly  proved  was  obviously 
the  result  of  the  controversy  being  upon  other  grounds.  The  real  questions 
in  dispute  were  the  object  of  tiie  relator  in  taking  deeds  of  land,  and  making 
leases,  and  as  to  whether  tliey  were  taxable  as  to  rent  not  matured. 

The  assessors'  counsel  also  claims  that  the  option  to  purchase  has  been  ex> 
ercised  in  certain  cases  by  the  lessees,  and  that  from  such  times  it  became  a 
contract  to  sell  the  laid.  This  part  of  his  contention  is  based  upon  cei'tain 
indorsements  onthe  leases,  indicating  greater  payments  than  the  amount  due 
for  rent.  It  was  probably  the  intention,  in  all  cases,  that  the  option  would 
be  exercised,  but  the  proof  fails  to  show  that  it  actually  was,  or  that  the 
question  was  either  considered  by  the  assessors,  or  determined  by  them. 

It  is  also  insisted  by  the  counsel  for  the  assessors  that  an  aiSdavit  is  now  of 
no  importance,  as  an  examination  is  allowed.  Formeriy  an  affidavit  was  the 
only  proof.  It  was  discovered  that  it  might  be  misleading  or  erroneous  as  to 
material  facts;  therefore  proof  was  authorized.  The  ordinary  way  still  is  to 
make  an  affidavit.  Then,  if  the  assessors  are  not  satisfied,  proof  may  be 
taken. 

It  is  also  manifest  that  in  collecting  material  for  making  an  assessment  tlie 
assessors  may  avail  themselves  of  such  information  by  inquiry,  and  other- 
wise, as  they  can  obtain.  Then,  if  the  party  assessed  claims  that  injustice 
has  been  done,  he  may  file  his  affidavit,  and  the  assessors  may  afterwards  ex- 
amine. 

As  an  assessment  Is  in  the  nature  of  a  judgment,  it  is  presumed  to  be  cor- 
rect until  the  contrary  is  shown;  but  if  it  appears  that  it  was  based  upon  an 
erroneous  principle,  like  a  wrong  application  of  the  law,  their  determination 
cannot  be  upheld.  It  is  a  familiar  rule  that  error  in  the  application  of  the 
rules  of  law  requires  the  reversal  of  the  judgment.  Brown  v.  Penfield,  24 
How,  Pr.  64,  70. 

Chapter  269,  p.  402,  §  6,  of  the  Laws  of  1880,  provides  that  "costs  shall  not 
'  be  allowed  against  assessors  or  other  officers  whose  proceedings  may  be  re- 
viewed under  this  act,  unless  it  shall  appear  to  the  court  that  they  acted  with 
gross  negligence,  in  bad  faith,  or  with  malice."  There  is  no  ground  for 
claiming  that  the  assessors  acted  otherwise  than  in  good  faith.  The  assess- 
ment for  personal  property  must  be  stricken  from  the  roll,  but  without  costs. 
The  above  suggestions  will  enable  the  assessors  to  act  without  difficulty  in 
future  cases. 


Inderlied  et  al.  «.  Whalkt. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.    September,  1889.) 

1.  Costs— Witness  Fees— Affidavit. 

Under  Code  Civil  Froo.  N.  T.  i  SSfft,  providing  that  witness  fees  cannot  be  al- 
lowed without  an  affidavit  stating  the  number  of  days  of  tictual  attendance,  and 
the  distance  for  which  travel  fees  are  allowed,  aiBdavits  failing  to  state  the  dis- 
tance the  witnesses  severally  resided  from  the  plaoe  of  trial  are  fnsufaoient. 

8.  Same— iNDBMNiTT  Bond. 

Where  an  application  for  postponement  of  trial  is  granted  with  an  order  that 
plaintiff  indemnify  defendant  for  costs  in  preparation  for  trial,  such  order  includes 
witness  fees  paid  out,  which  were  rendered  ineffectual  by  the  postponement,  and 
also  fees  paid  witnesses  wtu>  did  not  attend  court,  where  the  latter  cannot  ba  rtt> 
covered  bade. 

Appeal  from  circuit  court,  Delaware  county. 

Argued  before  Habdin.  P.  J.,  and  Mabtin  and  Merwin,  JJ. 

Marvins  &  Hartford,  for  appellants.     W.  H,  Johnson,  for  respondent. 

Martin,  J.  This  case  was  on  the  calendar  of  the  Delaware  circuit,  held 
in  February,  1889.  The  plaintiffs  applied  to  the  court  for  a  postponement  of 
the  trial.    This  application  was  granted  on  terms.     The  terms  imposed  were 
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that  the  plaintiffs  shonid  paj  the  defendant  his  costs  of  the  term,  to  be  taxed 
by  the  clerk  of  Delaware  county.  In  pursuance  of  this  order,  a  bill  of  the 
defendant's  costs  and  disbursements  was  prepared  by  him,  and  taxed  by  the 
clerk  at  the  sum  of  975.83.  Included  in  the  bill  as  thus  taxed  was  the  sum 
of  965.33  for  witness  fees.  On  the  taxation  the  plaintiffs  objected  tfi  the  al- 
lowance of  such  witness  fees,  on  the  ground  that  the  affldavits  as  to  such  wit- 
nesses were  insufficient  to  authorize  the  clerk  to  tax  such  fees.  The  plain- 
tiffs' objections  were  disregarded,  and  witness  fees  were  allowed.  The  plain- 
tiffs subsequently  moved  at  a  special  term  for  an  order  to  strike  from  such 
bill  all  sums  taxed  for  witness  fees,  or  for  such  other  or  further  relief  as  might 
be  just.  This  motion  was  denied.  From  the  order  denying  that  motion  this 
i^)peal  was  taken. 

The  court  may,  as  a  condition  of  the  postponement  of  the  trial  of  an  action, 
compel  the  party  seeking  such  postponement  to  pay  his  adversary  the  fees  of 
his  witnesses,  and  other  taxable  disbursements  already  made  or  incurred^ 
which  are  rendered  ineffectual  by  such  postponement.  Code  Civil  Proc.  § 
8255.  The  power  of  the  court  to  impose  such  terms  as  a  condition  of  post- 
ponement is  not  questioned  in  tliis  case.  But  the  contention  here,  as  it  was 
before  the  clerk,  is  that  the  plaintiffs'  affldavits  were  not  sufficient  to  author- 
ize the  clerk  to  allow  such  witness  fees.  If  we  give  to  the  defendant's  aflida- 
Tits  the  most  favorable  construction  possible,  they  were  at  most  to  the  effect 
that  the  persons  making  the  same,  neither  of  whom  was  the  defendant,  sub- 
poenaed the  witnesses  therein  named  at  the  places  mentioned,  where  they  re- 
sided, by  delivering  to  each  a  subpoena  ticket,  and  paying  to  each  a  sum  stated 
as  and  for  the  traveling  fees  of  such  witness  in  traveling  to  and  returning 
from  the  residence  of  the  witness  to  the  place  mentioned  in  the  subpoena,  and 
one  day's  attendance  as  such  witness;  and  that  the  evidence  of  the  witnesses 
subpoenaed  was  necessary  and  material  for  the  defendant  on  the  trial.  Thfr 
defendant's  affldavits  utterly  failed  to  state  the  distance  the  witnesses  sev. 
erally  resided  from  the  place  where  the  trial  was  to  have  been  had,  nor  did 
they  state  the  number  of  miles  that  each  witness  would  have  had  to  travel 
for  the  purpose  of  attending  such  trial .  Moreover,  the  affldavits  failed  to  dis- 
close, except  by  possible  inference,  that  the  witnesses  named  were  subpoenaed 
for  the  defendant,  and  do  not  disclose  that  he  paid  the  fees  charged,  or  that 
he  was  in  any  way  liable  therefor.  A  charge  for  the  attendance  of  a  witnes» 
cannot  be  allowed  without  an  affidavit  stating  the  number  of  days  of  his  act- 
ual attendance;  and,  if  traveling  fees  are  charged,  the  distance  for  which  they 
are  allowed.  Code  Civil  Proc.  |  8267.  The  affidavit  of  witnesses  must  state 
the  residence  of  each  witness,  and  the  distance  traveled  by  each.  Wheeler  v. 
Lozee,  12  How.  Pr.  446 ;  Hicks  v.  Biennan,  10  Abb. Pr.  305 ;  Zogan  v.  Thomas^ 
11  How.  Pr.  160;  Haynen  v.  Mosher,  15  How.  Pr.  216;  Taaka  v.  Schmidt,  25 
How.  Pr.  340.  We  think  the  affidavits  used  on  the  taxation  were  insufficient 
to  justify  the  clerk  in  allowing  such  witness  fees. 

We  do  not  think  the  plaintiffs'  contention— that  the  order  to  pay  the  costs 
of  the  term  did  not  include  the  disbursements  rendered  ineffectual  by  the 
postponement  of  the  trial — can  be  upheld.  It  is  quite  obvious  that  the  intent 
and  purpose  of  the  order  was  to  indemnify  the  defendant  for  the  disburse- 
ments incurred  in  preparing  the  case  for  trial  at  that  term,  and  we  think  the 
order  should  be  held  to  include  the  witness  fees  paid  out  in  preparing  the  case 
for  trial,  provided  the  sums  thus  paid  were  rendered  ineffectual  by  the  post- 
ponement; but  that  fact  should  appear  by  affidavit.  Nor  do  we  think  that  the 
plaintiffs'  claim  that  witness  fees  can  be  charged  only  for  such  witnesses  aa 
actually  attended  the  court  can  be  sustained.  Fees  that  have  been  paid  a  wit- 
ness on  subpoenaing  him  cannot  be  recovered  back  unless  the  witness,  with- 
out a  reasonable  excuse,  failed  to  attend  the  court  in  obedience  to  the  sub- 
poena. If  the  case  be  settled  by  the  parties  after  the  service  of  the  subpoena* 
or  be  pnt  off  by  the  court  or  the  parties,  tlie  witness  is  not  bound  to  refund. 
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though  he  Is  then  excused  from  attending,  Vord  v.  Monroe,  6  How.  Pr.  204; 
Mwdton  V.  Toumamd,  16  How.  Pr.  306;  Roth  v.  Meads,  20  How.  Pr.  287. 
We  are  of  the  opinion  that  the  order  made  on  the  postponement  of  the  trial — 
that  the  plaintiffs  pay  thedefendant  his  costs  of  the  term — included  the  disburse- 
ments rendered  ineffectual  by  such  postponement;  that  such  witness  fees  as  were 
paid  by  ttie  defendant,  which  could  not  be  recovered  back,  were  a  part  of  such 
didburaements;  and  that,  upon  filing  a  proper  affidavit,  they  should  be  allowed; 
but,  as  the  affidavits  used  on  the  taxation  before  the  clerk  were  insufficient  to 
justify  such  allowance,  the  order  appealed  from  should  be  reversed,  and  an 
order  granted  directing  a  new  taxation  of  defendant's  coats  and  disbursements 
before  the  clerk  of  Delaware  county;  and  that,  upon  such  retaxation,  either 
party  should  have  leave  to  furnish  such  additional  affidavits  and  papers  as  they 
deem  proper  and  necessary, 

Order  of  special  term  reversed,  with  $10  costs  and  disbursements  on  this 
appeal,  and  motion  for  new  taxation  before  the  clerk  of  Delaware  county 
granted,  with  leave  to  either  party  to  use,  upon  such  new  taxation,  such 
further  affidavits  or  papers  as  tliey  shall  deem  necessary.    All  concur. 


Lawton  v.  Goodkich  et  al. 

(Supreme  Court,  Oenieral  Term,  Fourth  Department.    September,  1839.) 

DSOEIT— Fixss  Refbebb  mtatioms— Scibktbb. 

In  an  actioa  for  false  and  fraudulent  representations  on  tbe  sale  of  a  horse.  It  ia 
necessary  to  prove  that  defendant  knew  of  the  defect,  or  had  reason  to  believe 
that  it  ezisteo. 

Appeal  from  Oswego  county  court. 

Action  by  Thomas  W.  Lawton  against  George  W.  Goodrich  and  James  H. 
Ooodrich.    Judgment  was  rendered  for  plaintilT,  and  defendants  appeal. 
Argued  before  Hardin,  F.  J.,  and  Maktim  and  MsatwiN,  JJ. 
M.  J,  Skoecraft,  for  appellants.    8.  C.  Huntington,  for  respondent. 

Mbbwin,  J.  As  this  case  is  here  presented  the  question  is  not  whether 
there  was  a  breach  of  warranty,  but  whether  the  defendants  were  guilty  of  a 
fraud  in  the  sale  of  a  three-year-old  mare  colt.  The  allegation  of  the  plain- 
tiff is  that  the  defendants  "falsely  and  fraudulently  represented  said  horse  to 
be  sound,  kind,  true,  and  gentle  and  quiet  in  harness;"  tliat  it  was  in 
fact  "unsound,  unkind,  and  untrue,  restive  and  ungovernable  in  harness, 
and  was  vicious  and  ungovernable  to  drive,  and  had  a  vicious  Iiabit  of  kick- 
ing,"— all  of  which  was  known  to  the  defendants.  The  plaintiff,  testifying 
as  to  the  sale,  said,  among  other  things,  as  follows:  "One  or  both  of  the 
defendants  said  that  she  was  a  good,  pleasant  driver;  there  were  no  bad 
tricks  about  her;  she  was  all  right,  she  was  kind  and  gentle.  They  used  her 
in  all  places;  had  dragged  with  her  ten  acres  a  day.  She  was  well  broke, 
single  or  double,  and  they  had  marked  out  corn-ground  with  her.  There  was 
another  colt  there  of  same  age.  They  did  not  tell  me  she  had  been  hitched 
up  with  any  horse  other  than  her  mate.  They  told  me  they  had  done  the 
work  spoken  of  with  the  pair.  There  was  something  said  about  her  being 
hitched  up  with  other  horses.  I  inquired  of  defendants  about  hitching  her 
up.  They  said  the  colts  had  been  hitched  up  together,  but  they  generally 
hitched  her  up  with  the  old  mare.  The  young  man  said  this.  He  did  not 
tell  wliat  they  had  done  when  tlie  colt  was  hitched  up  with  the  old  mare." 
Another  witness,  called  by  the  plaintiff,  to  the  transaction,  testiBed,  among 
other  things,  as  follows:  "James  said  they  drove  the  mare  before  a  wagon 
and  cutter,  had  dragged  with  her;  and  drove  her  before  a  carriage.  George 
said  he  bad  driven  her  but  once.  Said  that  they  had  dragged  ten  acres  a  day. 
The  last  they  said  about  working  her  they  hitched  her  onto  the  corn-marker, 
and  marked  the  ground.    Both  said  she  was  kind  and  gentle,  and  all  right." 
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Thld  is  the  sabfttance  of  the  representations  as  shown  on  the  part  of  the  plain- 
tiff. The  sale  was  on  Saturday.  The  plaintilT  l<>d  the  colt  home,  put  her 
into  his  bam  till  Mondaj  morning,  fed  her  well;  then,  on  Monday  morning, 
harnessed  her  up  by  the  side  of  his  other  horse,  hitched  them  to  a  wagon  to- 
gether, drove  them  a  few  rods,  when  the  colt  kiclced  and  was  over  the  tongue. 
There  was  evidence  that  she  nfterwards  kicked  when  hitched  up  with  an- 
other horse.  There  is  no  evidence  that  any  of  the  statements  made  by  de- 
fendants as  to  what  they  had  done  witli  the  colt  were  false.  There  is  no  evi- 
dence that  they  knew  of  her  kicking  when  harnessed  up  with  another  horse, 
or  that  she  ever  did  kick  wliile  they  had  her.  The  plaintifC  never  used  her 
single.  He  testified  be  never  bitched  her  up  single  to  a  buggy.  The  sale- 
was  last  of  May,  1885;  the  trial  was  in  August,  1885.  The  only  material 
trouble  was  her  kicking  when  hitched  up  with  a  strange  horse.  On  that  partic- 
ular subject  there  was  no  representation  by  the  defendants.  They  told  him 
truly,  for  aught  that  appears,  what  they  had  done  with  the  colt,  and  how 
they  had  used  her.  The  colt  was  In  fact  owned  by  the  defendant  George  W. 
Soth  of  the  defendants  took  part  in  the  sale.  It  may  be  that  the  evidence- 
would  have  autliorized  a  finding  of  a  warranty  that  would  have  covered  the 
defect;  but  there  is  no  evidence  to  show  that  the  defendants  knew  of  any 
propensity  on  the  part  of  the  colt  to  kick,  or  had  any  reason  to  believe  that 
such  existed.  This  is  an  essential  element  to  be  shown  as  a  basis  for  fraud. 
Oberlander  v.  Spiesi,  45  N.  Y.  175.  Its  absence  in  this  case  is  fatal  to  the 
recovery.    The  judgment  should  be  reversed. 

Mabtin,  J.,  does  not  vote. 

Hardin,  P.  J.,  {concurring.)  In  the  cotnplaint  It  is  stated  that  the  de- 
fendants "falsely  and  fraudulently  represented  said  horse  to  be  sound,  kind, 
true,  and  gentle  and  quiet  in  harness.  *  *  *  Plaintiff  further  alleges 
that,  at  the  time  of  said  warranty,  representations,  and  sale,  the  said  horse 
was  unsound,  unkind,  and  untrue,  restive  and  ungovernable  to  drive,  and 
had  a  vicious  habit  of  kicking,  and  was  actually  worthless,  and  was  of  no^ 
value  whatever  to  plaintiff,  all  of  which  was  w^  known  to  the  defendants 
at  the  time  of  said  sale. " 

The  learned  counsel  for  the  respondent  correctly  characterizes  the  com- 
plaint when  he  says  in  his  printed  points,  viz.:  "The  complaint  states  a  cause' 
of  action  in  fraud  and  tort."  Inasmuch  as  the  complaint  contained  a  cause 
of  action  of  fraud  and  deceit,  the  plaintiff  at  the  trial  was  required  to  prove- 
socfa  fraud  and  deceit  as  he  had  alleged  in  his  complaint.  In  establishing 
sncb  a  complaint  as  the  one  from  which  we  have  just  quoted,  the  plaintiff 
was  called  upon  to  give  satisfactory  proof  of  a  scienter.  The  plaintiff  wa» 
not  at  liberty,  under  the  complaint,  to  rely  for  the  right  of  recovery  upon  a 
simple  warranty.  Having  elected  to  charge  the  defendants  with  a  fraud, 
and  framed  a  complaint  for  that  purpose,  he  was  bound  to  establish  the  fraud' 
as  the  basis  of  a  recovery.  We  may  appropriately  apply  the  language  used  by 
Danfobth,  J.,  in  Neudeeker  v.  Kohlberg,  81  N.  Y.  301,  where  he  says,  viz.: 
"The  principle  still  remains  that  the  judgment  to  be  rendered  by  any  court 
must  be  tecundum  cUhgata  et  probata.  Wright  t.  Velafleld,  25  N.  Y.  266;. 
Tooker  v.  Amoux,  76  N.  Y.  897."  In  the  case  from  which  we  have  just 
qnoted  it  was  distinctly  held,  viz.:  "Where  a  complaint  states  a  cause  of  ac- 
tion ex  delicto,  it  was  not  competent  at  the  trial  to  convert  it  into  one  ex  eon- 
tractu." 

For  the  reasons  stated  In  the  opinion  of  Brother  Mebwin,  sho wing- 
that  the  all^^tions  of  fraud  contained  in  the  complaint  were  not  satis- 
factorily established  at  the  trial,  I  agree  with  him  in  his  conclusion  that  the- 
jndgment  of  the  county  court  and  of  the  justice's  court  should  be  reversed. 
It  may  be  that  the  plaintiff,  under  a  proper  complaint,  with  the  proofs  which' 
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lie  has  given  in  the  case  before  us,  may  be  able  to  make  out  8  right  of  reooT« 
ery  upon  a  warranty;  however,  we  may  not  pass  upon  that  question.  Upon 
the  ground  already  stated  I  agree  to  a  reversal. 


Chellis  v.  Chafhan. 
(Supreme  Cov/rt,  Oeneral  Term,  Fourth  Department.    April,  1889.) 
L  Bbbacb  op  Marriaob  Pbomisb— Bvidenck— Wbalth  op  Depbndant. 

In  an  action  for  breach  of  promise  of  marriage,  the  pecuniary  circumstances  of 
defendant  may  be  shown  by  general  reputation. 
S.  Same— Cross-Examinatiox  op  Plaintifp. 

Where  plaintiff  on  croso-examination  has  testified  that  she  was  then  unwillingto 
marry  defendant,  she  may  testify  on  re-examination  to  the  reason  of  her  unwilling- 
'    ness. 
9.  Same— Statements  to  Thud  Fxrsoks.  . 

One  whom  defendant  has  requested  to  communicate  his  matrimonial  wishes  to 
plaintiff,  may  testify  that  she  communicated  to  plaintiff  the  conversation  with  de- 
fendant. 

4.  Same— Former  Enqaoemekts — Harmless  Error. 

Allowing  defendant  to  be  asked  on  cross-examination,  "Were  you  ever  engaged 
to  marry  any  other  woman  aside  from"  plaintiff 3  la  harmless  error,  when  he  an- 
swers in  the  negative,  saying :  "Never  had  any  real  settled  engtigement;  no  more 
than  talk  from  one  time  to  another;  no  bargain  made. " 

5.  Witness— Privileqed  Communications — Attorneys. 

Compelling  defendant  to  testify  whether  he  gave  to  his  counsel  all  the  letters  re- 
oeived  from  plaintiff  is  not  contrary  to  Code  Civil  Froo.  N.  Y.  §  835,  which  pre- 
scribes that  the  attorney  "shall  not  be  allowed  to  disclose  a  communication  made  by 
his  client  to  him,  or  hia  advice  given  thereon,  in  the  course  of  his  profeasional  em- 
ployment." 
0.  Same— CoNTBADionoNS. 

Defendant  may  be  asked  on  his  cross-examination  to  explain  statements  in  his 
testimony  contradicting  his  answer  to  the  complaint. 
7.  Breach  or  Promise  op  Mabriase— Bvidenob. 

Where  the  answer  charges  that  plaintiff  was  never  attached  to  defendant,  and 
evidence  has  been  adduced  to  sustain  the  averment,  plaintiff  may  testify  that  she 
was  attached  to  defendant. 
8>  Same — Instrcctionb — ^Motivb. 

A  charge  that  the  jury  may  allow  punitive  damages  in  their  disoretion,  if  Vhej 
find  that  defendant  was  actuated  by  dishonest  motives,  is  not  erroneous. 
9.  Bams — ^DAMAOsa — ^Exoessivb. 

In  such  an  action,  where  defendant  was  a  farmer  of  some  means,  74  years  of  age, 
and  plaintiff  was  46,  and  had  given  up  a  position  as  principal  of  a  public  sohool  at 
defendant's  request,  a  verdict  for  98,000  will  not  be  set  aside  as  excessive.  Maa- 
wiN,  J.,  dissenting. 

Appeal  from  circuit  court,  Jefferson  county. 

Action  by  Sarah  S.  Chellis  against  John  B.  Chapman,  for  a  breach  of  prom- 
ise of  marriage.  In  addition  to  several  denials  contained  in  the  answer,  the 
defendant  alleged  that  he  was  of  the  age  of  74  years,  and  was  never  married; 
and  "that  since  the  date  of  the  alleged  promises  set  forth  in  the  complaint, 
to-wit,  since  about  September,  1886,  he  has  been  and  still  is  in  very  feeble 
health,  so  as  to  be  more  or  less  prevented  from  continuing  or  carrying  on  his 
ordinary  business,  tiaving  been  and  still  being  afflicted  with  rheumatism,  with 
a  disease  of  hia  kidneys,  and  'fits,'  whereby  he  has  suffered  and  still  suffers 
great  bodily  pain,  is  bent  over  so  that  he  cannot  stand  erect,  and  is  lame;  that 
when  attaclied  by  said  •  fits '  befalls  prostrate  and  so  remains  for  a  long  space 
of  time.  *  *  *"  His  answer  also  alleges  "that  the  plaintiff  resides  in  a 
city,  is  fond  of  and  accustomed  to  dress,  gayety,  luxury,  and  mnch  society,  and 
is  unfamiliar  with  and  has  no  taste  for  the  hard  labor  and  solitude  of  a  farm- 
er's wife  in  the  country;  that  the  defendant  is,  and  has  been  all  his  life,  a 
farmer  residing  in  the  country  remote  from  any  large  town,  and  of  plain  dress, 
simple  and  economical  habits,  and  but  little  inclined  to  society ;  that  the  plain- 
tiff and  defendant  are  not  suited  to  each  other  so  as  to  malie  the  relation  of 
husband  and  wife  desirable,  but,  on  the  contrary,  the  disparity  of  age,  ocoupa- 
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tion,  edacation.  habits,  and  tastes  is  sacb  as  to  make  the  marital  relation  in- 
tolerable to  either;  that,  as  defendant  is  informed  and  believes,  the  plaintiff 
has  not  now  nor  ever  had  any  affection  for  him,  nor  any  desire  that  she  should 
ever  become  his  wife,  and  that  her  only  purpose  was  and  is  to  procure  money 
of  defendant  on  the  pretense  that  be  bad  promised  to  marry  ber,  and  then  been 
guilty  of  a  breach  thereof. " 

Plaintiff  was  a  maiden  46  years  of  age,  and  had  for  several  years  been  a 
school-teacher  in  the  public  schools  in  the  city  of  Watertown.  She  had  been 
principal  of  the  Cooper-Street  school  from  1879  to  1886,  which  position  she  re- 
signed in  August,  1886.  at  tlie  request  of  the  defendant.  She  flrst  became  ac- 
quainted with  the  defendant  in  December,  1880,  or  January,  1881.  He  visited 
her  then  in  the  city  of  Watertown,  at  her  home,  and  he  said  to  her  that  he 
bad  called  because  he  bad  been  recommended  to  do  so,  and  he  stated  to  Iter 
"be  would  lllte  to  form  her  acquaintance."  In  the  summerof  1881  he  visited 
her  and  remained  two  or  three  hours  at  a  time,  and  she  testifies  that  on  one 
occasion  "he  said  to  me  that  he  wished  a  wife;  be  wished  some  one  to  love 
him, — one  for  a  companion.  Askedjne  if  I  could  be  happy  in  the  country 
after  living  in  town.  In  reply  to  that  I  said:  •  I  like  the  country,  but  I  know 
very  little,  if  anything,  about  farming,  and  there  would  probably  be  a  good 
many  kinds  of  work  connected  with  farming  that  I  would  know  very  little 
about.'  I  also  said  I  didn't  tliink  it  would  be  best,  as  there  seemed  quite  a 
difference  in  our  ages.  In  reply  to  that  he  said  he  didn't  think  it  need  make 
any  difference  about  our  ages.  He  thought  we  could  l>e  happy  together  for 
all  that;  and  he  said  that  the  work  he  cared  nothing  about.  He  said  he  did 
not  want  a  wife  for  Uie  work  she  could  do.  And  then  he  said : '  Leave  the  ques- 
tion, but  if  you  change  your  mind  and  think  you  can  live  with  me,  let  me 
know,  and  we  will  not  talk  about  it  in  the  mean  time.'  "  He  visited  her  again 
in  June,  and  she  testifies,  viz. :  "I  remember  an  occasion  in  June,  1886,  when 
he  visited  my  house.  At  this  visit  in  June,  1886.  he  asked  me  if  I  had  changed 
my  mind  in  regard  to  the  question.  He  s&id  again  he  wanted  a  wife;  wanted 
some  one  to  love  him ;  wanted  a  companion.  He  said  no  matter  what  troubles 
came  up,  if  a  man  had  a  loving  wife,  he  could  get  along  with  all  such.  I 
said  I  had  thought  more  favorably  of  it,  and  had  changed  my  mind  and  decided 
to  marry  him.  And  he  talked  about  his  home,  and  about  his  house;  told  of 
the  different  rooms;  how  tliey  were  arranged.  He  spoke  about  its  being  in 
the  country,  and  told  where  it  was  located  more  particularly.  He  said  be 
could  make  it  very  happy  for  me  if  I  went  to  his  house.  I  don't  think  of 
anything  else  he  said  upon  the  subject  upon  this  occasion.  Be  remained  there 
some  three  or  four  hours  on  this  occasion.  He  came  in  tli  e  morn!  ng  and  stayed 
until  after  dinner.  He  took  dinner  at  my  house.  On  this  occasion  there  was 
not  any  time  fixed  when  the  marriage  was  to  be  performed.  I  next  saw  him 
after  that  in  July.  I  don't  think  I  saw  him  again  during  June.  I  saw  him 
in  July  at  my  home  again.  I  then  told  Itim  I  had  accepted  my  appointment 
as  teacher,  and  he  urged  me  to  send  in  my  resignation.  *  *  m  The  sub- 
stance of  what  he  said  was  that  he  wished  me  to  send  in  my  resignation  and 
be  married  in  September.  He  spoke  of  his  house  again.  Told  me  of  the  dif- 
ferent rooms,  and  liow  tliey  were  arranged.  And  he  said  he  was  going  to  have 
his  bouse  repainted  in  September'.  I  asked  him  about  the  size  of  his  parlor, 
as  I  wished  to  get  a  carpet  for  it.  I  told  him  I  wanted  to  furnish  some  rooms 
myself.  He  told  roe  he  didn't  know  the  size  of  tlie  room.  He  would  send  me' 
the  dimensions,  which  he  afterwards  did  do.  I  afterwards  receive^  a  letter 
from  him  in  which  he  gave  what  he  said  was  the  size  of  his  parlor.  I  pre- 
served a  part  of  the  letter.  The  room  was  15-7  by  13-8."  Plaintiff  further 
testified:  "It  was  during  July  that  he  fixed  upon  the  time.  On  one  of  his 
visits  during  July,  we  settled  upon  the  day.  VTe  fixed  upon  the  15th  of  Sep- 
tember as  the  day  when  this  marriage  was  to  take  place.  It  was  about  that 
time  that  the  letter  containing  the  size  of  the  rooms  for  which  I  was  to  get  a 
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carpet  was  received.  •  •  •  He  said  he  was  very  busy.  He  was  building 
a  barn.  Tiiat  his  other  work  made  him  very  hurried,  and  said  another  week 
would  be  more  convenient  for  him.  It  would  give  him  a  little  more  time  for 
his  work.  I  said  I  would  as  soon  it  would  be  deferred  another  week.  He  and 
I  finally  fixed  upon  the  22d  of  September,  one  week  from  that  time,  as  the 
time  when  the  marriage  should  take  place.  I  said  that  we  would  have  no 
guests  at  the  wedding.  We  would  invite  but  very  few  guests,  if  any.  We 
would  have  a  very  private,  or  very  quiet,  at  least,  wedding."  She  detailed 
the  preparation  she  had  made  in  preparing  her  wardrobe,  bedding,  and  some 
things  necessary  for  housekeeping.  On  one  of  his  visits  to  her  in  July  or  Au- 
gust, "he  brought  a  suit  of  clothes  for  himself,  which  be  said  was  to  be  his 
wedding  clothes.  He  said  it  was  not  convenient  for  him  to  take  them  home 
with  bim  then.  He  would  like  to  leave  them  at  my  bouse  for  a  while,  and  he 
did  so.  He  showed  the  suit  of  clothes  to  me  when  he  first  brought  them.  He 
left  them  there."  When  the  22d  of  September  arrived,  and  the  plaintiff  was 
in  readiness  to  carry  out  the  contract  on  her  part,  the  defendant  failed  to  ap- 
pear. He  sent  her  a  letter,  however,  in  which  he  claimed  that  he  had  injured 
one  of  his  eyes,  as  his  reason  for  not  appearing,  "but  should  be  there  in  a  few 
days,  just  as  soon  as  he  was  able  to  come.  I  don't  know  the  date  the  letter 
was  written.  I  received  it  on  the  morning  of  the  22d."  Other  evidence  was 
given  tending  to  show  the  contract  between  the  parties  and  the  breach  thereof, 
and  the  circumstances  attending  the  failure  of  the  defendant  to  carry  out  the 
contract  on  his  part.  When  the  defendant  was  upon  the  stand  as  a  witness, 
he  did  not  dispute  the  engagement  to  the  plaintiff. 

Defendant  appeals  from  a  judgment  entered  on  a  verdict  for  plaintifF  for 
$8,000,  and  from  an  order  denying  a  motion  for  a  new  trial  on  the  minutes. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  J  J. 

L.  E.  Pruyne,  for  appellant.  Porter  <&  Walts  and  Hannibal  Smith,  for  re> 
spondent. 

Hardin,  P.  .T.  Abundant  evidence  was  given  at  the  trial  to  establish  the 
contract  between  the  parties,  and  the  breach  thereof  by  the  defendant.  Ap- 
pellant's learned  counsel  claims  that  several  errors  were  committed  during 
the  progress  of  the  trial  which  should  lead  to  a  reversal  of  the  judgment.  We 
will  proceed  to  examine  them. 

1.  Appellant  insists  that  it  was  error  to  allow  the  pecuniary  circumstances 
of  the  defendant  to  be  shown  by  general  reputation.  The  objections  taken  ta 
that  class  of  evidence  were  as  follows:  "(1)  Incompetent.  (2)  Not  proper 
evidence  upon  the  subject  of  damages  in  an  action  for  breach  of  promise  of 
marriage."  We  think  this  court  is  so  far  committed  upon  the  question  that 
it  is  not  open  for  further  examination  in  this  court.  Crosier  v.  Craig,  47 
Hun,  84,  opinion  of  Follbtt,  J.,  and  cases  there  cited.  See,  also,  James  v. 
BiddingUm,  6  Car.  &  P.  589;  Bail  v.  Wright,  96  E.  0.  L.  765. 

2.  During  the  plaintiff's  re-examination  she  was  asked,  viz.:  "Was  it  after 
reading  defendant's  answer  that  you  decided  that  you  would  not  care  to  marry 
him?"  This  was  objected  to,  and  the  objection  overruled.  She  answered: 
"After  reading  it.  and  thinking  of  it,  I  made  np  my  mind  I  didn't  want  Uy 
marry  him. "  Then  she  was  asked, "  When  you  say  now,  or  at  this  time,  rather, 
in  answer  to  Mr.  Rogers'  question,  'I  am  not  willing  to  marry  him.'  what  are- 
the  reasons  for  that  answer?"  This  was  objected  to  by  the  defendant  as  in- 
competent and  immaterial.  The  court  thereupon  remarked,  "I  think  I  wilL 
let  her  answer  in  answer  to  your  cross-examination. "  Thereupon  the  defend- 
ant excepted,  and  she  answered:  "Because  he  has  shown  himself  without  any- 
honor,  and  false  in  every  respect."  Then  there  was  a  motion  made  by  thedefend- 
ant  to  strike  out  the  answer  as  incompetent  and  immaterial ;  a  statement  of  the- 
opinion  of  the  witness,  and  not  any  fact.  Thereupon  the  court  remarked,  viz.: 
"It  Is  not  offered  for  the  purpose  of  establishing  be  has  not  been  honorable*. 
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but  simply  what  the  ground  in  her  mind  is,  or  what  there  is  in  her  mind  which 
indacea  her  now  to  be  nnwilliUK  to  marry  him.  It  is  not  proof  of  the  fact 
that  he  was  not  honorable,  or  any  expression  of  opinion  upon  the  subject." 
Thereupon  the  following  question  was  propounded :  "That  is  what  you  mean, 
not  that  he  is  not  so,  but  you  so  regard  him  as  not  honorable  and  false  since  the 
service  of  the  answer?"  The  witness  answered:  "That  is  the  impression  that 
his  conduct  has  made  upon  my  mind. "  The  counsel  for  the  defendant  asked  if 
his  motion  was  denied,  and  the  court  said  "Yes,"  and  the  defendant  took  an 
exception.  Thereupon  the  counsel  for  the  defendant  moved  "to  strike  out 
tbestatement  that  his  conduct  had  been  such  that  it  had  made  that  impression 
on  her  mind."  Thereupon  the  court  remarked:  "I  will  allow  that  to  stand, 
I  think;"  and  thereupon  the  defendant  took  an  exception.  We  think  there 
was  no  error  in  the  rulings.  In  the  cross-examination  the  plaintifF  had  been 
pressed  to  say  whether  she  was  then  willing  to  marry  the  defendant,  and  she 
had  then  declared  that  she  was  not,  and  we  think  all  the  facts  which  she  stated 
in  her  redirect  examination  were  allowable  in  giving  an  explanation  of  why 
she  was  then  unwilling  to  consummate  the  marriage  contract  with  the  defend- 
ant. The  defendant  voluntarily  sought  during  the  trial  to  probe  her  then 
mental  condition  in  respect  to  the  defendant.  Having  pressed  her  to  declare 
her  position,  it  was  not  improper  that  she  be  permitted  to  give  the  reasons 
for  the  then  condition  of  her  mind  on  the  subject  of  intermarriage  with  the 
defendant. 

3.  It  appeared  that  the  defendant  held  several  conversations  with  Mrs.  Fitoh, 
a  sister  of  the  plaintiff,  upon  the  subject  of  his  proposed  intermarriage  with 
the  plaintiff,  and  that  he  had  asked  Mrs.  Fitch  to  intercede  for  him;  and  on 
one  occasion  he  asked  Mrs.  Fitch  if  she  bad  had  a  talk  with  the  plaintifF. 
Mrs.  Fitch  replied,  "I  had,  but  had  not  found  out  much."  Thereupon  th» 
court  asked  Mrs. Fitch:  "When you  bad  this  long  talk  that  you  have  detailed 
with  Mr.  Chapman  when  your  sister  was  down  at  Adams,  when  your  sister 
came  home  did  you  say  anything  to  her,  and,  if  so,  what  with  reference  to- 
Mr.  Chapman?"  That  question  was  objected  to  by  the  defendant  as  incom- 
petent and  immaterial,  and  a  declaration  of  the  witness,  no  statement  of  any 
tact  by  which  the  defendant  can  be  bound.  The  court  overruled  the  objec- 
tion, and  the  defendant  took  an  exception.  The  answer  given  to  that  ques- 
tion was  as  follows:  "I  think  I  told  her  about  word  for  word,  as  near  as  I  can- 
remember,  just  what  he  ssid,  and  about  what  I  told  him  about  his  sisters,  and 
aboat  his  not  dressing  well  and  being  stingy.  I  had  a  good  many  talks  with 
him  upon  the  subject  of  my  sister,  at  my  house,  on  occasions  when  my  sister 
was  alisent.  1  don't  think  we  ever  talked  when  she  was  there,  but  he  came 
a  good  many  times  when  she  would  go  to  school  before  he  left,  and  then'  he- 
invariably  stopped  and  talked  with  me  a  while.  He  would  say,  ■  I  think, 
Mrs.  Fitch,  you  are  my  friend,  and  I  think  you  will  do  all  you  can  for  me,' — 
something  to  that  effect."  The  defendant  made  a  motion  to  strike  out  the- 
last  sentence.  The  court  refused,  and  the  defendant  took  an  exception.  The- 
principal  evidence  Involved  in  the  last  answers  of  the  witness  bad  already 
been  stated  by  her  in  narrating  the  conversation  which  she  had  held  with  the- 
defendant,  and  as  he  had  asked  Mrs.  Fitch  to  intercede  for  him,  and  to  com- 
municate his  wishes  to  the  plaintiff,  we  think  no  error  was  committed  in  al- 
lowing Mrs.  Fitch  to  state  that  she  had  communicated  to  the  plaintiff  the  de- 
tails of  the  conversation  she  had  held  with  the  defendant,  and  that  the  rulings 
bad  were  not  erroneous. 

4.  In  the  course  of  the  cross-examination  of  the  defendant,  he  was  asked, 
viz.:  "  My  question  is,  were  you  ever  engaged  to  marry  any  other  woman, 
aside  from  Miss  Chellis?"  An  objection  and  erception  were  taken  by  the  de- 
fendant. According  to  the  rnling  of  the  court  it  was  regarded  as  a  part  of 
the  cross-examination,  and  as  bearing  upon  the  witness'  status;  however,  as 
the  witness  answered,  in  effect,  that  be  bad  not  been  engaged,  saying,  viz.: 

v.7K.y.8.no.8 — 6 
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"Never  had  any  real  settled  engagement:  no  more  than  a  talk  from  one  time 
to  another;  no  bargain  made,"  we  think  he  was  not  required  to  give  any  evi- 
dence that  was  so  prejudicial  to  the  defendant  as  might  cause  a  reversal.  He 
did  not  admit  that  he  was  "much  of  a  Lothario." 

5.  While  the  defendant  was  being  examined,  he  was  asked  in  respect  to  cer- 
tain letters  wliich  he  bad  received  from  the  plaintiff.  He  was  required  by  the 
court  to  state  in  respect  to  those  letters.  He  did  state  that  according  to  his 
best  judgment  tie  saved  them,  and  that  he  "picked  them  up,  what  I  could  find, 
and  gave  them  to  Mr.  Pruyne."  And  he  added:  "I  don't  know  how  many 
letters  I  delivered  to  Mr.  Pruyne.  I  intended  to  and  did  deliver  all  I  couJd 
find.  I  am  inclined  to  think  I  destroyed  one  letter  written  in  pencil  two  or 
three  years  before  the  engagement.  If  I  did  receive  any  after  the  engage- 
ment, I  have  forgotten  it.  If  I  did,  I  saved  tliem.  I  don't  know  where  they 
are.  I  don't  knowas  theyexist  anywhere.orever  did."  Then  he  was  asked: 
"If  you  received  any  they  are  with  this  bunch  which  you  delivered  over  to 
your  lawyers?"  That  question  was  objected  to,  and  exception  taken,  and  the 
witness  answered,  "Yes,  sir.  I  should  think  they  had  read  in  evidence  all 
the  letters  which  I  gave  to  Mr.  Pruyne.  1  don't  know  of  any  that  they  have 
not  read.  I  don't  know  of  any  that  I  bad  that  I  did  not  give  liim.  I  didn't 
deliver  to  Mr.  Pruyne  letters  of  a  later  date  than  May  17,  1886,  to  my  knowl- 
edge. I  picked  up  all  I  could  Bnd  and  gave  them  to  him.  I  wrote  to  her  after 
the  engagement.  It  is  my  opinion  that  I  received  replies  to  those  letters,  but 
am  not  certain.  I  don't  know  how  many.  I  tliink  two  or  three,  or  more  or 
less,  but  am  not  certain.  I  think  I  put  them  in  the  drawer  with  the  rest  of 
my  other  papers.  I  have  no  recollection  of  destroying  but  one,  and  am  not 
certain  about  that.  I  put  them  in  loose  in  a  drawer.  Had  more  than  a  bushel 
other  papers  in  there. "  "Question.  Did  you  take  those  letters  that  you  received 
after  your  engagement  with  the  others,  and  deliver  them  to  your  attorney?" 
This  WHS  objected  to  as  privileged;  overruled,  and  the  defendant  excepted. 
The  witness  answered:  "I  don't  recollect.  It  has  gone  from  my  knowledge. 
I  can't  tell  much  aboutit.  I  picked  up  all  I  could  find  of  them  and  gave  them 
to  Mr.  Pruyne.  I  don't  know  whether  there  are  other  letters  that  have  not 
been  read  or  not."  We  think  the  rulings  do  not  violate  the  privilege  in  re- 
spect to  conversations  and  transactions  between  the  attorney  and  client,  and 
that  the  plaintiff  was  entitled  to  exhaust  the  witness'  recollection  in  respect 
to  the  letters  which  were  the  subject  of  inquiry.  We  see  no  satisfactory 
ground  upon  which  the  rulings  can  be  disturbed.  Section  835  of  the  Code  of 
Civil  Procedure,  referred  to  by  the  counsel  for  the  appellant,  prescribes  that 
the  attorney  "shall  not  be  allowed  to  disclose  a  communication  made  by  his 
client  to  him,  or  bis  advice  given  there6n.  in  the  course  of  his  professional 
employment."  It  does  not,  however,  shield  the  party  from  a  disclosure  of  the 
facts  relating  to  his  parting  with  letters  which  are  thd  legitimate  subject  of 
inquiry. 

6.  Complaint  is  made  of  the  course  the  examination  took  In  respect  to  the 
defendant's  statements  in  his  answer,  and  his  statements  upon  the  stand  as  a 
witness,  and  the  pressure  put  upon  him  to  explain  why  the  contradictions 
found  in  his  testimony  of  certain  positions  taken  in  bis  answer.  We  are  of 
the  opinion  that  the  latitude  indulged  by  the  trial  judge  was  not  an  abuse  of 
his  discretion,  noi  was  it  beyond  the  practice  which  has  been  tolerated  quite 
generally  in  the  progress  of  the  trial. 

7.  During  the  examination  of  the  plaintiff  as  a  Avitness  the  following  ques- 
tion was  propounded  to  lier:  "Question.  During  these  years  he  visited  you, 
and  down  to  the  time  of  your  engagement,  or  promise  to  marry  him,  in  June, 
1886,  you  may  state  whether  or  not  you  became  attached  to  him."  A  general 
objection  was  taken  to  this,  and  the  court  remarked:  "I  think  that  is  proper. 
To  state  what  her  feelings  l>ecame  towards  him."  Thereupon  tlie  defendant 
excepted,  and  the  witness  answered,  viz.:   "Answer.  I  certainly  waa,  or  I 
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should  not  have  agreed  to  have  married  blm.  During  hie  visits — after  the 
engagement  to  marry  him — he  had  kissed  me.  1  think  that  occurred  before 
the  engagement  as  well  as  after.  I  whs  ready  at  the  times  agreed  upon  to 
many  him  on  my  part,  and  desired  to  do  so." 

We  think  the  facts  disclosed  in  answer  to  the  qaestion  were  entirely  legiti- 
mate, and  that  they  were  pertinent  and  proper,  inasmuch  as  the  defendant  in 
his  answer  bad  set  up,  viz.:  "The  plaintiff  has  not  now  nor  ever  had  any  af- 
fection for  him,  nor  any  desire  that  she  should  ever  become  his  wife,  and  that 
her  only  purpose  was  and  is  to  procure  money  of  defendant  on  the  pretense 
that  he  had  promised  to  marry  her,  and  then  l>een  guilty  of  a  breach  thereof." 
Considering  that  language  found  in  the  answer,  and  also  considering  the  evi- 
dence which  the  defendant  offered,  with  a  view  of  having  the  position  taken 
in  bis  answer  believed  to  be  a  just  one,  we  think  the  plaintiff  was  entitled  to 
the  evidence  which  she  gave  in  answer  to  the  question  objected  to,  and  that 
the  defendant's  exception  to  the  ruling,  allowing  such  evidence  to  be  received, 
is  unavailing. 

When  MeKee  v.  Nelson,  4  Cow.  855,  was  decided,  the  parties  to  a  marriage 
contract  could  not  be  witnesses,  for  or  against  each  other,  and  evidence  in  re- 
spect to  the  apparent  attachment  existing  between  the  parties  was  allowed, 
and  the  court  remarked,  viz.:  "It  is  true,  as  a  general  rule,  tliat  witnesses 
are  not  allowed  to  give  their  opinions  to  a  jury:  but  there  are  exceptions,  and 
we  think  this  one  of  them.  There  are  a  thousand  nameless  things  indicat- 
ing the  existence  and  degree  of  the  tender  passion,  wlilch  language  cannot 
specify.  The  opinion  of  witnesses  on  this  subject  must  be  derived  from  a 
series  of  instances  passing  under  their  observation,  which  yet  they  never  could 
detail  to  a  jury."  In  commenting  upon  that  CHse,  jSexdkn,  J.,  aays  in  De 
Witt  V.  Barly,  17  N.  Y.  344:  "That  was  an  action  for  breach  of  promise  of 
marriage,  and  a  witness,  wlio  knew  the  plaintiff,  and  had  observed  her  con- 
duct and  deportment  towards  the  defendant,  was  permitted  to  testify  whether, 
in  her  opinion,  the  plaintiff  was  sincerely  attached  to  him,  a  fact  which  it  is 
plain  could  be  proved  in  no  other  way." 

We  ilnd  nothing  in  either  of  the  cases  which  warrants  us  in  condemning 
the  ruling  which  allowed  the  plaintiff  to  state  the  fact  that  she  "became  at- 
tached to  him." 

8.  It  is  contended  by  the  defendant  that  the  conrt  "erred  in  submitting  to 
the  jury  the  question  of  exemplary  damages."  At  the  close  of  the  charge, 
the  defendant's  counsel  took  an  exception  in  the  following  language:  "I  ex- 
cept also  to  submitting  the  question  of  punitive  damages  to  the  jury  at  all  in 
this  case."  In  the  course  of  the  charge  the  learned  trial  judge  said:  "The 
law  is  well  settled  now  that  juries  may  in  their  discretion — you  are  not  com- 
pelled to — that  juries  may  in  their  discretion,  in  a  proper  case,  allow  what  are 
known  as  exemplary  or  punitive  damages,  and  this  is  the  only  kind  of  action 
on  a  contract  where  that  kind  of  damages  can  be  allowed.  Ordinarily,  such 
damages  are  allowed  in  cases  of  wrong,  slander,  libel,  malicious  prosecution, 
and  that  kind  of  actions  where  a  wrong  has  been  committed,  but  in  no  other 
action  on  a  contract,  except  breach  of  promise,  can  this  kind  of  damages  be 
allowed;  and  I  say.  gentlemen,  before  reaching  the  decisions  which  I  propose 
to  read,  to  show  you  the  rule  to  be  applied, — this  kind  of  damages  in  any  Ciise 
the  jury  are  not  compelled  to  give, — it  is  a  matter  of  discretion  with  the  jury 
in  a  proper  case  whether  they  shall  give  them.  There  are  some  cases  of  breach 
of  promise  of  marriage  in  which  a  jury  would  not  be  justified  in  giving  puni- 
tive damages;  but  in  a  case  where  you  are  justified  in  doing  it,  whether  you 
will  do  it  at  all,  or  to  the  extent  to  which  you  will  allow  these  damages,  is  a 
matter  of  discretion  with  you.  I  read  you  a  few  passages  of  the  law  as  found 
in  42  N.  Y.,  commencing  page  477,  <  aa  to  the  measure  of  damages  this  ac- 
tion [this  is  an  action  for  breach  of  promise]  has  always  been  classed  with 
actions  of  torts,  as  libel,  slander,  seduction,  criminal  conversation,  etc,  and 
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not  without  reason.  It  is  tbe  policy  of  the  law  to  encourage  matrimony,  and 
society  has  an  interest  in  contracts  of  marriage,  both  before  and  after  they  are 
consummated.  A  man  wbo  enters  into  a  contract  of  marriage  with  improper 
motives,  and  then  ruthlessly  and  unjustiflably  breaks  it  off,  does  a  wrong  to 
the  woman,  and  also,  in  a  more  remote  sense,  to  society,  *  *  *  as  well 
as  the  man  who  commits  a  tort  under  circumstances  showing  a  bad  heart. 
The  rule  of  damages  applicable  to  ordinary  contracts  would  be  wholly  inade- 
quate. So  much  depends  in  each  case  upon  the  circumstances  surrounding 
it,  and  upon  the  conduct,  standing,  and  character  of  the  parties.  In  all  cases 
where  vindictive  damages  are  allowed,  it  is  upon  the  theory  that  the  defend- 
ant's conduct  has  been  such  that  he  deserves  to  be  punished;  and  with  a  view 
of  measuring  out  punishment  to  him,  as  well  as  compensation  to  the  plaintiff, 
it  is  always  competent  to  inquire  into  his  motives  and  intentions,  to  show  that 
the  act  complained  of  was  done  wantonly,  insolently,  maliciously,  or  with  a 
bad  and  wicked  heart.  In  such  actions  it  is  not  only  proper  to  show  the  main 
transaction,  but  any  facts  bearing  upon  or  relating  to  it,  showing  it  was  done 
wantonly,  maliciously,  and  wickedly,  with  a  view  of  enhancing  the  damages. 
*  *  *  In  an  action  for  breach  of  promise  of  marriage,  it  is  always  compe- 
tent for  the  purpose  of  enhancing  the  damages  to  prove  the  motives  that  actu- 
ated the  defendant;  that  he  entered  into  the  contract,  and  broke  it  with  bad 
motives  and  a  wicked  heart,  and  It  is  competent  for  him  to  prove  in  mitiga- 
tion of  damages  that  bis  motives  were  not  bad,  and  that  his  conduct  was  nei- 
ther cruel  nor  malicious."*  He  also  quoted  quite  extensively  from  Johnson 
y. /en&<n«,  24  N.  Y.  258.  He  then  added,  viz.:  "Exemplary  or  punitive  dam- 
ages, to  which  I  have  just  called  your  attention,  are  in  your  discretion.  Not 
wholly  in  your  discretion.  You  have  not  an  arbitrary  right  to  fix  what  yoa 
please,  or  to  fix  them  at  all.  You  must  believe,  in  the  first  place,  in  order  to 
permit  you  to  award  punitive  damages  at  all,  that  the  defendant  either  entered 
into  this  contract  originally  dishonestly,  without  any  idea  of  carrying  it  out, 
for  a  bad  purpose,  and  perhaps  I  may  say  there  is  no  evidence  of  that  here. 
When  he  entered  into  the  contract,  so  far  as  appears  here,  he  seems  to  have 
been  in  earnest  about  it,  and,  if  that  be  so,  then  you  can  only  allow  exem- 
plary damages  in  this  case,  provided  you  believe  there  was  something  which 
actuated  him,  some  bad  motives,  bad  purpose,  or  bad  design  in  tbe  manner  of 
the  breaking  of  it  off.  If  he  thought,  when  he  came  down  to  the  time  when 
he  was  called  upon  to  marry  this  woman,  being  honest  down  to  that  time, — ^if 
he  then  thought  that  his  condition  of  health  was  such  that  he  ought  not  to 
carry  out  his  contract,  and  then  in  breaking  it  he  did  nothing  unduly  to  op- 
press the  plaintifT,  witlidrawing  from  It  or  avoiding  it  as  easily  as  he  could, 
and  with  as  little  trouble  to  the  plaintiff  as  possible, — then,  gentlemen,  you 
would  not  be  justified  in  punishing  him  for  it.  He  is  liable  for  compensatory 
damages  fully,  no  matter  what  his  motives  were.  Having  made  the  contract, 
if  he  has  violated  it,  whatever  will  fully  and  fairly  compensate  the  plaintiff 
she  is  entitled  to  anyhow,  without  reference  to  bis  motives.  Tbe  question  of 
his  motives  bears  only  upon  the  question  as  to  whether  you  shall  allow  any, 
and,  if  so,  what,  exemplary  or  punitive  damages;  and  yon  should  not  allow 
those — yon  haven't  any  right  to  allow  them — in  a  case  where  the  original  con- 
tract was  made  with  good  intentions,  unless  there  was  something  in  the  man- 
ner of  the  breach  of  it  which  was  malicious,  which  was  from  bad  motives,  or 
there  was  some  act  of  bis  which  was  particularly  oppressive  to  the  plaintiff  in 
tt>e  manner  of  his  avoiding  the  provisions  of  the  contract." 

We  are  of  the  opinion  that  the  question  of  damages,  compensatory  and  pu- 
nitive, was  properly  and  clearly  submitted  to  the  Jury  by  the  learned  trial 
judge.  Hunt  v.  Bennett,  19  N.  Y.  173;  Johnson  v.  Jenkins,  24  N.  Y.  252; 
Thorn  r.  Knapp,  42  N.  Y.  474;  Sedg.  Dam.  (6th  Ed.)  248,  455. 

Nor  do  we  think  the  damages  given  by  the  jury  are  excessive,  or  that  tbe 
amouat  indicates  that  tbe  jury  whs  "influenced  by  prejudice,  passion,  or  cor- 
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rnption."  Mr.  Sedgwick  says,  at  page  455:  "This  action  is  given  as  an  in- 
demnity to  the  injured  party  for  the  loss  she  has  sustained,  and  has  always 
been  held  to  embrace  the  Injury  to  the  feelings,  aifections,  and  wounded  pride, 
as  well  as  the  loss  of  marriage.  From  the  nature  of  the  case  it  has  been  found 
impossible  to  fix  the  amount  of  compensation  by  any  precise  rule,  and,  as  in 
toit,  the  measure  of  damages  is  a  question  for  the  sound  discretion  of  the  jury 
in  each  particular  instance,  subject,  of  course,  to  the  general  restriction  that 
a  verdict  influenced  by  prejudice,  passion,  or  corruption  will  not  be  allowed 
to  stand."  It  was  said  in  TJiorn  v.  Knapp,  42  N.  Y.  474,  that  damages  in 
this  class  of  actions  "hare  never  been  limited  to  the  simple  rule  governing 
actions  upon  simple  C()ntract8  for  the  payment  of  money."  "For  the  breach 
of  the  contract  of  marriage,  though  in  form  of  an  action  of  assumpsit,  is.  in 
fact,  and  always  has  been  since  it  was  sustained  at  common  law,  in  respect  to 
this  question  of  damages,  really  in  the  nature  of  an  action  for  a  tort."  Page  483. 

In  Minick  v.  City  of  Troy,  19  Hun,  258,  Bookes,  J.,  in  referring  to  the 
case  of  Coleman  v.  Bouthtoiek,  9  Johns.  51,  approves  of  the  language  of 
Ekmt,  C.  J.,  used  in  that  case,  wherein  he  says,  viz.:  "The  question  of  dam- 
ages was  within  the  proper  and  peculiar  province  of  the  jury.  It  rested  in 
their  sound  discretion,  under  all  the  circumstances  of  the  case,  and  unless  the 
damages  are  so  outrageous  as  to  strike  every  one  with  the  enormity  and  in- 
justice of  them,  and  so  as  to  induce  the  court  to  believe  that  the  jury  must 
have  acted  from  prejudice,  partiality,  or  corruption,  we  cannot  consistently 
with  the  precedents  interfere  with  the  verdict.  It  is  not  enough  to  say  that, 
in  the  opinion  of  the  court,  the  damages  are  too  high,  and  that  we  would  have 
given  much  less.  It  is  the  judgment  of  the  jury,  and  not  the  judgment  of 
the  court,  wbicb  is  to  assess  the  damages  in  actions  for  personal  torts  and 
Injuries." 

In  Coppina  v.  Railroad  Co.,  48  Hun,  300,  we  had  occasion  to  review  the 
cases  bearing  upon  the  question  of  excessive  damages,  and  to  deduce  there- 
from the  rule  applicable  to  such  cases,  and  while  we  interfered  witli  the  ver- 
dict in  that  case,  there  was  wanting  in  it  many  of  the  elements  which  enter 
into  the  question  of  damages  in  the  case  in  hand.  In  that  case,  there  was 
no  predicate  for  punitive  damages.  It  was  a  case  simply  for  compensatory 
damages. 

In  Grant  v.  WUley,  101  Mass.  856,  it  was  held  that  the  "time  during  which 
an  engagement  had  subsisted  is  a  proper  circumstance  for  tlie  jury  to  con- 
sider." And  it  was  held  in  Berry  v.  Da  Costa.  L.  B.  1  G.  P.  881,  that  the 
"jury  may  take  into  account  the  plaintiff's  altered  social  position,  in  conse- 
quence of  the  defendant's  misconduct."  And  in  Smith  v.  Wooc(ftne,  I  C.  B. 
(X.  S.)  660,  the  language  which  we  have  quoted  from  Sedgwick  on  Damages 
was  approved;  and  it  was  stated,  viz.:  "The  jury  are  allowed  to  take  into 
their  consideration  all  the  circumstances."  In  January,  1889,  the  general 
term  of  the  First  department  sustained  a  verdict  in  Campbell  v.  Arbuckle,  4 
N.  Y.Snpp.  29,  for  945,000,  in  a  case  somewhat  like  the  one  before  us. 

In  Houghkirk  v.  Canal  Co.,  92  N.  Y.  224,  the  power  of  the  general  term 
to  interfere  with  the  verdict  on  the  ground  that  it  is  excessive  is  recognized 
and  reaffirmed,  and  the  court  remarked  that  "  while  the  judgment  of  the  trial 
court  should  not  be  lightly  disturbed,  it  should  not  be  held  necessarily  con- 
clusive." 

After  a  full  and  deliberate  consideration  of  all  the  circumstances  disclosed 
in  the  evidence,  and  in  the  light  of  the  precedents  and  rules  of  law  to  which 
we  have  already  adverted,  we  are  of  the  opinion  that  we  ought  not  to  inter- 
fere with  the  verdict  on  the  ground  that  the  same  is  excessive.  Judgment 
and  order  affirmed,  with  costs. 

Martin,  J.,  concurred.  Mebwin,  J.,  concurred  in  the  foregoing  opinion, 
tscept  upon  the  question  as  to  the  amount  of  damages. 
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Smith  v.  Creoo. 
(Suryreme  Court,  Oeneral  Term,  Third  Department.    September  81, 1889.) 

1.   COMPOUITDIHS  FeLOST— EvnjBNOB— MninTBS  OF  tS.i.QKT&lL.TS. 

In  an  action  on  a  note,  where  the  defense  la  made  that  it  was  given  in  oonsiderft- 
tlon  of  an  agreement  to  compound  a  felony,  statements  by  the  prosecuting  attorney, 
contained  in  the  minutes  of  the  magistrate  who  conducted  the  preliminary  exami- 
nation into  the  felony,  are  not  admissible  to  prove  su<di  an  agreement  to  oomponncl 

by  the  plaintiff. 

a.   Same— £MBBZZI.nnHT— AOBEVIfltKT  TO  RsFUin). 

A  promise  by  a  father  to  repay  money  embezzled  by  bl|  son  ia  not  in  itself  an 
agreement  to  compound  a  felony. 

8.  WiTNBSS— PrIYILBOBD  CoMiroKICATIOHS— ■WArvBB. 

Under  Ckide  Civil  Froo.  N.  T.  g  836,  allowing  a  person  to  waive  the  right  of  hav- 
ing his  communications  with  his  counsel  kept  secret,  a  party  may  call  his  counsel 
to  testify  to  conversations  between  them. 
i.  Samb— What  asb  Fbivilboed. 

A  communication  to  his  counsel  by  one  party,  in  the  presence  of  the  other,  is  not 
privileged. 

5.  EviDENCB— Parol. 

An  admission  contained  In  a  letter  may  be  explained  by  parol  evidenoe. 

6.  APPEAI/— RbVIBW— EXOLUSION  OF  TXSTIMONT. 

Where  there  is  a  conflict  of  testimony,  the  erroneous  exdu^on  of  any  testimony, 
bearing  on  the  merits,  is  cause  for  reversaL 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Oscar  Smith  against  Bussell  Crego.    Judgment  was  rendered  for 
defendant,  and  plaintiff  appeals. 
Argued  before  Learned,  P.  J.,  and  Landon  and  Inoalls.  J.T. 
Mark  Colm,  for  appellant.    Chase  di  Delehanty,  for  respondent. 

Learned.  P.  J.  This  action  is  on  a  note  made  by  D  wight  L.  Crego  and  in- 
dorsed by  Russell  Crego.  The  defense  Is  that  it  was  given  on  an  agreement 
to  compound  a  felony.  Bwight  L.  had  been  in  the  employment  of  the  Wheeler 
&i  Wilson  Miinufacturing  Company,  and  had  been  chai'ged  with  embezzling 
money.  Ue  had  been  arrested,  and  was  still  under  arrest  when  the  note  was- 
given.  On  the  defense  above  stated,  the  testimony  of  the  plaintiff  and  that 
of  the  defendant  are  in  conHict.  The  plaintiff  offered  in  evidence  the  min-> 
ules  of  the  magistrate,  with  the  affidavit  and  wsirrant.  The  defendant  ob- 
jected to  a  part  of  the  minutes,  as  follows:  "Prosecuting  attorney  stated  that 
all  money  due  the  company  had  been  refunded,  and,  the  prosecution  paying- 
expenses,  the  court  admitted  defendant  to  bail  in  8500."  At  the  close  of  the 
case,  the  plaintiff  requested  the  court  to  charge  tliat  the  plaintiff  is  not  to  be 
prejudiced,  or  the  jury  infer  there  whs  such  agreement  or  understanding, 
from  the  statement  in  the  minutes  of  the  justice  tliat  theprosecuting attorney 
stated,  etc.  The  court,  in  reply,  said  to  the  jury:  "You  are  to  take  into  ac- 
count all  tliat  was  received  before  you,  and  give  it  such  weight  as  in  year 
judgment  it  is  entitled  to."     The  defendant  excepted. 

Now,  tlie  minutes  of  the  justice  were  admissible,  and  therefore  this  state- 
ment was  before  the  jury.  But  it  was  merely  the  statement  of  the  magis- 
trate of  what  was  said  by  the  prosecuting  attorney.  Itwasnoevidenceagainst 
the  plaintiff  of  any  agreement  or  understanding  as  to  compounding  the  fel- 
ony. Yet  the  jury  might,  under  this  instruction,  have  understood  that  this 
statement  of  the  magistrate  had  some  weiglit  in  supporting  the  defense.  We 
think  that  the  plaintiff  was  entitled  to  have  the  jury  instructed  as  he  requested. 
The  def endan  t  Bays  that  the  statement  was  harmless,  because  the  money  waa 
refunded  in  fact;  but  the  manner  in  which  this  statement  is  made  in  the  min- 
utes seems  to  indicate  that  it  was  inserted  as  a  reason  for  putting  the  bail  at 
s  small  amount,  and  thus  to  afford  some  evidence  that  there  was  an  agree* 
ment  to  compound  the  felony.  • 
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Tbe  defendant,  In  support  of  his  defense,  testiOed  that  he  and  one  Storah, 
an  agent  of  tbe  company,  went  to  the  law-oflSce  and  papers  were  drawn  np. 
That  law-ofBce  was  tbe  offlce  of  Mr.  Thompson,  who,  as  the  defendant  testi> 
fies,  was  plaintiff's  lawyer.  The  plaintiff  then  called  Mr.  Thompson,  who 
testified  that  he  was  present  when  the  note  was  executed,  and  that  plaintiff 
and  Storah  and  defendant  Russell  were  present  at  his  oflBce  l>efore  tbe  execu- 
tion of  tbe  note.  He  was  then  asked  by  the  plaintiff  to  state  the  conversation 
which  then  took  place.  This  was  objected  to,  under  section  835  of  the  Code, 
and  was  excluded,  to  which  the  plaintiff  excepted.  Now,  Thompson  was  not 
attorney  for  Russell  Crego,  or  for  Dwight  L.  Crego.  He  was  plaintiff's  at- 
torney, or,  as  Is  said  in  one  place,  the  company's  attorney,  which  was  prac- 
tically tbe  same  thing.  As  he  was  Smith's  attorney.  Smith  could  waive  the 
privilege.  Section  836.  And  he  did  waive  it,  by  calling  on  Thompson  to 
testify  to  the  conversation.     In  re  Coleman,  111  N.  T.  220, 19  N.  E.  Rep.  71. 

Furthermore,  both  parties  to  the  agreement  were  present  at  the  conversa- 
'  tion;  and,  under  the  common-law  rule  as  to  privilege,  communications  to  an 
attorney  were  not  confidential  when  both  parties  were  present.  Whiting  v. 
Barney,  30  N.  Y.  330;  Britton  ^.J^forem,  45  N.  Y.  51.  Section  836,  though 
it  does  not  use  the  word  "confidential,"  is  intended  to  be  only  a  statement  of 
the  common-law  rule.  See  note  to  the  section.  So  far,  then,  as  appears  in  the 
case,  it  seems  to  us  that  Thompson  should  have  been  allowed  to  testify  to  tbe 
conversation  inquired  about. 

About  four  months  after  the  execution  of  the  note,  a  letter  was  written  by 
plaintiff  to  defendant,  containing  the  words:  "I  went  to  Schenectady  yester« 
day  morning,  and  arranged,  through  the  district  attorney,  to  drop  Dwight's 
case. "  Tbe  plaintiff  testified  that  he  did  not  arrange  with  the  district  attorney 
to  drop  the  case  that  was  then  pending.  He  was  then  asked :  "Explain  what 
tbe  language  [above  quoted]  refers  to."  This  was  objected  to  and  excluded. 
The  plaintiff  excepted.  And  the  learned  justice,  in  his  charge  commenting 
on  this  letter,  said  that  the  law  prevented  the  plaintiff  from  stating  what  he 
intended  by  tbe  letter;  that  the  law  presumed  that  he  intended  what  the  letter 
imported  on  Its  face.  Now,  this  rule  would  be  quite  correct  if  applied  to  a  writ- 
ten contract,  or  to  a  writing  on  which  another  party  had  relied  in  his  action. 
But  this  letter  was  a  mere  admission;  not  any  more  binding  because  it  was 
in  writing.  Whatever  contract  the  pairties  entered  into  had  been  made  long  be- 
fore; and  this  letter  was  only  a  statement  of  what  plaintiff  had  subsequently 
done.  He  might  disprove  the  truth  of  the  statement.  He  might,  if  the  fact 
were  so,  show  to  what  his  words  referred.  Suppose  (merely  to  illustrate) 
that  "Dwight"  referred  to  some  person  other  than  Dwight  L.  Crego,  the 
plaintiff  could  have  shown  this.  We  tbink,  then,  that  tbe  witness  should 
have  been  allowed  to  answer  the  question. 

It  is  plain,  in  this  case,  that  the  note  was  given  principally  to  settle  a  large 
part  of  the  moneys  which  Dwight  L.  Crego  owed  the  company.  It  was  right 
that  he  should  pay  or  secure  these  moneys,  and  it  was  proper  that  bis  father 
should  assist  him  in  restoring  to  the  company  what  he  had  taken  from  it;  and 
the  father  might  rightfully  do  this,  in  tbe  hope  that  the  burden  which  would 
thus  fall  on  an  innocent  man  would  be  a  sufficient  punishment  for  the  crime. 
Hatch  T.  Collins,  34  Hun,  814.  Of  course,  an  actual  agreement  to  com- 
pound most  not  be  made;  but  full  compensation  to  tbe  wronged  party  is  a 
doty,  and  is  not  illegal.  • 

In  the  conflict  of  evidence  in  this  case,  where  the  plaintiff  fully  denies  the 
•neged  agreement,  the  exclusion  of  any  proper  evidence  bearing  on  the  merits 
is  espedaily  material,  and  may  have  operated  to  defeat  the  plaintiff's  claim. 
We  are  therefore  of  opinion  that  the  judgment  should  be  reversed,  and  a  new 
trial  granted:  costs  to  abide  tbe  event.    All  concur. 
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MuLFORD  c.  Yager  etal. 
(SupreTne  Court,  OeneraX  Term,  Third  Department.    September  31, 1889.') 

1.  Trial — Findings  bt  CoraT. 

Where  the  court,  under  Code  Civil  Proc.  TS.  T.  {  1033,  providing  that  it  must  de- 
termine the  facts  of  the  case  which  are  submitted  to  it  by  either  party,  baa  found 
that  certain  conveyances  are  not  fraudulent,  it  is  not  rei^uired  to  determine  the 
truth  of  facts  tending  to  show  fraud. 
S.  New  Tbial — Surpbise — Dibcretios  of  Trial  Court. 

The  question  of  a  new  trial  on  the  ground  of  surprise  is  largely  within  the  discre- 
tion of  the  trial  court. 

Appeal  from  special  term. 

Ar^^ued  before  Learned,  P.  J.,  and  Landon  and  Inoalls,  JJ 

James  B.  Olney,  for  appellant.    John  J.  Linson,  for  respondents. 

Learned,  P.  J.  This  is  an  action  brought  by  a  receiver,  appointed  in  pro- 
ceedings supplementary,  against  John  Yager,  to  set  aside  as  fraudulent  two 
conveyances, — one  made  by  John  Yager  to  Schoonraaker;  and  the  other,  of 
the  same  property,  by  Schoonmaker  to  ^na  C.  Yager,  John's  wife.  The 
ground  is  that  the  conveyances  were  made  with  intent  to  defraud  the  Judg- 
ment creditor.  The  conveyances  were  made  August,  1873;  the  judgment 
against  John  was  recovered  in  January,  1876;  the  action  had  been  commenced 
in  September,  1873;  and  such  recovery  was  for  j|155.12  damages,  and  *178 
costs.  The  present  action  was  commenced  in  September,  1885.  On  the  trial, 
a  jury  was  drawn,  and  evidence  was  given  on  botti  sides.  At  the  closeof  the 
case,  the  court,  without  objection,  submitted  to  the  jury  the  question  whetlier 
the  conveyances  were  made  with  intent  to  defraud.  The  jury  found  in  tlie 
negative.  The  court  thereupon  found  the  formal  facts  of  the  recovery  of  the 
judgment,  and  the  appointment  of  the  receiver,  and  of  the  conveyances,  and 
further  found  that  the  conveyances  were  not  made  with  intent  to  defraud. 
The  plaintiff  asked  the  court  to  find  nineteen  propositions  of  fact,  and  five  of 
law.  The  court  declined  to  find  on  these  propositions,  on  the  ground  that  it 
had  directed  judgment  on  the  verdict.  Perhaps  it  should  be  more  accurately 
said  that  the  court  had  adopted  the  Onding  of  the  jury.  This  refusal  to  find 
is  urged  as  error. 

Assuming,  for  the  present,  that  section  1023  >  applies  to  a  case  triable  by 
the  court,  but  in  which  a  jury  is  impaneled  to  pass  on  some  issues,  still  [  am 
of  the  opinion  that  no  error  was  committed.  That  section  does  not  require  a 
judge  to  find  upon  every  piece  of  evidence  offered,  but  to  find  upon  facts  put 
in  issue.  Looking  over  the  propositions  of  fact  which  the  plaintiff  requested 
the  judge  to  find,  we  shall  see  that,  so  far  as  they  were  material,  they  wre 
matters  of  evidence  which  bore,  or  might  be  thought  to  bear,  on  the  question 
«f  fraud  in  the  conveyances.  Of  themselves  they  determined  nothing.  The 
facts  on  which  the  court  is  required  to  pass  must  be  those  which,  when  found, 
determine  the  result  as  a  matter  of  law.  When  it  is  found  as  a  fact  tlmt  tliere 
was  no  intent  to  defraud  in  the  execution  of  the  conveyances,  it  follows,  as  a 
.matter  of  law,  that  the  plaintiff  cannot  recover.  Tlie  numerous  matters  to 
which  the  plaintiff  called  attention  in  his  19  propositions — many  of  them — 
tended  to  show  fraud.  On  the  other  band,  there  were  other  matters  in  the 
case  which  tended  to  disprove  the  intent  to  defraud.     It  is  the  part  of  the 

>  Section  1023.  Before  the  cause  is  finally  submitted  to  the  court  or  referee,  or  within 
-such  time  afterwards,  and  before  the  decision  or  report  is  rendered,  as  the  court  or 
referee  allows,  the  attorney  for  either  party  may  submit,  in  writing,  a  statement  of  tbe 
itLCtB  which  he  deems  established  by  the  evidence,  and  of  the  rulings  upon  questions  of 
law  which  he  desires  the  court  or  referee  to  make.  *  •  *  At  or  before  the  time 
when  tbe  decision  or  report  is  rendered,  tbe  court  or  the  referee  must  note,  in  the 
margin  of  the  statement,  the  manner  in  which  each  proposition  has  been  disposed 
•of.    *   •    • 
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tribunal  (judge  or  jury)  which  tries  the  case  to  settle  the  fact  of  fraud  or  no 
fraud,  upon  these  conflicting  matters;  and  the  court  is  not  called  upon  to  Bnd 
as  to  everything  testified  to.  whether  he  found  it  to  be  true  or  false.  It  may 
ootalways  be  easy  to  draw  the  line  between  "facts"  and  "evidence,"  as  the 
words  are  used  in  legal  matters.  Sometimes,  indeed,  the  word  "facts"  i8 
used  so  as  to  include  matters  which  are  really  but  the  evidence  of  the  facts  in 
issue.  But  I  do  not  think  that  the  section  above  cited  was  intended  to  require 
the  judge  to  pass  upon  the  truth  of  every  piece  of  evidence  to  which  either 
party  should  choose  to  call  his  attention.  This  would  be  intolerable,  and  of 
no  use.    I  think,  therefore,  that  there  whs  no  error  in  this  respect. 

On  the  merits  of  the  case,  after  carefully  looking  at  the  whole  testimony,  I 
think  we  should  not  be  justiBed  in  reversing  the  finding  of  the  jury  and  of  the 
trial  court.  The  question  of  fraud,  being  purely  one  of  fact,  in  such  cases  as 
the  present,  is  best  disposed  of  by  the  tribunal  which  has  seen  and  heard  the 
witnesses.  It  is  true  that  there  are  some  suspicious  circumstances,  but  ex* 
planation  of  them  is  given;  and  the  jury  were  satisfied  that  the  transactions 
attached  were  honest.  The  question  of  a  new  trial  on  the  ground  of  surprise 
must  be  largely  one  of  discretion;  and  that  discretion  is  generally  better  ex> 
ercised  by  the  judge  who  tried  the  case  than  by  an  appellate  court.  The  judg- 
ment and  order  appealed  from  should  be  athrmed,  with  costs.    All  concur. 


PEOPI.E  e.  Haisht. 
(Supreme  Cowrt,  General  Term,  Third  Department.    September  21, 1889.) 

BOBOLART — IKDICTHBHT— DBSCBIPTION  OF  PbIHISBS. 

Under  Pen.  Code  N.  Y.  {  498,  providing  that  a  person  who,  "with  intent.to  com- 
mit a  crime  therein,  breaks  and  enters  a  Duilding,  or  a  room,  or  any  part  of  a  build- 
ing, "  (deflned  by  section  604  to  include  an  "inclosure, ")  Is  guilty  of  burglary  in  the 
third  degree,  on  indictment  which  alleges  that  accused  broke  and  entered  certain 
"stove-works,  "without  stating  that  the  works  were  a  building,  or  a  room,  or  apart 
of  a  building,  is  defective,  and  the  defect  is  not  such  "an  Imperfeutioa  In  matter  of 
form"  as  is  cured  by  Ck)de  Crim.  Proa  N.  T.  %  285. 

Appeal  from  court  of  sessions.  Columbia  county. 
Argued  l)efore  Learned,  F.  J.,  and  Fish  and  Fctnah.  JJ. 
&.  D.  B.  Hashrouek,  for  appellant.     A.  B.  Qardinier,  Dist.  Atty.,  for  the 
People. 

Leabmed,  p.  J.  The  prisoner  was  indicted  for  the  crime  of  burglary  in  the 
third  degree.  He  demurred  to  the  indictment.  The  demurrer  was  overruled. 
Thereupon  he  pleaded  not  guilty;  was  tried,  convit  ted,  and  sentenced.  He 
now  appeals  from  the  judgment,  in  order  to  review  the  order  overruling  the 
demurrer. 

The  indictment  charges  that  on  a  certain  day,  and  in  the  night-time,  he 
"feloniously  and  burglariously  did  break  and  enter  tlie  stove-works  of  one 
Zebulon  Hunt,"  with  the  intent  to  steal,  etc., and  did  steal,  certain  property. 
The  simple  question  is  whether  the  allegation  that  he  did  break  and  enter 
into  the  stove-works  of  one  Zt-bulon  Hunt  is  a  sufficient  allegation  that  be 
broke  and  entered  a  building,  or  room,  or  part  of  a  building.  Section  498, 
Pen.  Code,  is  defined  in  section  504  to  include  a  railway  car,  vessel,  booth, 
tent,  shop,  or  other  erection  or  inclpsure.  It  is  hardly  to  be  supposed  that  a 
place  inclosed  by  a  fence  is  an  "indosure,"  within  the  meaning  of  these  se^ 
tions.  People  v.  Richards,  108  N.  Y.  148,  15  N.  E.  Rep.  871.  The  words 
"stove- works"  do  not  necessarily  imply  a  place  inclosed  by  a  fence.  iStill 
less  do  they  imply,  of  necessity,  a  building.  These  words  are  used  to  mean 
all  the  grounds  used  by  a  manufacturer  for  the  man  ufacture  of  stoves.  They 
include  the  buildings,  and  also  the  grounds  about  the  buildings,  whether  such 
grounds  are  fenced  in  or  not.  They  are  words  of  the  most  general  meaning. 
Webst.  Diet,  under  "Work."    One  who  entered  into  grounds  used  for  the 
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mannfecture  of  stoves  might,  in  the  legal  phrase,  be  said  to  break  into  the 
close  of  the  owner;  and  plainly  the  allegation  of  the  indictment  does  not  nec- 
essarily include  the  breaking  into  any  building  or  even  into  any  grounds  in- 
closed by  a  fence.  This  is  not  an  imperfection  in  form,  such  as  is  spoken  of 
in  section  285,  Code  Crim.  Proc.  Notwithstanding  the  liberality  with  which 
indictments  may  now  be  construed,  they  must  allege  facts  which  show  that 
the  crime  has  been  committed.  The  breaking  and  entering  into  a  building  ia- 
a  material  part  of  the  crime  here  charged,  and  must  be  alleged.  We  think 
the  indictment  is  defective,  and  that  the  demurrer  should  have  been  sustained. 
Judgment  reversed;  demurrer  sustained;  prisoner  discharged. 


Kennedy  «.  Wood  et  al. 
(Supreme  Court,  Oeneral  Term,  Third  Depattment.    September  21, 1889.) 

1.  COKTII!UA.NCB — COSBmOHS— COBTS. 

Under  Code  Civil  Proc.  K  T.  %  3:255,  providing  that  it  may  be  requU'ed  as  a  conditloa 
before  granting  an  adjournment  of  a  trial  that  the  adverse  party  shall  be  paid  "» 
sum  not  exceeding  $10,  •  *  *  besides  the  fees  of  his  witnesseSj  and  other  taxable 
disbursements,  already  made  or  incurred,  which  are  rendered  meSectual  by  the 
adjournment, "  the  court  has  no  power  to  impose  payment  of  a  gross  sum,  as  tSO 
"for  costs  and  expenses, "  as  a  condition. 
8.  Same — AppeaI/. 

Where  illegal  conditions  of  adjournment  are  Imposed,  an  appeal  lies,  and  the  right 
thereto  is  not  waived  by  payment  of  the  illegal  amount  under  protest. 

Appeal  from  special  term,  Rensselaer  county. 

Application  by  William  S.  Kennedy,  as  receiver,  for  a  postponement  of  the 
trlHl  of  a  cause  against  Jacob  C.  Wood  and  others.  Code  Civil  Proc.  K.  Y. 
§  3255,  providing  for  costs  upon  adjournment  of  trial,  recites:  "Where  an 
application  is  made  to  a  court  or  a  referee  to  adjourn  a  trial,  the  payment  to 
the  adverse  party  of  a  sum  not  exceeding  ten  dollars,  *  *  *  besides  the 
fees  of  bis  witnesses,  and  other  taxable  disbursements,  already  made  or  in- 
curred, which  are  rendered  ineffectual  by  the  adjournment,  may  be  required 
as  a  condition  of  granting  the  adjournment."  The  court  ordered  the  post- 
ponement,, and  directed  plaintifC  to  pay  to  defendant's  attorneys  the  sum  of 
$50,  as  a  condition,  to  indemnify  defendants  for  their  costs  and  expenses  in 
preparing  for  trial.    Plaintiff  appeals. 

Argued  before  Learned,  P.  J.,  and  Fish  and  Putnam,  JJ. 

Charles  J.  Baker,  (Henry  A.  King,  of  counsel,)  for  appellant.  King  <ft 
Shades,  (Charles' E.  Patterson,  of  counsel,)  for  respondent. 

Learned,  F.  J.  We  are  of  the  opinion  that  section  8255  of  the  Code  of 
Civil  Procedure  limits  the  power  of  the  court,  on  adjourning  a  trial,  to  re- 
quiring, as  a  condition,  the  payment  of  $10  costs,  the  fees  of  witnesses  and 
taxable  disbursements  rendered  ineffectual  by  the  adjournment.  See  Hall  y, 
Dwinell,  10  Wend.  628;  Noxon  v.  Bentley,  6  How.  Pr.  418;  Hand  v.  Burrows, 
15  Hun,  481.  The  sum  imposed  in  this  case  was  $50  for  costs  and  expenses 
in  preparing  for  trial.  We  cannot  construe  this  as  meaning  010  costs,  and 
$40  witnesses'  fees  and  taxable  disbursements.  That  is  plainly  not  the  mean- 
ing. And  we  think  that  the  court  has  no  power  to  impose  a  gross  sum  as  a 
^ndition.  Of  course  the  parties  may  agree  on  what  the  witnesses'  fees  and 
the  taxable  disbursements  are.  Otherwise  they  must  be  adjusted  in  the  or^ 
dinary  way. 

We  have  no  doubt  that  an  appeal  lies  to  this  court  if  conditions  of  ad- 
journment are  imposed  which  are  not  legal.  Nor  is  the  right  to  such  appeal 
waived  by  the  fact  that  the  aggrieved  party,  to  prevent  a  dismissal  of  bis 
complaint,  has  paid  the  illegal  amount  under  protest.  He  could  do  no  other- 
wise with  safety  to  himself.  As  to  the  other  part  of  the  order,  viz.,  that 
it  was  on  the  understanding  that  no  further  application,  etc.,  should  be  made. 
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we  do  not  know  from  the  language  whether  this  was  not  an  agreement  vol- 
unteered by  the  plaintiffs  counsel  to  induce  the  adjournment.  The  lan- 
guage is  not  so  dear  as  to  put  this  beyond  question.  The  order  must  be  mod- 
ified BO  that  the  condition  shall  be  on  the  payment  of  910  costs,  and  of  feea 
of  witnesses  and  other  taxable  disbursements  made  or  incurred  which  are 
rendered  ineffectual  by  the  adjournment.  On  the  adjustment  of  these  wit- 
nesses' fees  and  taxable  disbursements  the  defendants  must  repay  any  part 
of  the  S50  in  excess  of  the  sum  thus  allowed.  No  costs  of  this  appeal  to 
either  party. 


Peoplk  v.  TVNmCUVTB. 

(Supreme  Court,  General  Term,  TMrd  DepartmerU.    September  21, 1880.) 

FtEADi^io — ANstma. 

An  answer  denying  "the  said  complaint  in  each  and  every  allegation  therein 
contained  "  is  not  frivolous. 

Appeal  from  special  term,  Warren  ooonty. 

Action  by  the  people  of  tlie  state  of  New  York  against  George  W.  Tunni- 
cliffe  for  penalties  for  violating  game  laws  of  New  York.  Laws  1879,  c.  534, 
S  19.  After  answer  by  defendant,  plaintiff  moved  for  judgment  on  the  ground' 
that  SQCh  answer  was  frivolous.  The  court  awarded  judgment  for  plaintiff 
nnlesB  defendant  amended  his  answer.    Defendant  appeals. 

Argned  before  Learned,  P.  J.,  and  Fisn  and  Pvtnah,  JJ. 

Coi/le  (t  Cunningham,  for  appellant.  CharUa  R.  Patterson,  Dist.  Atty.» 
for  respondent. 

Lkarmed,  p.  J.  We  are  satisfied  that  the  answer  in  this  case  whs  a  good 
denial  of  all  the  allegations  in  the  complaint.  It  denies  the  complaint  in 
each  and  every  allegation  therein  contained.  This  plainly  means  that  the 
defendant  denies  alt  the  allegations  of  the  complaint.  Neither  complaint 
nor  answer  was  verified.  There  was  therefore  no  reason  why  the  defendant 
should  attempt  any  evasive  denial.  We  think  that  the  answer  was  not  friv- 
olous. The  order  appealed  from  is  revei-sed,  with  610  costs  and  printing 
disbursements,  and  the  motion  for  judgment  on  the  frivolousness  of  the- 
answer  la  denied,  with  costs. 

Fish,  3.,  ooncurs.    Pdtnah,  J.,  not  voting.  * 


Mitchell  t>.  Bauous. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    September  21, 1880.) 

SkXBIVTS  JHfD  COSSTABLZS — FAI1.U11B  TO  EXECCTE  WbiT — EyIDBNCI. 

In  an  action  against  a  sheriff  for  neglecting  to  arrest  a  judgment  debtor  qn  an. 
ezecntion  against  his  person,  evidence  of  directions  given  by  plaintiff  to  a  former- 
sheriff  as  to  another  execution  against  the  debtor,  on  the  same  judgment,  to  inadp 
missible. 

Appeal  from  circuit  court,  Saratoga  county. 

Action  for  damages  by  Commodore  P.  Mitchell  against  A.  B.  Baucus,  sher- 
iff of  Saratoga  county,  on  account  of  fHllure  of  defendant  to  arrest,  on  exe- 
cution against  his  person,  one  Francis  McCue,  a  Judgment  debtor  of  plaintiff. 
Verdict  having  been  given  for  defendant,  and  judgment  entered  thereon,, 
plaintiff  appeals. 

Argued  before  Learned.  P.  J.,  and  Landon,  J. 

S.  T.  Brackett,  for  appellant.    John  Foley,  for  respondent. 

Feb  Cubiah.  Evidence  of  directions  given  by  the  plaintiff  to  another 
sheriff,  or  bis  deputy,  in  regard  to  his  enforcement  of  another  execution 
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lissned  on  tbis  judgment,  a  year  or  so  before  the  execntion  In  question,  was 
inHdraissible.  It  tended  in  no  way  to  justify  the  defendant  for  any  neglect 
to  enforce  the  execution  placed  in  his  bands.  Nor  did  it  tend  to  prove  what 
directions  the  plaintiff  had  given  to  this  defendant.  The  evidence  In  this 
'Ctise  was  conflicting,  and  this  improper  evidence  very  probably  had  influence 
with  the  jury.    Judgment  reversed;  new  trial  granted;  costs  to  abide  event. 


In  re  Preston. 
(Supreme  Court,  General  Term,  Third  Department    September  21, 1889.) 

JIOBTOAOEa — ASSiaNMSNT  OF  DhBT— RiOHTS  OF  ASSIONEEg. 

The  payee  of  certain  notes  indorsed  some  of  them  over,  and  then  made  an  assini. 
ment  for  the  benefit  of  creditors.  Afterwards  the  maker,  withoat  knowledge  that 
any  of  the  notes  had  been  transferred,  executed  a  mortgage  to  the  assignee  for  the 
benefit  of  creditors  to  aeoure  the  notes.  Held,  that  the  proceeds  of  the  mortgage 
should  be  applied  pro  rata  to  the  notes  in  the  hands  of  the  assignee  and  indorsees 
without  regard  to  any  preferences  contained  in  the  assignment,  and  it  is  imma- 
terial that  the  mortgage  was  executed  in  pursuance  of  a  prior  agreement  that  the 
notes  were  to  be  so  secured. 

Appeal  from  special  term,  Ulster  county;  SAinTBL  Edwards,  Judge. 

Fitch  made  a  general  assignment  to  Preston  in  November,  1884.  iBefore 
that  time,  Mrs.  Anderson  liad  given  Fitch  several  promissory  notes  in  pay- 
ment of  goods  sold,  amounting  to  over  (MS.OOO.  One  of  these  notes,  of  the 
amount  of  91, 169,  remained  in  his  hands  at  the  time  of  the  assignment.  The 
others  had  previously  to  the  assignment  been  discounted  by  banks,  and  were 
held  by  them  with  Fitch's  indorsement,  amounting  as  follows:  Bv  National 
Bank,  S4,194;  by  National  City  Bank  of  Brooklyn,  Sl,200;  by  Sta'te  of  New 
York  National  Bank  of  Kingston,  $5,861.  Fitch's  assignment,  after  wages 
'due  employes,  preferred  notes  held  by  the  National  Bank  of  Bondout,  on 
which  he  was  liable  as  indorser  or  otherwise.  A  few  days  after  the  execution 
of  the  assignment,  Fitch  procured  from  Mrs.  Anderson  a  mortgage  on  real 
estate.  It  was  given  to  Preston,  assignee  of  the  estate  of  Fitch.  It  recited 
that  Mrs.  Anderson  was  indebted  to  the  estate  of  Fitch  in  the  sum  of  ^,000, 
and  was  conditioned  to  pay  that  sum  February  2, 188^.  This  mortgage  was 
i;iven  to  secure  the  aforesaid  notes,  amounting  to  over  013,000.  It  was  made 
for  $8,000,  because  that  was  all  the  property  was  worth.  The  mortgage  waa 
;given  in  pursuance  of  a  prior  understanding  between  Fitch  and  Mrs.  Ander- 
son that  she  was  to  secure  these  notes  on  that  property.  At  the  time  the 
mortgage  was  given  Mrs.  Anderson  did  not  know  by  whom  the  notes  were 
held,  but  supposed  they  were  lield  by  Fitch.  The  notes  were  spoken  of  when 
the  mortgage  was  given,  and  there  was  no  other  indebtedness  of  Mrs.  Ander- 
son to  Fitch  tlian  these  notes.  Preston,  the  assignee,  subsequently  foreclosed 
the  mortgage  and  obtained  $4,284.46  as  the  net  proceeds.  Of  that  sum  be 
applied  SI,  169  to  the  discharge  of  that  note  of  Mrs.  Anderson  which  Fitcb 
bad  at  tlie'time  of  the  assignment,  and  which  passed  to  the  assignee.  On  the 
accounting,  tbis  application  was  approved  by  the  court,  and  be  was  directed 
to  apply  tlte  residue  so  far  as  it  would  go  to  the  payment  of  those  notes  of 
Mrs.  Anderson,  which  were  held  by  the  National  Bank  of  Bondout,  the  first 
preferred  creditor  of  Fitch.  The  Stsite  of  New  York  National  Bank  of  Kings- 
ton, a  creditor  in  a  subsequent  class,  appeals. 

Argued  before  Lrarned,  F.  J.,  and  Fish  and  Pittnah,  JJ. 

F.  L,  Westbrook,  for  appellant.  Severyn  B.  Sharpe  and  ffotoard  Chipp, 
Jr.,  {J.  N.  Fiero,  of  counsel,)  for  respondents. 

Learned,  P.  J.  There  can  be  no  question  that  Mrs.  Anderson  gave  this 
mortgage  to  secure  all  the  notes  which  she  had  given  to  Fitch.  Such  is  the 
testimony  of  Fitch,  and  such  is  the  evident  meaning  of  the  transaction.  She 
had  no  intention  to  secure  one  rather  than  imother  of  all  these  notes;  and  th* 
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reason  why  the  mortgage  was  not  mnde  for  the  whole  amount  of  the  notes 
WAS  explained  to  be  because  the  property  was  not  worth  more  than  $8,000. 
The  property  was  hers,  and  she  had  a  right  to  apply  it  as  she  chose.  8he  did 
apply  it  to  the  payment  of  hU  these  notes.  Therefore  it  was  the  right  of  each 
holder  of  these  noteis  to  share  pro  rata  in  the  avails.  No  one  of  these  several 
holders  of  these  notes  had  a  right  to  take  more  than  his  pro  rata  share  of  the 
net  avails.  Mrs.  Anderson  wns  the  debtor,  and  she  had  a  right  to  secure  one- 
debt,  or  iill,  as  she  might  prefer.  There  is  not  any  evidence  that  she  desired 
to  prefer  one  above  another.  Indeed  she  supposed  that  all  the  notes  belonged 
to  Pitch.  Her  appropi'iation,  therefore,  of  her  own  property  settled  the  rights 
of  her  several  creditors;  and  each  became  at  once  entitled  to  share  pro  rata 
in  the  proceeds.  The  previous  assignment  of  Fitch,  by  which,  as  to  his  own 
property,  he  preferred  the  National  Bank  of  Rondout,  did  not  affect  Mrs.  An- 
derson's mortgage.  Fitch  had  no  right  to  control  Mrs.  Anderson's  property, 
snd  he  did  not  attempt  to  control  her  property;  for  when  he  made  the  assign- 
ment, the  mortgage  had  not  been  executed-.  It  is  suggested  that  there  had 
been  a  previous  understanding  that  she  would  secure  these  notes — that  is,  aU 
of  them — on  this  subsequent  mortgaged  property.  If  this  gave  Fitch  any 
equity,  such  equity  would  equitably  pass  to  the  several  owners  of  the  notes  to- 
whom  be  had  transferred  them.  It  Is  not  material  to  the  proper  disposal  of 
this  case  that  the  mortgage  was  in  form  to  Preston,  assignee.  It  was  given 
to  secure  these  notes,  and  Preston  cannot  be  permitted  to  apply  the  proceeds  in 
any  other  way  than  as  the  mortgagor  determi  ned.  It  is  fully  in  the  power  of 
the  court,  under  the  statute,  to  make  a  proper  and  just  disposition,  and  to- 
cause  these  net  avails  to  be  applied  pro  rata  among  all  who  are  entitled.  AU 
tlie  persons  entitled  to  share  are  before  the  court,  and  the  person  in  posses- 
sion of  the  property  Is  here  also.  The  respondents  urge  that  if  Preston  took 
the  property  as  assignee,  then  he  should  distribute  it  according  to  the  prefer 
ences  of  the  assignment;  that  if  it  took  it  in  any  other  capacity  it  cannot  be 
brought  into  this  accounting.  But  this  is  not  sound.  As  assignee,  Preston 
is  entitled  to  the  pro  rata  share  belonging  to  the  note  which  was  in  Fitch's 
possession  when  he  assigned;  but  the  mortgage  belonged  in  equity  to  all  the 
holders  of  the  notes  pro  rata.  And  as  he  is  in  possession  of  the  avails  the 
court  can,  under  the  equity  powers  given  by  the  statute,  prevent  the  assignee 
from  misappropriating  to  the  use  of  the  assignment  property  which  is  not  sub- 
ject thereto.  It  is  a  settled  rule  that  the  debt  is  the  principal,  and  the  secu- 
rity is  the  collateral.  The  debts  in  this  case  consist  of  the  several  notes,  and 
of  all  of  them.  The  mortgage  is  but  the  collateral.  The  holders  of  the  notes 
are  the  equitable  holders  of  the  collateral ;  and  the  person  who  has  possession 
of  the  avails  of  the  collateral  must  distribute  those  avails  among  all  the  hold- 
ers of  the  notes  in  proportion  to  their  claims. 

The  decree  appealed  from  must  be  modified  so  that  Preston,  the  assignee,, 
shall  retain  only  his  pro  rata  share  of  the  avails  of  the  mortgage,  and  shall 
distribute  all  of  the  said  avails  pro  rata  among  all  of  the  Anderson  notes, 
without  regard  to  the  preferences  of  the  assignment.  The  appellants  are  en- 
titled to  costs  of  their  appeal  against  the  respondents  except  assignee.  AU 
coDcur. 


Pabsons  et  €U.  9.  Bahset. 

(Supreme  Court,  General  Term,  TMrd  Department.    September  91, 1888^) 

KvutBifci — CoMPsrasor. 

In  an  action  on  aoconnt,  a  letter  wrlten  by  a  third  person,  material  to  the  Issoai 
and  calculated  to  prejudioe  the  jury,  whloh  is  a  mere  unverified  statement,  for  tlM 
admission  of  which  no  foundation  is  laid,  is  inadmissible,  over  objection. 

Appeal  from  Albany  oonnty  court. 

Argned  before  LoAiasncD,  P.  J.,  and  Lamson  and  lNeAi.L8,  JJ. 
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R.  W.  Brass,  {J.  H.  Clute,  of  counsel,)  for  appellant.    F.  B.  Wadhama, 

for  respondentfl. 

Ikoalls,  J.     This  action  whs  brought  by  the  plaintiffs  to  recover  of  the 
defendant  the  sum  of  $146.50,  for  printing  certain  matter  contained  in  the 

following  bill:  "Albany,  N.  Y., ,  188—. 

"M.    Hon.  J.  H.  Kamsey  to  Weed.  Parsons  &  Ca,  Dr..  89  and  41  Co- 
lumbia St.,  near  Broadway. 
"Book  &  Job  Printers,  Publishers,  Sao. 
"1881. 
"Mob.  12.    Ftg.     100  cops.  bUl  rel.  to  canal  towing,  2  pp.,      •      4  00 
5,000  speeches  of  Hon.  W.  W.  Astor  and 

Hon.  Dolpbus  S.  Lynde.  12  pages,    80  00 
Composition  on  speech  of  Hon  W.  W.  Astor  for  Jour- 
nal and  Argua,      ... 
Ptg.     100  cops.  Senator  Astor's  speech  separately,  - 
250  Circular,  Anti-Monopoly,  1  page,  - 

16.    Ptg.     800  Circular,  Anti-Monopoly,  1  page,  • 

18.  5,000  Speeches    of    Senators    Astor   and 

Lynde  on  Canals,  12  pages,    • 

146  50" 
The  plaintiffs  claimed  at  the  trial  in  the  county  court  that  such  printing 
was  done  at  the  instance  of  the  defendant,  who  promised  to  pay  therefor. 
Evidence  was  produced  in  support  of  the  plaintiffs'  theory,  and  the  defend* 
lint  was  examined  as  a  witness  on  his  own  behalf,  and  positively  denied  that 
he  requested  the  plaintiffs  to  perform  the  work,  or  that  he  promised  to  pay 
therefor.  There  was  a  direct  conflict  in  the  evidence  upon  the  main  qnestion 
involved.  The  plaintiffs  were  allowed,  against  the  objection  of  the  defend- 
ant, to  read  in  evidence  the  letter  of  H.  E.  Tremain,  which  was  addressed  to 
Mr.  Frederick  E.  Wadbams,  the  plaintiffs'  attorney,  which  was  dated  July  8, 
1886,  which  was  an  answer  to  a  letter  addressed  to  Mr.  Tremain  by  Mr.  Wad- 
bams, in  relation  to  the  plaintiffs'  claim  for  such  printing,  and  as  to  the  de- 
fendant's liability  therefor.  The  letter  objected  to  is  contained  in  the  printed 
case,  and  is  as  follows:  ' 

"Henry  Edwin  Tremain.    Mason  W.  Tyler. 

"JLaw  Offices  of  Tremain  &  Tyler,  167  Broadway. 

"New  York,  July  8, 1886. 
"Frederick  B.  Wadhams,  Esq.,  Albany,  N.  T. — ^Dear  Sm:  Absence  from 
the  city  has  delayed  this  reply  to  your  note  of  June  29th.  I  am  quite  sure 
that  I  did  not  personally  incur  or  permit  myself  directly  or  indirectly  to  be- 
come responsible  for  any  unpaid  printing  bills  in  the  matter  yon  mention. 
My  relation  to  the  subject  you  mention  was  purely  advisory,  and  under  the 
direction  of  Mr.  Ramsay.  I  remember  co-operating  with  him,  and  with  the 
private  secretary  of  Mr.  Astor  in  correcting,  for  prompt  circulation,  the  proofs 
of  Mr.  Astor's  speech.  If  I  had  had  any  idea  that  this  printing  had  not  l)een 
ordered  by  some  one  else  than  myself,  I  should  have  paid  further  attention  to 
the  matter,  such  as  ordering  or  receiving  the  stated  number  of  copies,  and  in- 
suring the  payment  of  the  bill.  My  recollection  that  I  had  nothing  to  do  with 
incurring  this  bill,  and  was  not  even  indirectly  charged  with  the  duty  of  see- 
ing that  it  was  paid,  is  confirmed  by  the  circumstance  that  I  never  knew 
there  was  any  printing  bill  incurred,  while  I  was  professionally  employed  in 
the  matter,  that  remained  unpaid  until  a  few  weeks  sgo,  when  Mr.  Parsons, 
in  his  store,  called  it  to  my  attention.  My  recollection  is  further  confirmed 
by  learning,  as  I  then  learned,  that  there  were  other  items  in  the  bill  (such  as 
printing  speeches  of  others)  which  1  never  knew  were  printed  until  the  printed 
copies  were  distributed,  and  in  the  proofs  of  which  I  never  wu  consolted. 
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Irrespeetive  of  any  qneBtion  of  liability,  had  I  known  of  any  nnpaid  bills  of 
tliis  character  in  the  sammer  of  1881,  I  should  have  exerted  myself  actively 
to  have  insured  their  payment.  I  cannot  undertake,  however,  to  shoulder  a 
loss,  the  result  of  inadvertence  on  the  part  either  of  Mf .  Bamsey  or  my  client, 
particularly  at  this  late  day,  when  I  would  be  without  any  means  to  recoup 
my  loss  if  I  should  assume  it.  Had  I  known  of  this  nnpaid  bill  in  season,  I 
should  have  done  my  best  to  have  it  paid.  Even  since  the  failure  of  my  cli- 
ent, had  I  personally  incurred  it,  I  should  pay  it.  I  do  not  think  Mr.  Ramsey's 
recollection  will  be  found  to  differ  from  mine,  or  that  he  will  say  under  any 
circumstances  that  I  should  pay  ttiis  bill,  even  though  not  liable.  I  did  not 
have  an  opportunity  to  see  Mr.  Ramsey  after  Mr.  Parsons  mentioned  the  mat- 
ter to  me  this  spring,  so  you  are  at  liberty,  if  you  choose,  to  show  him  this 
letter.  Yours,  truly.  H.  £.  Tbemain. 

"P.  S.  I  had  supposed  that  Mr.  Crane,  not  Mr.  Bamsey,  ordered  the  print- 
ing." 

The  statements  contained  in  the  letter  are  clearly  material  as  bearing  upon 
the  principal  question  involved  in  the  controversy,  viz.,  whether  the  defend- 
ant procured  the  work  to  be  done  by  the  plaintiffs,  and  promised  to  pay  there- 
for. The  letter  was  well  calculated  to  prejudice  the  defendant's  case  with 
the  jnry,  and  it  doubtless  had  that  effect.  The  letter  amounted  merely  to  the 
nnveriSed  statement  of  Mr.  Tremain,  and  we  are  not  able  to  gather  from  the 
case,  or  elsewhere  to  discover,  any  siibstantial  ground  which  justifled  its  re- 
ception as  evidence.  The  counsel  for  the  defendant  not  only  objected  to  its 
admission,  but  moved  to  strike  it  out  after  it  was  received,  and  excepted  to 
the  ruling  of  the  court  in  admitting  it  as  evidence,  and  in  refusing  to  strike 
it  out  We  do  not  discover  that  the  defendant  admitted  the  truth  of  the  ma- 
terial statements  contained  in  the  letter,  or  that  any  sufficient  foundation  was 
laid  for  the  admission  of  the  letter  as  evidence.  This  error  seems  to  us  so 
dearly  fatal  to  the  recovery  that  it  becomes  unnecessary  to  consider  any  other 
question  raised  upon  this  appeal. 

The  j  udgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abid« 
the  event  of  the  action.    All  concur. 


Glabk  v.  Eldbed. 
(Supreme  Court,  Oeneral  Term,  Third  Depariment.    September  81, 1889.) 
AppbaIi — Appeala.bi.1  Obder— Countt  Coobt. 

Under  Ck>de  Civil  Proo.  N.  Y.  1 184S,  amended  by  Laws  1881,  o.  186,  which  providea 
for  an  appeal  from  an  order  made  by  the  county  court  in  an  action  taken  to  it  by 
appeal;  and  section  1840,  amended  by  Laws  1888,  c.  607,  which  provides  for  an  ap- 
peal from  an  order  of  the  county  court  granting  or  refuBine  a  new  trial, — an  appeal 
ues  from  an  order  of  a  county  court  granting  a  new  trial  in  an  action  taken  to  It 
by  appeaL 
RBPBBXiroa— Hi80OSi>uoT  ot  RsFKBas — New  Trial. 


Where  a  new  trial  has  been  granted  to  plaintiff  for  misconduct  of  the  referee, 
partly  caused  by  defendant,  on  condition  tnat  plaintiff  shall  pay  the  costs  of  the 
reference  if  finally  successful,  the  condition  will  be  stricken  out  as  unreasonable. 


Appeal  from  Rensselaer  county  court. 

Action  by  Anna  M.  Clark  against  Perry  W.  Eldred.  Judgment  was  ren- 
dered for  defendant,  and  new  trial  afterwards  granted  to  plaintiff  on  certain 
conditions.    From  the  part  of  the  order  imposing  conditions  plaintiff  appeals. 

Argued  before  Leabned,  F.  J.,  and  Fish  and  Putnam,  JJ. 

H.  A.  King,  for  appellant.    D.  M.  Wexifall,  for  respondent. 

Lkarnkd,  p.  J.  The  opinion  in  Reilley  v.  Caruil  Co.,  102  N.  T.  883, 7  N. 
£.  Rep.  427,  gives  two  reasons  for  its  conclusion, — one,  that  no  order  had 
been  entered  in  the  county  court.  If  no  order  had  been  in  fact  entered,  then, 
of  course,  there  was  no  occasion  justifying  a  decision  that  such  order  could 
not  be  reviewed.  The  other  reason  was  that  an  order  granting  or  refusing  a 
new  trial  was  not  an  order  affecting  a  substantial  right.  See  C^e  Civil  Proc. 
g  1340.    This  decision  made  it  necessary  for  the  legislature  to  express  its  mean- 
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ing  more  dearly.  And  it  did  so  by  chapter  507,  Laws  1888,'  amending  sec- 
tion 1340,  Code  Civil  Proc.  Since  tliat  amendment,  it  would  be  difficult  for  the 
court  of  appeals  to  deny  the  right  of  appeal  under  that  section.  Agricultural 
Worka  v.  Bggleston.  1^7  N.  Y.  277,  14  N.  E.  Eep.  312.  With  this  section, 
thus  amended,  and  with  section  1342.  as  amended  in  1881,*  we  think  that  the 
present  appeal  lies  to  this  court.  Cramer  v.  Lov^oy,  41  Hun,  581;  Gray  v. 
Fuk,  53  N.  Y.  630. 

We  think,  also,  that  there  are  cases  where  the  terms  imposed  on  granting 
relief  maybe  so  contrary  to  those  established  by  law  and  practice  as  to  justify 
a  review  in  this  court.  O'Brien  v.  Long,  1  N.  Y.  Supp.  695.  The  order  of 
the  county  court  granted  a  new  trial  on  the  ground  of  misconduct  of  the  ref- 
eree. Ilehadreportedinfavor  of  the  defendant  for  costs.  The  court  imposed 
as  terms  that,  if  the  plaintiff  should  be  successful  on  the  merits  upon  a  new 
trial,  she  should  credit  the  defendant  on  the  judgment  and  execution  with  the 
sum  paid  by  him  for  referee's  fees  and  stenographer's  fees  on  the  first  trial. 
There  are  two  constructions  which  may  be  given  to  this  order.  One  is  that 
thf  plaintiff,  if  successful,  would,  on  final  judgment,  Include  in  her  costs  the 
referee's  fees  and  stenographer's  fees  on  the  former  trial,  and  therefore  that 
the  defendant  should  not  pay  these  twice;  the  other  is  that  the  plaintiff  would 
not  include  these  sums  in  her  costs,  and  that  the  defendant  would  offset  what 
he  liad  paid  for  the  referee  and  the  stenographer.  The  latter  is  the  construc- 
tion put  on  the  order  by  the  plaintiff,  and  on  that  construction  she  insists 
that  the  order  is  unjust  in  its  terms.  The  alleged  improper  conduct  of  the 
referee  consists  in  drinking  liquor  with  the  defendant,  at  his  expense,  in  sa- 
loons, while  the  reference  was  pending,  and  in  altering  his  report  aft«r  it  had 
been  delivered  to  the  defendant's  attorney.  Enough  appears  in  the  affidavits 
to  fully  justify  the  setting  aside  of  the  report;  and  it  will  be  seen  that  the 
grounds  on  which  it  was  set  aside  are,  to  some  extent  at  least,  chargeable 
against  the  defendant.  It  seems,  therefore,  rather  strange  that  the  terms 
imposed  on  setting  the  report  aside  should  be  beneficial  to  the  defendant,  on 
whom  some  of  the  blame  must  rest  for  this  miscarriage  of  justice.  Justice 
plainly  would  require  that  the  referee  should  refund  what  he  has  received  for 
fees;  but  perhaps  this  cannot  be  brought  about.  But,  should  the  plaintiff 
tinally  recover  in  the  action,  then  it  will  have  been  determined  that  she  bad 
a  just  claim,  and  that  the  defendant  was  wrong  in  neglecting  to  pay  it.  It 
would,  then,  seem  unreasonable  to  make  the  plaintiff,  in  that  case,  pay  the 
fees  of  the  first  referee  and  of  the  stenographer,  when  she  was  in  no  way 
blamable  for  the  misconduct.  The  claim  in  suit  is  about  $60.  The  defend- 
ant's costs  are  over  $374,  of  which  the  referee's  fees  are  $125,  and  the  stenog- 
rapher's $83.50.  To  require  the  plaintiff,  if  successful,  to  pay  these  sums,  is 
practically  to  deny  her  justice.  8he  is  entitled  to  a  fair  trial.  It  is  decided 
that  she  has  not  bad  that,  owing  to  the  fault  of  the  referee,  and  perhaps  of 
the  defendant.  If  the  referee  alone  were  culpable,  'it  might  then  be  the  just 
disposition  to  make  these  fees  of  the  referee  a  part  of  the  final  costs,  so  that 
they  would  fall  on  the  unsuccessful  party.  But  the  order  appealed  from  casts, 
these  fees  on  the  finally  successful  party;  for,  if  the  plaintiff  is  unsuccessful 
in  the  end,  then  we  suppose  the  defendant  will  tax  these  fees  in  his  final  bill;, 
and,  if  the  plaintiff  is  successful,  she  is  required  by  this  order  to  pay  these 
fees.  On  the  whole,  it  seems  to  us  that  the  best  disposition  is  to  strike  out 
that  part  of  the  order  which  is  appealed  from.  The  part  of  the  order  appealed 
from  is  stricken  out;  the  $10  costs  of  this  appeal  and  printing  disbursements- 
to  abide  the  event  of  this  action. 

'Laws  TX.  Y.  1888,  c.  507,  amending  Code  CivU  Froe.  {  1S40,  provtdcs  that  an  appeal 
may  be  taken  to  the  supreme  court  from  an  order  of  the  county  ooort  granting  or  re- 
fusing a  new  trial. 

<LawB  N.  Y.  1881,  o.  186,  amending  Code  Civil  Proo.  |  1849,  prorides  that  an  appeal 
may  be  taken  from  an  order  made  by  the  county  court  "in  an  action  brought  in,  or 
taken  by  appeal  to,  the  county  court. " 
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Hellrr  v.  Db  Leoit. 
iCttu  Court  of  New  York,  Oeneral  Term.    October  8, 1889.) 

SOFTLJSXBVTKST  PKOOBBDIlfOS— ARRBBT  OT  NoN-ReSIDKMT  DbBTOR— AfWDIVIT. 

An  affidavit  in  aocordanoe  with  Code  Civil  Proc.  N.  Y.  i  2437,  providing  for  the 
arrest  of  a  judgment  debtor  on  aflldavit  that  he  "  will  leave  Uie  state,  or  conceal  him- 
self, and  that  were  is  reason  to  believe  that  he  has  property  which  he  unjustly  re- 
fuses to  apply  to  the  payment  of  the  judgment, "  famishes  no  legal  ground  for  an 
arrest,  where  the  debtor's  home  is  in  another  state,  and  the  proof  fails  to  show 
what  property  he  bad,  or  that  he  had  any. 

Appeal  from  special  term. 

Code  Civil  Proc.  N.  Y.  §  2437,  cited  In  the  opinion,  provides  for  the  arrest 
of  judgment  debtors  upon  proof  nnd  affidavit.  The  affidavit,  it  is  declared, 
must  recite  "that  the  judgment  debtor  will  leave  the  state,  or  conceal  him- 
self, and  that  there  is  reason  to  believe  that  he  has  property  which  be  unjustly 
refuses  to  apply  to  the  payment  of  the  judgment. " 

Argued  before  McAdam,  C.  J.,  and  Nehrbas  and  MoGown,  JJ. 

Lewis  Johnston,  for  appellant.    A.  L.  Sanger,  for  respondent. 

Feb  Cukiam.  The  resettlement  was  made  on  the  application  of  the  appel' 
iaots.  If  they  were  dissatisfied  witti  the  decision  made,  they  ought  to  have 
had  it  reviewed  upon  appeal  from  the  original  order.  The  order  last  made  is 
more  favorable  to  tiie  appellants  than  the  former  one;  and  to  reverse  the  lat- 
ter is,  in  effect,  to  reinstate  the  former.  We  doubt  th«  right  of  the  appellants 
to  review  the  propriety  of  the  original  order  upon  this  appeal.  But  we  have 
examined  the  matter  upon  the  merits,  and  in  this  respect  deem  tlie  order  as 
resettled  to  be  correct.  The  defendant,  who  is  a  resident  of  Georgia,  whs 
temporarily  in  this  city,  and,  being  about  to  return  to  his  home,  was  arrested 
because  one  of  the  plaintiffs  made  affidavit  "that  there  was,  in  his  opinion,  dan- 
ger that  the  defendant  will  leave  the  state  of  New  Yorli,  and  tliat  there  is  rea- 
son to  beUeve  that  he  lias  property  which  he  unjustly  refuses  to  apply  to  the 
payment  of  the  judgment"  herein.  The  defendant  had  the  right  to  return  to 
his  home  in  Oeorgia:  and  the  fact  that  the  affiant  had  reason  to  believe  that 
he  had  property  which  he  unjustly  refused  to  apply  to  the  judgment  furnished 
no  legal  ground  for  an  arrest,  even  under  section  2437  of  the  Code.  It  was 
not  the  case  of  an  absconding  debtor,  nor  did  the  proof  show  what  property 
the  debtor  bad,  or,  indeed,  that  he  had  any  The  justice  had  jurisdiction,  but 
the  process  was,  for  the  reason  stated,  "voidable,"  and  was  properly  set  aside 
on  motion  made  for  the  purpose.  It  follows  that  the  order  appealed  from 
must  be  affirmed,  with  costs. 


"Walsh  e.  Boweby  Sav.  Bank. 
(Oity  Court  of  New  York,  Oeneral  Term.    October  8, 1889.) 
PuuDisa — AirKNnMBKT — VmeraaKiitcB  of  Jcsticb. 

Where  the  complaint  alleges  a  gift  inter  vimog,  and  evidence  is  introduced,  wlth- 
ont  objection,  showing  a  gift  causa  vwrtls,  an  amendment  of  the  complaint  to  con- 
form to  the  proofs  is  in  furtherance  of  justice,  within  Code  Civil  Proc.  N.  Y.  J  T^iS, 
and  was  properly  allowed. 

Appeal  from  trial  term. 

Action  by  Mary  Walsh  against  the  Bowery  Savings  Bank.    Defendant  ap- 
peals from  a  judgment  direcled  by  the  court  in  favor  of  plaintiff. 
Argued  before  MuAdam,  C.  J.,  and  McGown,  J. 
Norvoood  <t  CoggtJthall,  for  appellant.     William  H.  Regan,  for  respondent. 

Pek  Ccrtah.     The  case  involved  a  pure  question  of  fact,  which  was  care- 
fjfUy  submitted  to  the  jury,  who  found  in  favor  of  the  plaintiff.     Their  find- 
ing is  satisfactory.    The  exceptions  taken  apply  to  the  refusal  of  the  trial 
v.7N.Y.ano.4 — 7 
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jadge  to  dismiss  the  complaint  because  it  alleged  a  gift  inter  vitot,  and  the 
testimony  established,  if  anything,  a  gift  causa  mortU,  and  no  proper  demand 
was  proved.  The  evidence  clearly  established  a  demand,  with  notice  of  the 
plaintiffs  rights;  and  in  defiance  of  such  demand  and  notice  the  money  claimed 
was  paid  to  another.  The  complaint  alleged  an  absolute  gift  and  transfer, 
and  under  this  the  plaintiff  was  allowed,  without  objection,  to  prove  a  gift 
caxua  mortis,  and  the  trial  judge  properly  allowed  the  plaintiff  to  amend  his 
complaint,  then  and  there,  by  alleging  a  gift  caiisa  mortis,  (Code,  §  723;) 
in  other  words,  by  making  the  pleadi  ngs  conform  to  the  proofs.  No  one  was 
misled  or  surprised,  and  the  amendment  was  in  furtherance  of  justice.  We 
have  failed  to  discover  any  error,  and  the  judgment  and  order  appealed  from 
must  be  affirmed,  with  costs. 


Dennimo  et  al.  v.  Sohieffelin. 

IClty  Court  of  New  York,  OetwrcU,  Term.    Ootobor  8, 1889.) 

Buin-EMKNTART  Phoceedinos— Abbest  ot  Noh-Kesidbnt  Debtobs. 

On  proof  that  a  non-resident  judgment  debtor  has  property  In,  and  Is  about  to 
leave,  the  state,  a  warrant  of  arrest  may  issue  in  supplementary  prooeedinga,  m 
provided  in  Code  CivU  Proc.  N.  Y.  i  8137;  such  prooeedings  being  made  applioable 
to  non-residents  by  section  2468,  subd.  8. 

Appeal  from  special  term. 

Action  by  Edwin  J.  Denning  and  others  against  Brodhurst  Scbieffelin. 
Plaintiffs,  having  recovered  judgment,  commenced  supplementary  proceedings 
by  warrant,  under  Code  Civil  Proc.  N.  Y.  §  2437.  A  motion  to  vacate  tbe 
warrant  and  dismiss  the  proceedings  was  denied,  and  defendant  appeals. 

Argued  before  McAdam,  C.  J.,  and  MoGowm,  J. 

D.  D.  McKoon,  for  appellant.    Charles  It.  Aliison,  for  respondents. 

Feb  Curiam.  Tlie  Code  contains  provisions  as  to  tbe  manner  in  which 
supplementary  proceedings  shall  be  commenced,  and  the  different  modes  at 
securing  the  debtor's  presence.  Code,  §  2432.  It  authorizes  such  proceedings 
on  domestic  judgments  against  non-residents  of  tbe  state  found  here,  (Id.  § 
2458,  subd.  3;)  so  that  no  distinction  is  made  between  residents  of  the  state 
and  non-residents  thereof.  Tbe  creditors  proved  that  the  debtor  bad  property 
within  the  state  which  he  refused  to  apply  to  the  satisfaction  of  the  judgment, 
and  that  he  was  al)out  to  depart  from  the  jurisdiction.  This  entitled  them  to 
tbe  warrant  which  they  obtained.  Id.  §  2437.  We  have  failed  to  discover 
any  defect  in  the  proofs,  and,  as  the  order  was  properly  made,  the  justice  at 
special  term  committed  no  error  in  refusing  to  vacate  iU  It  follows  that  the 
order  appealed  from  must  he  affirmed,  with  costs. 


Glapp  v.  Collins  et  al. 
(Otv  Court  of  New  York,  Oeneral  Term.    October  S,  188B.) 

AI.TERATION  or  INBTRUMBNTS — ^bTOOBSBMBNT  OF  NOTB. 

Under  laws  N.  Y.  1884,  c.  881,  providing  that  the  separate  estate  of  a  married 
woman  shaJl  be  liable  for  her  contracts,  and  tbat  in  no  case  shall  a  charge  on  her 
separate  estate  be  necessary,  it  is  not  a  material  alteration  to  write  above  a  married 
woman's  indorsement  on  a  note  tbat  she  charged  her  estate  with  its  payment. 

Appeal  from  trial  term. 

Action  by  John  U.  Clapp  against  John  Collins  and  others.    Defendants  ap- 
peal from  a  judgment  on  a  vei-dict  directed  by  the  court  for  plaintiff. 
Argued  l)efore  McAdah,  G.  J.,  and  Nehubas  and  McGown,  JJ. 
A.  M.  dt  9.  Card,  for  appellants.    /.  H.  Clapp,  for  respondent. 

Feb  CxmiAii.    The  plaintiff's  right  of  action  was  admitted  byitbe  ple^ 
ings,  and  tbe  defendants  had  the  affirmative.    That  is  matter  of  little  oonse- 
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quence,  however,  as  the  trial  Jndge  directed  a  verdict,  and  the  real  question 
is  whether  the  direction  was  warranted  or  not.  The  only  defense  urged  that 
requires  serious  notice  is  the  plea  that  the  note  was  altered  by  writing  over 
the  indorsement  of  Mrs.  Collins  that  she  charged  her  estate  with  the  payment 
of  the  note.  No  one  seems  to  dispute  the  elementary  rule  that  a  material  al< 
teration,  wrongfully  made,  destroys  the  instrument,  for  it  ceases  to  l>e  the  con- 
tract the  parties  made.  At  the  time  Taddiken  v.  Cantrell.  69  N.  Y.  597. 
was  decided,  the  alteration  charged  would  have  been  regarded  as  material, 
but  since  the  Laws  of  1884,  c  881,'  It  must  be  regarded  as  immaterial.  It  did 
not  enlarge  tlie  indorser's  liability,  nor  change  her  relation  to  the  paper.  It 
proved  nothing  against  her  that  the  very  nature  of  the  obligation  did  not 
imply  without  the  addition.  .  It  was  surplusage;  nothing  more.  If  Mrs.  Ck>l- 
lins,  instead  of  being  a  married  woman,  had  been  a  man  engaged  in  trade,  no 
one  would  for  a  moment  contend  that  the  alleged  alteration  was  of  any  con- 
sequence whatever.  The  act  of  1884,  rupra,  puts  her  on  the  same  footing,  so 
far  as  her  contracts  are  concerned.  The  direction  was  right,  and  the  jud|^ 
ment  entered  upon  it  must  be  affirmed,  with  costs. 


OUWnj.  9.  YBBSSNHALYXlf. 

{OitU  Court  of  New  York,  QmurcA  Ttrm.    October  8, 188B.) 

1.   ATTOBirar  ASD  CLIEin^-COMMWgATIOS — LlBK. 

Where  plaintilTs  attorney,  for  the  preservation  of  his  lien  on  his  client's  oanaa 
of  action,  under  Code  Civil  Proo.  IT.  T .  S  66,  desires  to  avoid  the  defense  of  acoord 
and  satisiaction,  he  should  immediately  upon  the  filing  of  such  pies  apply  for  leave 
to  pnweonte  the  action  for  his  own  benefit;  and  wlthont  snon  application  made, 
ana  leave  granted,  the  court  has  no  right  to  try  his  claim. 
9.  Saio— Whxn  Libs  Attachss. 

The  attorney's  lien  upon  his  client's  cause  of  action  which  cannot  he  alteoted  I>y 
any  settlement  between  the  parties,  aa  provided  by  Code  Civil  Proa  N.  Y.  %  66, 
does  not  exist  before  judgment  in  an  action  for  personal  injuries,  such  cause  of  ac- 
tion being  unassignable.  , 
S.  Same — Costs. 

In  such  an  action,  prior  to  judgment,  plalntiirs  attorney  ia  entitled  to  recover 
against  defendant  no  more  tlian  lus  taxable  costs. 

Appeal  from  trial  term. 

Action  by  Mary  Oliwill  against  Daniel  Verdenhalven,  to  recover  $5,000 
for  personal  injuries,  received  through  the  negligence  of  defendant  and  his 
employee,  in  the  management  of  a  tenement  house  owned  by  defendant.  De- 
fendant interposed  an  answer  denying  the  negligence  charged.  Thereafter, 
plaintiff  and  defendant  came  together  and  settled  the  litigation  for  (200,  and 
plaintiff  executed  the  following  instrument:  "Received  from  D.  Yerden- 
halven  the  sum  of  two  hundred  dollars  In  fuU  of  all  demands  to  date,  includ- 
ing the  charges  of  the  plaintiff's  attorney  in  the  suit  of  Mary  Oliwill  against 
D.  Yerdenbalven,  which  charges  are  to  be  paid  by  me.  New  York,  Jan.  14, 
1889.  Mart  OuwiUi. "  Plaintiff  then  applied  for  an  order  that  the  action  be 
declared  discontinued  in  consequence  of  the  settlement.  The  motion  was  de- 
nied, withSlOcosts.  Defendant  then  moved  for  leave  to  plead  thecompromise 
by  way  of  supplemental  answer.  The  application  was  granted  on  payment 
of  all  the  costs  of  the  action  up  to  that  time,  including  the  $10  costs  afore- 
said. The  costs  were  paid,  and  the  supplemental  plea  interposed.  Plaintiff 
served  a  reply  to  the  supplemental  plea,  alleging  that  the  release  had  been  ob- 
tained by  fraud  and  imposition;  but  there  was  no  return  or  offer  to  return 
the  consideration  paid  to  and  accepted  by  plaintiff.    Upon  the  trial  plaintiff 

•tiaws  N.  T.  188i,  a  881,  {1:  "A  married  woman  may  contract  to  the  same  extent, 
witb  like  eSectj  and  In  the  same  form  as  If  unmarried ;  and  she  and  her  separate  estate 
shall  be  liable  thereon,  whether  such  contract  relates  to  her  separate  business  or  estate 
or  otherwise,  and  In  no  case  shall  a  charge  on  her  separate  estate  be  necessary. " 
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proved  her  cause  of  action,  and  defendant,  the  truth  of  his  sapplemental  plea. 
There  was  no  evidence  of  fraud  or  imposition  in  obtaining  it,  and  the  trial 
judge  held  that  the  release  was  effectual  as  against  plaintiff,  but  permitted 
the  case  to  go  to  the  jury  on  the  question  whether  plaintiff's  attorney  had 
a  lien  by  agreement  with  his  client,  to  the  extent  of  one-half  of  the  recovery 
that  might  be  had,  and  whether  defendant  prior  to  the  settlement  had  notice 
thereof,  the  theory  being  that  if  there  was  no  lien  by  notice  the  verdict  was 
to  be  for  defendant.  Upon  the  conclusion  of  the  evidence  defendant's  coun- 
sel moved  to  dismiss  the  complaint  on  the  ground  that  tlie  defense  of  release 
had  been  proved,  and  that  no  lien  upon  the  cause  of  action  had  been  estab- 
lished. The  trial  judge  denied  the  motion,  under  exception,  and  sent  the  case 
to  the  jury.  The  jury  found  a  general  verdict  for  plaintiff  for  S650,  and  a 
special  finding  to  the  effect  that  plaintiff's  attorney  bad  given  the  defendant 
notice  of  his  lien  prior  to  the  settlement.  From  the  judgment  entered  on  the 
verdict,  defendant  appeals. 

Code  Civil  Froc.  N  Y.  §  66,  provides  that  from  the  commencement  of  an 
action  the  attorney  who  appears  for  a  party  has  a  lien  opon  bis  client's  cause 
of  action  which  attaches  to  a  verdict,  report,  decision,  or  judgment,  in  his 
client's  favor,  and  which  cannot  be  affected  by  any  settlement  between  the 
parties  before  or  after  judgment. 

Argued  before  McAdah,  C.  J.,  and  Nehrbas  and  McGowN,  JJ. 

George  M.  Maekeller,  for  appellant.    Samuel  H.  Randall,  for  respondent. 

Per  Curiam.  The  only  issues  before  the  court  at  the  time  of  the  trial  were 
whether  the  plaintiff  had  a  cause  of  action,  and  whether  it  had  been  leg^ally 
discharged  by  release.  Indeed,  the  main  question  was  as  to  the  release,  and. 
no  fraud  or  imposition  having  been  established,  it  was  conclusive  against  the 
plaintiff,  and  her  complaint  ought  to  have  been  dismissed.  Whether  or  not 
the  plaintiff's  attorney  had  a  lien,  its  nature  or  amount,  was  not  before  the 
court  for  adjudication.  The  issue  was  one  of  accord  and  satisfaction.  If 
the  plaintiff's  attorney,  for  the  preservation  of  his  lien,  desired  to  avoid  this 
defense,  he  should,  immediately  after  the  plea  of  settlement  was  interposed, 
have  applied  for  leave  to  prosecute  the  action  for  his  own  beneUt,  and  at  his  own 
risk  and  cost.  Bimiok  v.  Cooley,  3  Civ.  Proc.  K.  141;  (iuinlan  v.  Birge,  4S 
Hun,  483;  Smith  v.  Baum,  67  How.  Pr.  267;  TullU  v.  Bushnell,  65  How. 
Pr.  466;  Murray  v.  Jihson,  22  Hun,  386;  Stdhl  v.  WadstDorth,  13  Civ.  Proc 
B.  32.  And  see  Coster  v.  Ferry  Co.,  5  Civ.  Proc.  E.  147;  Lablache  v.  Kirk- 
Patrick,  8  Civ.  Proc.  R.  266;  Kipp  v.  Rapp,  7  Civ.  Proc.  B.  385;  Acker- 
man  V.  Ackerman,  14  Abb.  Pr.  229 ;  Chase  v.  Chase,  29 Hun,  627;  Bberhardt 
V.  Schuster,  10  Abb.  N.  C.  393,  395,  note;  IfoBratney  v.  Railroad  Co..  87 
N.  Y.  467.  The  order  might  Iiave  provided  for  a  supplemental  complaint, 
giving  the  nature  and  amount  of  the  lien  claimed;  and  the  defendant,  by  hia 
plea,  might  have  created  an  intelligent  issue  for  the  trial  judge  to  determine, 
with  or  without  the  aid  of  a  jury,  as  the  parties  might  determine.  But  no 
such  application  was  made;  no  leave  was  obtained  to  prosecute  in  aid  of  the 
lien;  no  Issue  in  respect  thereto  was  created;  and  the  trial  judge  had  no  right 
to  enter  upon  the  trial  of  any  such  claim. 

But,  in  addition  to  this,  the  plaintiff's  attorney  had  no  lien  at  tbe  time  of 
the  trial,  and  it  was  useless  to  undertake  to  ascertain  tbe  nature  or  amount 
of  a  thing  having  no  legal  existence.  The  cause  of  action  was  for  personal 
injuries,  and  was  not  assignable;  f;o  that  the  plaintiff  could  not,  by  any  ar- 
rangement with  her  lawyer,  transfer  any  part  of  the  cause  of  action  to  him 
as  against  the  defendant.  Coughlin  v.  Railroad  Co.,  71  N.  Y.  443.  In  the 
event  of  a  recovery  and  subsequent  satisfaction,  the  agreement,  however, 
might  have  been  good  as  between  the  attorney  and  client  for  the  purpose  of 
fixing  as  between  them  the  amount  of  the  attorney's  compensation,  (Code, 
§  66 ;)  but  as  against  the  defendant,  prior  to  j  udgment,  the  arrangement,  even 
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followed  by  notice,  imposed  upon  him  no  legal  obligation.  U  the  cause  of 
action  had  been  of  an  assignable  character  this  rule  would  not  have  been  ap- 
plicable. 

Upon  the  motion  for  leave  to  interpose  the  supplemental  answer  pleading 
the  release  in  Itar,  the  plaintiff's  attorney  received  all  of  bis  taxable  costs  up 
to  that  time;  and  this,  upon  au  unassignable  cause  of  action,  was  all  he  was  en- 
titled  to  recover  against  the  defendant  prior  to  judgment,  when  the  cause  of 
action  for  the  first  time  assumes  the  form  of  a  contract  of  record.  Section 
66  of  the  Code  protects  the  legal  lien  of  the  attorney  upon  the  cause  of  action. 
This  presumptively  Is  measured  by  the  amount  of  his  taxable  costs.  If  he 
claims  a  lien  for  a  greater  amount,  he  must  protect  It  by  notice.  If  the  cause 
of  action  is  unassignable  the  notice  that  part  of  It  has  been  assigned  must  be 
held  to  amount  to  this:  that  the  attorney  holds  an  agreement  which,  as  against 
the  defendant,  gives  him  no  rights,  and  imposes  on  the  latter  no  liabilities. 
The  law  does  not  discourage  settlements  in  negligence  cases  or  in  those  in- 
Tolving  personal  controversies.  Cahill  v.  Caliill,  9  Civ  Proc.  B.  241. 
Wht-ther  a  legal  obligation  exists,  as  well  as  its  nature  and  amount,  are  all 
matters  of  uncertainty;  and  if  a  defendant  can  buy  bis  peace  for  a  reasonable 
amount  he  should  not  be  prevented  from  doing  so.  In  such  cases  the  plain- 
tiff and  defendant  may  come  together  and  make  terms,  and  the  only  risk  the 
defendant  runs  is  being  obliged  to  pay  the  taxable  costs, — a  duty  he  is  gen- 
er»lly  willing  to  perform.  U  the  plaintiff  breaks  faith  with  his  attorney,  he, 
like  other  people,  must  seek  redress  from  the  defaulting  party  to  the  obliga- 
tion. He  should  not  be  allowed  to  stand  between  two  litigants  and  tell  them 
to  fight,  when  they  have  settled  their  grievances  and  do  not  want  to  fight. 
For  the  reasons  stated,  it  follows  that  the  Judgment  rendered  cannot  stand, 
and  that  the  order  made  by  the  trial  judge  after  the  verdict,  for  ascertaining 
the  amount  of  the  attorney's  lien,  does  not  assist  us  in  sustaining  the  recov- 
ery. The  judgment  appealed  from  will  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 


Peoflb  «sb  rel.  Delaware  So  H.  Canal  Co.  v.  Assessobs,  Etc.,  of  Shauon. 

Same  «.  Assessors,  Eto.,  of  Seward. 

{Su-preme  Court,  General  Term,  Third  Department.    September  21, 1889.) 

Taxation — AasESSMEirT — Rbview — CxbtioiulBI. 

Laws  N.  7. 1880,  c.  300,  provides  that  the  supreme  court  may  allow  oerttorori  on 
the  petition  of  any  person  or  corporation  assessed  and  claimlnff  to  be  oggrieveA  to 
review  an  assessment,  when  the  petition  shall  set  forth  that  the  assessment  is  ille- 
gal, or  is  erroneous  by  reason  of  overvaluation,  or  is  unequal,  etc. ;  and,  if  it  shall 
appear  that  the  assessment  is  illegal  or  erroneous,  the  court  may  order  It  to  be 
stricken  from  the  roll,  or  order  a  reassessment  of  the  property,  or  correct  such  as- 
■essmeat  in  whole  or  in  part,  and  testimony  may  be  taken  if  necessary  to  the  proper 
dispoeltion  of  the  matter.  Under  this  statute  a  certiorari  was  granted  on  petition 
alleging  illegality  of  assessment  upon  the  grounds  of  exemption  from  taxation,  and 
also  of  unequal  valuation.  Held,  that  it  was  improper  to  grant  a  motion  by  de- 
fendant to  modify  tlie  writ  so  as  to  prevent  the  relator  from  raising  any  other  ques- 
tion than  that  of  exemption,  on  defendants'  afOdavits  that  no  question  was  raised 
before  them  bat  that  of  exemption,  where  an  affidavit  of  a  clerk  in  the  office  of  re- 
lator's attorney  stated  that  he  had  also  objected  to  the  eissessment  by  reason  of 
overvaluation,  as  the  question  was  one  affecting  the  merits. 

Laws  N.  Y.  1880,  a  269,  provides  that  the  supreme  court  may  allow  a  writ 
of  eerliorari  on  the  petition  of  any  person  or  corporation  assessed  and  claim- 
ing to  be  aggrieved,  to  review  an  assessment,  when  the  petition  shall  set  forth 
that  the  assessment  is  illegal,  specifying  the  grounds  of  such  illegality,  or  is 
erroneooB  by  reason  of  overvaluation,  or  is  unequal,  etc.;  and,  if  it  shall  ap- 
pear by  the  return  to  such  writ  that  the  assessment  is  illegal  or  erroneous, 
the  court  may  order  it  to  be  stricken  from  the  roll,  or  order  a  reassessment  of 
the  property,  or  correct  the  assessment  in  whole  or  in  part;  and  if  it  appear 
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at  the  hearing  that  testimony  is  necessary  to  the  proper  disposition  of  the 
matter,  such  testimony  may  be  taken,  and  shall  constitute  a  part  of  the  pro- 
ceedings upon  which  the  court  is  to  determine. 

Argued  before  Learned,  P.  J.,  and  Fish  and  Putnam,  J  J. 

Bdwin  Young,  for  appellants.     Hohart  Krum,  for  respondents. 

Learned,  P.  J.  In  each  of  these  two  cases  a  writ  of  eertiorart  under 
chapter  269,  Laws  1880,  had  been  issued  to  review  assessments  of  relator's 
property.  The  defendants  moved  on  notice  to  modify  the  order  and  the  writ, 
so  as  not  to  require  any  return  as  to  the  inoquality  of  the  assessment  in  ques- 
tion as  compared  with  other  assessments,  and  so  as  to  prevent  the  relator 
from  raising  on  the  return,  or  in  the  proceedings,  any  otiier  question  tfau 
that  of  the  legal  exemption  from  taxation  under  chapter  297,  Laws  1886. 
The  order  and  writ  were  so  modiQed,  and  the  relator  appeals.  The  alBdavita 
of  the  relator  which  had  been  presented  to  the  assessors  were  used  on  the  mo- 
tion. The  affidavits  of  the  assessors  and  the  clerk  were  produced,  stating  that 
no  question  was  raised  before  them  except  that  of  exemption,  and  that  no 
claim  of  unequal  assessment  was  made.  In  opposition  an  affidavit  of  a  clerk 
in  the  office  of  relator's  attorney  was  produced,  stating  that  be  did  also  protest 
against  the  assessment  as  illegal  by  reason  of  overvaluation.  It  would  seem 
that  the  learned  justice  who  modified  the  order  must  have  held  that  the  weight 
of  the  evidence  was  that  no  objection  was  taken  other  than  that  of  absolute 
exemption.  It  may  be  admitted  that  that  is  the  prominent  matter  in  the  affi- 
davits used  before  the  assessors. 

The  petition  for  the  writ  of  certiorari  states  the  alleged  illegality  as  based 
on  the  exemption  claimed,  and  also  on  the  unequal  valuation.  The  act  of 
1880,  above  mentioned,  undoubtedly  gave  an  entirely  new  relief.  It  did  not 
provide  for  a  mere  review  of  the  action  of  the  assessors,  but  for  an  examina- 
tion of  the  whole  matter,  and  for  what  was  practically  a  new  assessment  by 
the  supreme  court  in  case  the  relator  showed  that  he  was  aggrieved.  There 
was  to  be  a  rehearing  on  new  evidence;  and  the  return  of  the  assessors  was 
not  to  be  conclusive  on  the  matter.  The  act  was  undoubtedly  passed  because 
the  legislature  saw  that  the  action  of  assessors  was  often  arbitrary;  and  that, 
under  existing  laws,  there  was  no  redress  against  the  most  unjust  asseas- 
ments.  It  was  a  remedial  statute,  and  while  it  may  impose  some  lalKtr  on 
the  court,  it  has  already  operated  to  redress  injustice,  and  probably,  in  some 
degree,  to  prevent  unequal  assessments.  In  the  enforcement  of  the  rights 
given  by  this  act,  it  may,  perhaps,  be  a  sound  principle  that  the  court  shall 
refuse  relief  where  the  relator  has  not  made  his  claim  at  the  proper  time  to 
the  assessors  themselves.  It  may  be  reasonable  that  the  court  should  require 
that  the  aggrieved  party  should  first  seek  his  redress  from  the  assessors,  so 
that  they  may  have  the  opportunity  to  correct  any  error  which  they  tiave 
made,  and  that  the  court  may  not  be  unnecessarily  burdened.  People  v.  Cotiir- 
tnissioner*,  99  N.  Y.  254,  1  N.  E.  Rep.  773;  People  v.  Osterhoudt,  24  Wkly, 
Dig.  101.  That,  however,  is  not  a  condition  laid  down  in  the  statute,  which 
specifies  the  cases  in  which  the  writ  shall  be  granted.  And  we  do  not  think 
it  necessary  to  decide  that  question  on  this  appeal.  The  defendants  have  in 
the  present  instance  limited  the  etTect  of  the  writ  by  proof  made  by  affidavits; 
and  these  affidavits  are  in  conflict  with  the  affidavit  of  the  relator.  It  seems 
to  us  that  this  matter  should  not  be  determined  in  this  summary  manner. 
The  question,  what  shall  be  the  extent  of  the  relief  given  by  the  court?  is  on« 
affecting  the  merits.  It  should  properly  be  determined  on  the  return  to  the 
writ,  and  on  the  evidence  taken  in  the  proceeding.  If  this  were  only  the  or- 
dinary writ  of  certiorari,  the  court  would  not  determine  what  relief  It  should 
grant  until  it  had  heard  the  return.  It  would  not  limit  the  matters  to  be  re- 
tomed,  as  has  been  done  in  this  instance.  Still  more  when,  under  this  writ, 
the  court  does  not  merely  review  the  proceedings  upon  the  proof  before  the 
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assessors,  but  takes  new  and  independent  proof,  it  would  seem  best  that  all 
the  proof  should  be  produced  which  the  puties  can  show  to  be  proper.  In- 
deed, the  drcnmstance  that  new  proof  is  to  be  taken  by  the  court  would  seem 
to  lessen  the  force  of  the  rule  aboye  mentioned,  that  objections  most  be  made, 
in  the  first  instance,  before  the  assessors.  For  if  this  court  is  to  investigate 
for  itself  in  any  case  the  matter  of  unequal  assessment,  it  does  not  seem  that 
much  can  be  gained  by  having  the  party  ask  the  assessors  not  to  assess  him 
unjustly.  If  some  peculiar  privilege  or  right  were  to  be  asserted,  there  would 
be  more  reason  for  calling  the  attention  of  the  assessors  to  it.  But  the  duty 
of  making  an  equal  assessment  is  well  known  to  the  assessors;  and  the  party 
is  not  limited,  in  this  writ,  to  the  evidence  which  he  produced  before  them. 
As  he  is  not  limited  to  that  evidence,  the  argument  of  the  defendants  seems 
to  be  simply  that  he  must  object  to  the  assessors  that  his  assessment  is  too 
high  in  proportion  to  others.  And  snch  objection  would  seem  to  be  of  no 
special  use.  But,  without  passing  on  the  question  which  may  come  up  wben 
these  writs  shall  be  heard  on  the  evidence  taken  in  this  court,  we  are  of  the 
opinion  that  the  writs  themselves  should  not  be  limited  as  has  been  done  by 
the  orders  appealed  from. 

Order  modifying  writs  reversed,  with  $10  costs,  and  printing  disburse- 
ments,  and  motion  to  modify  denied,  with  $10  costs  in  each  case.    All  ooncox. 


F1TZOBBAI.D  e.  Cett  of  Tbot. 

(Supreme  Court,  Oeneral  Term,  Third  Department.    September  91, 1889.) 

1.  DsrxonvB  Hiohwats— Neouobsoii— Provtkct  of  Jobt. 

In  an  action  for  the  death  of  plaintiS's  Intestate,  oaaaed  by  being  thrown  from 
bis  Bleigh  by  reason  of  a  hole  in  the  snow  which  cohered  a  street  of  defendant  to 
the  depth  of  from  one  to  two  feet,  it  appeared  that  the  street  was  one  on  which  there 
waa  a  great  amount  of  traffic;  that  at  the  time  of  the  accident  it  was  so  crowded 
that  intestate  was  forced  to  keep  to  the  side  on  which  the  hole  was;  and  that, 
aside  from  such  hole,  the  street  was  in  good  condition.  Plaintiff's  evidence  showed 
that  the  hole  had  been  in  the  same  condition  for  from  five  to  seven  days  before  the 
accident,  and  that  it  was  from  four  to  six  feet  long,  f (om  one  and  one-half  to  two 
feet  deep,  and  thirty  inches  wide,  Emd  ran  lengthwise  of  the  street.  Defendant's 
witnesses  estimated  it  as  smaller.  Held,  that  the  question  whether  defendant  waa 
negligent  in  not  discovering  aoA  filling  the  hole  before  the  accident  was  for  tha 
jnry. 

8,  BaJCB — Ck>STBIBCTORT  NxOUGBNOB. 

Where  intestate  managed  his  team  with  skill  and  prudence,  and  omitted  no  dn^ 
incumbent  upon  him,  and  his  view  of  the  bole  was  obstructed  by  teams  immedi- 
ately before  him,  the  question  of  his  contributory  negligence  is  for  the  Jury,  and 
their  verdict  for  plainUfC  will  not  be  disturbed  on  appeal. 

Appeal  from  circuit  court,  Rensselaer  county. 

Argued  before  Learned,  F.  J.,  and  Landon  and  Inqalls,  JJ. 

Jt.  A.  Parmenter,  for  appellant.    F.  8.  Black,  for  respondent. 

Inoaij^  J.  This  action  was  brought  by  the  plaintiif  to  recover  damages 
tat  an  injury  to  Thomas  Fitzgerald,  the  intestate,  which  caused  his  death, 
and  which  is  claimed  by  the  plaintiff  to  have  resulted  from  the  negligence  of 
the  defendant  in  allowing  a  hole  to  form  and  continue  in  a  public  street  of 
■aid  city,  upon  which  the  intestate  was,  at  the  time  of  the  injury,  engaged  in 
transporting  merchandise  loaded  upon  a  sleigh,  drawn  by  two  horses,  which 
he  was  driving.  The  sleigh  consisted  of  two  bobs,  and  the  hind  right-hand 
bob  went  into  such  hole,  in  consequence  of  which  the  sleigh  with  the  load 
was  canted  to  the  right,  and  Thomas  Fitzgerald  was  thrown  to  the  ground, 
and  a  cask  of  bluing  was  thrown  from  the  sleigh  upon  him,  which  caused 
the  injury  complained  of.  The  street  where  the  casualty  occurred  was  a  pub- 
lic business  street  of  the  city,  and  upon  which  there  was  a  great  amount  of 
teaming,  in  the  transportation  of  merchandise  and  other  commodities.  Two 
cailroada,  one  from  the  south,  and  the  other  from  the  north,  were  so  located 
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that  their  tracks  conTerged  so  that  they  approached  each  other  at  the  locality 

in  question  so  nearly  that  such  tracks  were  not  naore  than  75  feet  apart  where 
they  crossed  said  street.  It  seems  that  at  the  time  the  accident  occurred  the 
street  was  crowded  with  teams  proceeding  in  different  directions, —  some 
doable,  and  others  single,  teams;  that  the  crowd  was  so  great  upon  the  left- 
hand  side  of  the  street  that  the  intestate  was  compelled  to  keep  to  the  right, 
where  the  hole  in  question  was  located,  about  midway  between  the  tracks 
of  the  two  railroads.  The  evidence  indicates  that  several  teams  were  pro- 
ceeding ahead  of  the  team  driven  by  the  intestate,  and  occupied  such  a  posi- 
tion as  to  obstruct  the  view  of  the  street  from  where  he  was  sitting  upon  his 
load,  and  prevented  him  from  seeing  the  hole.  The  streets  of  the  city  were 
covered  with  snow  to  the  depth  of  from  one  to  two  feet,  but  so  evenly  dis- 
tributed that  the  sleighing  was  generally  good.  The  evidence  shows  that, 
aside  from  the  hole  in  question,  the  street  where  the  casualty  occurred  was 
in  good  condition.  The  plaintiff  produced  at  the  trial  evidence  to  the  effect 
that  the  hole  had  been  in  substantially  the  same  condition  for  from  five  to 
seven  days  previous  to  the  accident.  Two  witnesses  testiQed  that  they  had 
driven  into  it  previous  to  the  time  the  intestate  was  injured.  In  describing 
such  hole,  the  witnesses  for  the  plaintiff  gave  its  dimensions  as  from  four  to 
six  feet  in  length,  north  and  south,  and  in  depth  from  a  foot  and  a  half  to  two 
feet,  and  thirty  inches  in  width.  Patrick  Burns,  a  witness  produced  by  the 
defendant,  in  describing  the  hole,  stated  that  it  was  one  foot  and  a  half  deep, 
two  feet  and  a  half  wide,  and  alx)ut  three  feet  long.  That  witness  was  a 
flagman  at  a  station  located  very  near  wliere  the  intestate  received  the  in- 
jury, and  testified  further  that  he  had  seen  sleighs  slide  into  the  hole.  The 
witnesses  on  the  part  of  the  defendant,  who  were  its  employes,  in  speaking 
of  the  size  of  tlie  hole,  estimated  it  at  a  size  less  than  that  stated  by  the  other 
witnesses.  The  jury  had  all  of  the  estimates  before  them,  and  it  became  their 
province  to  determine  that  question,  in  view  of  ail  the  evidence. 

Considering  the  location  of  the  street  in  question,  and  the  fact  that  it  was 
to  such  an  extent  used  for  the  transportation  of  merchandise,  and  for  other 
public  uses,  and  regardirfg  the  location  of  the  hole  in  such  street,  and  its  size 
and  shape,  as  shown  by  the  evidence,  and  tluU  it  was  the  only  one  discov- 
ered in  that  vicinity,  and  the  length  of  time  it  had  remained  there  previous 
to  the  accident  in  question,  we  think  the  trial  court  was  justified  in  submit- 
ting to  the  jury,  for  their  determination,  in  view  of  all  the  facts  and  circum- 
stances disclosed,  whether  the  defendant  was  chargeable  with  negligence  in 
not  discovering  and  filling  the  hole  before  the  Injury  in  question  occurred. 
We  are  convinced  that  the  evidence  presented  a  fair  question  of  fact  in  reg^ard 
to  such  negligence  of  the  defendant,  and  that  the  finding  of  the  jury  in  that 
respect  should  not  be  disturbed  by  this  court.  The  evidence  does  not  indicate 
that  the  hole  complained  of  was  an  ordinary  depression  in  a  snow  track,  caused 
by  an  unequal  distribution  of  snow,  and  forming  what  is  sometimes  denom- 
inated a  "dip  hole,"  descending  gradually  and  crosswise  of  the  track,  so  that 
both  runners  of  the  sleigh  would  encounter  the  depression  at  the  same  tinfe, 
and  evenly,  and  therefore  less  likely  to  occasion  an  injury  such  as  is  com- 
plained of  in  this  case.  In  this  case  it  appears  that  the  hole  extended  length- 
wise of  the  street,  and  its  size  and  location  were  such  as  to  render  it  difficult 
to  be  avoided,  especially  when  the  street  was  crowded  with  teams  going  in 
different  directions.  The  hole  was  in  the  track,  and  the  intestate  was  pre- 
vented, it  seems,  from  driving  further  to  the  right,  in  consequence  of  an  em- 
bankment of  snow  and  ice.  If  a  hole  of  that  description,  and  thus  located, 
in  the  pavement  of  that  street,  had  remained  undiscovered,  and  not  repaired, 
for  such  a  length  of  time,  freedom  from  a  charge  of  negligence  would  hardly 
be  regarded  so  clear  as  to  justify  talcing  the  case  from  the  jury.  Regarding 
all  of  the  circumstances,  including  the  size,  location,  and  shape  of  the  hole  !■ 
question,  we  think  the  fact  that  it  was  in  a  snow  track,  instead  of  the  pav& 
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ment,  can  hardly  change  the  rale  in  that*  respect.  The  accident  did  not  oc- 
cur upon  a  street  in  a  remote  part  of  the  city,-  where  there  was  little  travel, 
and  nothing  to  particularly  attract  the  notice  or  attention  of  the  employes  of 
the  city,  but  in  a  thoroughfare,  iu  a  central  part  of  the  city,  particularly  de- 
voted to  transportation  of  merchandise  and  railroad  purposes.  It  seems  but 
reasonable  to  expect  that  those  who  are  charged  with  the  care  of  the  streets 
of  a  city  will  particularly  turn  their  attention  to  those  localities  most  used, 
and  where  danger  from  defects  in  the  street  may  be  reasonably  apprehended. 

It  was  insisted,  upon  the  argument,  that  the  plaintiff  should  not  be  allowed 
to  recover  damages,  for  the  reason  that  the  intestate  was  guilty  of  contribu- 
toty  negligence.  We  think  this  also  became,  in  view  of  the  facts,  a  fair  ques- 
tion of  fact  for  the  jury  to  determine.  It  seems  that  the  intestate  managed 
his  team  with  skill  and  prudence,  and  omitted  no  duty  which  was  incuml^nt 
apon  bim,  nnder  the  circumstances  in  which  he  was  placed,  so  far' as  we  dis- 
cover. As  has  already  been  stated,  his  opportunity  for  particular  observa- 
tion was  obstructed  by  the  loaded  teams  which  were  immediately  before  bim. 
The  person  who  was  injured  being  dead,  the  question  of  contributory  negli- 
gence must  be  determined  by  the  surrounding  circumstances  of  the  case,  un- 
aided by  the  explanation  which  the  deceased,  if  living,  could  have  given. 
While  it  is  true  that  the  plaintiff  was  bound  to  make  a  case  from  which  the 
jury  could  reasonably  draw  the  inference  that  the  intestate  was  free  from 
any  Diligence  which  contributed  to  the  injury,  yet  the  jury,  having  become 
convinced  that  no  such  negligence  on  the  part  of  the  injured  person  had  in- 
tervened, and  the  trial  court  having  approved  of  such  conclusion,  we  do  not 
think  that  this  court  is  called  upon  to  indulge  in  extreme  inferences,  from  the 
evidence,  adversely  to  the  plaintiff's  case,  upon  that  question,  in  order  to  re- 
verse the  judgment  herein.  Upon  the  question  whether  the  load  was  prop- 
erly adjusted,  the  evidence,  we  think,  presented  a  fair  question  of  fact  for 
the  jury  to  determine;  and  their  conclusion,  in  view  of  the  circumstances, . 
should  be  accepted.  We  think  it  cannot  be  said  that  the  plaintiff's  case,  upon 
the  question  of  the  defendant's  negligence,  and  also  the  freedom  of  the  de- 
ceased from  any  negligence  which  contributed  to  the  injury,  is  without  com- 
petent evidence  to  sustain  it,  and  sufficient  to  justify  its  submission  to  the 
jury,  and  their  determination  should  be  regarded  linal.  Hart  t.  Bridge  Co., 
«0  N.  T.  622. 

We  have  examined  the  various  exceptions  to  the  rulings  of  the  court  dur- 
ing the  progress  of  the  trial,  and  discover  no  error  which  could  have  preju- 
diced the  defendant's  case,  or  which  calls  for  a  reversal  of  the  judgment.  In 
some  instances,  general  objections  were  interposed,  without  specifying  any 
grounds  therdfor,  and  are  therefore  unavailing  to  the  defendant  upon  appeal. 
In  regard  to  the  charge  to  the  jury,  and  the  refusal  of  the  judge  to  charge 
certain  propositions  as  requested,  we  discover  no  fatal  error  committed  by  the 
court.  In  determining  the  value  and  force  of  an  exception  taken  to  a  por- 
tion of  a  charge,  the  part  assailed  must  be  construed  in  connection  with  the 
entire  charge,  as  it  not  infrequently  happens  that  one  portion  of  a  charge  ex- 
plains and  qualifies  another  part  thereof,  and  renders  the  whole  harmonious, 
which  might  not  be  the  result  if  considered  in  detacb«d  parts.  This  case,  in 
aogae  of  its  features,  is  peculiar,  and  we  think  it  became  at  the  trial  a  proper 
case  for  the  jury,  and  we  fail  to  discover  any  substantial  ground  for  interfer- 
ing with  their  verdict.  The  judgment  should  therefore  be  affirmed,  with 
All  concur. 
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GodKN  et  al.  0.  Ibion. 

(Sujyreme  Court,  Oenerai  Term,  Fourth  Department.    September,  1889.) 

1.  Absionment  fob  Binkfit  of  Cbbditobs — Pbefbkehoe  of  FioTiTions  Ci.um. 

Where  a  firm  was  known  to  be  insolTent  by  the  partners,  and  one  of  them  reUred 
from  it,  selling  his  interest  to  the  remaining  partner  for  his  notes  for  $3,500,  which 
notes  were  afterwards  preferred  in  an  assignment  by  the  remaining  partner,  the 
assignment  is  fraudulent. 
S.  S.UIS— Fboof  of  Fbxudulbnt  Intent. 

In  an  action  to  set  aside  an  assignment,  facts  showing  that  assignor  bought  goods 
of  plaintiffs  with  intent  not  to  pay  for  them  are  admissible  to  prove  the  intent  with 
which  the  assignment  was  made,  even  though  judgments  have  been  recovered  for 
the  price  of  the  goods.    Ma.btiii,  J.,  dissenting. 
&  Same — Fjndino  of  Refxbee— Rbvibw. 

A  finding  of  a  referee,  from  conflicting  evidence,  that  an  assignment  to  fraudu- 
lent, will  not  be  disturbed  on  appeaL 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Samuel  H.  Cohen  and  another  against  Ellas  Irion,  assignee  of 
Qeorge  Beltz.    Judgment  was  rendered  for  plaintifls,  and  defendant  appeals. 
Argued  before  Hakdin,  P.  J.,  and  Mabtin  and  Mebwin,  JJ. 
8.  M.  Lindsley,  for  appellant.     William  Townsend,  for  respondenta. 

Habdin,  p.  J.  Upon  the  evidence,  the  referee  was  warranted  In  finding 
that  the  firm  of  Beltz  &  Reusswig  was  Insolvent  at  the  time  it  was  dissolved, 
March  1, 1880,  and  that  the  firm  of  Beltz  &  Reusswig  owed  from  $4,000  to 
•5,000  more  than  its  assets.  Upou  the  dissolution  of  thst  firm,  Beltz  touk 
the  assets  and  "the  whole  business,  and  agreed  to  pay  the  firm  debts."  When 
Henry  Beltz  purchased  an  interest  of  his  father  in  the  property,  be  held  a  note 
given  by  the  old  firm  of  Beltz  &  Reusswig  for  81,350.  which  he  surrendered 
to  his  father  as  part  of  the  purchase  price  for  an  undivided  half  interest  in  the 
firm  assets.  The  verbal  arrangement  was  made  between  the  father  and  son 
for  the  partnership  to  exist  between  them,  and  after  tbpy  entered  into  business 
a  large  number  of  the  debts  of  the  old  firm  of  Beltz  &  Reusswig  were  paid.  It 
is  quite  evident  that  when  the  son  sold  to  the  father,  the  lOtbof  June,  1884,  his 
interest  in  the  firm  existing  up  to  that  time,  the  firm  was  in  a  state  of  insolv- 
ency, and  that  fact  was  known  to  the  father  and  the  son.  Inasmuch  as  there 
was  no  value  in  the  interest  which  the  son  held  in  the  copartnership  at  that 
time,  there  was  no  good  consideration  for  the  notes,  amounting  to  $2,500, 
which  the  father  executed  to  the  son.  The  evidence  warrants  the  finding  that 
the  father  and  the  son  knew  of  the  embarrassed  and  insolvent  condition  of 
the  parties  at  that  time.  The  father  continued  In  business  until  the  21st  of 
February,  1885,  when  he  made  a  general  assignment;  preferring,  among  other 
debts,  the  two  notes  which  he  had  given  to  bis  son,  amounting  to  $2,500.  He 
thus  made  an  attempt  to  prefer  a  fictitious  debt.  The  evidence  supports  the 
finding  of  the  referee  "that  on  June  10,  1884,  the  interest  of  Henry  6.  Beltz 
in  Beltz  &  Son  was  of  no  pecuniary  value,  and  that  the  notes  given  to  him  by 
his  father  for  $1,250,  and  interest,  each,  and  preferred  in  the  assignment  of 
February  21, 1885,  were  without  consideration;  and  that  George  Beltz  was  in- 
solvent at  the  time  of  giving  said  notes  to  his  son. "  Bishop  on  Insolvant 
Debtors  says,  in  section  232,  p.  215,  viz.:  "An  assignment  by  an  Insolvent 
debtor  which  undertakes  to  provide  for  the  payment  of  debts  not  owing  by 
the  assignor,  or  for  amounts  in  excess  of  sums  justly  due  by  him,  is  fraudu- 
lent and  void,  for  the  manifest  reason  that  the  provision  for  such  fictitious 
debts  must  have  the  effect  either  to  defraud  the  bona  fide  creditors  of  the  as- 
signor, or  to  delay  and  embarrass  them  in  the  collection  of  their  debts;"  and 
he  cites  numerous  authorities  upholding  the  proposition.  See,  also.  Mead  v. 
Phillips,  1  Sandf.  Ch.  83;  Webb  v.  Daggett,  2  Barb.  9;  Bank  t.  Webb,  36 
Barb.  291. 
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Whether  the  assignment  was  fraudulent  In  fact  or  not  was  a  question  of 
foct  for  the  referee.  In/aco&«v.iZ«m«en,36N.Y.  669.it  wafa  said:  "Whether 
an  assignment  made  by  an  insolvent  debtor,  in  trust  for  the  benefit  of  his  crud- 
itora,  is  fraudulent  in  fact,  the  finding  of  a  referee  or  of  a  jury,  upon  conflict- 
ing evidence,  that  it  is  not  fraudulent,  cannot  be  legally  disturbed  by  the  su- 
preme  court."  To  the  same  effect  in  Ball  v.  Loomis,  29  N.  Y.  412.  Upon 
the  question  of  whether  the  assignment  was  fraudulent  in  fact  or  not,  the  acts 
of  the  assignor  prior  to,  and  in  contemplation  of,  making  the  assignment,  bear 
upon  the  question  of  intent,  {Peak  t.  Crouae,  46  Barb.  151;)  and.  when  such 
an  inquiry  is  opened,  the  law  permits  great  latitude,  (Hubltard  v.  Briggs,  31 
N.  Y.  538.) 

It  is  insisted  ia  beiiidf  of  the  appellant  that  an  error  was  committed  upon 
the  trial  in  allowing  the  complaint  to  be  amended  so  as  to  allege  large  pur- 
chases by  the  assignor  of  the  plaintiffs  with  the  preconceived  des^n  not  to  pay 
for  the  same;  and  that  an  error  was  committed  by  the  referee  in  receiving 
evidence,  under  such  an  amended  complaint,  of  the  facts  tending  to  show  that 
the  assignor  purchased  between  the  10th  of  June,  1884,  and  the  21st  of  Feb- 
ruary, 1885,  when  he  assigned,  a  large  quantity  of  goods,  amounting  to  SIO,- 
500,  for  which  purchases  the  plaintiffs  brought  their  actions,  and  recovered 
lodgments;  and  in  Bnding  such  facts  in  regard  thereto  as  are  stated  in  the 
sixth  finding  by  the  referee.  While  the  plaintiffs  were  nut  in  a  situation  to 
rely  upon  such  fraud  for  the  purpose  of  avoiding  the  assignment.  (Kennedy  v. 
Thorp,  51  N.  Y.  174.)  the  acts  and  declarations  of  the  assignor  bKafore  and  at 
the  time  of  the  assignment  were  legitimate  facts  upon  the  question  of  his  in- 
tent in  making  the  assignment,  and  giving  the  preferences  therein  mentioned, 
(McBntee  v.  Steam^Boat  Co.,  45  N.  Y.  35;  Peok  v.  Crouse,  46  Barb.  151.) 

Upon  the  whole  evidence  before  the  referee,  he  lias  found  as  a  matter  of  fact 
that  the  general  assignment  executed  by  George  Beltz,  February  21, 1885.  was 
"a  part  of  a  plan  to  binder,  delay,  and  defraud  creditors  of  George  Beltz.  in- 
cluding the  plaintiffs  in  this  action,  and  to  hinder,  delay,  and  defraud  tbem;" 
and  thereafter  he  found  as  a  conclusion  of  law  that  the  assignment  "referred 
to  in  the  complaint  herein  was  and  is  fraudulent  and  void  against  these  plain- 
tiffs, and  should  be  set  aside."  We  think  the  referee  was  authorized  by  the 
evidence  before  him  to  find  as  a  matter  of  fact  that  the  assignment  was  made 
with  intent  to  Iiinder  and  delay  creditors,  and  was  fraudulent  and  void.  We 
think  his  conclusion  of  law  upon  the  facts  found  is  correct.  Judgment  af- 
firmed, with  costs. 

Mkbwim,  J.,  concurs. 

Mabttn,  J. ,  {dissenting, )  This  action  was  in  the  nature  of  a  creditors'  bill, 
brought  to  set  aside  a  general  assignment  for  the  benefit  of  creditors,  made 
by  the  defendant  George  Beltz  to  the  defendant  Elias  Irion.  The  action  was 
based  on  the  ground  that  such  assignment  was  fraudulent  as  to  creditors. 
The  plaintiffs'  allegations  of  fraud  were  that,  by  such  assignment,  certain  fic- 
titious debts  were  preferred ;  that  the  defendant  Beltz  secretly  withdrew  large 
portions  of  his  assets,  diverted  tbem  from  the  payment  of  his  just  debts,  placed 
tbem  beyond  the  reach  of  his  creditors,  without  any  valid  consideration,  and 
transferred  a  large  portion  of  his  assets  to  his  son  and  relatives  for  his  own 
nse  and  benefit;  and  that  be  purchased  large  quantities  of  goods  with  an  in- 
tent to  cheat  and  defraud  his  creditors,  with  a  view  of  including  them  in  his 
assignment  for  the  purpose  of  paying  fraudulent  creditors,  and  making  f raud- 
nlent  preferences  under  such  assignment.  The  learned  referee  found  that  the 
assignment  was  fraudulent,  and  should  Ira  set  aside. 

The  important  question  in  this  case  is  whether  the  evidence  was  sufBdent 
to  snstain  the  finding  of  the  referee  upon  that  question.  The  evidence  shows 
that  in  1866  tbe  defendant  George  Beltz  and  one  Beusswig  formed  a  copart- 
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oershlp  for  the  purpose  of  carrying  on  the  businesa  of  merchant  tailors  at  the 
city  of  Utica;  that  this  business  was  continued  by  them  until  1880,  when  that 
iirm  was  dissolved,  and  the  defendant  Beltz  purchased  the  interest  of  his  part- 
ner in  the  business,  and  agreed  to  pay  the  debts  of  the  firm.  The  debts  of 
that  firm  were  in  excess  of  its  assets.  Thedefendant  Beltz  assumed  the  debts 
of  the  firm,  as  be  testified,  to  preserve  his  good  name,  and  because  he  wanted 
to  continue  the  business,  and  keep  his  credit  good.  Upon  making  this  pur- 
chase be  at  once  commenced  paying  the  debts  of  that  firm,  borrowing  the 
money  of  his  friends  for  that  purpose,  and  using  some  of  the  funds  of  the 
firm  of  George  Beltz  &  Son.  All  the  debts  of  that  firm  were  paid.  After  the 
dissolution  of  the  firm  of  Beltz  &  lieusswig,  the  defendant  Beltz  and  bis  son 
Henry  Q.  Beltz  formed  a  copartnership  for  the  purpose  of  carrying  on  the 
same  business.  Henry  purchased  a  one-half  interest  in  the  stock,  fixtures, 
accounts,  and  business  which  had  become  the  property  of  his  father,  but  did 
not  assume  or  in  any  way  become  liable  to  pay  the  debts  of  the  firm  of  Beltz 
&  lieusswig.  He  paid  for  such  interest  the  sum  of  92,150.  This  was  paid 
by  the  surrender  of  a  note  of  $1,000,  and  interest,  amounting  to  $1,850,  that 
he  held  against  the  firm  of  Beltz  &  Beusswig,  which  his  father  had  agreed  to 
pay,  and  a  debt  of  $800  that  his  father  owed  him.  The  business  was  contin- 
ued  by  George  and  Henry  G.  Beltz  under  the  firm  name  of  George  Beltz  Sa 
Son  until  January  10,  1884,  when  a  disagreement  arose  between  them  as  to 
the  amount  drawn  out  by  the  father,  and  as  to  employing  a  book-keeper, 
when,  for  that  reason,  the  firm  was  dissolved.  The  father  purchased  the  in- 
terest of  his  son  for  $2,500,  and  gave  his  notes  therefor,  which  were  pre-, 
ferred  in  his  assignment.  At  that  time  Henry's  interest  in  the  firm  excelled 
the  amount  of  such  notes.  The  business  was  then  continued  by  the  defend- 
ant Beltz  alone  until  February  21,  1885.  During  this  time  the  defendant 
Beltz  employed  his  son,  who  was  a  cutter,  and  who  did  the  cutting  for  his 
father,  and  traveled  some  from  place  to  place,  taking  measurements  and  or- 
ders for  clothes.  During  the  latter  part  of  the  time  the  business  was  carried 
on  by  George  Beltz  &  Son,  and  after  the  son  had  sold  his  interest  in  the  busi- 
ness to  his  father  they  purchased  more  goods  for  the  business  than  they  had 
previously.  This  was  explained  as  beinj;  necessary  to  carry  into  execution 
their  purpose  to  extend  the  business  by  taking  orders  in  towns  outside  of  the 
city  where  they  were  doing  business.  This  explanation  was  in  no  way  con- 
tradicted. On  February  21,  1885,  the  defendant  Beltz  made  a  general  assign- 
ment to  the  other  defendant,  and,  among  other  claims,  preferred  the  $2,500 
in  notes  given  his  son  for  his  interest  in  the  business  of  George  Beltz  &  Son. 
Upon  making  such  assignment  the  defendant  Beltz  delivered  to  his  assignee 
all  the  property  in  his  possession,  even  to  his  watch.  The  assignee  took  pos- 
session of  the  same,  and  has  since  then  duly  proceeded  with  the  administra- 
tion of  his  trust. 

Upon  these  facts  it  is  difllcult  for  me  to  discover  any  ground  upon  which 
this  judgment  can  be  upheld.  I  have  been  unable  to  find  any  evidence  which 
would  sustain  the  claim  that  the  defendant  Beitz  has  preferred  any  fictitioas 
debt.  The  only  pretense  that  this  allegation  in  the  complaint  has  been  proved 
is  based  on  the  claim  that  the  debt  of  Henry  Beltz  was  fictitious  because  the 
firm  of  Beltz  &  Keusswig  were  insolvent;  and  that  when  he  purchased  of 
his  father  a  half  Interest  in  the  stock,  fixtures,  accounts,  and  business  which 
had  formerly  belonged  to  that  firm,  he  acquired  nothing  by  such  puichaae, 
and,  consequently,  had  nothing  which  he  could  transfer  to  his  fiither  for  tb« 
notes  which  were  preferred.  I  cannot  assent  to  this  proposition,  dther  aa 
one  of  fact  or  law.  The  undisputed  proof  is  that,  after  the  father  had  pur- 
chased the  interest  of  his  partner  in  the  business  and  assets  of  the  firm  of 
Beltz  &  Beusswig,  he  sold  to  his  son  a  half  interest  in  the  stock,  flxtares,  ac- 
counts, and  business,  for  which  he  surrendered  to  his  father  a  note  for  $1,000 
and  interest,  and  canceled  a  debt  of  $800.    That  these  debts  were  owing  hf 
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the  fftther  to  the  son  is  undisputed.  The  son  assumed  none  of  the  debts  of 
fieltz  &,  Reusswig.  There  is  no  evidence  that  this  sale  was  not  made  in  good 
faith;  hence  I  am  of  the  opinion  tlut  the  son  obtained  a  good  and  valid  title 
to  one-half  of  the  stock,  fixtures,  accounts,  and  businnss  then  owned  by  hia 
father,  and  which  was  formerly  owned  by  the  firm  of  fieltz  &  Reusswig.  As- 
suming, then,  that  the  son  was  the  owner  of  a  one-half  interest  in  the  busi- 
ness and  assets,  and  as  the  proof  shows  that  the  firm  of  G.  Beltz  &  Son  was 
not  insolvent,  but  that  his  interest  at  the  time  he  sold  it  to  his  father  was 
greater  than  the  amount  he  received,  it  is  impossible  for  me  to  see  how  it  can 
be  properly  claimed  that  this  debt  to  the  son  was  flctitious.  I  do  not  think 
the  judgment  can  be  upheld  on  that  ground. 

I  have  found  no  evidence  that  would  justify  a  finding  that  the  defendant 
Beltz  at  any  time  secretly  withdrew  any  portion  of  his  assets,  and  placed 
them,  beyond  the  reach  of  his  creditors,  without  valid  consideration.  Indeed, 
there  seems  to  be  no  claim  at  this  time  that  that  allegation  in  the  complaint 
has  been  establlsbed,  unless  as  to  the  debt  of  the  son,  which  has  already  been 
considered.  Nor  do  I  think  the  evidence  sufllcient  to  sostain  the  judgment 
on  the  ground  that  the  defendant  Beltz  fraudulently  purchased  goods  with 
the  intent  of  including  them  in  his  assignment,  to  pay  debts  fraudulently  pre- 
ferred. The  purpose  of  making  the  increased  purchase  was  fully  explained, 
both  by  the  defendant  Beltz  and  his  son ;  and  there  are  no  circumstances  that 
I  can  recall  which  tend  to  show  that  such  explanation  is  not  a  true  one.  It 
is  not  claimed  that  he  purchased  any  goods  that  were  not  strictly  in  the  line 
of  bis  business,  nor  that  he  purchased  an  amount  greater  than  was  necessary 
to  properly  conduct  it,  when  extended,  as  he  proposed  to  do.  by  canvassing 
the  surrounding  towns  for  orders  for  clothes.  Moreover,  it  is  doubtful,  to 
say  the  least,  if  the  plaintiffs  could  in  any  way  avail  themselves  of  any  fraud 
in  making  purchases,  if  it  existed.  "Where  a  vendor  from  whom  goods  have 
been  obtained  by  fraud,  instead  of  disaffirming  the  contract  of  sale,  affirms  it 
by  bringing  suit  thereon,  and  prosecuting  it  to  judgment,  neither  he,  nor  a  re- 
ceiver appointed  in  supplementary  proceedings  instituted  upon  such  judgment, 
can  set  up  the  fraud  in  the  sale,  for  the  purpose  of  defeating  an  assignment 
of  the  property  made  by  the  vendee  for  the  benefit  of  creditors,  although  the 
assignment  was  made  in  furtherance  of  the  fraud,  with  full  notice  thereof 
upon  the  part  of  the  assignee. "     Kennedy  v  Thorp,  51  N.  Y.  174. 

A  careful  study  of  the  evidence  in  this  case  has  led  me  to  the  conclusion 
that  it  was  insufficient  to  justify  the  finding  of  the  referee  tthat  the  assign- 
ment in  question  was  fraudulent.  As  was  said  by  Finch,  J.,  who  delivered 
the  opinion  in  the  case  of  Sbultz  v.  Hoagland,  85  N.  Y  467:  "The  case  fur- 
nishes no  exception  to  the  rule  that  fraud  is  to  be  proved,  and  not  presumed. 
Orover  v.  Wakeman,  11  Wend.  188.  It  is  seldom,  however,  that  it  can  be 
directly  proved,  and  usually  Is  a  deduction  from  other  facts  which  naturally 
and  logi«dly  indicate  its  existence.  Such  facts,  nevertheless,  must  be  of  a 
character  to  warrant  the  inference.  It  is  not  enough  that  they  are  ambigu- 
ous, and  just  as  consistent  with  innocence  as  with  guilt.  That  would  sub- 
stitute suspicion  as  the  equivalent  of  proof.  They  must  not  be,  when  taken 
together  and  aggregated,  when  interlinked  and  put  in  proper  relation  to  each 
other,  consistent  with  an  honest  intent.  If  they  are,  the  proof  of  fraud  is 
wanting."  In  Morris  v.  Taleott,  96  N.  Y.  107,  Kuqeb,  C.  J.,  states  the 
rule  as  to  proof  of  fraud  as  follows:  "A  party,  therefore,  relying  upon  the 
establishment  of  a  cause  of  action,  or  a  right  to  a  remedy,  against  another. 
based  upon  the  alleged  commission  of  a  fraud  by  such  person,  must  show  af- 
flrmatiTely  facts  and  circumstances  necessarily  tending  to  establish  a  proba- 
bility of  guilt,  in  order  to  maintain  his  claim.  When  the  evidence  is  capable 
of  an  interpretation  which  makes  it  equally  as  consistent  with  the  innocence 
of  the  accused  party  as  with  that  of  his  guilt,  the  meaning  must  be  ascribed 
to  it  which  accords  with  his  innocence,  rather  than  that  which  imputes  to 
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him  a  criminal  intent.  It  is  well  settled  in  this  state  that  an  intent  to  defraud 
cannot  be  imputed  to  a  party  who  contracts  a  debt  knowing  that  he  is  in- 
solvent, merely  from  the  fact  of  his  insolvency,  and  his  omission  upon  a  pu> 
chase  of  property  upon  credit  to  disclose  such  condition  to  his  vendor.  Nich- 
ols V.  Pinner,  18  N.  Y.  295;  Nichola  v.  Michael,  23  N.  Y.  264;  WHght  v. 
Brovm,  67  N.  Y.  9;  Bank  v.  Bogart,  81  N.  Y.  108.  A  condition  of  known 
insolvency  on  the  part  of  an  intending  purchaser  of  property,  accompanied 
with  an  intention  to  acquire  the  property  of  his  vendor  without  paying  for  it, 
constitutes  such  a  fraud  as  will  make  the  vendee  liable  to  arrest  in  an  action 
for  the  debt;  but  the  intention  not  to  pay  can  no  more  be  inferred  from  tlia 
mere  fact  of  insolvency  than  the  fact  of  insolvency  can  be  inferred  from  the 
existence  of  an  intention  not  to  pay.  In  either  case  it  is  essential  that  the 
necessary  facts  be  made  out  by  competent  evidence."  In  the  case  at  bar  it 
does  not  seem  to  me  that  the  facts  proved  naturally  or  logically  indicate  the 
existence  of  fraud.  They  are  at  least  as  consistent  with  innocence  and  an 
honest  purpose  as  with  fraud.  The  evidence  may  possibly  arouse  a  suspidoa, 
but  it  does  not  establish  fraud.  Following  the  principle  of  the  authorities 
cited,  I  am  of  the  opinion  that  the  evidence  In  this  case  was  insufficient  to 
sustain  the  findings  of  the  referee,  and  that  the  Judgment  should  be  reversed. 


Wait  «(  al.  o.  Cerqva  «t  al, 
(Suvrente  Court,  Oeneral  Term,  Second  Department.    Hay  18, 1889.) 

VniDOB  AND  VSNOSB— TlTLB— POWSBB  OV  BZBOUTBIX. 

Where  a  will  gives  the  executrix  "power  and  authority  to  selL  dispose  of,  and 
convey  all  aad  any  portion  of  testator's  estate,  a  deed  ezeonted  by  the  executrix 
win  convey  a  good  title,  and  the  fact  that  there  has  been  noadvertiBementforoUlms 
or  aooountlng  IB  Immaterial. 

Action  by  Harriet  M.  Wait,  as  executrix  of  the  will  of  W.  Howard  Wait, 
deceased,  and  others,  against  Sarah  Ann  Cerqua  and  A.  £.  Cerqua,  to  compel 
defendants  to  take  title  to  land. 

Argued  before  Babnard.  P.  J.,  and  Dteuan  and  Pratt,  JJ. 

Barnard,  F.  J.  This  will  appoints  the  wife  and  another  executors.  The 
widow  only  has  qualified  and  acted  as  executrix.  The  income  of  $5,000  is 
given  to  each  of  the  sons,  Howard  St.  C.  Wait  and  Erskine  L.  Wait.  The 
income  of  each  fund  is  to  each  during  life,  and  to  the  issue  of  each,  respect- 
ively, at  the  death  of  either  son.  If  one  of  the  sons  dies  without  issue,  the 
$5,000  he  had  enjoyed  the  use  of  is  to  be  paid  to  the  surviving  brother.  If  ha 
left  issue,  the  $5,000  is  to  go  to  his  issue.  Of  the  rest  and  residue  of  the  estate  the 
widow  is  to  have  the  use  during  life.  At  her  death  it  is  to  go  in  the  same  way. 
If  either  son  shall  have  died  leaving  issue,  one  share  shall  go  absolutely  to  the 
issue,  so  that  the  property  shall  vest  in  some  of  them  at  the  end  of  two  lives; 
the  sum  of  $5,000  being  held  in  suspense  by  the  will  only  for  the  life  of  the 
two  sons,  and  the  portion  of  the  estate  bequeathed  to  the  mother  being  held 
in  suspense  for  the  life  of  the  mother  and  one  son.  The  right  of  this  execu- 
trix to  sell  the  real  estate  or  any  the  testator  may  have  left  under  this  will 
cannot  be  disputed  as  a  power  to  sell  and  convey,  as  there  are  no  restrictions 
in  the  will  by  way  of  charge  or  limitation  or  otherwise.  The  fifth  section 
says:  "Power  and  authority  to  sell,  dispose  of,  and  convey  all  and  any  por- 
tion of  said  estate, "  etc.  The  case  of  ciutmberlain  v.  Taylor,  105  K.  Y.  187, 
11  N.  £.  Bep.  625,  has  no  bearing  upon  this  case,  where  there  is  a  failure  to 
make  a  valid  disposition  of  the  property,  involving  the  primary  disposition  of 
nearly  the  whole  estate.  The  case  of  Insurance  Co.  t.  Shtpman,  108  N.  Y. 
19,  15  N.  E.  Rep.  58,  is  in  line  with  the  view  taken  of  the  case  upon  the 
main  principle  of  it.  The  will  gives  the  authority  to  sell  and  convey  the  real 
estate;  and  by  the  conTeyance  tendered  to  the  purchaser  in  this  action  a  good 
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and  valid  title  is  made  in  fee-simple  to  the  purchaaera,  provided  the  testator 
had  such  at  his  decease.  There  is  no  contention  upon  this  point.  The  fact 
that  there  has  l>een  no  aocoanting,  or  that  there  has  been  no  advertisement 
for  claims,  has  no  bearing.  The  executrix  has  full  power  to  sell,  in  order  to 
carry  out  a  valid  will,  and  she  but  acts  in  the  line  of  her  duty,  so  far  as 
shown.  The  purchaser  has  no  excuse  upon  the  facts  shown,  for  not  complete 
ing  her  purchase. 


Williams  v.  Aylesworth. 
(Supnme  Cimrt,  Oerural  Term,  Fourth  Department.    September,  1889.) 

SrioasoB— Faboi.,  to  Vabt  Wbitdio. 

,  In  an  action  on  a  note  on  which  Is  indorsed,  "I  Kuaran^  the  oolleoUon  of  tke 
within  note, "  erldenoe  is  not  admissible  to  prove  that  defendant,  at  the  time  of  la- 
donement,  verbally  warranted  that  the  note  was  good,  and  would  be  p^d  at  ma- 
tmrlty.    Habkot,  J.,  dissenting. 

Appeal  from  circuit  court. 

Action  by  Hanson  Williams  against  Ellphalet  Aylesworth  on  the  follow* 
log  note:  "$100.00.  Peterboro,  April  10th,  1875.  Five  years  from  date 
we  jointly  and  severally  promise  to  pay  £.  Aylesworth,  or  bearer,  the  sum  at 
one  hundred  dollars,  with  annual  interest,  for  value  received.  GuknseT' 
Habdt.  Bertbam  Habdt."  Indorsed:  "Peterboro,  March  9th,  1^79.  I 
gaaranty  the  collection  of  the  within  note.  E.  Atlbswobth."  Judgment 
was  rendered  for  plaintiff,  and  defendant  appeals. 

Argued  before  Habdin,  P.  J.,  and  Mabtim  and  Mkrwin,  JJ. 

Smith  (£  Haakell,  for  appellant.  Traey,  MoLennan  A  Ayling,  for  respond* 
«nt. 

Mebwin,  J.  The  plaintiff  was  allowed  to  prove,  in  substance,  that  the  de- 
fendant Yerl»]ly  warranted  that  the  note  was  good,  and  would  be  paid  at  ma- 
turity. This  varied  the  written  agreement  represented  by  the  written  guar- 
anty of  collection.  In  Van  Brunt  v.  Day,  81  N.  Y.  251,  a  parol  agreement 
was  allowed  to  be  shown,  because  it  did  not  qualify  or  change  the  defendant's 
written  guaranty.  In  the  present  case  it  would,  and  therefore  would  be  in- 
admissible. There  is,  I  think,  as  the  case  stands,  no  question  of  frand  in  it. 
That  question  is  not  presented  by  the  pleadings,  and  was  not  submitted  to  the 
jury.  In  the  absence  of  frand,  the  writing  cannot  be  contradicted  or  varied. 
The  plaint! tr  had,  as  the  court  held,  lost  by  his  laches  his  remedy  on  the  writ- 
ten guaranty.  He  should  not,  in  order  to  avoid  this  result,  be  allowed  to 
prove  an  inconsistent  parol  agreement  on  the  same  subject  Upon  tliis  ground 
I  favor  a  reversal. 

Habdht,  p.  J.,  concurs.    For  opinion,  see  8  K.  Y.  Supp.  113. 

Mabtin,  J.,  (diMenting.)  On  the  10th  and  28th  of  March,  1879,  the  de- 
fendant purchased  of  the  plaintiff  certain  personal  property,  for  which  he 
agreed  to  pay  $96.25.  By  the  terms  of  the  sale  he  was  to  pay  the  money  for 
the  property  thus  purchased,  or  give  his  note  for  a  short  time.  The  property 
was  delivered  to  the  defendant  in  March,  1879.  In  the  forepart  of  April, 
and  after  such  sale  and  delivery,  the  parties  entered  into  an  arrangement 
whereby  the  defendant  delivered  to  the  plaintiff  a  note  made  by  Gnmsey  and 
Bertram  Hardy,  given  to  secure  the  paymentof  the  sum  of  $100;  the  defend- 
ant guarantying  the  collection  of  the  same.  The  plaintiff  paid  the  defendant 
$8.75,  the  difference  l>etween  the  amount  of  such  debt  and  note.  Whether 
ttte  plaintiff  accepted  this  note  and  guaranty  in  payment  of  defendant's  in- 
de))todnees  to  liim,  or  whether  it  was  taken  by  the  plaintiff  conditionally,  and 
npoD  tbe  representation  and  warranty  of  the  defendant  that  the  makers  were 
good,  and  that  one  of  them  was  the  owner  of  an  aninoumbered  farm,  was  the 
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question  chiefly  litigated  on  tlie  trial.  The  evidence  of  the  plaintiff  tended 
to  show  that  ttie  note  was  taken  conditionally,  and  upon  the  representations 
of  the  defendant,  and  not  in  reliance  upon  the  note  or  guaranty,  and  that  the 
plaintiff  did  not  see  or  know  what  was  written  upon  the  back  of  the  note  by 
the  defendant  when  it  was  delivered  to  him;  while  the  evidence  of  the  defend- 
ant tended  to  show  that  the  note  and  guaranty  were  accepted  in  absolute  pay- 
ment of  the  plaintiff's  debt.  On  the  trial  the  court  charged  the  jury  as  fol- 
lows: "When  acreditor  accepts  from  a  debtor  a  note  of  a  third  person  to  ap- 
ply upon  a  precedent  debt,  the  law  presumes  it  not  received  in  satisfaction  of 
the  debt,  and  the  burden  of  proof  is  upon  a  debtor  to  show  that  it  was  taken 
in  payment  and  satisfaction  of  the  debt.  This  is  the  presumption  the  law 
raises  in  a  case  where  a  man  lets  another  have  a  note  of  a  third  person  to  ap- 
ply upon  a  debt  which  he  then  owes  the  person  to  whom  he  transferred  the 
note."  To  this  portion  of  the  charge  the  defendant  duly  excepted.  I  do  nut 
think  this  exception  well  taken.  The  law  as  stated  by  the  court  seems  to  be 
well  established  in  this  state.  Noel  v.  Murray,  13  N.  Y.  167;  Smith  v.  Ryan, 
66  N.  Y.  354;  Qihson  v.  Tohey,  46  N.  Y.  637;  Eall  v.  Steoen*.  40  Hun,  -Wl; 
Glenn  v.  Burrows,  37  Hun.  605;  Catlin  v.  Munn,  Id.  34.  It  is  said,  bow- 
ever,  that  this  note  was  not  transferred  for  a  precedent  debt,  but  transferred 
,  at  the  time  of  the  sale  and  delivery  of  the  property  in  question,  and  hence  the 
charge  was  misleading.  The  evidence  as  set  forth  in  the  appeal-book  does 
not  justify  that  claim.  The  plaintiff  testiBed  that  the  defendant  sought  to 
have  him  take  the  note  in  question,  and  that  he  refused  to  do  so,  and  re- 
quested the  defendant  to  give  his  own  note;  to  which  he  replied:  "All  right; 
we  will  fix  that  up. "  He  then  teatilied  that  about  a  week  after  that,  and  after 
the  delivery  of  the  property  in  question,  he  met  the  defendant  at  the  village 
of  PeterlK>ro,  and  he  said  to  the  plaintiff:  "Come  over  to  my  house,  and  we 
will  fix  up  that  matter;"  that  be  went,  and  it  was  tlien  that  the  note  in  ques- 
tion was  transferred.  The  defendant  testiBed  that  be  bought  the  most  of 
the  property  on  the  10th  day  of  March,  and  the  remainder  on  the  28th  of  the 
same  month;  that  he  took  possession  of  that  bought  March  10th  on  the  next 
day,  March  11th;  that  be  had  taken  the  property  when  he  saw  the  plaintiff  in 
the  forepart  of  April;  that  it  was  then  arranged  that  the  plaintiff  should  take 
the  note  in  question;  and  that  it  was  then  transferred  to  him.  Hence  we  see 
that  the  testimony  of  both  the  plaintiff  and  defendant  was  to  the  effect  that 
the  note  in  question  was  transferred  to  the  plaintiff  for  a  precedent  debt. 
Moreover,  the  defendant,  in  bis  verified  answer,  in  effect  alleges  that  the  note 
was  taken  in  payment  of  a  precedent  debt.  I  am  therefore  of  the  opinion  tliat 
the  portion  of  the  charge  thus  excepted  to  was  proper,  and  that  the  court  com- 
mitted no  error  in  its  instructions  to  the  jury  upon  that  question. 

The  appellant  also  contends  that  the  court  erred  in  admitting  parol  evi- 
dence as  to  the  transfer  of  the  note  in  question,  and  as  to  what  occurred  be- 
tween the  parties  at  the  time.  I  do  not  think  so.  Where,  on  the  sale  of 
goods,  the  vendor  takes  the  note  of  a  third  person,  payable  at  a  future  date, 
at  his  own  risk,  and  there  is  a  fraudulent  representation  on  the  part  of  the 
vendee  as  to  the  note,  the  vendor  may  bring  his  action  for  the  goods  sold  and 
delivered.  Willson  v.  Foree,  6  Johns.  110;  Pteroe  v.  Drake,  15  .lohns.  475: 
Qaloupeau  y.  Ketchum,  8  E.  D.  Smith,  175.  Where  an  obligation  of  a  third 
person  is  accepted  in  payment  of  an  indebtedness  upon  a  mistaken  t)elief  as 
to  bis  solvency,  the  person  receiving  the  same  is  entitled  to  recover  upon  the 
original  indebtedness.  Duden  v.  Wattgfelder,  16  Hun,  339;  Roberta  v.  FUhar, 
48  K.  Y.  159.  This  rule  may  apply  even  where  the  debtor  gave  the  creditor, 
at  the  same  time  with  it,  substantial  collateral  security  for  its  payment. 
Duden  v.  Wait^elder,  2  Abb.  N.  C.  295.  Where  notes  of  a  third  person  are 
received  as  payment  for  property  previously  purchased,  upon  the  parcfaaser 
guarantying  that  the  maker  is  responsible,  and  that,  if  he  does  not  pay,  he 
will,  such  guaranty  is  evidence  that  the  notes  were  not  received  as  absolute^ 
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payment,  whether  the  guaranty  is  valid  or  void ;  and  the  creditor,  wlien  the 
note  ttecomes  due  and  is  unpaid,  may  sue  the  original  debt,  and  cancel  the  col- 
lateral security  on  the  trial.  Allen  v.  Bantel,  2  Thooip.  &  C.  842.  As,  sul>- 
stantially,  the  only  question  at  issue  between  the  parties  was  whether  the 
Hardy  note  was  transferred  to  and  received  by  the  plaintiff  in  absolute  pay- 
ment of  bis  debt,  or  whether  it  was  received  conditionally,  it  seems  to  me  that 
the  evidence  of  what  was  said  and  done  by  the  parties  at  the  tinae  of  such 
transfer  was  admissible,  and  that  the  court  committed  no  error  in  admitting 
the  evideuoe,  and  submitting  the  question  of  the  defendant's  liability  for  such 
debt  to  the  jury.  The  rule  prohibiting  the  reception  of  parol  evidence  varying 
or  modifying  a  written  agreement  does  not  apply  when  the  original  contract 
was  verljal  and  entire,  and  a  part  only  was  reduced  to  writing;  nor  does  it 
apply  to  a  collateral  undertaking.  These  facts  are  always  open  to  inquiry, - 
and  may  be  proved  by  parol.  Chapin  v.  Dobaon,  78  N.  Y.  74;  Van  Brunt  v. 
Day,  81  N.  Y.  251;  Jviiliard  v.  Chaffee,  92  N.  Y.  529;  Eighmie  v.  Taylor, 
98  N.  Y.  289 ;  Dodge  v.  Ztmmer,  110  N.  Y.  48.  17  N.  E.  Rep.  399.  The  evi- 
dence  introduced  bore  upon  the  qyestion  whether  the  note  and  written  guar^ 
anty  were  accepted  by  the  plaintiff  in  payment  of  his  debt,  or  whether  it  was 
taken  conditionally,  and  in  reliance  upon  the  alleged  representations  of  the 
defendant  as  to  the  responsibility  of  the  makers.  The  plaintiff  clearly  had 
the  right  to  show  that  it  was  taken  conditionally,  and  in  reliance  upon  the  de- 
fendant's statement.  Such  proof  was  not,  1  think,  violative  of  the  rule  prohib- 
iting the  admission  of  parol  evidence  to  vary  or  modify  a  written  agreement  be- 
tween the  parties.  Nor  do  I  think  it  was  error  for  the  court  to  charge:  "If,  bow- 
ever,  you  find  that  the  plaintiff's  claim  is  correct,  that  he  received  this  note  for 
the  purpose  and  under  the  representations  and  warranty  ahd  promise  which  the 
plaintiff  testiSes  to,  then  he  is  entitled  to  recover  the  amount  due  him  upon 
the  sale  of  the  property  to  the  defendant,  provided  you  find  that  those  repre- 
sentations and  that  warranty  were  not  true;  that  the  makers  were  not  good 
and  responsible."  The  authorities  previously  cited  seem  to  justify  this  por- 
tion of  the  charge. 

It  is  also  contended  that  the  pleadings  in  this  action  were  insufficient  to 
justify  the  admission  of  evidence  of  the  attendant  circumstances,  and  what 
was  said  and  done  by  the  parties  when  the  note  in  question  was  delivered  to  the 
plaintiff,  and  of  the  representations  and  warranty  made  by  the  defendant  at 
that  time.  I  think  otherwise.  The  indebtedness  of  the  defendant,  which 
was  the  basis  of  the'only  cause  of  action  submitted  to  the  jury,  arose  upon 
the  sale  and  delivery  to  the  defendant  of  certain  personal  property.  The  de- 
fendant, by  his  answer,  admitted  the  Indebtedness,  and  that  it  was  a  pre- 
cedent debt,  but  alleged  payment  by  the  sale  and  delivery  to  the  plaintiff  of  the 
Hardy  note.  Presumptively,  the  transfer  of  this  note  did  not  discharge  the 
plaintiff's  debt.  It  was  in  reply  to  the  defendant's  defense  of  payment  tliat 
the  plaintiff  was  allowed  to  introduce  this  evidence.  The  purpose  of  the  evi- 
dence was  not  to  establish  the  plaintiff's  cause  of  action,  but  to  avoid  the  de- 
fendant's defense  of  payment,  by  showing  that  the  note  was  not  received  in 
absolute  payment  of  the  plaintiff's  debt,  but  was  only  received  by  the  plain- 
tiff conditionally,  and  in  reliance  upon  the  representations  and  statements  af 
the  defendant  as  to  the  solvency  of  the  makers.  Thus  it  is  seen  that  such 
evidence  was  received  merely  in  reply  to,  or  in  avoidance  of,  the  defense  set 
up  by  the  defendant.  Hence  no  reply  was  necessary  to  enable  the  plaintiff 
to  introduce  such  proof;  nor  was  it  necessary  tiiat  the  facts  constituting  such 
reply  or  avoidance  should  be  set  forth  in  the  complaint.  If  the  plaintiff  was 
induced  to  accept  this  note  in  payment  of  his  debt  by  the  fraudulent  represen- 
tations of  the  defendant  as  to  the  solvency  of  the  makers,  or  if  it  was  trans- 
ferred and  accepted  upon  the  mistaken  hehet  that  the  makers  were  solvent, 
and  that  one  of  them  was  the  owner  of  an  unincumbered  farm,  and  such  hi- 
lief  was  induced  by  the  statements  and  representations  of  the  defendant,  it 
v.7N.Y.s.no.4 — 8 
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becomes  quite  manifest  that  tbe  plaintiff  was  entitled  to  prove  those  facts  in 
reply  to,  and  to  avoid,  the  defendant's  answer  and  proof  that  the  note  was 
taken  in  absolute  payment  of  the  defendant's  debt.  I  think  the  evidence  ob- 
jected to  was  proper,  and  clearly  admissible.  Tbe  other  questions  presented 
by  the  appellant  have  been  examined,  but  disclose  no  error  which  requires  or 
would  justify  a  reversal  of  the  judgment  herein.  These  considerations  lead 
me  to  the  conclusion  that  the  judgment  in  this  action  should  be  affirmed. 


Notes  «.  Txtbnbuu.  et  ol. 
{Supreme  Oottrt,  Cftnerdl  Term,  Third  Department.    September  31, 188SL) 

1.  TbUSTBBS — LlABILITT — FaBTNEKSHIP. 

The  tniBtees  of  an  estate,  though  they  continue  tbe  business,  Involving  additional 
liabilities,  do  not  sustain  the  copartnership  relation;  and  a  retiring  trustee  is  not 
liable  for  purchases  in  the  course  of  the  business,  made  after  his  retirement,  by 
the  other  trustees,  though  the  purchases  be  from  one  with  whom  the  firm  had  pre- 
viously dealt,  and  who  had  no  notice  of  the  ^^charge  of  the  trustee. 
9.  Same— Retiring  Trustee— Notick. 

Where  one  has  been  dealing  with  a  firm  managed  by  thVee  trustees,  whose  names 
are  printed  on  the  letter-heads  of  the  firm,  he  having  received  letters  written 
thereon,  and  subsequently  he  receives,  during  several  years,  some  80  letters  from 
the  same  firm,  written  on  letter-heads  containing  tlie  name  of  only  one  trustee,  the 
change  in  the  letter-head  is  notice  suf^cientto  put  him  on  inquiry  as  to  change  in 
the  management  of  the  business  of  the  firm. 

InoaI/LS,  J.,  dissenting. 

Appeal  from  special  term. 

Theoilore  L.  Pumeroy  had  for  some  years  prior  to  his  death  carried  on  a 
manufacturing  business  in  Massachusetts  with  his  son  Silas  H.  as  liis  part- 
ner, under  the  name  of  L.  Foraeroy's  Sons.  He  died  in  September,  1881, 
having  made  his  will,  by  which  he  gave  all  this  manufacturing  property  to 
three  trustees,  William  Turnbull,  Silas  H.  Pomeroy,  and  Charles  Atwater,  in 
trust,  to  continue  and  curry  on  the  business  until  his  son  Theodore  L.  should 
arrive  at  21,  incurring  liabilities  on  account  of  the  estate,  exercising  the  same 
power  which  the  testator  exercised,  and  pajring  over  during  the  trust  such 
portion  of  the  profits  to  Silas  and  Theodore  L.  as  In  their  judgment  the  admin- 
istration of  the  trust  would  permit.  The  trustees  accepted  tbe  trust,  and  in 
carrying  on  the  business  used  tbe  name,  L.  Fomeroy's  Sons.  In  1882  and 
1883  they  Ixjiight  from  John  Consalus  wool  to  i)e  used  In  the  business.  Prior 
to  the  death  of  Mr.  Pomeroy  the  firm  of  L.  Fomeroy's  Sons  had  also  bought 
wool  of  Consalus;  but  Consalus  had  no  dealings  with  L.  Fomeroy's  Sons 
from  March  IS,  1883,  to  August  28, 1886.  Prior  to  May,  1885,  an  action  was 
brought  by  Turnbull  and  Atwater  in  tbe  supreme  judicial  court  of  Massachu- 
setts against  Silas  H.  Pomeroy  and  others  interested  in  tbe  estate.  In  their 
bill  of  complaint  plaintiffs,  for  reasons  therein  given,  asked  to  be  released 
from  the  trust;  and  May  18, 1885,  an  agreement  in  that  action  was  made  be- 
tween the  parties,  and  subsequently,  June  1,  1886,  a  decree  was  entered 
whereby  Silas  U.  Pomeroy  was  authorized  to  act  as  sole  trustee.  The  busi- 
ness was  to  be  so  conducted  that  plaintiffs  as  trustees  were  not  to  be  liable 
for  any  debt  incurred,  or  on  any  note  or  obligation  thereafter  made  by  L.  Fom- 
eroy's Sons  or  by  Silas  H.  in  that  name.  As  soon  as  William  Turnbull  & 
Co.  had  received  their  mortgage  for  a  balance  due  them,  and  Silas  H.  had  paid 
or  renewed  outstanding  commercial  paper  of  L.  Fomeroy's  Sons,  plaintiffs 
were  to  l>e  discharged  as  trustees.  .January  and  February,  1887,  Consalus 
sold  wool  to  L.  Fomeroy's  Sons  for  which  he  recei  ved  notes  dated,  respectively. 
May  23,  1887,  and  June  9,  1887,  signed  "L.  Fomeboy's  Sons."  which  were 
transferred  to  plaintiff,  and  have  not  been  paid.  Tbe  question  is  whether 
William  Turnbull  is  liable  on  these  notes.  Prior  to  the  time  of  the  decree  the 
trustees  in  their  business  had  used  for  correspondence  letter  paper  with  the 
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following  letter-heads:  "Wiuliam  Turnbttli.,  Chables  Atwateb,  aud  S. 
Habbib  Pomerot,  Trtjbtees  or  L.  Pomehoy's  Sons,  Ptttsfield,  Mass.;" 
all  before  "L.  Fomebot's  Sons"  being  in  red  ink.  After  the  decree  Silas  H. 
Pomeror  used  letter  paper  with  the  letter-head:  "L.  Pombrot's  Sons,  Pitts- 
field,  Mass.    8.  H.  Pomebot, Tetjstbb."     The  other  letter-heads 

were  not  In  use  by  defendants  after  June  1,  1886.  On  paper  bearing  the  sec- 
ond letter-head  S.  H.  Pomeroy  corresponded  largely  with  Consalus,  prior  to  the 
purchase  for  which  the  notm  in  question  were  given. 

Argued  before  Learned,  P.  J,,  and  Landon  and  Inqalls,  JJ. 

B.  P.  BuUard,  for  appellant.    Jesse  Johnson,  for  respondents. 

Leabned,  F.  J.  It  is  evidenttbat,  as  a  matter  of  fact,  the  defendant  Tum- 
bnllwas  not  one  of  the  persons  who  bought  the  wool  alleged  in  the  complaint, 
and  was  not  one  of  the  persons  who  made  the  notes  therein  set  furtb.  That 
wool  was  in  fact  bought,  and  those  notes  in  fact  made,  solely  by  Silas  H.  Pom- 
eroy. But  the  plaintiff  claims  that  Turnbull  is  liable,  on  the  principle  that  a 
retiring  partner  may  be  liable  for  subsequent  purchases  made  by  the  firm  of 
one  with  whom  the  firm  has  previously  dealt,  and  who  has  not  been  notified 
of  the  retirement. 

Two  questions  are  presented, — ^the  one,  whether  that  principle  applies 
in  this  case;  the  other,  whether  Consalus  had  not  in  fact  notice  that  he  was 
dealing  only  with  Silas  H.  The  three  trustees  were  never  partners;  and  in 
many  respects  their  rights  were  very  different  from  those  of  partners.  They 
had  no  beneficial  interest  in  the  property.  They  were  joint  tenants,  not  ten- 
ants in  common.  On  the  death  of  one,  his  representatives  would  have  no  in- 
terest in  the  trust-estate.  On»  of  the  trustees  could  not  voluntarily  relinquish 
the  trust.  They  were  accountable  for  the  proper  management  of  the  trust  to 
the  persons  beneficially  interested  therein.  All  these  particulars  show  that 
the  position  of  trustees  is  widely  different  from  that  of  partners. 

It  is  not  perhaps  necessary  to  decide  in  this  case  whether  or  not  all  of  the 
three  trustees  were  personally  liable  to  Consalus  for  purchases  made  prior  to 
the  decree.    We  are  not  willing  to  assume  that  they  were  thus  liable.    The 
cases  of  Thacher  v,  Dinsmore,  6  Mass.  299;  Schmittler  v.  Simon,  101  N.  Y. 
554,  5  N.  E.  Bep.  452, — only  decide  that  an  executor  Who  signs  or  indorses  or 
accepts  negotiable  paper  is  personally  liable,  although  he  adds  to  his  name  the 
word  "executor,"  or  the  lilce.    Poland  v.  Dayton,  40  Huii,  563,  held  that  an 
executor  will  be  personally  liable  for  services  done  for  the  estate  where  there 
is  no  agreement  to  look  to  the  estate;  and  that  such  agreement  may  be  shown 
by  drciimstances.    Austin  v.  Sfunro,  47  N.  Y.  360,  is  to  the  same  effect,  for 
it  is  said  that  executors  have  no  right  to  bind  the  estate  for  debts  cuntracted 
by  them.     This  reason,  it  will  be  seen,  does  not  apply  to  these  trustees.    So, 
in  Ifeto  V.  Nicoll,  73  N.  Y.  127,  it  was  held  that  generally  trustees  cannot 
charge  the  trust-estate,  unless  so  anthorfzed  by  the  instrument  creating  the 
trust;  bat  are  personally  liable  on  contracts  made  by  them.    Now,  that  excep- 
tion tiakes  the  present  case  out  of  the  two  decisions  last  cited,  for  these  trus- 
tees were  expressly  authorized  to  incur,  on  account  of  the  trust,  fu:  ther  lia- 
bilities, and  were  to  carry  on  the  manufacturing  business,  which  would  require 
a  constant  incurring  of  debts.    It  cannot  be  assumed  that  they  were  to  do 
this  on  tbeir  own  responsibility,  especially  when  they  were  expressly  author- 
ized to  do  this  on  account  of  the  trust.    Kor  did  they  give  their  personal  obli- 
gations, the  business  being  throughout  conducted  in  the  old  name  of  L.  Pom- 
eroy's  Sons.    Even  if  it  should  be  urged  that  Silas  H.  Pomeroy,  who  made 
the  purcbasefl  prior  to  the  decree,  was  personally  liable,  it  would  not  follow  that 
Turnbull  was  liable  also.    As  above  pointed  out,  these  trustees  were  not  part- 
ners.    When  a  partner  purchases  in  the  business  of  the  firm  all  the  partners 
are  liable,  because  all  are  interested  beneficially  in  the  purchase, — in  the  profits 
of  the  business.    But  it  is  not  so  with  trustees.    They  are  not  interested  in 
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the  profits  of  the  bnsiness.  Tbey  are  conducting  a  trast  for  the  benefit  of 
others.  An  executor  who  gives  his  note  as  executor  for  a  purchase  made  by 
him  for  the  estate  may  be  personally  liable.  But  it  does  not  follow  that  his  co- 
executor  is  also  personally  liable  on  that  note.  So,  even  if  Silas  H.  was  per- 
sonally liable  for  purchases  made  by  him,  it  would  not  follow  that  Turnbull  was 
personally  liable  therefor,  although  he  knew  of  the  fact;  because,  as  we  have 
seen,  the  authority,  expressly  as  well  as  impliedly,  given  by  the  will  was  to 
incur  liabilities  on  account  of  the  trust-estate.  And  there  was  abundant  no- 
tice given  by  the  letter-heads  above  mentiu«ed  that  the  business  was  in  the 
hands  of  trustees.  Those  who  dealt  with  the  concern  must  therefore  have 
known  that  the  business  was  carried  on  by  persons  having  no  beueGcial  in- 
terest therein,  and  inquiry  would  at  once  have  disclosed  the  terms  of  the  will 
and  the  authority  given  thereby. 

Passing  this  question,  however,  we  come  to  the  effect  of  the  discharge  of 
Turnbull  from  his  trust  under  the  decree.  Kow,  the  plaintiff  compares  this 
transaction  to  the  retiring  of  a  partner.  There  is  no  resemblance.  A  partner 
who  retires  often  takes  some  of  the  capital  with  him.  At  any  rate  he  with- 
draws (or  assumes  to  withdraw)  that  personal  liability  for  the  partnership 
debts  which  is  on  him  as  a  partner.  He  retires  voluntarily,  and  as  a  matter 
of  right.  The  trustee  discharged  by  the  decree  takes  with  him  no  capital. 
The  property  of  the  trust  remains  unaffected.  He  withdraws  no  personal 
liability;  for  when  the  trust-deed  authorized  (as  did  this)  the  incurring  of  lia- 
bility, then  the  liabilities  incurred  must  be  those  of  the  trust-estate,  unless 
by  some  personal  act  a  trustee  makes  himself  liable.  Furthermore,  the  trustee 
cannot  relinquish  his  trust  at  pleasure.  He  can  only  be  released  by  the  court. 
Whatever  the  misconduct  of  his  co-trustee,  be  cannot,  as  a  matter  of  right, 
step  out  of  the  trust.  In  all  these  respects  the  supposed  analogy  between  the 
two  cases  fails.  Furthermore,  it  may  be  said  generally  that  a  trustee  is  lia* 
ble  only  for  his  own  acts  or  his  own  negligence.  A  partner  is  often  liable 
for  the  acts  or  negligence  of  his  copartner.  Hence  it  is  that  one  dealing  with 
a  partnership  may  look  to  the  liability  of  all  the  partners,  and  therefore  arises 
the  principle  that  the  retiring  partner  must  give  notice  of  his  retirement;  but 
it  is  not  so  with  a  trustee.  The  court  of  equity  has  special  power  over  all  ex- 
press trusts.  It  may  discharge  a  trustee  and  appoint  another.  It  may  re- 
move a  trustee  against  his  will.  Should  the  trustee  removed  against  his  will 
be  liable  for  acts  subsequently  done,  even  if  he  did  not  give  notice  of  his  re- 
moval? Some  stress  is  laid  on  the  fact  that  prior  to  the  decree  Turnbull 
knew  that  his  co-trustee,  Pomeroy,  was  purchasing  wool  on  credit.  But  it 
does  not  appear  that  Pomeroy  was  purchasing  on  the  credit  of  Turnbull;  and 
that  Pomeroy  should  purchase  on  the  credit  of  the  trust-estate  or  on  his  own 
credit  would  be  no  ground  of  liability  against  Turnbull,  for  Pomeroy  was  not, 
as  co-trustee,  an  agent  of  Turnbull.  Even  if  the  trustees  had  divided  the 
trust  duties  among  them,  we  do  not  see  that  one  would  be  responsible  for  the 
acts  of  another. 

A  further  consideration  is  that  which  was  principally  relied  upon  by  the 
learned  justice  who  tried  the  case, — that  is,  the  change  in  the  letter-heads. 
We  must  consider  that  some  years  had  elapsed  between  the  purchases  made 
before  the  decree  and  those  made  after.  Then  Consalus  received  some  20  let- 
ters in  which  the  letter-head  contained,  as  above  stated,  the  name  only  of  S. 
H.  Pomeroy  as  trustee.  As  the  old  letter-heads  contained  the  names  of  the 
three,  this  change  should  have  put  him  upon  inquiry.  For  all  these  reasons 
we  think  the  judgment  should  be  affirmed,  with  costs. 

liASDON,  J.,  concurs. 

Inqalls,  J.,  {dissenting.)  This  action  was  brought  by  the  plainttft  to 
recover  upon  two  promissory  notes,  of  which  the  following  are  copies: 
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"L.  Pombboy's  Sons. 
"♦1,197.76.  PiTTsriELD,  Masb.,  May  28, 1887. 

"Four  months  after  date  we  promise  to  pay  to  the  order  of  John  Consalus 
eleven  hundred  and  ninety-seven  76  dollars  at  the  Agricultural  Bank.  Value 
received.  L.  Pokbbot's  Sons." 

"L.  Pomekot'8  Sons. 
"♦2,244.11.  PiTTSFiELD,  June  9,  1887. 

"Thirty  days  after  date  we  promise  to  pay  to  the  order  of  John  Consalus 
twenty-two  hundred  and  forty-four  11  dollars  at  the  Agricultural  Bank. 
Value  received.  •  L.  Pomhroy's  Sons.  " 

The  notes  were  indorsed  by  John  Consalus,  and  for  a  valuable  considera- 
tion transferred  to  the  plaintift  l>efore  the  commencement  of  the  action.  The 
defendant  Tumbull  was  aloae  served  with  process,  and  the  only  defendant 
who  has  appeared  in  the  action.  The  notes  were  executed  in  the  firm  name, 
L.  Pomeroy's  Sons,  and  were  given  for  wool  sold  and  delivered  to  the  defend- 
ants, under  the  following  circumstances:  Under  such  firm  n»me  a  manufact- 
uring business  was  established  at  Pittsfield,  Mass.,  by  Theodore  Pomeroy 
and  Hubert  Pomeroy,  who  were  sons  of  Lemuel  Pomeroy;  and  they  continued 
such  business,  which  consisted  of  the  manufacture  of  woolen  goods,  until  No- 
vember, 1878,  when  Robert  Pomeroy  retired  from  the  firm,  and  immediately 
thereafter  the  defendant  Silas  H.  Pomeroy  became  a  partner  in  such  business, 
with  his  father,  Theodore  Pomeroy,  and  the  business  was  prosecuted  under 
the  same  firm  name  until  the  death  of  Theodore  Pomeroy,  which  occurred 
September  26,  1881.  He  left  a  last  will  and  testament,  which  was  duly 
proved  November,  1881.  The  portion  of  the  will  material  to  be  considered  is 
the  following: 

"Exhibit  A. 
"In  the  further  disposition  of  my  estate,  considering  that  of  my  five  chil- 
dren two  are  sons,  Silas  H.  and  Theodore  L.,  and  three  are  daughters,  Fan- 
ny, Margaret  L.,  and  Mary,  and  that  a  considerable  part  of  my  estate  con- 
sists of  mills  and  manufacturing  property  formerly  of  the  firm  of  L.  Pome- 
roy's  Sons,  and  since  the  termination  of  second  firm  owned  and  occupied  by 
me.  the  business  being  still  carried  on  under  said  name  of  L.  Pomeroy 's  Sons, 
which  property  is  subject  to  the  hazards  of  business,  needing  the  continued 
watchfulness,  care,  and  management  of  business  men,  I  deem  it  right  and 
proper  that  my  sons,  who,  I  hope,  will,  one  or  both,  decide  to  continue  the 
business  with  its  labors  and  hazards,  should  receive  a  larger  share  of  my  es- 
tate than  my  daughters;  and  recollecting  that  for  similar  reasons  this  mill  and 
manufacturing  property  was  left  by  my  father  to  his  sons;  and  my  son  Theo- 
dore L.  being  a  minor,  so  that  it  is  necessary  that  the  care  of  his  estate  Too 
committed  to  the  charge  of  some  person  of  competent  age  and  experience; 
and  believing  that  such  disposition  of  said  estate  will  be  for  the  interest  and 
advantage  of  both  my  sons, — I  do  hereby  give,  devise,  and  bequeath  unto 
William  TurnbuU,  of  the  city  of  New  York,  my  said  son  Silaa  H.  Pomeroy, 
and  Charles  At  water,  of  said  Pittsfield,  all  the  manufacturing  property  which 
was  of  tlie  firm  uf  L.  Pomeroy's  Sons,  or  which  I  have  acquired  since  the  ter- 
mination of  said  firm,  and  owned,  used,  and  occupied  in  my  said  business 
under  said  name  of  L.  Pomeroy's  Sons,  real,  personal,  and  mixed,  of  whatever 
name  and  nature  soever,  and  wheresoever  situate,  (the  real  estate  being 
principally  located  in  said  town  of  Pittsfield.)  including  all  rights  and  credits 
and  every  kind  of  property  which  the  books  and  papers  shall  show  to  have 
been  the  property  of  said  firm,  or  my  property  as  the  successor  of  said  firm, 
and  used  by  me  in  and  pertaining  to  my  business  under  the  name  of  L.  Pom- 
eroy's Sons,  and  also  the  tract  of  land,  and  buildings  thereon,  on  the  east  side 
of  the  liver  in  said  Pittsfield,  which  1  now  own,  and  which  I  bought  of  J.  D. 
Colt,  the  same  being  adjacent  to,  occupied,  and  properly  belonging  with,  said 
manufactaring  property,  to  hold  to  them,  the  said  William  TurnbuU,  Silas  H. 
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Pomeroy,  and  Cbarles  Atwater,  and  to  the  survivors  and  survivor  of  them, 
bis  heirs  and  assigns,  as  trustees,  and  solely  for  the  trusts,  uses,  and  pur- 
poses following,  viz.:  To  continue  and  carry  on  without  interruption,  till 
my  son  Theodore  L.  sliall  arrive  at  the  age  of  twenty-one  years,  the  manu- 
facturing business  now  carried  on  by  me  under  said  name  of  L.  Pomeroy's 
Sons,  in  the  same  general  manner  said  business  is  now  carried  on,  subject  to 
such  changes  in  detail  as,  in  the  judgment  of  said  trustees,  the  best  interest 
of  said  trust  may  require,  taking  up  and  continuing  said  manufacturing  busi- 
ness as  the  same  shall  be  found  at  my  decease,  providing  for  the  then  out- 
standing and  current  liabilities  incurred  on  account  of  and  in  said  manufact- 
uring business,  (but  any  credit  which  I  may  have  on  the  books  of  L.  Pom- 
eroy's Sons  is  not  to  be  treated  as  a  debt  due  to  my  estate,  and  is  not  required 
to  be  paid  to  my  executors  by  said  trustees,)  and  incurring  on  account  of  said 
trust-estate  during  the  continuance  of  said  trust  such  further  liabilities  from 
time  to  time  as  a  wise  and  prudent  management  of  said  trust  may  require, 
and  in  all  things  that  shall  pertain  to  the  proper  execution  of  said  trust,  hav- 
ing and  exercising  the  same  power  and  control  in  the  premises  as  is  now  exer- 
cised by  me  in  the  carrying  on  of  said  business.  And  said  trustees  shall  annu- 
ally, during  the  continuance  of  this  trust,  pay  over  to  my  two  sons,  Silas  H.  and 
Theodore L.,  in  equal  proportions,  such  portion  of  the  prolits  of  said  business, 
if  any,  as  in  their  judgment  a  wise  administration  of  said  trust  and  preserva- 
tion of  the  estate  from  depreciation  will  justify  and  permit." 

The  defendants  herein  accepted  the  trust  created  by  the  will,  and  entered 
upon  the  execution  thereof,  and  continued  the  manufacturing  business  in  the 
same  manner  it  had  been  conducted  previous  to  the  death  of  the  testator.  The 
trustees  purchased  wool,  from  time  to  time,  upon  credit,  using  the  firm  name, 
L.  Pomeroy's  Sons,  in  transacting  the  business;  and  such  wool  was  made  into 
cloth,  and  sold  in  market.  The  defendants  borrowed  money  of  the  Agricult- 
ural National  Bank  of  Pittsfleld  for  the  purposes  of  the  trust,  and  kept  an  ac- 
count in  such  Bank,  using  the  same  firm  name.  The  defendant  William 
TurnbuU,  who  resided  in  the  city  of  Kew  York,  visited  Pittsfleld  as  often  as 
once  a  month,  and  participated  in  the  business,  in  executing  the  trust,  and 
received  ample  compensation  for  his  services,  which  was  paid  from  the  pro- 
ceeds of  the  business.  He  testified  at  the  trial  that  he  was  aware  that  wool 
was  purchased  upon  credit,  which  was  used  in  the  business.  During  the  years 
1882  and  1883  the  defendants  purchased  wool  of  said  John  Consalus  upon 
credit,  which  was  used  in  such  business,  and  was  paid  for  subsequently  by  the 
trustees.  The  court  has  found  upon  that  suliject  the  following:  "Sixtti.  That 
during  the  years  1882  and  1883  the  said  defendants  bought  wool  from  .John 
CJonsalus,  of  Troy,  N.  Y.,  for  said  manufacturing  business,  and  which  was 
paid  for  by  the  defendants."  The  defendants,  in  conducting  their  correspond- 
ence with  persons  with  whom  they  transacted  business  connected  with  the 
execution  of  such  trust,  used  paper  which  contained  a  letter-head  in  the  fol- 
lowing form:   "  Wm.  Tuknbull,  Chas.  Atwatek,  &  8.  Habbis  Pomeroy, 

Trustees  of  L.  Pomkboy's  Sons.    Pittsfibld,  Mass., ,  18 — . "    The 

words, "  Wm.  Turnbuu:-,  Chas.  Atwater,  &  S.  Harris  Pomeboy,  Trustees 
OP,  "in  this  letter-head,  were  printed  in  red  ink,  and  the  remainder  in  black  ink. 
Considering  the  nature  of  the  trust,  and  the  duties  imposed  thereby,  and  the 
character  of  the  business  involved,  and  the  mannerthe  trustees  performed  the 
same  in  executing  such  trust,  we  are  convinced  that  wilhin  the  principle  es- 
tablished by  the  following  adjudications  the  trustees  became  personally  liable 
for  wool  purchased  by  them  upon  credit,  and  which  was  used  in  such  manu- 
facturing business,  as  was  the  case  in  the  purchases  made  of  John  Consalus. 
Thacher  v.  Dinsmon,  5  Mass.  299;  SohmitUer  v.  Simon,  101  N.  Y.  564,  5  JT. 
E.  Rep.  452;  Neto  v.  Niooll,  78  N.  Y.  127;  Austin  v,  Munro,  47  N.  Y.  860; 
Foland  v.  Dayton,  40  Hun,  568.  It  does  not  appear  that  when  the  purchases 
of  wool  were  made  of  Consalus,  that  he  was  informed  that  they  were  made 
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upon  tb«  credit  of  the  traat-estate,  and  that  he  must  look  to  auch  fond  for 
payment.  Nolhing  seems  to  have  been  said  upon  the  subject,  and  there  is  no 
evidence  to  the  effect  that  he  had  any  knowledge  in  regard  to  the  pecuniary 
condition  of  auch  estate.  Under  such  circumstances  he  was,  we  think,  at  lib- 
erty to  treat  the  trustees  as  personally  liable  to  him  for  the  wool,  and  leave 
them  to  look  to  the  trust-estate  for  reimbursement.  It  will  be  perceived  tliat 
the  letter-head  contained  not  only  the  Arm  name,  but  also  the  names  of  each 
of  the  trustees  in  full.  Assuming,  therefore,  that  the  three  trustees  became 
personally  liable  for  the  wool  purchased  of  John  Consalus  during  the  years 
1882  and  1883.  we  are  to  inquire  whether  anythingoccarred  subsequent  thereto 
which  had  the  effect  to  relieve  the  defendant  Turnbull  from  liability  person- 
ally for  purchases  of  wool  made  of  Consalus  subsequent  to  that  date,  and  which 
was  used  in  the  business  of  the  trust.  The  fact  that  the  firm  name,  L.  Pum- 
eroy's  Sons,  was  used  by  the  trustees  in  transacting  the  business,  under  the 
circumstances  cannot  change  the  rule  in  regard  to  the  personal  liability  of  the 
trustees.  It  appears  that  an  action  was  commenced  in  the  supreme  judicial 
court  of  Massachusetts,  in  which  William  Turnbull  and  Charles  Atwater, 
trustees  under  the  will  of  Theodore  Pomeroy,  said  Atwater  being  also  exec- 
utor of  the  said  will,  were  plaintiffs,  against  ISilas  H.  Fomeroy  and  others.^ 
And  on  the  1st  day  of  .Tune,  188(i,  a  decree  was  entered  in  the  action,  which, 
among  other  things,  provided,  upon  certain  condilions  therein  speciBed,  that 
the  said  Turnbull  and  Atwater  should  be  allowed  to  retire  from  such  trust  as 
such  trustees,  and  that  the  further  execution  of  such  trust  should  be  continued 
by  the  remaining  trustee,  Silas  H.  Pomeroy.  Such  decree  seems  to  have  been 
based  substantially  upon  a  written  agreement  executed  by  the  trustees  and 
the  other  parties  who  were  interested  in  the  execution  of  the  trust,  and  by  its 
decree  the  court  seems  to  have  given  its  consent  to  the  carrying  out  of  the 
scheme  devised  by  the  parties,  and  incorporated  in  such  agreement.  The  mo- 
tive 'Which  prompted  such  arrangement  is  not  disclosed,  and  we  can  only  im- 
agine that  the  purpose  was  to  reduce  tlie  expenses  which  attended  the  execu- 
tion of  the  trust  under  the  management  of  the  three  trustees,  which  are  shown 
to  have  been  considerable.  The  defendant  Turnbull  insisted  upon  the  trial, 
and  now  here  contends,  that  by  force  of  said  decree  he  became  discharged  from 
snch  trust,  prior  to  the  purchase  of  the  wool  of  Consalus  for  the  price  of  wliich 
the  notes  in  suit  were  executed,  and  therefore  that  he  is  not  personally  liable 
in  this  action.  Whatever  might  be  the  legal  effect  of  such  decree  as  to  the 
parties  to  that  action,  or  as  to  parties  who  had  notice  thereof ,  or  who  f  urnfthed 
wool  for  the  flrat  time  after  the  entry  of  such  decree,  to  be  used  in  such  busi- 
ness, we  are  pesuaded  that  as  to  John  Consalus,  who  had  sold  wool  to  the  de- 
fendants upon  credit,  and  to  be  used  in  the  business  of  the  trust,  in  the  years 
1882  and  1883,  and  received  payment  therefor  from  the  trustees,  and  again, 
in  1887,  sold  upon  credit,  and  fur  the  same  purpose,  and  under  like  circum- 
stances, the  wool  for  which  the  notes  were  executed,  such  decree  cannot,  we 
think,  have  the  effect,  under  the  circumstances  of  this  case,  to  exempt  Turn- 
bull  from  personal  liability  in  this  action,  unless  he  has  at  least  succeeded  in 
establishing  a  sufficient  notice  to  Consalus,  previous  to  the  sale  of  the  wool  for 
which  the  notes  were  executed,  that  he  had  been  discharged  from  such  trust  as 
sucli  trustee.  It  is  very  clear  from  the  evidence  that  John  Consalus  had  no 
knowledge,  prior  to  the  execution  of  the  notes  in  suil,  that  an  action  liad  been' 
commenced  in  the  court  in  Massachusetts,  or  of  the  decree  entered  therein. 
John  Consalus  testified  as  follows:  "Question.  Previous  to  your  selling  these 
last  lots  of  wool,  did  you  evex  know  of  Wm.  Turnbull  withdrawing  from 
the  business,  in  any  shape  or  manner?  Ansioer.  IHo,  air."  We  perceive  noth- 
ing in  the  evidence  which  conflicts  with  such  statement.  We  are  not  able  to 
adopt  the  contention  of  the  learned  counsel  for  the  respondent,  as  applied  to 

'Hot  reported. 
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the  facts  of  this  case,  that  Consalus  was  bound  to  take  notice  of  the  decree  of 
the  court  in  Massachusetts,  although  not  a  partj  to  the  action,  and  having  liad 
no  knowledge  of  its  existence,  or  of  the  decree  entered  therein.  We  are  sat- 
isfied that  such  decree,  obtained  in  the  manner  it  was,  could  not  have  the  ef- 
fect to  relieve  the  defendant  Turnbull  from  personal  liability  for  the  wool  par- 
chased  of  Consalus  in  1887,  and  for  which  the  notes  were  executed.  There 
are  provisions  in  such  decree  which  seem  to  suggest  that  the  parties  thereto 
contemplated  that  the  trustees  had  become  personally  responsible  for  debts 
contracted  in  conducting  the  business  under  the  trust.  The  wool  for  which 
the  notes  were  executed  was  purchnsed  within  a  year  after  the  entry  of  the  de- 
cree, and  it  does  not  seem  improbable  but  that  such  wool  was  used  in  the  man- 
ufacture of  cloth,  and  the  proceeds  applied  to  the  retirement  of  the  indebted- 
ness of  the  trustees,  aa  provided  by  the  decree.  We  do  not  discover  from  the 
evidence  when  the  conditions  were  performed  upon  which,  according  to  the 
decree,  the  defendants  Turnbull  and  Atwater  were  to  be  discharged  from  the 
trust  as  such  trustees;  and  for  aught  that  appears  such  period  may  have  ex- 
tended beyond  the  time  the  last  lot  of  wool  was  purchased  of  Consalus,  and 
used  in  the  business.  It  would  seem,  in  view  of  all  the  facts,  inequitable  to 
apply  the  avails  of  such  wool  to  the  payment  of  the  liabilities  of  the  trustees, 
and  allow  them  to  escape  responsibility  upon  the  notes  in  suit,  which  were 
given  for  such  wool.  We  conclude  that  tlie  decree,  in  view  of  the  facts  dis- 
closed, could  not,  in  any  event,  have  the  effect  to  discharge  the  defendant 
Turnbull  from  the  trust  as  such  trustee,  so  as  to  exempt  him  from  personal 
liability  for  the  wool  purchased  of  Consalus,  and  for  which  the  notes  were  ex- 
ecuted, unless  the  facts  sufficiently  establish  notice  to  Consalus,  with  whom 
previous  purchases  of  wool  had  been  made  by  the  trustees  upon  credit,  that 
Turnbull  had  been  discharged  from  such  trust,  and  that  such  notice  had  been 
received  by  Consalus  prior  to  the  last  purchase  of  wool,  so  that  he  could  be 
regarded  as  having  made  the  sale  of  the  wool  for  which  the  notes  were  exe- 
cuted with  knowledge  of  the  retirement  of  Turnbull. 

This  presents  the  question  upon  which  the  cause  seems  to  have  been  dis- 
posed of  at  the  circuit,  and  the  learned  justice  based  his  decision  mainly  upon 
the  assumption  that  the  change  of  the  letter-head  after  the  decree,  in  the  cor- 
respondence with  Consalus,  constituted  sufficient  notice  of  the  retirement  of 
Turnbull  from  the  trust  to  free  him  from  liability  upon  the  notes  in  suit. 
We  are  constrained  to  differ  with  the  learned  justice  in  the  conclusion  thus 
reaSlied  by  him.  The  substituted  letter-heiid  upon  the  paper  used  in  such  cor- 
respondence was  in  the  following  form:    "L.  Pomeboy's  Sons,  Pittsfield, 

Mass.    S.  H.  Pomebot, Trustee.  "    The  evidence  is  to  the  effect  that 

Consalus  received  from  the  defendants  letters  in  relation  to  the  purchase  of 
wool,  written  upon  paper,  some  of  which  bore  one  form  of  letter-head  and 
some  the  other.  Consalus  was  interrogated,  as  a  witness,  as  to  how  he  re- 
gtirtled  such  change  at  the  time,  and  he  replied,  in  substance,  that  he  under- 
stood that  it  merely  indicated  that  Silas  H.  Pomeroy  had  the  immediate  super- 
vision of  the  manufacturing  of  cloth,  and  of  the  purchase  of  wool,  as  Incident 
thereto,  which  was  to  be  used  in  such  business,  and  that  in  that  capacity  he 
acted  for  all  of  the  trustees.  Consalus  testified  as  follows:  "Question.  In 
what  capacity  did  you  suppose  S.  H.  Pomeroy  was  acting  in  the  business? 
Answer.  I  supposed  he  was  manufacturing,  carrying  on  tlie  business  for  the 
trustees  of  the  estate,  same  as  before,  only  under  his  management;  that  is 
what  I  always  thought.  Q.  Explain  what  you  mean  in  your  answer  to  Mr. 
Johnson,  that  you  did  understand  he  was  carrying  on  the  business.  A.  I 
meant  this:  That  he  was  carrying  it  on,  doing  the  business  there  for  the 
trustees,  he  being  one  of  the  trustees  of  the  estate, — the  business  as  it  always 
has  been;  and  I  think  I  said  so  before."  Such  inference  of  Consalus  accords 
with  the  manner  the  business  was  actually  conducted  by  the  trustees  previous 
to  the  cliange  of  the  letter-head,  as  appeajrs  by  the  evidence  ot  Silas  H.  Pome- 
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roj.  found  at  folio  181  of  the  case,  as  follows:  "Before  May  18,  1885.  in  oar- 
lylng  on  the  business  under  the  directions  of  jour  father's  will,  what  did 
each  defendant  do  in  that  behalf?  Anstoer.  Tumbull,  during  that  period,  did 
not  go  up  to  Pittsfleld  only  three  or  four  times  a  year,  and  remain  only  a  part 
of  a  day  at  our  mill,  up  to  May  18, 1885.  A  majority  of  the  manufactured 
goods  were  consigned  to  his  firm  at  New  York,  fur  sale  on  commission.  In 
a  few  cases  he  ordered  wool  bought.  That  was  about  all  he  did  in  our  busi< 
ness.  Atwater  had  charge  of  the  book-keeping  at  the  mUl,  which  was  hia 
main  business.  I  had  the  charge  of  the  manufacturing,  and  in  the  majority 
of  cases  purchased  the  wool  for  the  mill."  Thus  it  appears  that  the  business 
under  the  trust  was  distributed  by  the  trustees,  among  themselves,  In  such 
manner  that  Silas  H.  Pomeroy,  who  resided  at  Pittsfleld,  where  the  manu- 
facturing was  done,  was  assigned  that  branch,  which  embraced  the  purchase 
of  the  wooL  The  court  has  found  the  following,  as  appears  by  the  case,  folio 
888:  "Eleventh.  That  said  TnmbuU  knew  that  said  defendant  Pomeroy  was 
purchasing  wool  on  credit  after  June,  1886,  for  conducting  the  same  kind  of 
business.  The  court  so  found.  Twelfth.  That  said  Tumbull  knew  that  said 
Pomeroy  continued  to  use  the  Brm  name,  L.  Pomeroy's  Sons,  after  June, 
1886,  and  said  Pomeroy  paid  the  said  Tumbull  $5,000,  by  a  check  dated  Au- 
gust 17,  1886,  signed  by  said  Pomeroy,  in  the  n»me  of  L.  Pomeroy's  Sons. 
The  court  so  found."  Mr.  Tumbull  testiSed  that  he  was  aware  that  the 
three  trustees  purchased  wool  upon  credit.  It  is  quite  evident  from  the  facts 
that  there  was  no  apparent  change  in  the  manner  the  business  was  transacted 
after  the  making  of  the  decree  from  what  it  had  been  previous  thereto;  and 
there  was  nothing  in  that  respect  to  inform  Consalus  that  any  change  had 
occurred  by  the  retirement  of  any  of  the  trustees.  It  therefore  appears  that 
the  question  of  notice  is  reduced  to  an  inference  to  be  drawn  substantially 
from  one  single  fact,  viz.,  the  change  of  the  letter-head;  and,  explained  as  it 
has  been  by  the  evidence,  it  seems  too  indefinite  and  unsatisfactory  to  amount 
to  a  notice  which  should  have  influenced  the  conduct  of  Ck>nsalus,  or  such  as 
the  law  required  to  exempt  the  retiring  trustee  from  personal  liability,  under 
a  trust  like  the  one  in  question,  and  executed  as  this  had  been  by  the  trus- 
tees. The  sufSciency  of  such  notice  must  depend  upon  the  circumstances  of 
the  particular  case,  as  a  notice  which  should  be  deemed  sufi9cient  under  one 
state  of  facts  might  be  regarded  insuflScient  under  another.  In  view  of  all 
the  facte  we  think  that  Consalus  was  justified  in  concluding  that  the  wool 
for  which  the  notes  in  suit  were  executed  was  purchased  at  the  instance  of 
all  of  the  trustees,  and  upon  their  responsibility,  even  though  the  paper  used 
in  the  correspondence  may  have  exhibited  the  letter-head  as  changed.  The  new 
letter-head  contained  the  name  of  the  firm,  L.  Pomeroy's  Sons;  also  the  name, 
"Silas  H.  Pomeroy, Trustee. "  And  according  to  the  testimony  of  Pom- 
eroy, the  dash  preceding  the  word  "Trustee"  was  intended  to  indicate  that  he 
was  not  alone  trustee.  At  folio  152  of  the  case  he  states  as  follows:  "I  had 
the  dash  put  in  because  I  was  not  alone  trustee."  We  think  the  change  in 
such  letter-head  was  not  sufficient  to  constitute  notice  that  two  of  the  trustees 
had  retired,  and  that  the  inference  drawn  therefrom  by  Consalus,  under  the 
circumstances,  was  reasonable  iind  justltiable.  He  knew  that  there  were 
three  trustees  who  had  had  charge  of  the  business  under  the  trust,  and  that 
they  had  purchased  wool  of  him  upon  credit,  which  had  been  used  in  the  busi- 
ness, and  paid  for  by  them;  and,  as  before  stated,  the  court  has  so  found  the 
fact.  Consalus  states  further  that  be  understood  that  the  trust  was  created 
by  a  will,  but  did  not  know  the  precise  terms  of  the  trust.  In  view  of  such 
facts  and  circumstances  we  are  persuaded  that  Consalus,  in  the  exercise  of 
reasonable  prudence,  was  justified  in  assuming  that  the  trust  continued,  and 
was  being  executed  by  the  three  trustees,  who  were  responsible  for  the  wool, 
purchased  of  him,  for  which  the  notes  were  given.  Notwithstanding  the 
changes  which  were  introduced  into  the  form  of  the  correspondence,  and  the 
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paper  upon  which  it  was  condncted,  it  is  fairly  presumable  that  be  made  the 
sales  relying  upon  the  responsibility  of  thu  trustees,  rather  than  the  trost- 
estate,  in  regard  to  which  he  is  not  shown  to  have  had  any  definite  knowledge. 
He  knew  that  one  of  the  trustees,  Mr.  Turnboll,  resided  in  the  city  of  Xew 
York,  and  was  there  engaged  in  business,  and  that  the  trust-estate  was  sit- 
uated in  PittsQeld,  Mass.  It  would  seem  to  be  a  natural  inference  that  Con- 
salus  would  be  likely  to  rely  for  payment  upon  the  trustees  who  could  be  more 
conveniently  and  readily  reached,  and  as  to  whom  the  remedy  would  be  more 
direct  and  less  complicated,  than  against  the  trust-estate.  However  this  may 
have  been,  in  regard  to  the  motive  that  prompted  him  in  making  the  sale  of 
the  wool,  the  fact  is  established  that  when  the  sales  were  made  in  18B2  and 
1833  the  three  trustees  were  conducting  the  business  in  execution  of  such 
trust,  and  purchased  of  Consalus  wool  upon  credit,  which  v/aa  used  in  the 
business;  and  for  aught  that  he  knew,  or  was  bound  to  know  under  the  cir- 
cumstances, they  continued  in  the  execution  of  the  trust,  and  therefore  per- 
sonally liable  to  him  for  the  price  of  the  wool  sold  in  1887,  for  which  the 
notes  were  given;  and  he  was  therefore  at  liberty  to  look  to  the  trustees  for 
payment,  even  tiiough  he  may  have  had  the  impression  that  in  some  form 
the  trust-estate  might  be  reached.  Fowler  v.  Bank,  113  N.  Y.  450,  464,  21 
N.  E.  Rep.  172. 

As  bearing  upon  the  sufficiency  of  the  notice  whieh  sboold  have  been  given 
to  Consalus  of  the  retirement  of  Tumbull  as  trustee,  to  relieve  him  of  liabil- 
ity, reference  is  made  to  Claflin  v.  Lenhetm,  66  If .  Y.  301.  In  that  case  the 
court  say:  "Justice  to  parties  dealing  with  agents  requires  that  the  rule  re- 
quiring notice  in  such  cases  should  not  be  departed  from  on  slight  grounds, 
or  equivocal  circumstances  substituted  in  place  of  notice."  The  rule  in  re- 
gard to  notice  by  a  retiring  partner  to  persons  who  had  trusted  the  firm,  in 
order  to  avoid  liability  to  such  persons,  for  purchases  made  by  the  firm  after 
such  retirement,  we  refer  to  Bank  v.  Mudgett,  44  N.  Y.  514;  Claflin  v.  Len- 
heim,  supra,  305;  Fowler  v.  Bank,  supra.  Regarding  the  nature  of  the  bus- 
iness involved  in  this  trust,  and  the  manner  the  trustees  conducted  the  same, 
we  are  satistied  that  the  rule  requiring  notice  by  a  retiring  partner  to  avoid 
personal  liability  for  debts  created  after  such  retirement  applies  in  this  case. 
This  trust  was  peculiar  in  its  nature,  and  in  its  execution  necessitated  the 
conducting  of  a  business,  the  characteristics  of  which  were  in  some  respects 
similar  to  those  which  appertain  to  a  partnership,  and  also  to  an  agency;  and 
we  therefore  conclude  that  the  reason  for  the  rule  requiring  such  notice  in 
the  case  of  a  retiring  partner,  or  of  a  principal  who  has  discharged  an  agent, 
in  order  to  protect  such  persons  from  liability,  applies  with  equal  force  to  the 
retiring  trustee  in  this  ease.  Such  rule  has  its  foundation  in  equity,  and  is 
salutary  in  its  effect,  and  should  be  enforced  in  favor  of  those  who  deal  witti 
trustees,  who  manipulate  trust-estates,  and  who  alone  have  the  means  of 
knowing  wjiether  they  are  solvent.  The  facts  of  this  case  which  bear  upon 
the  question  of  notice,  and  which  are  relied  upon  to  sustain  it,  are  substan- 
tially undisputed,  and  therefore  the  question  in  regard  to  the  sutliciency 
thereof  to  establish  the  same  becomes  a  question  of  law,  rather  than  of  fact. 
Claflin  V.  Lenhetm,  supra,  305.  In  our  examination  of  the  law  upon  such 
question  we  have  not  overlooked  the  case  of  Holt  v.  Allenbrand,  52  Hun,  217, 
4  N.  Y.  Supp.  922.  Regarding  the  facts  of  that  case,  weconclude  that  it  falls 
far  short  of  affording  substantial  support  to  the  theory  for  which  the  res{H>nd- 
ents'  counsel  contends  in  this  case.  In  the  case  referred  to  the  changes  re- 
lied upon  to  constitute  notice  of  retirement  were  marked,  and  such  as  were 
calculated  to  attract  notice,  and  were  wholly  inconsistent  with  the  idea  that 
the  relation  continued.  Not  so  in  the  case  under  consideration,  in  regard  to 
the  letter-head,  particularly  as  explained  by  Silas  H.  Pomeroy,  the  trustee, 
who  was  a  witness  produced  by  the  defendants.  Mr.  TurnbuU  voluntarily  as- 
sumed the  trust  in  question,  not  gratuitously,  as  the  facts  show  that  b»  •-»- 
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eeivedi6,000  annually  as  his  individual  compensation  for  his  services,  and  in 
addition  thereto  his  share  of  the  commissions  arising  from  the  sale  of  the  man- 
nfactured  goods  which  were  consigned  to  the  commission  house  of  which  he 
was  a  member,  in  New  York,  for  sale.  In  view  of  the  facts  of  tliis  case,  and 
the  law  which  we  deem  applicable  thereto,  we  conclude  that  the  defendant 
Tumbull  became  liable  upon  the  notes  in  suit,  to  the  plaintiff  herein,  and  that 
he  was  required  by  law  to  give  notice  to  Consalua  of  his  retirement  from  such 
trust  previous  to  the  purchase  of  the  wool  for  which  such  notes  were  exe> 
cuted,  and  that  Uie  facts  of  tliis  case  fail  to  establish  such  required  notice. 
The  judgment  should  be  reversed,  and  a  new  trial  bad,  with  costs  to  abide 
the  event  of  the  action.  • 


People  ex  rd.  Stephens  e.  Bardik. 
(9uprem«  Court,  Speelal  Term,  ToTnpklru  County.    June,  1880.) 

OwicB  AWD  Offiobk— Appoistmest — Union  Boij>ieii8. 

Under  Laws  N.  Y.  1887,  o.  464,  providing  that  honorably  discharged  Union  sol- 
diers shall  he  preferred  in  municipal  appointments,  where  it  appears  that  though 
•n  applicant  possessed  all  the  quallficauons  entitling  him  to  preference  required 
Iqr  the  statnte,  and  was  fully  competent  to  discharge  the  duties  of  the  office  ap- 
plied for,  the  mayor  refused  to  appoint  him,  mandamus  for  the  appointment  wiU 
Issue  to  the  mayor,  who  has  no  discretion  in  the  matter. 

Application  by  Henry  W.  Stephens  for  mandamut  to  John  Bardin,  mayor 
of  the  city  of  Ithaca. 
Bradford  Almy,  for  relator.    D.  i^.  Van  Vleet,  for  respondent. 

FOBBES,  J.  The  relator  is  an  honorably  discharged  Union  soldier,  having 
served  in  the  One  Hundred  and  Thirty.Seventh  Regiment,  New  Yorlc  State  Yol- 
nnteers,  in  the  United  States  army,  in  the  war  between  the  states  known  as 
the  "Rebellion."  He  is  also  a  member  of  the  G.  A.  R.  in  good  standing,  re- 
siding in  the  city  of  Ithaca,  N.  T.  The  defendant,  John  Bardin,  is  the  mayor 
of  said  city,  having  been  duly  elected  and  having  quiili fled  as  such  major, 
and  thereafter  having  entered  upon  tlie  discharge  of  the  duties  of  his  office, 
under  a  naunicipal  election  held  in  said  city  March  6, 1889.  The  office  of  col- 
lector of  taxes  was  made  a  city  office  by  the  charter.  Under  the  city  charter, 
the  defendant,  as  such  mayor,  has  the  sole  power  of  appointment  to  the  of- 
fice of  collector  of  taxes  in  and  tor  said  city.  City  Charter,  tit.  2,  §  1,  p.  8. 
"The  compensation  of  the  collector  of  taxes  Is  not  to  be  greater  than  that 
allowed  to  collectors  of  towns  for  similar  services."  Charter,  last  clause, 
§  10,  pp.  8,  9,  tit.  4.  The  relator  made  an  application  to  the  defendant,  as 
mayor,  for  an  appointment  to  the  office  of  collector  of  taxes  in  and  for  said 
eity.  The  mayor  knew  that  the  relator  had  been  a  Union  soldier  in  the  Re- 
bellion, and  defendant  was  also  informed  that  the  relator  was,  at  the  time  the 
application  was  made,  an  honorably  discharged  Union  soldier  of  the  Rebell- 
ion; and  that  he  was  fully  qoaliQed  and  competent  to  perform  the  duties  of 
the  s^id  office,  acceptably  to  said  city.  These  facts  were  fully  known  to  the 
defendant,  at  the  time  of  such  application,  made  to  the  mayor,  for  said  ap- 
pointment. The  relator  was  the  only  honorably  discharged  Union  soldier 
who  applied,  and  his  appointment  was  urged  unanimously,  and  recommended 
by  the  Sydney  post  of  the  0.  A.  R.,  located  in  Ithaca.  There  were  other  ap- 
plicants, none  of  whom  were  discharged  Union  soldiers  or  sailors.  The  mayor 
refused  to  appoint  the  relator,  but  did  appoint  another  applicant.  An  appli- 
cation is  now  made  to  compel  the  mayor  to  appoint  the  relator  to  said  office. 
This  appointment  involves  the  removal  of  the  present  incumbent,  perhaps,  as 
well  as  tbe  appointment  of  the  relator. 

Ail  olBcers  appointed  by  the  mayor  continue  in  office  during  the  mayor's 
term,  unless  sooner  suspended  or  removed  by  the  mayor,  and  until  their  suc- 
cessor shall  have  been  appointed  and  qualifled.    Charter,  tit.  4,  §§  13, 14.    It 
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became  the  daty  of  the  said  mayor,  under  the  provision  of  this  charter,  (title 
4,  §  1,)  "to  take  care  that  the  laws  of  the  state  should  be  faithfully  executed 
within  said  city.  This  duty  devolved  upon  him  as  the  chief  magistrate  of 
said  city."  Has  the  defendant  performed  that  duty  with  respect  to  the  re- 
lator? The  act  of  May  19,  1884,  as  amended  by  chapter  464  of  the  Laws  of 
1887,  made  it  the  duty  of  the  mayor  to  appoint  an  honorably  discharged 
Union  soldier  or  sailor,  if  one  applied,  giving  him  preference  over  other  ap- 
plicants; and  the  defeiklant  is  charged  with  a  faithful  compliance  with  that 
law,  both  in  letter  and  spirit.  The  act  reads  as  follows:  "Section  1.  In  ev- 
ery public  department  and  upon  all  public  works  of  the  state  of  New  York, 
and  of  the  cities,  towns,  and  villages  thereof,  and  also  in  non-competitive  ex- 
aminations under  the  civil  service  laws,  rules,  and  regulations  of  the  same, 
wherever  they  apply,  honorably  discharged  Union  soldiers  and  sailors  shall  be 
preferred  for  appointment  and  employment.  Age,  loss  of  limb,  or  other  phys- 
ical impairment,  which  does  not,  in  fact,  incapacitate,  shall  not  be  deemed  to 
disqualify  them,  provided  they  possess  the  business  capacity  necessary  to  dis- 
,  charge  the  duties  of  the  position  involved.  Sec.  2.  All  officials  or  other  per- 
sons having  power  of  appointment  to,  or  employment  in,  the  public  service, 
as  set  forth  in  the  flrat  section  of  this  act,  are  charged  wi:h  a  faithful  com- 
pliance with  its  terms,  both  in  letter  and  spirit,  and  a  failure  therein  shall  be 
a  misdemeanor.  Sec.  3.  This  act  shall  take  effect  immediately."  The  mayor 
had  no  arbitrary  right  or  power  to  disregard  this  law,  especially  enacted  for 
bis  observance;  in  other  words,  be  had  no  discretion  to  exercise,  conceding 
the  facts  "that  the  relator  was  an  honorably  discharged  Union  soldier,  resid- 
ing in  the  city  of  Ithaca,  and  an  elector  in  said  city;  was  fully  competent, 
and  possessed  the  business  capacity  necessary  to  discharge  the  duties  of  the 
office  involved ;  and  that  the  mayor  knew  these  facts  at  the  time  the  applica- 
tion was  made  by  the  relator."  He  was  then  bound  to  prefer  the  relator  to 
all  others,  and  appoint  him.  The  law  must  be  construed  in  such  a  man- 
ner as  to  uphold  it,  and  give  effect  to  the  intent  and  purpose  of  the  enactment 
of  the  law.  In  re  Breslin,  45  Hun.  210;  Bell  \.  Mayor,  105  N.  Y.  189,  11 
N.  E.  Rep.  495;  WeUer  v.  Newhaeh,  47  Hnn,  166;  People  v.  Commissionert, 
108  N.  Y.  475,  15  N.  E.  Rep.  692.  Invest  the  mayor  with  a  discretionary 
preferment,  and  the  object  of  the  act  is  completely  nullified,  thwarted,  aOd 
stripped  of  its  purpose.  It  is  worse  than  a  dead  letter.  It  is  a  miscarriage 
of  intended  justice,  meant  to  be  enforced  in  letter  and  in  spirit;  not  to  be 
avoided  by  an  arbitrary  exercise  of  discretionary  power  in  making  appoint- 
ments not  within  the  law.  This  view  is  taken  by  the  legislature  in  several 
acts  relating  to  the  same  subject,  subsequently  passed,  which  may  be  read  in 
harmony  with  this  act.  Chapter  410  of  the  Laws  of  1884,  g  2,  charges  the 
mayor  with  the  duty  of  prescribing  rules  and  regalations  for  the  admission 
into  the  service  of  the  city  of  certain  persons;  and  by  section  4  "honorably 
discharged  Union  soldiers  and  sailors  are  to  be  preferred  above  all  other  per* 
sons  of  equal  standing."  Laws  1884,  pp.  488,  489.  The  act  of  1883  was 
again  amended  by  chapter  29,  I^aws  1886,  still  further  extending  the  prefer- 
ence to  soldiers  and  sailors  "over  all  other  persons,  though  graded  lower  than 
others  so  examined  and  reported,"  etc.,  and  these  acts  are  pronounced  as 
"in  grateful  recognition  of  service  rendered  in  the  Rebellion. "  Laws  1886, 
§  1,  p.  37.  The  further  interpretation  of  that  law  is  given  by  chapter  119  of 
the  Laws  of  1888,  "forbidding  the  removal  from  office  (unless  appointed  for 
a  definite  time)  of  any  honorably  discharged  Union  soldier  or  sailor,  except 
for  cause  shown."  Laws  1888,  §  1,  p.  162;  In  re  Dubois,  not  reported,  Bab- 
NABD,  J.  We  think  the  whole  tendency  is  towards  compensation  for  merito- 
rious service  in  the  Rebellion,  and  the  selection  of  this  class  of  men  for  civil 
offices  is  but  a  just  recognition  of  their  courage  and  efficiency  in  that  service 
in  saving  the  general  government  from  dismemberment;  and  they  should  now 
be  preferred  in  sharing  the  emoluments,  if  they  come  within  this  law,  which 
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was  designed  to  recognize  their  services  then  performed.  These  acts  have 
been  prononnced  constitutionid,  and  the  policy  of  preferment  is  upheld  by  the 
courts  in  this  state.  In  Re  Wortman,  2  N.  Y.  Supp.  324,  Daniei^  J.,  says: 
"So  far  as  the  law  extends,  there  seems  to  be  no  constitutional  objection 
against  their  validity;  and  no  otScer  or  appointing  power,  as  these  words 
have  been  employed  in  the  statute  of  1886,  has  autliority  to  deny  this  prefer- 
ence to  the  class  of  persons  who  are  brouglit  within  the  provisions  of  these 
statutes.  And  where  the  proceeding  may  be  such  as  arbitrarily  to  deny  the 
privilege  secured  by  the  statute,  a  mandamus  would  be  the  appropriate  rem- 
edy  to  enforce  the  performance  of  the  duty,  {People  v.  Leonard,  74  N.  Y.  443 ;) 
and  authority  for  its  allowance  has  been  secured  by  sections  2068  and  2070  of 
the  Code  of  Civil  Procedure."  People  v.  Barnard,  110  N.  Y.  648,  18  N.  E. 
Bep.  364;  PeopU  v.  D'Oenah,  111  N.  Y.  359,  18  N.  E.  Eep.  862.  We  think 
the  power  to  grant  the  right  is  folly  sustained  in  People  v.  Board,  107  K.  Y. 
286,  13  N.  E.  Bep.  920;  In  re  BitoTioook,  not  reported,  Barnard,  J.;  People 
T.  French,  4  N.  Y.  Supp.  330;  People  v.  Adams,  Id.  622;  People  v.  Knapp, 
U.  825.  The  motion  for  peremptory  writ  of  mandamus  is  therefore  granted, 
nnder  the  rules  and  practice  of  this  court,  compelling  the  defendant  to  ap- 
point the  relator  to  the  ofBce  of  collector  of  taxes  in  and  for  the  city  of  Ithaca, 
with  costs. 


Teovuc  «0  r»l.  LooKwooD  e.  Tbxtstebs  of  Saratoga  Sfrinqs. 
{Supreme  Court,  General  Term,  Third  Department.    September  81, 1889.) 

1.  0»FICB  AND  OfFIOBB — APPOINTMBNT — UNION  SOLDIBRS. 

Tboaeh  Laws  N.  Y.  1887,  c.  464,  provide  that  "honorably  discharged  Union  sol- 
diers •  •  •  Bhall  be  preferred  lor  appointment  and  employment, "  the  appoint- 
ment of  another  applioant  by  a  municipal  body,  after  a  determination  in  good 
faith  of  his  snperior  fitness  as  uompared  with  a  discharged  soldier,  is  not  reviewable. 

Sl  Bajo — ^Uandajcus. 

AmandtimuK  to  appointa  person  to  an  office  should  not  be  granted  unless  coupled 
with  an  application  to  remove  the  present  incumbent. 

Appeal  from  special  term,  Saratoga  connty. 

Motion  for  peremptory  mandamus  requiring  defendants  to  appoint  relator, 
Oscar  F.  Lockwood,  to  the  office  of  superintendent  of  public  work  of  the  vil- 
lage of  Saratoga  Springs.    Putnam,  J.,  denying  the  motion,  said: 

"Belator  presents  his  affidavits,  in  which  he  testifies  that  he  is  f  nlly  compe- 
tent to  perform  the  duties  of  said  office.  At  the  meeting  of  the  defendants 
on  May  6.  1889,  called  to  elect  a  superintendent,  he  appeared,  and  made  ap- 
plication for  the  appointment  in  writing,  stating  that  he  was  an  honorably 
discharged  Union  soldier,  who  served  in  Company  D,  77th  Begiment,  New 
York  State  Volunteers,  and  entitled  to  a  preference  by  virtue  of  the  provis- 
ions of  chapter  464,  Laws  1887,  to  said  appointment,  and  he  presented  his 
certificate  of  discharge.  He  offered  no  proof  of  his  CHpacity  for  the  position 
before  the  trustees,  but  his  affidavit  states  that  no  question  was  raised  in  tliat 
regard.  He  presents  on  this  application  bis  own  affidavit  and  that  of  nine 
other  citizens  that  be  is  well  qualified  to  perform  the  duties  of  the  office  of 
aoperintendent.  None  of  those  affidavits,  however,  speak  of  the  relator's  fit- 
ness to  perform  the  duties  of  the  office  as  compared  wit;h  Byall,  the  person 
who  was  appointed  by  the  trustees.  The  trustees.  In  their  answering  affida- 
vits, in  substance,  sbite  that  the  office  of  superintendent  of  public  works  of 
the  village  is  of  very  great  importance.  It  requires  very  great  ability  and 
business  capacity  and  experience.  That  officer  has  charge,  under  the  trus- 
tees, of  the  streets,  sewers,  tax-lists,  highways,  public  works,  and  affairs  of 
said  village.  That  they  had  considered  the  application  of  the  relator  and  his 
daim  to  the  office  under  the  law  of  1887,  and  ttie  applicatlona  of  the  other 
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candidates.  That  no  proof  was  offered  as  to  the  fitness  of  either  of  the  can- 
diUates  for  the  office.  The  majority  were  well  acquainted  with  the  relator 
and  his  qualifications  for  the  appointment,  and  the  qualifications  of  the  other 
candidate.  That  they  came  to  the  conclusion  that  the  relator  was  not  compe- 
tent for  the  position  of  superintendent  of  said  village,  and  that  Byali  was;  and 
that  therefore,  in  good  faith,  and  not  intending  to  violate  the  provisions  of 
chapter  ^4  of  the  Laws  of  1887,  they  appointed  Ryall  to  the  olHce,  who  duly 
qualified,  and  at  this  time  is  performing  the  duties  of  the  office.  The  provis- 
ions of  the  law  of  1887  should  be  observed  and  faithfully  carried  out.  It 
voices  the  public  feeling  of  all  citizens  that  the  survivors  of  the  brave  sol- 
diers, to  whom  we  are  indebted  for  the  preservation  of  our  institutions,  should 
be  remembered  and  preferred  in  the  distribution  of  public  office.  My  appre- 
ciation of  this  fact,  however,  as  well  as  my  knowledge  of  the  estimable  char- 
acter and  meritorious  services  of  the  relnlor,  will  not  allow  me  to  interfere 
by  mandamus  with  the  reasonable  discretion  of  the  board  of  trustees  of  the 
village  of  Saratoga  Springs  in  selecting  a  superintendent,  if  it  is  in  fact  a  case 
where  the  law  confers  upon  the  trustees  a  discretion,  and  it  appears  from  the 
papers  that  they  have  exercised  that  discretion  in  good  faith.  The  trustees 
having  acted,  as  they  testifjr,  in  good  faith,  and  decided  that  the  relator  was 
not  qualified  for  the  office,  and  that  Ryall  was,  and  having  appointed  Kyalt, 
the  law  having  imposed  upon  them  the  right  and  duty  to  maliu  the  appoint- 
ment, is  this  court,  under  the  well-settled  doctrine,  as  laid  down  in  many 
cases,  authorized  to  review  the  action  of  the  trustees,  and  direct  them  to  make 
another  appointment? 

"On  carefully  examining  the  affidavits  and  papers  presented  to  me,  and  con- 
sidering the  arguments  and  points  of  counsel,  I  find  great  difficulty  in  over- 
ruling the  action  of  the  trustees  in  this  case.  Ryall,  the  party  appointed  by 
the  trustees,  has  qualified,  and  is  now  acting  as  superintendent.  He  is  not  a 
party  to  this  proceeding,  and  no  application  is  made  Jfor  an  order  compelling  the 
trustees  to  remove  him,  and  it  is  conceded  by  counsel  for  the  relator  that  any 
order  made  here  would  not  affect  his  title  to  the  office.  If  I  grant  the  order 
asked  for,  therefore,  the  effect  would  be  the  appointment  by  the  trustees  of 
two  superintendents.  Any  proceeding  to  remove  Ryall  would  have  to  be  a 
separate  and  subsequent  proceeding.  The  authority  of  the  trustees  to  ap- 
point a  superintendent  is  under  chapter  257,  Laws  1874,  and  the  several 
acts  amending  the  same.  The  law  only  gives  the  trustees  power  to  appoint 
one  superintendent.  It  I  compel  them  to  appoint  two,  I  compel  them  to 
do  an  act  beyond  their  power.  I  think  that  a  mandamus  cannot,  or  at  least 
should  not,  be  granted  to  compel  the  appointment  of  the  relator,  unless 
coupled  with  an  application  to  remove  Ryall;  that  the  order  (if  granted)  to 
appoint  relator  should  also  and  at  the  same  time  command  the  trustees  to  dis- 
place the  present  superintendent.  Before  such  an  order  could  be  granted, 
however,  Ryall  would  have  to  be  made  a  party,  and  would  have  a  right  to 
appear  and  be  heard  in  the  matter.  It  Is  possible  that  the  trustees  have  no 
right  to  remove  Ryall,  he  being  regularly  appointed  by  them,  except  for  some 
cause  occurring  subsequently  to  his  appointment.  See  chapter  257.  Laws 
1874,  §  3.  If  so.  if  Ryall  cannot  be  removed,  this  would,  in  my  judgment,  be 
a  conclusive  objection  to  the  granting  of  this  motion.  See  People  v.  Board, 
27  N.  Y.  381.  382.  . 

"The  act  under  which  the  relator  claims  the  office  in  question  (chapter  464, 
Laws  1887)  provides  that  •  honorably  discharged  Union  soldiers  shall  be  pre- 
ferred for  appointment  and  employment.*  It  means,  as  I  construe  it,  that 
where  two  or  more  apply  for  an  office,  one  of  whom  is  a  discharged  Union 
soldier,  and  all  are  equally  qualified,  the  soldier  shall  be  preferred;  but  not 
where  the  soldier  is  not  equally  qualified  for  the  office  as  one  of  the  others. 
There  are  degrees  of  fitness  for  such  an  office  as  the  one  in  question.    One 
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candidate  might  barelj  be  able  to  perforin  Its  duties  In  a  reasonably  proper 
Hianner,  and  another  might  have  superior  qualiflcHtions,  and  be  able  to  do  the 
work  much  better.  In  such  a  case,  the  appointing  power,  under  the  law, 
would  not  be  bound  to  appoint  the  former,  idthough  a  discharged  Union  sol- 
dier. The  trustees,  when  they  met  on  May  6th,  were  charged  with  the  duty 
of  deciding  the  question  of  fact:  Was  the  relator  qualiA^  to  perform  the 
very  arduous  and  important  duties  of  superintendent  of  the  village?  Was  be 
quidided  equally  with  the  other  candidates?  The  law  cast  upon  them  the 
power  and  the  duty  of  deciding  this  question.  They  had  to  decide  it,  and 
they  should  have  acted,  in  deciding  it,  honestly  and  in  good  faith.  They  each 
in  their  affidavits  testify  that  they  did  decide  the  question  in  good  faith,  and 
with  the  provisions  of  the  law  of  1887  in  view,  and  with  intent  to  obey  the 
law.  I  do  not  think  I  would  be  justifled  in  holding  that  they  did  not  act  in 
good  faith;  that  they  have  not  honestly  and  fairly  intended  to  do  their  duty  as 
they  have  testified.  If  they  have  erred  in  their  conclusion,  it  does  not  at  ail, 
in  my  view,  affect  the  validity  of  their  action.  Judges  and  jurors  often  reach 
erroneous  conclusions,  but  the  error  cannot  be  corrected  by  mandamus;  the 
only  remedy  is  by  appeal,  when  an  appeal  Ilea.  In  my  judgment,  the  trus- 
tees having  decided  the  matter  that  the  law  gives  them  the  right  to  pass  upon, 
their  decision  cannot  be  overruled  by  the  supreme  court.  It  is  a  universal 
rule  in  respect  to  all  subordinate  tribunals  clothed  with  the  exercise  of  judg- 
ment and  discretion  that  they  cannot  be  compelled  by  mandamus  to  decide  in 
any  particular  way.  People  v.  Common  Counetl,  78  N.  Y.  33;  People  v. 
Board.  2  Abb.  Pr.  (N.  8.)  181;  People  v.  Boston,  13  Abb.  Pr.  (N.  8.)  161; 
People  V.  Board,  27  N.  Y.  881;  People  v.  Reardon,  3  N.  Y.  Supp.  560;  Peo- 
ple V.  Chapin,  104  N.  Y.  100, 10  N.  E.  Bep.  141;  People  v.  Brenuan,  39  Barb. 
651;  PeopU  v.  Chapin,  103  N.  Y.  685,  8  N.  E.  Rep.  368;  Howland  v.  Eld- 
redge,  43  N.  Y.  457.  Although  the  trustees  were  bound  to  prefer  a  suldier, 
they  were  not  bound  to  appoint  one  they  deemed  incompetent,  or  one  where 
the  other  candidate  possessed  superior  qualiQcations  for  the  office.  The  law 
conferred  upon  them  the  power  and  duty  of  deciding  as  to  the  qualifications 
of  the  relator,  and  his  fitness,  as  compared  with  liyall.  They  have  passed 
upon  the  question  against  the  relator,  and  I  think  the  decision  is  final,  whether 
right  or  wrong.  In  People  v.  Chapin,  39  Hun,  230,  the  court  held  that  man- 
damus was  '  not  a  remedy  for  erroneous  decisions.  It  cannot  be  addressed  to 
a  judicial  tribunal  to  require  it  to  decide  in  a  particular  manner.'  And  the 
court  referred  to  the  case  of  People  v.  Common  Council,  78  N.  Y.  33,  which 
holds,  among  other  things:  'Where  the  duty  of  selecting  the  persons  to  be 
employed  is  imposed  by  law  upon  the  municipal  body,  and  the  question 
whether  they  possess  the  requisite  qualiQcations  is  one  of  fact  to  be  deter- 
mined by  it,  no  particular  mode  of  determination  being  provided  by  law,  and 
said  body  has  exercised  the  power  and  made  the  selections,  its  action  cannot  be 
reviewed  by  mandamus,  nor  can  it  be  compelled  by  that  proceeding  to  ap- 
point particular  persons,  on  their  allegation  that  they  in  fact,  and  not  the  per- 
sons actually  selected,  possess  the  prescribed  qualifications.  *  *  *  Where 
a  subordinate  body  is  vested  with  power  to  determine  a  question  of  fact,  the 
duty  is  judicial,  and  it  cannot  be  compelled  by  moTidamus  to  decide  in  a  par- 
ticular way,  however  clearly  it  be  made  to  appear  what  the  decision  ouglit  to 
be.'  See,  also.  People  v.  Chapin,  103  N.  Y.  635,  8  N.  E.  Bep.  368;  1U4  N. 
Y.  100,  10  N.  £.  Bep.  141.  The  matter  of  the  application  of  the  relator  for 
the  appointment  was  passed  upon  by  the  trustees  at  the  meeting  of  May  6th. 
They  knew  he  was  a  suldier,  but  had  no  evidence  of  his  fitness  or  unfitness 
for  the  office  he  desired.  But  the  trustees  testify  that  they  knew  him  and  his 
qnaliflcations,  and  also  the  qualifications  of  the  other  candidates.  They  were 
obliged  to  pass  upon  this  matter  then  and  with  tlie  evidence  before  them.  They 
4id  paas  apon  the  question,  and  found  against  the  relator.    I  am  of  the  opin- 
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ion  that  their  finding  upon  the  queation  of  fact  as  to  the  relator's  qualifications 
tor  the  office,  if  wrong,  cannot  be  corrected  in  this  proceeding.  * 

"Other  questions  were  raised  and  discussed  before  me,  bat  in  the  view  I 
have  taken  of  the  case  it  is  not  necessary  for  me  to  consider  or  pass  upon 
them.  I  have  been  referred  to  a  decision  bj  Judge  Forbes  in  the  case  of 
People  V.  Bardin,  ante,  123.  It  is  sufBcient  to  say  that  in  that  case  the  fit- 
ness of  the  relator  for  the  position  he  desired,  as  well  as  the  fact  that  he  was 
an  honorably  discharged  Union  soldier,  was  conceded  and  assumed  by  the 
judge  in  his  opinion.  Ko  question  was  raised,  as  appears  by  the  opinion,  as 
to  the  qualifications  of  Stephens  for  the  office  he  desired;  hence  that  case  is 
entirely  unlike  the  case  before  as.  On  the  whole,  I  am  of  the  opinion  that  I 
have  not  the  power  to  grant  this  application.  The  law  has  conferred  upon 
the  trustees  the  power  of  selecting  their  own  superintendent,  and  of  judging 
of  bis  qualiQcations  for  the  office.  I  am  unable  to  find  from  any  evidence  be- 
fore me  that  they  have  not  acted  in  good  faith  in  selecting  the  present  incum> 
bent.  I  think  that  their  selection  cannot  be  overruled  in  this  proceeding.  I 
therefore  deny  the  motion,  but  without  costs." 

Relator  appeals. 

Edward  J.  Maxioell,  for  appellant.  J,  L.  Henntng  and  £.  B.  Pike,  tor 
respondents. 

No  opinion.    Judgment  affirmed  on  opinion  of  court  bdow. 


Yav  Axbhan,  Bespondent.  0.  Fibhub,  Appellant. 
(Supreme  Cawrt,  0«neral  Term,  Fourth  DepartnunL    Hay,  188B.) 
Jndgment  affirmed,  with  costs.    Opinion  jMrouriOm.    Dissenting  optnlo 
by  MsRwnr,  J. 
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Grant,  Sheriff,  v.  Tefft  et  al. 

{City  Court  of  Sew  ITorh,  General  Term.    October  8, 1889.) 

1.  EviDBKOB — Parol  to  Vaet  Wbitino. 

In  a  suit  on  an  indemnifying  bond  parol  evidence  by  defendants  of  conditions 
that  the  sheriff  would  pay  the  amount  of  their  executions  out  of  the  sale  If  thej 
would  give  him  the  bond  is  inadmissible. 

S.    BOSDS — ISDEMlflTT  TO  SHERIFF — NOTIOE. 

The  obligors  in  the  bond  are  chargeable  with  notice  of  a  prior  levy  made  under  a 
writ  which  inures  to  the  l>eneflt  of  their  judgment,  and  the  bond  protects  the  sher- 
iff in  making  such  levy. 
S.  Same — CJonstbuotiok — Gvidencb. 

Defendants,  with  other  judgment  creditors,  gave  the  sberiS  indemnifying  bonds 
to  protect  him  against  any  damages,  attorney's  fees,  etc.,  by  reason  of  sales  of  per- 
gonal property  under  their  executions.  The  sheriff  sold  the  property,  and  was 
sued  by  toe  assignee  of  the  judgment  creditor,  who  alleged  title  to  the  property. 
After  two  trials  the  suit  was  discontinued.  Held,  in  a  suit  on  the  bond  for  at- 
tomb's  fees  expended,  that  defendants  could  not  show  that  they  had  notified  the 
sberin  not  to  defend  the  suit,  as  the  other  creditors  were  interested  in  the  defense, 
and  did  not  consent  to  its  discontinuance. 
4.  Same. 

The  obligors  had  agreed  to  pay  counsel  fees  Incurred  by  the  sheriff.  The  sher- 
ift,  on  the  trial,  showed  payment  of  91,000  counsel  fee,  but  did  not  prove  that  it  was 
reasonable.  Held,  that  the  payment  was  presumptive  evidence  of  its  reasonable- 
ness, when  it  was  neither  attacked  by  the  answer  of  defendants  nor  by  evidence  at 
the  trial,  and  was  sulflcient  to  sustain  a  verdict  for  plaintiff. 

Appeal  from  special  term. 

Action  on  a  bond  of  indemnity,  executed  by  Tefft,  Weller  &  Co.,  as  princi- 
pals, and  by  Andrew  J.  Shively,  Tliomas  B.  Armstrong,  and  Edwiird  H. 
Branch,  as  sareties,  to  the  plaintiff,  as  sheriff  of  the  coimty.  The  bond  re.. 
cites  the  recovery  of  a  jndgment  by  Tefft,  Weller  &  Co.  against  Adolph  Von 
Der  Linden  for  92,174.78,  the  issuing  uf  an  execution  thereon  to  the  sheriff,' 
and  that  certain  personal  property,  apparently  the  property  of  the  judgment) 
delttor,  was  claimed  by  otliers.  The  condition  of  tlie  obligation  was  that  the 
indemnitors  were  to  save,  lieep,  and  bear  harmless  the  plaintiff  against  any: 
damage,  liability,  costs,  counsel  fees,  expenses,  suits,  actions,  and  the  like^ 
that  might  at  any  time  arise,  come,  accrue,  or  happen  by  reason  of  the  ievy-^ 
ing,  taking,  or  making  sale  under  such  execution,  of  all  or  any  pei-sonal  prop< 
erty  which  he  might  judge  to  belong  to  the  judgment  debtor,  or  for  or  by  rea- 
son of  any  action  that  might  be  brought  against  him  on  account  thereof. 
Tltere  was  also  in  the  liands  of  the  sheriff  an  execution  against  Yon  Der 
Linden,  in  favor  of  Abraham  Weinberg,  for  1^469.74,  and  another  in  favor 
of  John  Cladin  and  others,  for  S3, 988.39.  In  each  of  ttiese  actions  a  bond  of 
Indemnity,  similar  in  form,  executed  by  the  plaintiffs  in  said  actions  as  prin- 
cipals and  by  others  as  sureties,  was  given  to  the  plaintiff  as  sheriff.  A  sale 
of  cert.'iin  property  levied  on  was  had,  and  the  various  executions  were  paid 
in  full.  James  J.  Byrne,  as  general  assignee  of  the  judgment  debtor,  claimed 
title  to  the  property,  and  brought  action  against  the  plaintiff  to  recover  dam- 
ages by  reason  of  the  levy  thereon  and  sale  thereof.  The  action  was  defended, 
trieil  twice,  the  jury  on  each  trial  disagreed,  and  the  action  was  thereafter 
discontinued.  The  plaintiff  paid  his  counsel,  for  defending  that  action, 
•1,000,  and  claimed  that  Tefft,  Weller  &  Co.  were  liable  to  him  for  $325,  their 
proportion  of  the  fee.  The  defendants  offered  evidence  tending  to  show  that 
inducements  were  offered  to  give  the  bond,  that  conditions  accompanied  it, 
and  that  certain  instructions  were  thereafter  given  concerning  the  defense  of 
the  action  brought  by  Mr.  Byrne.  The  evidence  offered  was  excluded  under 
exception.  The  defendants  then  moved  to  dismiss  the  complaint  on  the 
ground  tliat  there  was  no  evidence  of  any  levy  on  behalf  of  Tefft,  Weller  & 
Co..  and  no  proof  that  the  sum  paid  by  the  plaintiff  as  counsel  fee  was  a  rea- 
sooHbleund  fair  charge.  The  motion  was  denied  under  exception.  The  jury, 
v.7K.Y.8.no.6 — 9 
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bj  direction  of  the  court,  found  a  verdict  in  favor  of  the  plaintiff  for  8325, 
and  upon  the  judgment  entered  thereon  the  defendants  appeal. 

Argued  before  MoAdam,  C.  J.,  and  Nehrbas  and  McGown,  JJ. 

Rosooe  H.  Cfianning,  for  appellants.     David  Leventritt,  for  respondent. 

McAdah.  C.  J.  The  relevancy  of  the  testimony  ruled  out  must  be  deter- 
mined by  reference  to  the  answer  of  the  defendants,  for,  if  relevant,  it  must 
have  been  offered  to  sustain  its  alle^rations.  Tliey  allege  that  a  levy  >iad  been 
made  ou  the  property  of  Yon  Der  Linden  under  attachments  Issued  in  the 
two  suits  brought  by  Weinberg  and  Clatlin;  that  they  (the  attaching  credit- 
ors) had  indemnifled  the  sheriff  in  those  actions  immediately  upon  the  mak- 
ing of  the  levy;  and  that  the  sheriff's  attorneys  had  represented  to  Mr.  Schell, 
the  attorney  for  Teflt,  Weller  &  Co.,  that  tlie  slieriff  was  about  to  sell  the 
property  levied  on,  and  that,  if  tliey  (the  defendants)  would  give  the  sheriff 
a  bond  of  indemnity,  he  would  pay  tlie  amount  of  their  execution  out  of  the 
proceeds  of  the  sale  about  to  be  made;  whereupon  they  executed  and  delivered 
the  bond  sued  upon.  The  matter  pleaded  constitutes  no  defense.  The  bond 
was  delivered  to  the  obligee,  and  parol  evidence  of  conditions  qualifying  the 
delivery  was  inadmissible.  Cocks  v.  Barker,  49  K.  Y.  110.  A  liond  of  in- 
demnity given  to  the  sheriff  applies  as  well  to  a  levy  made  before  the  bond 
was  given  as  to  one  made  afterwards,  and  the  obligors  in  a  suit  upon  the 
bond  are  chargeable  with  knowledge  of  the  prior  levy.  Reilly  v.  Coleman, 
1  City  Ct.  R.  476.  The  levy  made  by  the  sheriff  under  the  prior  writs  inured 
to  the  benefit  of  the  Tefft,  Weller  &  Co.  judgment,  (Crock.  8her.  §§  413,  442;) 
so  that  the  admission  in  ttie  answer  that  a  levy  had  been  made  under  the 
writs  in  the  cases  of  Weinberg  and  Claflin  sufficiently  proves  a  levy  under  the 
execution  issued  on  the  Tefft,  Weller  &  Co.  judgment. 

The  next  defense  is  that  immediately  after  the  commencement  of  the  action 
by  Byrne  against  the  sheriff  the  defendants  notified  the  sheriff's  attorneys  that 
tliey  did  not  wish  that  action  defended.  A8suming,as  wedo,  that  ordinarily  an 
indemnifying  creditor  may  givesuch  adirection  in  order  to  save  the  expense  of 
a  useless  litigation,  the  rule  cannot  be  extended  to  a  case  like  the  present,  where 
other  creditors  have  an  Interest  in  the  defense  of  such  action,  and  do  not  con- 
sent to  its  discontinuance.  The  sheriff  was  sued  for  the  consequences  of  his 
levy  and  sale  under  all  process  in  his  hands,  and  was  obliged  to  justify  under  all 
such  writs  for  the  joint  protection  of  all  the  judgment  creditors  interested. 
True,  if  the  sheriff  had  become  satisfied  that  the  action  against  him  was  well 
founded,  and  that  he  had  no  legal  defense  to  it,  he  might  have  allowed  judg- 
ment to  go  against  him  by  default,  or  even  by  consent.  But  such  a  judg- 
ment would  not  have  concluded  the  judgment  creditors,  who  did  not  consent 
to  that  course,  from  proving  that  the  alleged  cause  of  action  on  which  tho 
judgment  was  permitted  to  go  pro  cot^fegso  was  without  foundation;  and  in 
that  case  the  sheriff  would  have  been  obliged  to  pay  the  judgment  himself, 
and  have  no  remedy  over  on  the  indemnity  bonds  given  by  the  objecting  cred- 
itors. That  the  defense  interposed  by  the  sheriff  to  that  action  was  meritori- 
ous is  proven  by  the  result.  Two  trials  were  had,  at  both  of  which  the  jury 
disagreed,  and  the  plaintiff  therein  as  a  consequence  finally  abandoned  and 
discontinued  the  prosecution.  If  the  action  had  been  allowed  to  go  unde- 
fended, as  the  defendants  seem  to  have  desired  it  to  have  gone,  the  recovery 
against  the  sheriff  could  not  have  been  less  than  the  sums  collected  and  paid 
over,  which  aggregate  06,232.86,  and  this  without  considering  the  expense 
connected  with  the  levy  and  sale.  In  consequence  of  the  defense  by  the  sher- 
iff, the  indemnitors,  instead  of  being  called  upon  to  pay  their  proportionate 
amount  of  the  damages  and  costs  that  might  have  been  recovered  in  the  Byrne 
action,  are  now  called  upon  to  pay  only  their  proportionate  share  of  the  91,000 
fee  paid  for  conducting  such  defense.  When  the  defendants  executed  the 
bond  of  indemnity  they  knew  that  other  creditors  had  issued  process  against 
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the  same  debtor;  they  knew  that  a  levy  had  been  made  under  these  prior 
writs,  »ifi  thali  the  creditors  issuing  them  had  indemniQed  the  sheriff;  and 
vith  this  knuwiedR«Utef  executed  the  bond  in  suit,  and  became  a  party  to  the 
act  of  levy  and  sale,  jointly  with  the  other  obligors,  to  such  an  extent  that 
Byrne  could  have  prosecuted  the  indemnitors  jointly,  either  with  or  without 
the  presence  of  the  sheriff  as  a  party  defendant.  Barb.  Parties,  203,  204; 
1  Cow.  Treat.  §  765;  Herring  v.  Hoppock,  15  2f.  Y.  409.  If  such  an  action 
had  bpen  brought,  Tefft,  Weller  &  Co.  could  have  allowed  it  to  have  gone  by 
default,  80  far  as  they  were  concerned ;  but  they  could  not  have  prevented 
Weinberg  and  Clatlin  from  defending  the  action,  nor  could  they  hare  escaped 
the  entry  of  a  joint  judgment  against  all  for  damages  and  coste  if  Byrne  bad 
iiltimatciv  succeeded.  DelaUntr  v.' Bricker,  2  City  Ct.  B.  22.  On  principle. 
Tefft,  Weller  &  Co.  stand  in  no  better  position  now.  They  must,  so  far  as 
that  suit  is  concerned,  be  considered  joint  tort-feasors  with  Weinberg  anil  Claf- 
lin.  They  were,  in  effect,  sued  as  such,  and  their  liabilities  must  be  deter- 
mined with  reference  to  the  nature  of  that  action  and  its  legal  consequences. 
The  defendants  assumed  this  position  by  their  bond  of  indemnity,  and  could 
not  change  the  nature  of  their  liability  by  the  giving  of  a  notice  in  which  the 
other  creditors  and  indemnitors  jointly  liable  with  them  neither  joined  nor 
approved.  The  evidence  as  to  such  notice  was  therefore  properly  excluded. 
The  only  other  question  to  be  considered  is  the  exception  to  the  refusal  to 
dismiss  the  complaint  on  the  ground  that  there  was  no  evidence  that  the  fee 
paid  by  the  plaintiff  to  his  counsel,  $1,0U0,  was  a  fair  and  reasonable  charge. 
In  an  action  against  indemnitors  the  practical  question  will  always  be  what 
the  plaintiff  was  obliged  or  authorized  to  pay,  both  in  respect  to  the  principal 
;4nd  incidental  costs  or  expenses.  1  Suth.  Dam.  185.  The  plaintiff  was  au- 
thorized, for  he  was  under  legal  obligation  to  pay  his  counsel  a  reasonable 
fee.  and  this  they  agreed  upon  and  fixed  at  81,000,  and  the  payment  of  this 
sum  crented  a  legal  presumption  that  it  was  a  fair  and  reasonable  charge. 
If  the  plaintiff's  coimsel  had  sued  him  to  recover  91,000,  and  he  had  suffered 
A  recovery  by  default,  or  even  consented  to  judgment  therefor,  such  a  pre- 
sumption would  certainly  have  attached.  The  court  of  appeals,  in  Conner  v. 
lieeoes,  103  N.  Y.  527.  9  N.  E.  liep.  439,  committed  itself  to  this  principle, 
which  in  the  opinion  of  the  court,  Jud^e  Andukws  says,  "presents  a  feature 
not  found  in  any  of  our  Keports."  In  the  case  cited  the  court  says:  "The 
bond  was  given  to  indemnify  the  sheriff  against  suits  and  jud,<;ments  to  which 
be  should  be  a  party,  growing  out  of  that  proceeding.  The  appellants  did  not 
m:ike  it  a  condition  of  their  liability  (hat  tliey  should  have  notice.  They  were 
eatislied  that  the  sheriff  should  conduct  litigations  founded  upon  his  seizure 
of  the  property,  without  reserving  any  right  of  intervention.  They  commit- 
ted the  matter  to  his  discretion,  not,  indeed,  by  express  words,  but  by  neces- 
sary implication.  It  is  true  tliat  the  sheriff  was  nut  in  a  legal  sense  the  a;;ent 
of  the  sureties  to  manage  suits  brought  against  him,  but  the  sureties  agreed 
that  no  judgments  should  be  recovered  against  him  therein.  They  did  not 
Uniit  the  indemnity  to  judgments  obtiuned  upon  an  actual  trial,  or  after  a 
contest  in  court,  and  they  did  not  undertake  to  divest  the'sheriff  of  the  power 
incident  to  his  position  as  a  party  to  settle  and  adjust  litigations  instituted 
against  him  in  view  of  the  exigencies  of  the  situation.  It  might  very  well 
happen  that  a  judgment  founded  upon  a  compromise  or  agreement  without 
actual  trial  would  best  promote  the  interest  of  all  concerned."  The  rule  is 
that  a  judgment  recovered  after  actual  trial  is  conclusive  on  the  indemnitors, 
while  a  judgment  conferred  is  presumptive  evidence  only  against  the  sureties, 
who  are  at  liberty  to  show  that  it  was  not  founded  on  any  liability  to  the 
plaintiff  in  the  action,  or  exceeds  such  liability.  Id.  It  follows  as  a  legal 
sequence  that,  if  the  sheriff  may  fix  a  presumptive  liability  by  sulTering  a  re- 
covery by  default  or  confessing  a  jiulgraent,  he  may,  without  incurring  the 
expense  of  a  judgment,  confess  the  liability  by  payment  without  a  suit,  leav- 
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ing  the  Indemnitors  to  attack  it  by  proof  that  it  was  not  founded  on  any  lia- 
bility, or  tliat  the  bill  paid  was  excessive  in  amount,  and  tiierefoie  exceeded 
the  legal  liability;  or,  as  was  said  in  U.  8.  v.  Behan,  110  U.  S.  845,  346.  4 
Sup.  Ct.  Rep.  81,  it  will  not  do  to  say  that  the  injured  party  has  not  been  dam- 
aged at  least  to  the  amount  which  he  has  been  induced  fairly  and  in  good 
faith  to  lay  out  and  expend,  unless  the  party  objecting  "can  show  that  the 
expenses  of  the  party  injured  have  been  extravagant  and  unnecessary  for  the 
purpose  of  carrying  out  the  contract."  If  the  sherifF  believed  the  charge  to 
be  reasonable  he  was  bound  to  pay  it.  He  had  no  riglit,  because  be  bad  an 
indemnity,  to  defend  a  hopeless  action,  and  put  the  indemnitors  to  a  useless 
expense  attempting  to  defend  himself  against  it.  See  cases  cited  in  Wood's 
Mayne,  Dam.  134.  The  condition  of  the  bond  was  to  protect  the  sheriff,  not 
only  against  actions  and  judgment,  but  "counsel  fees"  incurred  in  defense  of 
actions  as  well.  The  plaintiff  relied  upon  the  payment  as  evidence,  and  did 
not,  therefore,  plead  the  reasonableness  of  the  fee  paid.  The  defendants 
should  have  attacked  the  reasonitbleness  of  the  charge  in  their  answer,  if 
they  thought  the  sum  paid  exorbitant,  and  should  have  followed  it  up  by 
proof  of  its  excesslveness  at  the  trial,  because  the  payment  was  only  pr<-- 
sumptiye,  not  exclusive,  evidence  of  its  propriety.  If  the  charge  bad  been 
attacked  by  evidence  that  it  was  excessive,  the  plaintiff  could  only  have  re- 
covered what  was  found  to  be  fair  and  reasonable.  1  Suth.  Dam.  799.  The 
rendition  of  an  attorney's  bill,  not  paid,  is  not  conclusive  evidence  of  value, 
even  as  between  attorney  and  client.  Williams  v.  Glenny,  16  N.  Y.  389.  If 
paid,  it  constitutes  a  good  accord  and  satisfaction.  Id.  If  the  sheriff  had 
not  paid  the  bill,  the  question  of  value  would  have  been  an  open  one.  Hav- 
ing paid  it,  he  presumptively  did  so  because  be  was  obliged  to  pay  it;  and  he 
simply  ran  the  chance  of  being  compelled  to  prove  its  reasonableness,  if  first 
attacked  by  evidence  that  it  was  excessive.  It  was  not  so  attackei.1,  and  the 
presumption  of  its  accuracy  properly  prevailed.  It  will  not  do  to  imply  that 
what  a  person  pays  in  the  market  for  a  marketable  commodity  furnishes  some 
evidence  of  its  value,  and  to  assume  that  what  a  client  pays  his  lawyer  is  of 
such  doubtful  character  as  to  require  proof  in  the  first  instance  that  the 
latter  did  not  cheat  the  former  by  extravagant  charges.  If  a  merchant  sues 
for  the  value  of  an  article,  or  an  artisan  or  a  professional  man  for  his  fees,  he 
must,  if  it  t)e  disputed,  prove  their  reasonable  value,  because  the  price  named 
by  the  one  is  disputed  by  the  other;  but  where  the  bill  is  paid  by  a  person 
acting  under  a  bond  of  indemnity  it  is  not  going  too  far  to  presume  in  the  Arst 
instance  that  the  charge  made  by  the  one  and  acquiesced  in  by  the  other,  fol- 
lowed by  payment,  carries  with  it  at  least  the  pr>.-sumption  that  it  was  fair, 
leaving  those  who  desire  to  question  its  propriety  to  attack  it  by  proof  to  the 
contrary.  Upon  the  entire  record  we  are  of  opinion  that  no  legal  error  was 
committed  at  the  trial,  and  that  the  direction  to  find  a  verdict  for  $325,  the 
defendants' proportionate  share  of  the  expense  incurred  and  paid  in  defend- 
ing the  Byrne  suit,  was  proper,  and  that  the  judgment  eiitered  on  such  direc- 
tion must  be  affirmed,  with  costs.     All  concur. 


Delany  e.  Van  Dertbsb. 
(OttV  Court  of  New  York,  Oeneral  Term.    October  8, 18S9.) 
Plbisino  and  Proof— Variance. 

In  an  action  for  (400,  paid  defendant  for  certain  stock,  the  complaint  alleged 
that  defendant  bad  agreed  to  deliver  10  shares  of  stock  In  consideration  thereof, 
which  he  refused  to  do ;  but  plaintiff  testified  that  he  had  agreed  to  pay  CoO  a  share 
for  the  stock,  and  that  defendant  bad  asked  him  when  he  would  pay  the  balance. 
There  was  no  evidence  of  a  tender  of  the  balance  of  the  price,  or  of  a  new  agree- 
ment to  reduce  the  price,  and  there  were  no  ciroumatanoee  excusing  tender.  JueUt, 
that  the  variance  was  fatal. 

Appeal  from  trial  term. 
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Action  by  William  II.  Delany  against  John  R.  Van  Derveer.  The  com- 
plaint alleged  that  defendant  agreed  to  deliver  to  plain  lift  10  shares  of  stock 
in  the  American  Biiking  Powder  Company  for  $400;  that  pursuant  to  this 
agreement  plaintiff  paid  the  purchase  pricf,  $400,  and  thereafter  demanded 
his  stock,  which  defendant  refused  to  deliver.  Defendant  pleaded  that  the 
purchase  price  was  $600;  that  the  $400  referred  to  by  plaintiff  was  a  pay- 
ment on  account;  and  that  defendant  was  at  all  times  willing  to  deliver  the 
stock  on  receiving  $100, — the  balance  of  the  purchase  money.  Plaintiff,  upon 
cross-examination,  testified  that  he  had  iigreed  to  pay  $50  a  share,  and  that  de- 
fendant had  sent  for  him,  and  asked  wlien  he  would  pay  the  balance.  Upon 
the  conclusion  of  plaintiff's  evidence,  defendant  moved  to  dismiss  the  com- 
plaint on  the  ground  that  by  plaintiff's  testimony  the  contract  for  the  pur- 
chase of  the  stock  was  $500;  and  that  plaintiff  not  having  paid  that  amount, 
but  only  $400,  could  not  recover.  The  motion  was  denied,  and  defendant 
excepted.  The  court  submitted  to  the  jury,  as  a  disputed  question  of  fact, 
whether  the  stock  was  sold  for  $400  or  for  $500,  and  told  them  that  if  the 
sale  was  at  $400  the  stock  had  been  paid  for.  Verdict  for  plaintiff  for  $400, 
and  interest,  and  from  judgment  thereon  defendant  appeals. 

Argued  before  McAdam,  C.  J.,  and  Nebrbas,  J. 

CJuirlea  BeHart  Brower,  for  appellant.     George  W.&ibbons,  for  respondent. 

I^ER  Curiam.    The  plaintiff's  own  evidence  showed  that  the  contract  to 
purchase  was  for  10  shares  at  $50  a  share,  aggregating  $500,  and  that  the 
$400  paid  was  not  in  full,  but  on  account.    The  plaintiff's  evidence  fails  to 
show  that  any  specific  time  for  the  delivery  of  the  stock  was  fixed,  or  that 
there  was  any  unconditional  refusal  to  deliver  it    No  new  agreement  was 
made  by  which  the  price  was  reduced  to  $400.    No  tender  of  the  $100  was 
made,  and  nothing  was  proved  which  put  the  defendant  in  default.    There 
was  nothing  on  which  the  trial  judge  was  authorized  to  submit  to  the  jury 
the  question  whether  $400  was  not  the  contract  price,  because  the  plaintiff, 
aside  from  his  complaint,  admitted  it  was  $500.    No  rescission  of  the  con- 
tract WHS  proved,  and  none  declared  upon;  nor  was  fraud  or  deceit  alleged  or 
proved.     The  action  was  brought  on  the  improper  theory  that  $400  was  the 
'Contract  price,  when  it  was  in  fact  $500.     The  proofs  entirely  failed  to  prove 
the  cause  of  action  as  alleged,  and  there  was  a  fatal  viiriance  with  the  case  al- 
leged and  the  facts  proved.     It  won't  do  to  allege  one  thing  and  prove  an- 
other.    The  allegata  and  probata  must  agree.    Bouv.  Diet.    If  the  contract 
bad  been  for  $400,  tlie  plaintiff,  having  paid  this  sum,  would  have  been  en- 
titled to  bis  stock  as  of  course,  and  it  would  have  devolved  upon  the  defend- 
ant to  show  some  good  excuse  for  not  delivering  it.    But  the  purchase  price 
was  $500,  and  no  active  duty  devolved  upon  the  defendant  in  respect  to  the 
delivery  of  the  stock  until  the  balance  of  $100  was  paid  or  tendered,  in  which 
case  it  would  have  been  his  duty  to  have  delivered  tlie  stock,  or  been  liable  to 
an  action  for  the  return  of  the  consideration,  or  for  damages  for  breach  of 
contract.     If  the  defendant  had  declared  his  inability  to  deliver  the  stock,  no 
tender  of  the  $100  would  in  that  case  have  been  necessary,  for  it  would  then 
have  become  an  idle  ceremony.    But  the  defendant  did  not  declare  his  inabil- 
ity to  deliver.    Excuses  were  given,  according  to  the  plaintiff's  evidence,  for 
the  delay  in  non-delivery,  but  the  plaintiff  apparently  acquiesced  in  these,  for 
be  could  have  terminated  them  by  a  tender  of  the  $100,  if  he  had  made  it,  ac- 
companied by  a  demand  for  the  stock.     Upon  the  pleadings  and  proofs,  the 
complaint  ought  to  have  been  dismissed;  and  for  the  error  of  the  court  in  re- 
fusing to  dismiss  the  same  the  judgment  must  be  reversed,  and  a  new  trial 
ordered,  witb  costs  to  abide  the  event. 
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Tassbendkb  v.  Western  Transit  Co. 
(OUy  Court  of  New  York,  &enernl  Term.    October  3, 1889.) 
Appbal — Review — Objections  sot  Kubbd  below. 

A  charge  that  the  burden  of  proof  is  on  the  one  alleginK  negligence  will  not  be 
reviewed  on  appeal,  where  no  exception  was  taken  at  the  time,  and  the  attention 
of  the  court  was  not  called  to  any  peculiar  features  of  the  case  which  brought  it 
within  any  exception  to  the  general  rule. 

Appeal  from  trial  term. 

Action  by  Jacob  Fassbender  against  the  "Western  Transit  Company  to  re- 
cover a  balance  dae  on  freight  transported  by  plaintiff  from  place  of  shipment 
to  Buffalo.  Defendant  pl^ed  recoupment  for  damage  to  freight,  and  for 
shorage.  Trial  by  jury,  and  verdict  for  plaintiff.  From  the  judgment  en- 
tered on  the  verdict  defendant  appeals. 

Argued  before  McAdam,  C.  J.,  and  Nehrbas  and  McGown,  JJ. 

Potter  c6  Potter,  for  appellant.    Hyland  &  Zabrtskie,  for  respondent. 

Per  Curiam.  We  have  examined  the  elaborate  appeal-book  and  briefs 
submitted,  and  are  satisfied  that  the  evidence  sufficiently  supports  the  ver- 
dict rendered  by  the  jury.  In  the  exercise  of  our  discretion  we  decline  to  re- 
view tliHt  portion  of  the  charge  of  the  trial  judge  (that  was  not  excepted  to) 
wherein  he  said  that  the  burden  of  proof  was  upon  the  defendant  to  show 
that  the  plaintiff,  as  carrier,  was  negligent.  Oil  Co.  v.  Insurance  Co.,  79  N. 
Y.  506.  As  a  rule,  a  party  charging  negligence  must  prove  it,  and.  if  the 
peculiar  features  of  the  case  brought  it  within  one  of  the  exceptions  to  the  rule 
changing  the  burden  of  proof,  tlie  defendant  might,  by  calling  the  trial  judge's 
attention  to  it,  have  elicited  a  further  charge  satisfactorily  covering  the  ex- 
ception applicable.  No  such  request  was  made,  nor  was  any  exception  taken 
to  what  the  judge  did  say,  and  be  probably  assumed  that  l)oth  parties  acqui- 
esced in  his  view  that  the  general  rule  controlled.  There  was  evidence  that 
the  injury  about  which  the  dispute  arose  was  discovered  in  Chicago,  and  the 
plaintiff's  duty  terminated  at  Buffalo,  so  that  proving  the  bad  condition  of 
the  goods  at  Chicago  did  not  necessarily  imply  that  the  plaintiff  was  the  cause 
of  the  injury,  so  as  to  throw  upon  him  the  burden  of  proving  the  contrary. 
Upon  the  entire  case  we  are  of  opinion  that  substantial  justice  has  been  done, 
and  that  the  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


Freesb  ».  Veith. 
{City  Cowrt  of  New  York,  General  Term.    October  3,  1889.) 

EVIDBNCE— ReLEVANCT  AND  HaTBRIALITT. 

In  an  action  on  a  promissory  note  defendant  claimed  credits  for  commissions  od 
beer  sold  him,  of  15  per  cent.,  under  contract  with  plaintiff's  ageau  Plaintiff  al- 
leged that  the  commissioDS  had  been  paid.  When  testifying,  the  agent  was  asked 
wEether  at  the  time  he  ceased  collecting  from  defendant  there  were  any  claims  by 
the  latter  against  plaintiff  for  commissions.  It  appeared  that  the  agent  ceased  col- 
lecting April  1st ;  that  the  transaction  continued  till  July  10th ;  and  that  the  pay- 
ments for  beer  during  that  time  were  tS41.iiO,  the  commissions  on  which,  under 
the  contract,  would  have  amounted  to  only  951.80.  Defendant  was  allowed  $244.50. 
BeUL,  that  the  question  was  not  immaterial,  as  the  answer  might  have  shown  that 
the  commissions  bad  been  paid. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Charles  Freese  against  John  Veith,  on  a  promissory  note.  De- 
fendant pleaded  counter-claim  and  set-off.  Testimony  was  taken  before  a 
referee,  on  whose  Bntlings  judgment  was  entered  for  defendant,  from  whicU 
judgment  plaintiff  appeals. 

Argued  before  McAdam,  C.  J.,  and  Nehrbas  and  MoGown,  JJ. 
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David  Bilan,  for  appellant.    Berger  Hoffman,  for  respondent. 

Per  Cubiam.  The  plaintiff  admits  that  he  gave  his  collector  authority  to 
make  any  arrangements  he  deemed  best  to  induce  the  defendant  to  take  his 
beer.  The  defendant  and  his  witness  swear  that  the  collector  agreed  to  al- 
low the  defendant  15  per  cent,  and  a  keg  of  beer  as  commission  on  all  goods 
purchased.  It  was  conceded  that  the  amount  of  beer  purchased  by  the  de- 
fendant from  the  plaintiil  aggregated  $1,630.  Fifteen  per  cent,  on  this  amounts 
to  8244.50,  and  this  is  the  sum  the  referee  allowed  to  the  defendant.  From 
this  lie  deducted  $88.70,  received  on  account  for  commissions,  and  $175.95, 
the  note  sued  upon,  with  interest,  and  gave  judgment  in  favor  of  the  defend- 
ant for  the  balance,  $22.07.  The  plaintiff  claims  that  he  settled  the  commis- 
sion from  time  to  time,  as  bills  were  paid ;  but  this  is  denied  by  the  defendant, 
except  as  to  the  $88.70  credited  and  allowed  by  the  referee. 

It  seems  to  us  that  the  question  tried  was  one  of  fact,  and  that  the  finding 
of  the  referee,  being  supported  by  evidence,  should  not  be  disturbed.  The 
difficulty  in  the  case  is  presented  by  the  exception  at  folio  74  of  the  appeal- 
book,  wherein  it  appears  that  the  plaintiff  asked  his  col'ector,  while  on  the 
stand  as  a  witness,  whether  at  the  time  he  ceased  to  collect  from  the  defend- 
ant there  were  any  claims  on  the  part  of  the  latter  against  the  plaintiff  for 
commissions.  This  was  the  point  directly  in  issue.  The  question,  in  the 
form  in  which  it  was  put,  was  n<it  objected  to,  and  was  excluded  solely  as 
"immaterial."  This  whs  error.  The  witness  was  collector  until  April,  1886. 
The  transactions  continued  until  .July  10,  1886.  The  payments  made  after 
Uarch,  1886,  aggregated  $341.20.  If  this  approximately  represents  the  beer 
sold  after  March,  1886,  the  commission  thereon,  at  15  per  cent.,  would  aggre- 
gate only  $51.80.  The  referee  allowed  the  defendant  for  commissions  $244.50, 
from  which  he  deducted  $88.70  paid,  and  in  effect  gave  the  defendant  a  judg- 
ment for  the  difference,  $156.80.  If  the  account  for  commission  had  been 
settled  to  April,  1886, — and  the  collector  might  have  so  testified, — ^this  amount 
would  not  have  been  due  to  the  defendant.  At  all  events,  the  evidence 
offered  was  not  "immaterial."  It  was  relevant  to  the  issue;  and,  the  form  of 
the  question  not  having  been  objected  to,  the  testimony  ought  to  have  been 
received.  While  we  have  sustained  the  referee  in  his  findings  on  the  facts, 
we  would  have  decided  the  case  differently  upon  the  evidence,  particularly  in 
view  of  the  fact  that  the  note  sued  upon  was  given  after  all  the  transsctions  had 
been  closed,  and,  presumptively,  all  prior  obligations  had  been  paid.  Lake 
v.  Tpsen,  6  N.  Y.  461.  We  put  our  decision,  however,  on  the  error  in  refusing 
to  admit  the  testimony  of  the  collector  at  folio  74,  and  agree  that  for  this  rea- 
son the  judgment  ai)pealed  from  must  l)e  reversed,  the  order  of  reference  va- 
cated, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

All  concur. 


Rudolph  v.  Southeen  Beneficial  League. 
(Supreme  Court,  Special  Term,  New  York  Comity.    July  1, 1888.) 

Associations — Powbb  of  Executive  Board— lycoHPOHATiov. 

The  executive  board  of  a  volunt&ry  association  cannot  convert  it  into  a  corpora- 
tion, unless  the  power  is  conferred  on  it  by  the  constitution  and  by-laws,  or  by  an 
express  resolution  of  the  association. 
Same— ELECTioyg — Extendino  Time  to  Vote. 

WTien  all  the  voters  at  an  election  held  by  the  association  were  members  In  good 
standing, 'entitled  to  vote,  the  fact  that  the  polls  were  kept  open  after  the  time  pre- 
Boril>ed  by  the  constitution  and  by  laws  will  not  avoid  the  election. 
Same — Action  of  C!ommittee — ^Ijmunctios. 

Where  the  decision  of  a  committee  of  a  voluntary  association,  transferring  prop- 
erty and  affecting  pecuniary  interests,  operates  unjustly  as  to  any  members,  tno 
enforcement  of  the  decision  will  be  restrained. 
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4.  Samb— Ratipioatiqk. 

It  is  necessary  that  a  meeting  to  ratify  the  action  of  a  committee  which  has  ex- 
ceeded its  powers  in  incorporating  a  voluntary  association  be  called  by  competent 
authority;  that  the  members  at  large  of  the  association  be  notified  of  the  meeting 
and  its  purpose;  and  that  a  majority  of  the  members  attend. 
6.  Sahe— Use  of  Nahb. 

Members  of  a  roluntary  association,  who  have  incorporated  themselves  under 
the  name  of  the  association  without  its  consent,  may  be  enjoined  from  using  that 
name. 

Action  for  an  injunction  by  James  J.  Rudolph,  president  of  the  Soutliern 
Beneficial  League,  against  the  Southern  Beneficial  League. 

T.  McCants  Stewart,  for  plaintift.  George  W.  Lease,  {John  A.  Grow,  of 
counsel.)  for  defendant. 

Lawrence,  J.  This  action  is  brought  by  the  plaintiff,  as  the  president  of 
the  Southern  Beneficial  League,  against  the  Soutliern  Beneficial  League,  to 
restrain  and  enjoin  the  defendant,  its  officers,  servants,  etc.,  from  using  the 
name  "Southern  Beneficial  League,"  and  frum  in  any  manner  interfering 
with  the  affairs,  proceedings,  moneys,  funds,  or  other' property  of  the  associa- 
tion, and  to  recover  damages  alleged  to  have  been  sustained  by  reason  of  the 
alleged  unlawful  acts  of  the  defendant,  and  for-such  other  and  further  relief 
as  may  be  deemed  just  and  proper.  The  association  represented  by  the  plain- 
tiff is  a  voluntary  association,  which  was  organized  on  the  16th  of  May,  1886, 
and  in  the  preamble  to  its  constitution  it  is  declared  that  "its  object  is  to  per- 
petuate our  love  and  patriotism  for  the  land  of  our  birth;  to  provide  for  the 
sick,  distressed,  and  indigent  brothers  who  have  left  the  place  of  their  nativ- 
ity In  search  of  sustenance,  education,  and  progression;  to  bury  them  when 
deceased;  to  unify  our  mutual  interests  as  true  sons  to  the  manor  born;  to  be 
true  to  ourselves  and  those  dependent  upon  us,  while  recognizing  the  brother- 
hood of  man  and  the  fatherhood  of  God." 

From  the  evidence  in  the  case  it  appears  that  on  the  23d  of  May,  1888,  a 
certificate  of  incorporation  was  approved  by  me,  as  one  of  the  justices  of  this 
court,  incorporating  certain  persons  under  the  name  of  "The  Southern  Bene- 
ficial League,"  the  objects  for  which  said  corporation  was  organized  being 
stated  in  the  certificate  to  be  the  same  as  those  for  which  the  voluntary  asso- 
ciation was  formed. 

It  is  claimed  that  the  persons  whose  incorporation  was  asked  for  Xaj  the 
executive  committee  of  the  voluntary  association  bad  no  right  to  appropriate 
the  name  in  question,  or  to  become  possessed  of  the  funds  and  property  of  the 
association,  for  the  reason  that  said  committee  was  not  authorized  by  the  as- 
sociation to  apply  for  the  certiticate  of  incorporation.  In  the  constitution  of 
the  voluntary  association  the  executive  board  is  also  called  the  "Executive 
Committee."  The  duties  of  the  executive  committee  are  defined  by  article  5 
of  the  constitution.  Section  1  provides  that  the  executive  lx>ard  shall  meet 
regularly  prior  to  the  monthly  meeting  of  the  league  to  consider  and  arrange 
all  matters  pertaining  to  the  welfare  of  the  league.  Section  2  provides  that 
they  shall  audit  and  examine  all  books,  decide  upon  and  authorize  all  expend- 
itures of  the  league,  in  accordance  with  the  instructions  received  therefrom, 
and  transact  all  business  of  importance.  Section  3:  "They  shall  also  serve  as 
a  court  of  appeals  for  the  league,  to  which  shall  be  referred  for  final  action 
all  matters  of  difference  that  may  arise.  Seven  members  shall  constitute  a 
quorum."  By  article  13  of  the  by-laws  of  the  voluntary  association,  (section 
1,)  it  is  provided  that  "the  executive  board  shall  meet  regularly,  one  week  in 
advance  of  the  regular  meeting  of  the  league,  to  perform  its  cdnstitutional 
duties,  take  in  consideration  the  welfare  of  the  league,  and  advise  such  meas- 
ures as  in  their  judgment  will  be  beneficial  to  tlie  league."  Section  2:  "The 
executive  board  shall  assist  the  steward  in  case  of  emergencies  pertiiining  to 
his  duties,  and,  during  the  interim  of  the  leagus,  draw  upon  the  treasurer  for 
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sucb  weekly  aid  as  provided  by  the  constitution  and  by-laws  for  the  benefit  ot 
sick  members. "  By  section  1  of  article  14  of  the  by-laws  it  is  provided  that, 
"sliould  a  member  defraud  or  in  any  way  or  manner  wrong  the  league,  be 
shall,  on  the  charge  being  proven  to  tlie  satisfaction  of  tlie  league,  after  his 
case  lias  been  investigated  by  the  execulive  board,  be  expelled,  and  foi'feit  all 
moneys  paid  by  him  into  the' league. "  Section  5  of  article  15  of  the  by-laws 
prescribes  the  manner  of  electing  the  members  of  the  executive  board,  but 
does  not  relate  to  their  powers.  The  provisions  from  the  constitution  and 
the  by-laws  to  which  I  have  referred  are  all  that  I  have  been  able  to  find  re- 
lating to  or  defining  the  powers  of  such  board.  It  will  be  seen  that  the  power 
to  apply  for  a  certificate  of  incorporation,  and  to  convert  the  voluntary  asBoci« 
atiOD  into  a  body  politic  and  corporate,  is  not  among  the  powers  expressly 
conferred  upon  the  executive  board ;  but  it  is  contended  that  tlie  association,  by 
resolution,  expressly  authorized  the  executive  board  to  make  such  application. 
The  evidence  upon  this  subject  is  contained  in  the  minutes  of  various  meet* 
ingg  of  the  league,  which  have  been  produced  before  the  court,  and  the  ques- 
tion as  one  of  fact  comes  do  wu  to  this:  Was  the  power  to  apply  for  such 
certificate  ever  given  to  the  board  by  the  association,  or  was  the  matter  of 
incorporation  merely  recommitted  to  it,  with  directions  to  await  the  final 
orders  of  the  league?  It  appears  from  the  report  which  was  submitted  on  the 
23d  of  December,  1887,  by  the  chairman  of  the  executive  committee.  Dr. 
Miller,  that  it  waa  recommended  that  the  incorporation  of  the  leiigue  lie  de- 
ferred until  May,  1888,  for  the  following  reasons:  "The  persons  who  are 
incorporated  will  have  to  hold  oflSce  for  one  year  from  date  of  incorporation, 
which  will  bring  the  incorporate  baly's  election  in  January,  1889.  The 
«lection  of  officers  of  the  league,  in  accordance  with  the  constitution, 
comes  off  first  Friday  in  May,  1888."  It  was  moved  and  seconded  that  the 
report  stand  approved,  all  but  the  part  pertaining  to  the  incorporation  of  the 
"S.  B.  L.,"  and  that  motion  was  carried.  It  was  moved  further,  that  the 
incorporating  part  of  the  report  be  referred  back  to  the  "E.  Board"  for  com- 
pletion. As  a  substitute  to  this  last  motion  it  was  moved  that  the  "£.  Board" 
be  relieved  "from  the  duty  of  incorporating  the  'S.  B.  L.,' and  the  league 
appoint  a  committee  to  perform  the  duty  of  incorporating."  This  substitute 
was  carried.  No  committee  appears  to  have  been  appointed  under  this  reso- 
lution. From  the  minutes  of  the  executive  board  it  appears  that  the  subject 
of  obtaining  a  certificate  of  incorporation  had  been  frequently  discussed  prior 
to  the  report  to  the  league  and  the  passage  of  the  resolution  to  which  I  have 
just  referred.  The  passage  of  the  substituted  resolution  by  the  league  seems 
to  have  been  regarded  by  the  executive  board  as  a  reflection  upon  it,  and  on 
the  30tb  of  December,  1887,  it  was  resolved  that  the  committee  tender  their 
resignation,  but  subsequently,  at  a  meeting  held  on  the  4th  of  January,  1888, 
on  motion  of  Mr.  Alexander,  the  executive  committee  reconsidered  their  inten- 
tion to  resign  in  a  body.  On  the  Gth  of  January,  1888.  at  a  meeting  of  the 
leiigue,  Mr.  Alexander  read  a  communication  in  reference  to  the  incorpora- 
tion of  the  "S.  B.  L. "  being  taken  out  of  tlie  hands  of  the  executive  board; 
also  recommended  that  it  be  recommitted  back  to  them  for  completion.  The 
president  said:  "In  order  to  do  this  it  would  be  necessary  to  reconsider  the 
motion  that  had  taken  the  power  of  incorporation  from  theiu,  (the  £.  Board,) 
that  it  may  come  before  the  league  for  debate."  It  was  moved  and  seconded 
that  said  motion  be  reconsidered,  which  motion  was  carried.  The  minutes 
also  recite  that  "motion  yet  stand  to  be  amended,  substituted,  rescinded,  or 
reaffirmed,  and  that  motion  pending  is,  'shall  the  league  relieve  the  executive 
board  of  the  power  of  incorporating  tite  league,  and  appoint  a  committee  to 
complete  the  incorporation  V ' "  That  pending  that  motion  the  meeting  ad- 
journed. In  the  minutes  of  the  meeting  of  the  league  held  on  the  3d  ot 
February,  1888,  the  following  appears:  "Unfinished  business.  Motion  pend- 
ing from  a  former  meeting:    Shall  the  league  recommit  the  incorporation 
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back  to  the  executive  committee?"  Then  follow  the  words:  "On  raotionr 
said  Incorporation  was  recorntnitted  back  to  the  £.  Board  for  completion." 
Lines  are  drawn  througli  tliese  words,  and  afterwards  follows  this  statement:^ 
"On  motion,  the  E.  Board  were  requested  to  lay  the  matter  of  incorporation 
over  until  after  the  next  election  of  ofltcers  of  the  league,  and  await  f urtlier 
orders  from  the  league."  It  Is  claimed  that  tlie  erasure  of  that  portion  of 
the  minutes  which  referred  the  matter  of  Incorporation  back  to  the  executive 
board  for  completion  was  fraudulently  made,  and  that  the  words  "await  fur* 
ther  orders  from  the  league"  were  fraudulently  inserted. 

After  very  carefully  examining  the  evidence  upon  this  subject,  I  have 
reached  the  conclusion  that  the  statement  of  Mr.  Younger,  the  secretary,  is 
true,  and  that  the  erasures  and  corrections  made  in  tb«  book  were  made  in 
obedience  to  the  directions  of  the  league  in  open  meeting.    He  is  corrob- 
orated in  his  statement  by  several  witnesses,  among  them  Messrs.  Lattimore, 
Randolph,  Johnson,  Budol[>li,  and  Hopewell.    Sitting  as  a  juror  upon  this 
question  of  fact,  I  am  of  the  opinion  that  the  strong  preponderance  of  tbe- 
evidence  supports  the  truth  of  the  secretary's  statement.     In  the  minutes 
of  the  meeting  of  the  league  held  February  24, 1888,  it  is  stated  that  the  min- 
utes of  the  last  regular  meeting  were  read.    On  motion  they  were  adopted 
with  proper  coiTections,  viz.:   "*That  the  committee  on  incorporation  await 
further  orders'  be  inserted."     The  executive  board  reported  progress;  also' 
requested  that  the  four  vacancies  in  said  board  be  tilled.    In  respect  to  these 
minutes  it  is  claimed  that  the  entry:   "  *  That  the  committee  on  incorporation' 
await  further  orders '  be  inserted,"  was  fraudulently  made  by  the  secretary. 
Corroliorated,  as  he  is,  by  the  witnesses  to  whom  I  have  above  referred,  and 
impressing  me,  as  be  did,  by  his  demeanor  upon  the  stand  as^  one  who  wa» 
telling  the  truth,  I  shall  accept  his  statement,  notwithstanding  the  expert 
testimony  which  was  offered  on  the  part  of  the  defendant.    If  1  am-  right  in 
my  conclusion  as  to  the  facts,  up  to  the  date  of  the  election  of  olHcers,  which 
occurred  on  the  4tb  of  May,  1888,  no  power  has  been  vested  in  the  executive 
board  to  obtain  a  certificate  of  incorporation.     The  matter  had  been,  after 
some  misunderstanding,  recommitted  to  them,  with  directions  to  await  the 
further  orders  of  the  league.     In  a  matter  of  such  importance  it  is  incumbent- 
upon  the  agent  who  claitns  the  power  to  bind  his  alleged  principal  to  show 
most  clearly  that  he  has  received  such  power  from  liis  principal.    The  con- 
version of  this  voluntary  association  into  a  corporate  body  was  one  of  the- 
gravest  and  most  serious  acts  which  could  be  directed  to  be  performed:  and 
those  members  of  the  league  to  whom  it  is  alleged  that  power  was  committed^ 
when  that  power  is  challenged,  must  be  prepared  to  prove  its  existence  by 
the  amplest  authority.     As  I  understand  the  evidence  in  this  case,  they  bait 
no  such  power,  either  under  the  constitution  or  the  by-laws;  nor  had  they  on 
the  23<1  of  May,  1888,  received  it  by  the  express  resolution  of  the  league.     IC 
is  very  much  to  be  regretted  that  an  association  formed  for  the  benevolent- 
objects  and  purposes  to  which  the  constitution  of  this  association  refers  should 
have  become  involved  in  such  unfortunate  difficulties.    It  is  also  much  lo  be 
regretted  that  the  feelings  of  the  members  have  become  so  much  excited  as- 
to  endanger  the  usefulness  of  the  society.    But,  looking  at  this  matter  from  a- 
merely  legal  stand-point,  I  am  forced  to  conclude  on  tlie  testimony  that  the 
executive  board,  in  obtaining  the  certificate  of  incorporation,  exceeded  it» 
powers.    These  views,  in  tlie  absence  of  a  ratification  of  the  action  of  the 
executive  committee  by  the  association,  would  lead  necessarily  to  the  grant- 
ing of  a  portion  of  the  relief  which  is  demanded  in  the  complaint;  but  as  the 
question  of  ratification  and  other  questions  were  discussed  upon  the  trial,  and 
evidence  was  given  in  regard  to  them,  it  is  proper  that  those  questions  should 
be  considered  before  finally  disposing  of  the  case. 

The  contention  of  the  executive  board  is  that  the  original  plaintiff  in  this 
action,  Mr.  Jarrott,  had  no  standing  in  court,  because  be  was  not  legally- 
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elected.  It  is  claimed  that  the  poUs  were  kept  open  after  11  o'clock,  in  vio' 
lation  of  the  constitution,  and  that  the  alleged  election  ot  Jarrott  whs  there-' 
fore  null  and  Toicl.  Upon  turning  to  the  tninules  of  the  meeting  of  the  league 
held  May  4,  1888,  I  find  that  the  total  vote  cast  for  president  was  378,  of 
which  Mr.  J.  W.  Alexander  received  150  and  Mr.  T.  C.  Jarrott  228  votes, 
thus  electing  Mr.  Jarratt  by  78  majority.  There  is  no  evidence  in  the  case 
whii-h  shows  thHt  those  who  voted  at  the  election  were  not  all  members  in 
good  standing,  entitled  under  the  constitution,  and  by-laws  of  the  league  to 
vote,  and  the  mere  fact  that  the  polls  were  kept  open  after  the  time  prescribed 
by  the  constitution  and  by-laws  does  not,  in  my  opinion,  vitiate  the  election. 
I  had  occasion  in  the  case  of  People  v.  Hostner,  2  How.  Pr.  (N.  S.)  472,  Ur 
examine  a  somewhat  similar  question,  and  I  came  to  the  conclusion  in  that 
ease  ttiat  a  duly-qualified  voter  who  presented  himself  within  the  place  of  reg' 
istration  before  the  hour  of  9  o'clock  in  the  evening,  and  demanded  to  be 
sworn,  bad  a  right  to  be  registered,  and  that  the  inspectors,  although  the  hour 
of  9  o'clock  had  arrived,  could  not  refuse  after  that  hour  to  register  such 
voter.  There  is  some  evidence  in  this  case  which  it  may  be  claimed  tends  Ur 
show  that  parties  were  allowed  to  vote  who  came  into  the  room  after  the  hour 
of  11  o'clock,  but  it  is  not  of  such  a  character  as  to  convince  me  that  any  ille- 
gality was  committed,  or  that  the  election  in  its  result  did  not  express  the 
wishes  of  the  majority  of  those  attending  the  meeting  who  were  legally  enti- 
tled to  vote.  See,  also,  upon  this  subject.  People  v.  Railroad  Co.,  7  Abb.  Pr. 
(N.  S.)  265,  and  Tn  re  Railroad  Co.,  19  Wend.  135. 

It  is  claimed,  however,  that  the  executive  board  declared  the  election  in 
question  to  have  been  illegal,  and  it  is  asserted  that,  as  the  Southern  Bene' 
ficial  League  is  a  voluntary  society,  the  court  ought  not  to  interfere  in  mat- 
ters relating  to  its  internal  and  governmental  affairs,  l)ecause  those  matters- 
are  regulated  by  its  constitution  and  by-laws.  While  such  is  the  general  prin-- 
ciple  applicable  to  cases  of  this  nature,  it  is  also  true  that  the  courts  ought 
not  to  be  ousted  of  their  jurisdiction  where  property  rights  and  i>ecanlary  in- 
terests are  concerned.  And  wliere  it  is  sought  by  the  decision  of  a  board  or' 
committee,  or  an  appellate  tribunal,  in  a  voluntary  association,  to  transfer 
property  and  affect  pecuniary  interests,  the  courts  will  not  lend  their  aid  tO" 
give  effect  to  the  decrees  of  such  a  tribunal.  See  Atutin  v.  Searing,  16  N. 
Y.  112;  Llopd  v.  Loaring,  6  Yes.  773.  If  the  courts  will  not  enforce  the  dO' 
cisions  of  such  tribunals  in  tlie  exercise  of  their  equitable  powei-s,  they  have 
the  right  to  restrain  the  enforcement  of  such  decisions  where  they  wiU  oper- 
ate harshly  and  unjustly  to  any  individual  member  or  number  of  members. 
SeeNibl.  Mut.  Ben.  Soc.  g  132  etseg.,  and  cases  cited.  Further,  it  is  to  be  olv 
served  that  in  the  case  of  this  particular  society  the  constitution  and  by-laws 
are  entirely  silent  as  to  the  power  of  any  committee  or  board  to  set  aside  an 
election.  It  is  true  that  by  section  3  of  article  5  of  the  constitution  it  is  pro- 
vided that  "the  executive  board  shall  serve  as  a  court  of  appeals  for  the 
leiigue,  to  which  shall  be  referred  for  final  action  all  mattei-s  of  difference  that 
may  arise."  This  language  does  nut,  to  my  mind,  import  that  the  executive 
board  may  set  aside  an  election,  but  relates,  it  seems  tome,  rather  to  ques- 
tions of  difference  between  meml)ers  of  the  society,  or  between  the  society  it' 
self  and  any  of  its  members.  The  construction  which  is  claimed  for  it  would 
make  the  executive  board,  in  point  of  fact,  the  society,  and  would  permit  it,- 
from  whim  or  caprice  or  other  motive,  to  set  aside  any  election,  no  matter  by' 
how  large  a  majority  the  candidates  at  that  election  might  have  been  chosen. 
1  conclude,  therefore,  that  neither  in  law  nor  in  fact  was  the  election  of  the 
4tli  of  May,  1888,  illegal,  and  that  therefore  this  action  was  properly  brought 
in  the  name  of  Jarrott,  as  the  president  of  the  voluntary  association,  and  cun- 
tinaed  in  the  name  of  the  present  plaintiff,  who  has  been  elected  in  the  place 
and  stead  of  Mr.  Jarrott. 
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It  is  furthermore  claimed  that  the  action  of  the  executive  board  in  obtain- 
ing  the  certificate  of  incorporation  was  ratified  by  the  league  at  the  meetings 
wliich  were  held  on  the  3l8t  o(  May,  1888,  and  on  tlie  6th  of  June,  1888,  at 
<jrrand  Union  Hall.  Inasmuch  as  these  meetings  were  apparently  convened 
on  the  assumption  that  tlie  executive  board  had  the  power  to  nullify  the  aci 
tion  of  the  society  in  the  matter  of  the  election,  it  may  well  be  doubted 
wliether,  in  any  8S|)ect,  the  action  taken  thereat  could  affect  the  legal  nlattu 
its  between  the  corporation  and  the  voluntary  association.  I  prefer,  however, 
to  rest  my  decision  in  respect  lo  this  branch  of  the  case  upon  the  point  that 
there  was  no  such  ratiflciition  at  either  of  these  meetings  as  would  bind  the 
voluntary  association,  and  so  operate  as  to  transfer  to  the  incorporation  the 
property  and  funds  of  the  voluntary  association.  The  meeting  of  the  6th  of 
June  was  characterized  by  riotous  and  disorilerly  proceedings;  and  it  is  ex- 
tremely questionable,  upon  the  evidence  presented,  whether  a  majority  of 
those  present  voted  to  accept  the  certificate  of  incorporation.  It  is  furtlier- 
more  to  be  observed  in  respect  to  those  meetings  that  they  do  not  seem  to 
liave  been  called  under  competent  authority;  nor  is  it  clear  that  the  meml>ers 
at  large  were  notified  that  such  meetings  would  be  held,  or  of  the  purposes  for 
which  they  would  be  convened.  Before  it  should  be  decided  that  there  has 
been  a  ratification  of  the  certificate  of  incorporation,  the  clearest  evidence 
flbould  be  presented  that  the  society  at  largp,  duly  convened,  with  full  IcnowU 
edge  of  the  object  for  whicli  the  meeting  was  held,  has  given  its  assent  to  the 
Action  of  the  executive  committee.  The  evidence  fails  to  show  that  at  either 
of  the  meetings  at  which  a  ratification  is  claimed  to  have  taken  place  a  ma- 
jority of  the  members  of  the  society  were  present,  and,  as  the  burden  of  proof 
in  this  respect  is  upon  tlie  defendant,  I  must  hold  that  it  has  failed  to  make 
out  its  case. 

Finally,  it  has  been  held  in  the  case  nf  Association  v.  Munday,  21  Abb.  N. 
-0.  99,  that  the  dissutiafled  members  of  a  voluntary  association  cannot  by  in- 
corporating themselves  deprive  the  voluntary  association  of  the  right  of  us- 
ing its  own  name.  It  has  also  been  held  in  the  case  of  McGlynn  v.  Post,  21 
Abb.  N.  G.  97,  that  an  actiou  lies  on  behalf  of  an  unincorporated  associalioa 
to  enjoin  a  part  of  its  members  from  procuring  the  incorporation  of  a  society 
under  the  name  used  by  the  association.  For  these  reasons  I  think  that  the 
plaintiff  is  entitled  to  judgment  for  an  injunction  restraining  "the  defend- 
ant, its  officers,  servants,  etc.,  from  in  any  manner  interfering  with  the  af- 
fairs, work,  doings,  proceedings,  and  moneys  of  the  said  association,  and  from 
using  the  name  'Southern  Beneficial  League,'  "  and  for  the  costs  and  dis- 
bursements of  this  action.  Let  findings  and  a  decree  be  prepared  in  accord- 
ance  with  these  views,  and  settled  on  one  day's  notice. 


KBAFT  0.  COYKENDALL  et  oL 

(Supreme  Court,  Oeneral  Term,  Third  Departme^it.    September  81, 1889.) 

CONTBAOTB— PkOOP. 

Flaintiff  sought  the  recovery  of  money  which  he  alleijred  he  had  loaned  to  a  coi^ 
poration  through  F.,  its  president.  The  latter  claimed  that  the  money  was  ad- 
vanced in  pursuance  of  an  agreement  to  purchase  of  him  a  controlling  interest  in 
the  stoclc  of  the  corporation,  and  that  plaintiff  not  being  able  to  raise  the  required 
amount,  the  arrangement  was  abandoned,  and  a  settlement  was  had.  A  receipt  in 
full  of  all  plalntUT's  claims  against  the  president  was  shown.  Plaintiff  denied  that 
the  receipt  was  given  for  any  part  of  the  money  sought  to  be  recovered,  but  ho 
was  not  corroborated ;  and,  while  F.'s  character  was  impeached,  his  testimony  was 
corroborated  by  other  witnesses.  It  also  appeared  that  subsequent  to  the  alleged 
loan  a  meeting  of  the  trustees  of  the  corporation  was  held,  at  which  plaintiff,  whn 
was  a  trustee,  was  present,  and  negotiations  were  entered  into  by  a  third  party  to 
secure  control  of  the  corporation,  and  pay  its  debts;  that  a  list  of  the  debts  of  the 
corporation  was  handed  to  such  third  party,  in  which  no  claim  was  mentioned  as 
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due  to  plain tiif:  that  tbe  latter  asserted  do  such  olaim ;  and  that  the  negotiations- 
were  completed  in  reliance  upon  such  list.    Held,  that  a  judgment  for  plaintiff  could 
not  be  sustained, 
i.  Sake. 

At  the  time  of  the  arrangement  entered  into  between  plaintiff  and  F.,  tbe  latter 
had  pledged  more  than  one-half  of  the  entire  stock  of  the  corporation  for  debts, 
and  It  was  part  of  the  arrangemeot,  as  F.  teatifled,  that  be  should  obtain  stock 
enough  to  enable  him  to  transfer  a  majority  of  it  to  plaintiff.  Held,  that  the  stoclc 
transfer  book  was  admissible  to  show  the  date  of  the  transfer  of  stock  to  F.,  which 
he  alleged  he  had  purchased  in  pursuance  of  the  agreement. 

IKOAI.LS,  J.,  dissenting. 

Ap]>eal  from  judgment  on  report  of  referee. 

Action  by  Jobn  £.  Kraft  Hgainst  Samuel  D.  Coykendall  and  others.    Judg' 
ment  was  ^iven  for  plaintiff,  and  del'endanta  appeal. 
Argued  before  Learned,  F  .T.,  and  Landon  and  Ingalls,  JJ. 
Lawton  it  Utebbins,  for  appellants.     William  LouTishery,  for  respondent. 

Landon,  J.  I  think  this  judgment  should  be  reversed  upon  the  facts. 
The  action  is  to  recover  92,175,  alleged  by  the  plaintiff  to  have  been  loaned 
br  him  in  June,  July,  and  August,  1876,  to  the  Freeman  Printing  ft  Publish- 
ing Association,  a  corporation  of  which  the  defendant  Haight  was  then  trus- 
tee, and  of  which  the  two  defendants  Coykendall  became  trustees,  October  14, 
1876.  Tbe  defendants  failed  to  Ale  in  January,  1877,  the  report  required  by 
tlie  statute,  and  tbe  plaintiff,  having  failed  u(ion  judgment  and  execution  to 
collect  tbe  amount  from  the  association,  seeks  recovery  of  the  same  in  this  ac- 
tion as  a  penalty. 

The  question  at  issue  is  whether  the  $2,175  which  the  plaintiff  advanced  to 
one  Fowks,  who  was  the  president  of  the  association,  was  advanced  on  its 
credit  or  in  pursuance  of  an  undertaking  on  the  part  of  the  plaintiff  to  buy 
of  Fowks  a  controlling  amount  of  stock  of  the  association.  The  plaintiff 
testitied  that  he  aavanced  the  money  to  Fowks  upon  the  credit  of  the  assoi.-ia- 
tion,  and  upon  Fowks'  request  in  its  behalf.  Fowks  testified  that  the  asso- 
ciation was  financially  embarrassed.  That  the  plaintiff,  representing  that  he 
desired  to  obtain  control  of  it,  said  he  could  raise  money  enough  from  political 
and  other  friends  to  enable  him  to  do  it  if  Fowks  would  sell  him  the  stock. 
This  Fowks  promised  todo,  and  that  the  money  was  advanced  to  him  by  plain- 
tiff upon  thai  arrangement.  Tliat,  tlie  plaintiff  not  raising  money  enough, 
the  arrangement  was  abandoned,  and  Fowks  and  the  plaintiff  settled  on  the 
8Uth  of  October,  1876,  when  the  plaintiff  gave  him  the  receipt  in  full,  of  which 
tbe  following  is  a  copy: 

"RONDOUT.  N.  Y.,  Oct.  30th,  1876. 

"In  consideration  of  the  transfer  to  me  of  5  shares  of  stock  in  the  Freeman 
Printing  and  Publishing  Association,  and  tbe  sale  to  me  of  4  shares  in  the 
same,  now  held  by  me  by  power  of  attorney  in  blank,  and  the  surrender  to 
me  of  my  note  for  81,850  by  Horatio  Fowks,  I  hereby  acknowledge  full  satis- 
faction of  all  claims  that  may  be  due  from  said  Fowks,  of  auy  kind  whatso- 
ever, to  date.  John  £.  Krafts." 

Tbe  plaintiff  denies  that  thececeipt  was  given  for  any  part  of  the  82,175, 
but  alleges  it  bad  reference  wholly  to  other  transactions.  The  plaintiff  is  not 
eorroborated.  Fowks'  character  is  impeached,  but  his  testimony  is  corrobo- 
rated by  that  of  S.  D.  Coykendall  and  Haight,  and  by  ihe  circumstances.  The 
circumstantial  corroboration  is  very  full  and  conclusive.  To  present  the  details 
of  this  corroboration  would  be  to  summarize  the  defendants'  points, — a  labor 
which  we  omit.  Independently  of  Fowks'  testimony,  we  think  it  appears, 
and  should  have  been  found  as  a  fact,  that  on  the  14th  day  of  October,  1876,  a 
meeting  of  the  trustees  of  the  association  was  held.  The  plaintiff  was  then  a 
trustee,  and  was  present.  The  defendant  S.  D.  Coykendall  was  not  a  trustee, 
bat  was  present  at  the  meeting,  and  was  in  negotiation  with  the  trustees  to 
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take  control  of  the  aasociatkm,  imd  paj^itg  debts.  The  plaintiff's  co-trustees, 
in  the  presence  of  the  plaintiff,  there  presented  said  Cojkendall  with  a  list 
purporting  to  be  a  full  list  of  all  the  debts  of  the  Hssociaiion.  No  claim  of  the 
plaintiff,  or  debt  due  from  the  association  to  bim,  was  contained  in  said  list, 
and  this  the  plaintiff  well  knew,  and  he  did  not  otherwise  make  any  claim. 
Said  Coykendall,  relying  upon  the  truth  of  said  list,  completed  the  negotia- 
tion aforesaid,  and  in  pursuance  of  it  the  plaintiff  and  another  trustee  then 
resigned,  and  S.  D.  Coykendall  and  his  appointee,  the  defendant  G«orge  Coy- 
Kendall,  were  elected  trustees  in  their  places.  The  plaintiff  made  no  claim  to 
the  defendants  that  tlie  Hssociation  was  indebted  to  liim  until  after  the  omis- 
sion to  file  the  annual  report  in  January,  1877.  These  facts,  which  we  deem 
«learly  established,  estop  the  plaintiff  from  asserting  now  the  claim  which  be 
suppressed  thpn. 

We  think  the  defendant  was  entitled  to  read  from  the  stock  transfer  book 
of  the  association  the  entries  tlieiein  of  the  transfer  of  certain  stock  from  D. 
S.  Uasbrouck  to  Fowks.  The  fact  was  not  in  dispute  thitt  at  tlie  time  of 
the  arrangement  between  Fowks  and  the  plaintiff,  under  which  plaintiff  un- 
dertook to  raise  and  advance  money  to  Fowks,  Fowks  was  the  owner  of  about 
five-sixths  of  the  entire  capital  stock;  that  the  association  was  embarrassed; 
that  Fowks  had  pledged  more  than  one-half  of  the  entire  stock  to  the  defend- 
ant S.  D.  Coykendall,  to  secure  bim  for  loans  both  to  the  association  and  to 
Fowks.  Fowks  testified  that  it  was  part  of  his  arrangement  with  the  plain- 
tiff that  Fowks  should  obtain  stock  enough  to  enable  him  to  transfer  the  ma- 
jority of  it  to  pliiintiff.  Fowks  testified  that  he  bought  $1,500  of  stock  of 
Hiisbrouck,  in  onier  to  have  enough  to  carry  out  bis  arrangement  with  plain- 
tiff, and  also  procured  a  release  from  Coykendall  of  some  of  the  stock  pledged 
to  him.  Fowks,  upon  his  cross-examination,  was  unable  to  give  the  date  of 
the  transfer  of  stock  from  Hasbrouck  to  himself,  or  an  exact  account  of  other 
transfers  made  about  the  same  time.  The  defendant,  in  order  to  corroborate 
Fowks,  and  sliow  the  exact  dates  and  transfers,  offered  to  read  from  the  stock 
transfer  book  of  tlie  association.  The  offer  was  overruled,  and  the  evidence 
excluded.  This  book  was  not  simply  a  narrative  of  the  transaction,  but  was 
the  transaction  itself  In  writing,  and  hence  admissible.  Krafts  was  made  a 
trustee  of  the  association  and  its  general  manager,  on  the  8th  day  of  July, 
187(3,  after  he  had  advanced  SI, 525  of  the  82, 175  in  question.  This  fact  corrob- 
orates Fuwks'  version.  The  transfer  book  shows  that  Hasbrouck  transferred 
Sl.oOO  of  stock  to  Fowks  four  days  later.  Hasbrouck  resigned  as  trustee,  to 
make  the  vacancy  which  was  filled  by  the  election  of  the  plaintiff.  The 
transfer  and  its  date,  the  resignation  and  election,  all  fitted  in  with  Fowks' 
version  of  the  arrangement.  Other  transfers  of  stock  appeared  upon  the  book, 
consistent  with  Fowl<s'  ve'sion.  As  a  record  of  the  business  of  the  corpora- 
tion it  was  presumably  known  to  a  trustee  and  stockholder  who  had  the  right 
of  access  to  the  book,  and  opportunity  to  examine  it.  Blake  v.  OrUwold, 
103  N.  Y.  429.  9  N.  E.  Itep.  434.  The  judgment  is  reversed,  referee  dis-- 
charged,  and  a  new  trial  granted;  costs  to  abide  the  event. 

Lrarned,  p.  J.,  concurs.    Ingalls,  J.,  dissents. 
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Mahb  et  al.  «.  Bartlett  et  al. 

(Supreme  Court,  Oenerai  Term,  First  Department.    July  8, 1889.) 

1  EqniTT— JnBiBDicnojc — Cokfliotisg  Claims  to  Insubamob  Polict. 

A  suit  in  equity  may  be  brought  against  an  insurance  company  and  the  claimant 
under  a  policy  to  establish  the  right  of  plaintiff,  as  against  the  claimant,  to  what- 
ever may  be  due  on  the  policy,  leaving  the  liability  of  the  company  to  bo  deter- 
mined In  a  subsequent  action  at  law. 
a,  Siif>— EpniOT  OF  Deokse. 

A  decree  that  an  insurance  company  shall  pay  plaintiffs  "such  oMmeys  as  shall  be 
found  due  and  payable  under  and  by  virtue  of  tne  policy"  does  not  determine  that 
any  moneys  are  due  under  the  policy. 

S.  ASSIGNMBNT — VaLTDITY— JUKISDICTIOS   OF  EUtDTFT  CSOORT. 

Where  it  appears  that  a  debt  owioK  by  a  defendant  has  been  assigned  to  a  non- 
resident co-defendant,  who  liaa  not  appeared,  but  has  been  served  by  publication, 
the  court  has  jurisdiction  to  pass  on  toe  validity  of  the  assignment. 
4.  lasnBAXCE — AaeiamntKST  of  Policy — Pledok. 

A  policy  of  insurance  is  not  avoided  by  an  assignment  of  it  as  a  pledge. 

Appeal  from  Bpecial  term,  New  Tork  county. 

Action  by  John  C.  Mahr  and  others  against  Charles  H.  Bartlett  and  the 
Xorwich  Union  Fire  Insurance  Company.  Judgment  was  rendered  for  plain- 
tiff, and  the  insurance  company  appeals. 

Argued  before  Van  Bktjnt,  P.  J.,  and  Cullen,  J. 

P.  P.  Foster,  for  appellant.     David  Welch,  for  respondents. 

Ctllen,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiffs, 
entered  upon  a  decision  of  the  special  term.  The  action  is  a  peculiar  one,  and 
we  have  been  somewhat  at  a  loss  to  determine  in  what  character  it  is  to  lie 
considered.  The  plaintiffs  claimed  to  hold  a  policy  of  fire  insurance,  issued 
by  the  defendant  company  in  favor  of  the  defendant  Bartlett  on  the  latter's 
stock,  MS  security  for  a  loan  made  to  Bartlett.  A  loss  occurred.  Bartlett 
denied  the  pledge  of  the  policy  to  the  plaintiffs.  This  action  was  thereupon 
brought,  and  the  relief  sought  was  not  to  recover  tlie  amount  of  the  loss,  but 
to  have  plaintiffs  declared  entitled  to  receive  the  moneys  due  on  the  policy, 
and  to  restrain  the  defendants  from  paying  such  moneys  to  Bartlett  or  to 
any  one  else  than  the  plaintiffs.  Bartlett  answered,  denying  the  pledge.  The 
company  answered,  denying  knowle<lge  of  the  pledge,  and  alleged  tliat  one 
Kelly,  of  Iowa,  was  the  owner  of  a  paramount  assignment  from  Bartlett. 
It  further  answered  that  the  assignment  to  the  pLiintiffs  violated  one  of  the 
conditions  of  the  policy,  and  for  this  reason  asked,  as  a  counter-claim,  that 
the  policy  be  adjudged  void.  On  the  company's  motion  Kelly  was  made  a 
party  defendant.  Being  a  non-resident,  he  was  served  by  publication,  but 
he  never  appeared  in  the  action.  On  the  trial  .the  plaintiffs  established  tiieir 
claim  against  Bartlett,  and  the  pledge  of  the  policy,  but  no  proof  whs  given 
M  to  the  extent  of  the  loss,  nor  of  its  adjustment.  The  court  gave  the  relief 
prayed  for,  and  from  the  judgment  the  defendant  insurance,  company  alone 
has  appealed. 

{t  seems  settled  by  authority  that  to  an  action  on  a  pledged  policy  the 
pledgeor,  as  weU  as  the  pledgee,  is  a  necessary  party.  Griffey  v.  Insurance 
Co.,  100  N.  Y.  417.  8  N.  E.  Bep.  309,  citing  Simson  v.  Satterlee,  64  N.  Y. 
'C57;  Bard  v.  Poole,  12  N.  Y.  495.  The  cases  last  mentioned  were  foreclos- 
ures of  pledged  mortgages.  In  Bard  v.  Poole  the  reason  of  the  rule  is  stated 
to  be  that  the  general  owner  might  be  able  to  show  the  debt  had  been  paid. 
The  plaintiffs,  as  pledgees,  might  have  maintained  a  suit  at  law  on  the  pol- 
icy, joining  the  pledgeor  as  plaintiff,  or,  if  the  latter  refused  to  become  plain- 
tiff, making  him  a  party  defendant.  As  Bartlett  denied  the  pledge,  there 
would  have  been  two  entirely  independent  issues  to  be  tried, — the  pledge  by 
Bartlett,  and  the^iability  of  the  company.    A  pledgeor  has  always  the  right 
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to  go  into  equity  to  foreclose  his  pledge.  The  pledge  in  this  case  being  a 
cliose  in  action,  it  shoiiid  be  collected,  not  sold,  to  satisfy  the  debt.  Wheeler 
V.  Ntwhould,  16  N.  Y.  392.  We  therefore  see  no  objection  to  an  action  in 
equity,  having  its  purpose  merely  to  establish  the  right  of  the  plaintiff  to  re- 
cover any  amount  due  on  the  chose  in  action,  leaving  the  liability  on  the 
chose  in  action  to  be  determined  in  a  subsequent  suit  at  law.  The  defendant 
insurance  company  raised  no  objection  to  the  equitable  jurisdiction,  but,  on 
the  contrary,  sought  affirmative  relief  in  its  own  behalf  in  that  jurisdiction. 
We  shall  therefore  treat  the  action  as  merely  determining  the  rigiits  to  the 
benefits  of  the  policy,  and  not  as  adjudging  any  liability  of  the  defendant 
company,  except  so  fur  as  thHt  defendant  by  its  own  action  in  aslcing  affirma- 
tive relief  put  such  liability  in  issue.  In  this  view  of  the  case,  it  was  not 
necessary  to  prove  upon  the  trial  the  extent  of  the  loss  or  the  presentation 
of  proofs  of  loss. 

The  principal  objection  against  the  judgment  below  urged  by  the  defendant 
company  is  that  the  court  did  not  acquire  jurisdiction  of  the  defendant  Kelly, 
and  that  therefore  the  judgment,  so  far  as  it  restrains  Kelly  from  collecting 
the  insurance  moneys,  or  suing  the  company  therefor,  is  void.  But  Kelly 
does  not  appeal  from  the  judgment,  and  the  company  have  no  standing  to 
complain  of  it  in  this  respect,  except  so  far  as  it  may  be  entitled  by  a  valid 
judgment  to  be  protected  from  any  claim  on  Kelly's  part.  Had  the  plaintiffs 
brought  a  suit  at  law  on  the  policy,  it  would  not  have  l>een  a  defense  to  show 
that  Kelly  claimed  to  own  the  policy.  It  would  have  been  necessary  for  the 
defendant  to  go  further,  and  show  that  Kelly  did  own  it,  or,  at  least,  that  the 
plaintiff  did  not.  In  a  proper  case  the  defendant  might  have  an  interpleader; 
but  if  one  of  the  claimants  was  beyond  the  jurisdiction  of  the  court,  the  de* 
fendant  would  labor  under  the  same  embarrassment  as  in  this  case,  nor  do  we 
see  how  it  would  be  relieved  from  it.  It  would  have  to  show  not  only  the 
foreign  claim,  but  its  validity.  Any  other  rule  would  defeat  the  enforce- 
ment of  liability  in  our  courts,  where  there  was  a  foreign  claimant.  The 
policy  was  not  negotiable,  and  Kelly  could  not  obtain  any  greater  riglits  to 
the  policy  than  his  assignor  Bartlett.  The  evidence  clearly  establisiied  the 
pledge  of  the  policy  to  the  plaintiffs,  long  anterior  to  the  assignment  to  Kelly, 
which  latter  was  not  until  four  days  ar'ter  the  commencement  of  this  suit. 
The  rights  of  the  plaintiffs  are  therefore  paramount  to  those  of  Kelly,  and  W9 
must  assume  that  it  will  be  so  held  in  Iowa. 

It  is  next  claimed  that  the  policy  became  void  by  the  assignment  to  the 
plaintiffs.  That  assignment  was  merely  as  a  pledge  to  secure  the  payment  of 
a  debt.  Briffey  v.  Insurance  Co.,  supra,  is  conclusive  to  the  effect  that  such 
an  assignment  does  not  avoid  the  policy. 

Lastly,  it  is  contended  that  the  decree  goes  beyond  the  pleadings  in  award- 
ing absolute  judgment  against  the  company  on  the  policy.  We  do  not  so 
construe  the  decree.  It  adjudges  that  the  company  pay  the  plaintiffs  "sucli 
moneys  as  shall  lie  found  due  and  payable  under  and  by  virtue  of  the  policy." 
It  does  not  determine  what  moneys,  or  that  any  moneys,  are  due  on  the  policy. 
It  simply  adjudges  plaintiffs'  rights  to  the  policy  at  whatever  value  it  may  l>e. 
We  think  the  case  properly  determined,  and  that  the  judgment  appealed  fcpua 
should  be  atflrraed,  with  hosts. 

Van  Bbunt,  0.  J.,  concurs. 
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Spenoe  v.  Gbiswold.* 
(Common  Fleas  of  New  York  City  and  County,  Special  Term.    July,  1889.) 

MBCHA1«ICS'   LiKNS — PaRTIKS — BUBSTITUTION. 

Where  a  person  against  whose  name  a  mechanic's  lien  is  filed,  but  who  Is  not  the 
owner  of  the  premises,  is  made  sole  defendant  to  a  suit  to  foreclose  suoh  lien,  plain- 
tUt  will  not  be  allowed  to  substitnte  the  proper  parties  either  under  the  mechanic's 
Uen  act,  providing  that  a  lien  shall  not  be  invalid  because  of  a  mistake  in  the  name 
of  the  owner  in  the  notice  of  claim,  or  under  Code  Civil  Proa  N.  Y.  |  458,  author- 
izing the  bringing  in  of  new  parties  whose  presence  is  necessary  to  the  determina- 
tion of  the  controversy  between  the  parties  to  the  action, 

John  Spence  Bued  Wayne  Griawold  to  foreclose  a  mechanic's  lien.  It  ap- 
peared that  Griawold,  against  whose  name  the  lien  was  filed,  was  not  the 
owner  of  the  premises,  but  that  the  same  were  owned  by  Griswold's  wife. 
Anna  L.,  who  during  the  pendency  of  this  action  sold  them  tu  Mary  Hop- 
kins. Plaintiff  moves  to  substitute  Anna  L.  Griawold  and  Mary  Hopkins  as 
defendants  in  the  stead  of  Wayne  Griawold. 

H.  D.  SedgvAck,  for  plaintiff.    Ira  D.  Warren,  for  defendant. 

Yam  Hoesen,  J.    Wayne  Griawold  is  the  sole  defendant,  and  he  ought  not 
to  have  been  made  a  party  to  the  action,  as  he  has  no  interest  in  the  subject- 
matter,  and  aa  no  relief  can  be  ohtained  against  him.    The  plaintiff  has  sued 
the  wrong  party,  and  he  now  wishes  to  sue  the  right  one,  but  the  difficulty  is 
that  he  is  attempting  to  use  this  action  as  a  vehicle  for  making  an  exchange 
of  defendants.    If  he  had  a  defendant  before  the  court  who  was  a  proper  party 
to  the  action,  he  might  well  ask  that  other  defendants  should  be  brought  in 
when  he  had  shown  that  their  presence  was  necessary  to  the  determination  of 
the  controversy;  but  there  is  no  way  known  to  our  law  by  which,  when  a 
plaintiff  has  sued  the  wrong  man,  he  can  cure  the  error  by  making  the  right 
man  a  supplementary  party.     This  is  well  settled.     Davis  v.  Mayor,  14  X.  Y. 
Y.  506,  527;  Atsooiation  v.  Agricultural  Works,  89  N.  Y.  22.     The  sugges- 
tion that  the  mechanic's  lien  act  provides  that  a  lien  shall  not  be  invalid  because 
of  a  mistake  in  the  name  of  the  owner  in  the  notice  of  claim,  does  not  aid  the 
plaintiff.     The  question  here  is  as  to  the  right  of  the  court  to  strike  out  the 
name  of  one  who  ought  never  to  have  been  made  a  party,  and  tQ  insert  in  its 
atead  the  name  of  another  person.    Code  Civil  Proc.  §  452,  does  not  provide 
for  such  a  case.    It  authorizes  the  bringing  in  of  new  parties  whose  presence 
is  necessary  to  the  determination  of  a  controversy  between  parties  to  the  ac- 
tion.    But  there  is  no  controversy  between  Wayne  Griswold  and  the  plain- 
tiff, and  the  presence  of  Mrs.  Hopkina  and  Mrs.  Griswold  is  not  necessary  for 
the  determination  of  any  such  controversy.    The  plaintiff  may  attempt  to 
bring  a  new  action,  but  he  cannot  in  this  action  substitute  Mrs.  Hopkins  and 
Mrs.  Griswold  in  place  of  ^VVayne  GrisWold. 
Motion  denied;  $10  costs. 

In  re  Kemmler. 

(Cayriaa  County  Court,    October  9, 1889.) 

t.  Habeas  Cobitjs — Constitutionai.  Law. 

Code  Civil  Proc.  N.  T.  S  2032.  provides  that  in  tmbeas  corfnis  proceedings  the 
prisoner  is  to  be  remanded  if  It  appears  that  he  is  detained  In  custody  by  virtue 
of  the  final  judgment  or  decree  of  a  competent  tribunal  of  civil  or  criminal  juria- 
diction,  and  section  2031  provides  for  his  discharge  if  no  lawful  cause  for  his  im- 

firisonment  is  shown.  Sostion  3034  prohibits  the  court,  on  the  return  of  the  writ, 
rom  inqiiiring  into  the  legality  or  justice  of  any  judgment  or  decree  specified  in 
section  2083,  except  as  therein  stated.  Held,  that  upon  the  return  to  a  writ  of 
habeas  corpux  the  court  may  inquire  into  the  constitutionality  of  the  statute  under 
which  the  Judgment  was  rendered ;  for  it  is  without  authority,  and  not  the  judg- 
ment of  a  competent  tribunal,  if  based  upon  an  unconstitutional  statute. 

•From  3S(  Abb.  N.  C.  289. 

v,7N.v.8.no.6 — 10 


Digitized  by 


Google 


146  HEW  TOBK  SUPPLEMENT,  vol.  7.        [Cayuga  C!o.  Ct. 

8.  &utE— Cruei.  awd  Unuscal  Puhishments — Death  st  Bibctricitt. 

Laws  N.  Y.  1888,  c  489,  {  6,  provides :  "The  punishment  of  deuth  must  In  every 
Cftse  be  inflicted  by  causing-  to  pass  through  the  body  of  the  convict  a  current  of 
electricity  of  sufficient  intensity  to  cause  death,  and  the  application  of  such  cur- 
rent must  be  continued  until  such  convict  is  dead.  "  Held,  that  where  a  person  sen- 
tenced to  death  under  this  law  assails  it  on  hiiheax  corpus  as  contravening  the 
prohibition  by  the  state  constitution  of  cruel  and  unusual  punishments,  the  burden 
is  on  him  to  prove  beyond  doubt  that  such  punishment  is  cruel  and  unusual  in  order 
to  overcome  the  presumption  of  the  oonstitutionality  of  the  law. 

Petition  for  writ  of  habeas  corpus. 

W.  Bourke  Cockran  and  Charles  8.  Hatch,  for  petitioner.  Attp.  Gen. 
Tabor,  Dep.  Atty.  Qen.  FoaU,  Dist.  Atty.  Quinby,  and  Bist.  Atty.  Rich,  for 
the  People. 

Day,  J.  At  a  court  of  oyer  and  terminer  held  at  Buffalo,  N.  T.,  on  the 
10th  day  of  May,  1889,  in  a  criminal  action  wlierein  the  people  of  the  Rtate  of 
Xew  York  were  plalntifFs,  and  William  Kemmler,  otherwise  called  John 
Hort,  was  defendant,  he  was  convicted  of  murder  in  the  flrst  degree,  in  that,' 
on  or  about  March  29th  of  that  year,  in  that  city,  be  killed  Matilda  Zi^Ier, 
alias  Matilda  Hort,  from  a  deliberate  and  premeditated  design  to  effect  her 
death,  and  on  the  14th  day  of  May  aforesaid  be  was,  for  his  crime,  sentenced 
by  said  court  to  suffer  death,  to  be  inflicted  by  the  application  of  electricity, 
in  the  Auburn  state-prison,  or  in  the  yard  or  inclosure  thereto  adjoining,  on 
some  day  in  the  week  commencing  Jane 24, 1889,  and  in  the  mean  time  to  be 
removed  to,  and  until  the  infliction  of  such  punishment  to  be  kept  in,  solitary 
confinement  in  said  prison,  pursuant  to  the  provisions  of  chapter  489  of  the 
Laws  of  1888,  amending  certain  sections  of  the  Code  of  Criminal  Procedure 
relative  to  the  infliction  of  the  death  penalty,  and  to  provide  means  therefor; 
and  on  the  16th  day  of  May  aforesaid,  a  warrant  commanding  his  confinenient 
and  execution  pursuant  to  said  sentence  was  issued  under  the  hand  of  the 
Hon.  Henry  A.  Childs,  the  justice  presiding  at  said  court,  and  its  seal,  di- 
rected to  Charles  F.  Durston,  Esq.,  agent  and  warden  of  said  prison ;  and 
thereafter,  and  on  the  11th  day  of  June  last,  upon  the  petition  of  Charles  S. 
Hatch,  Esq.,  attorney  for  the  defendant,  setting  forth  the  imprisonment  and 
threatened  deprivation  of  the  life  of  the  defendant,  pursuant  to  said  judgment, 
and  alleging  its  invalidity,  under  the  constitution  of  the  United  States  and 
that  of  the  state  of  New  York,  as  imposing  cruel  and  unusual  punishment, 
a  writ  of  habeas  corpus  was  allowed  by  the  Hon.  Charles  C.  Dwight,  jus- 
tice of  the  supreme  court,  directed  to  said  agent  and  warden,  returnable  on 
the  18tli  day  of  the  same  month  before  the  county  judge  of  Cayuga  county, 
who,  by  consent,  adjourned  the  proceedings  from  time  to  time,  till  the  26th 
day  of  June,  when  the  agent  and  warden  made  return  to  the  writ,  in  sub- 
stance, that  he  was  such  officer,  and  that  he  held  the  defendant  by  virtue  of 
said  judgment  and  warrant,  averring  the  punishment  aforesaid  not  to  be  cruel 
and  unusual,  and  said  act  of  the  legislature  not  to  be  violative  either  of  the 
constitution  of  the  state  of  New  York  or  that  of  the  United  States;  and  this 
return  the  defendant  controverted,  admitting  his  confinement  by  said  agent 
and  warden  by  virtue  of  said  judgment  and  warrant,  but  alleging  their  nul- 
lity, as  contravening  the  constitutional  inhibition  against  punishments  cruel 
and  unusual;  and  thereupon,  also,  the  defendant,  by  his  counsel,  offered  to 
prove  "that  the  infliction  of  the  penalty  named  in  the  sentence,  that  is  to  say, 
the  passing  of  an  electrical  current  through  the  body  of  the  said  William 
Kemmler,  is  a  cruel  and  unusual  punishment  within  the  meaning  of  the  con- 
stitution, and  that  it  cannot,  therefore,  be  lawfully  inflicted,  and  to  establish 
the  facts  upon  which  the  judge  can  pass,  as  to  the  character  of  the  penalty." 
The  attorney  general  objected,  and,  the  objection  being  overruled,  the  ap- 
pointment of  a  referee  was  agreed  upon,  for  the  purpose  of  taking  the  testi- 
mony, and  Tracy  C.  Becker,  Esq.,  was  named  such  referee  accoi-dingly,  and 
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he  has  now  made  report,  transmitting  a  large  amount  of  testimony  taken  by 
him,  and  argument  has  been  had. 

The  primary  inquiry  is  whether,  in  a  proceeding  like  the  present,  the  con- 
stitutionality of  the  statute  under  which  the  prisoner  is  detained  can  be  im- 
peached.  By  section  2032  of  the  Code  of  Civil  Procedure  it  is  provided 
that  in  habeas  corpus  proceedings  the  prisoner  is  to  be  remanded,  if  it  ap- 
pears that  he  is  detained  in  custody  by  virtue  of  the  final  judgment  or  decree 
of  a  competent  tribunal  of  civil  or  criminal  jurisdiction,  or  by  virtue  of  an 
execution  or  other  process  issued  upon  such  a  judgment.  By  section  2081 
the  prisoner's  dischnrge  is  provided  for  "if  no  lawful  cause  for  the  imprison- 
ment or  restraint,  or  for  the  continuance  thereof,  is  shown,  whether  the  same 
was  upon  a  commitment  for  an  actual  or  supposed  criminal  matter,  or  for 
some  other  cause;"  and  by  section  2034  the  court  or  judge,  upon  the  return 
of  tlie  writ,  is  prohibited  from  inquiring  into  the  legality  or  justice  of  any 
mandate,  judgment,  decree,  or  final  order  specified  in  section  2032,  except 
as  therein  staled.  The  Hevised  Statutes  regulating  proceedings  on  Jiabeas 
corpus,  in  force  before  the  adoption  of  the  Code,  were  to  the  same  effect. 
In  fie  Donahue,  1  Abb.  N.  C.  1,  it  was  held  by  the  supreme  court  that  on 
habeas  corpus  the  constitutionality  of  the  law  under  which  the  prisoner  was 
committed  could  not  be  attacked.  The  reason  assigned  was  th&t  so  to  do 
would  be  to  inquire  into  the  legality  of  the  judgment.  But  the  case  of  Peo- 
pie  v.  Liscomb,  60  N.  Y.  559,  in  the  court  of  appeals,  must,  I  think,  be  re- 
garded as  establishing  a  different  doctrine.  It  was  there  said  that  it  is  no 
new  feature  of  the  law  that  inferior  magistrates  may,  when  thereunto  called, 
sit  in  judgment  on  the  jurisdiction  of  the  highest  courts;  that  the  prohibi- 
tion of  the  habeas  corpus  act,  forbidding  the  inquiry  by  the  court  or  officer 
into  the  legality  of  the  previous  judgment,  decree,  or  execution,  does  not 
and  cannot,  without  nullifying  in  good  measure  the  provisions  of  certain 
sections  of  the  act,  take  from  the  court  or  olflcer  the  power,  or  relieve  from 
the  duty  of  determining  wiiether  the  process  judgment,  decree,  or  execution 
emanated  from  a  court  of  competent  jurisdiction,  and  whether  the  court 
making  the  judgment  or  issuing  the  process,  had  the  legal  and  constitutional 
power  to  give  such  judgment,  or  send  forth  such  process.  It  simply  prohib- 
its the  review  of  the  decision  of  a  court  of  com[)etent  jurisdiction.  If  the 
record  shows  that  the  judgment  is  not  merely  erroneous,  but  such  as  could 
not  under  any  circumstances,  or  upon  any  state  of  facts,  have  been  pro- 
noanced,  the  case  is  not  within  the  exception  of  the  statute,  and  the  appli- 
cant must  be  discharged.  As  well  at  the  common  law  as  under  the  statutes, 
if  the  party  is  detaineid  on  process,  the  existence  and  validity  of  the  process 
are  the  only  facts  in  issue,  and  the  right  to  inquire  into  the  validity  of  the. 
process  is  co-extensive  with  that  which  is  allowed  in  an  action  for  fnlse  im- 
prisonment. If  the  process  is  valid  on  its  face,  it  will  be  deemed  prima  fade 
legal,  and  the  prisoner  must  assume  the  burden  of  impeacliing  its  validity 
by  showing  want  of  jurisdiction.  Error,  irregularity,  or  want  of  form  is  no 
objection;  nor  is  any  defect  which  may  be  amended  or  remedied  by  the  court 
from  which  it  issues.  If  there  was  no  legal  power  to  render  the  judgment  or 
issue  the  process,  there  was  no  competent  court,  and  consequently  no  judg- 
ment or  process.  All  is  coram  non  jttdice,  and  void.  It  will  not  answer  to 
aay  that  a  court  having  power  to  give  a  particular  judgment  can  give  any 
judgment,  and  that  a  judgment  not  authorized  by  law  is  merely  voidable, 
and  not  void.  This  would  be  trifiing  with  the  law,  the  liberty  of  the  citizen, 
and  the  protection  thrown  around  his  person  by  the  bill  of  rights  and  the 
constitution,  and  creating  a  judicial  despotism.  It  would  be  to  defeat  jus- 
tice, nullify  the  writ  of  habeas  corpus  by  the  merest  technicality  and  the  most 
artificial  process  of  reasoning.  A  sentence  not  warranted  by  statute  is  ultra 
vires,  and,  like  every  other  act,  whether  judicial  or  ministerial,  done  without 
legal  authority,  is  void.     When  the  judgment  is  such  as  could  not,  under 
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any  circumstances,  or  upon  any  state  of  facts,  have  been  legally  pronounced, 
the  prisoner  is  entitled  to  l>e  discharged.  People  v.  Warden,  100  N.  Y.  24,  2 
N.  E.  Rep.  870;  People  v.  Nash,  12  Wkly.  Dig.  545;  Bx  parte  Lange,  18 
Wall.  163;  People  v.  Kelly,  82  Hun.  536.  There  is  no  authority  for  this 
judgment  and  warrant,  unless  it  be  found  in  the  law  of  1888.  I  conclude, 
therefore,  that  the  constitutionality  of  tliat  law  is  a  proper  subject  of  inquiry 
on  this  application;  since,  if  it  is  unconstitutional,  it  is  no  law,  and  the  judg- 
ment of  the  court  based  upon  it  was  without  authority.  It  was  no  judgment 
of  a  competent  tribunal. 

The  constitution  of  the  United  States  and  that  of  the  state  of  New  York, 
in  language  almost  identical,  provide  against  cruel  and  inhuman  punishment; 
but  it  may  be  remarked  in  passing  that  with  the  former  we  have  no  present 
concern,  as  the  prohibition  therein  contained  has  no  reference  to  punishments 
inflicted  in  state  courts  for  crimes  against  the  state,  bat  is  addressed  solely  to 
the  national  government,  and  operates  as  a  restriction  on  its  power.  Story, 
Const.  §  1904.  But  our  own  state  fundamental  law  is  so  benignant  that  not 
even  he  who  cruelly  murders  can  be  cruelly  punished.  Section  505  of  the 
Code  of  Criminal  Procedure,  in  force  prior  to  the  enactment  of  1888,  provided 
that  the  punishment  of  death  should  in  every  case  be  inAicted  by  hanging  the 
convict  by  the  neck  until  dead,  and  was  almost  a  literal  transcript  of  the  stat- 
ute which  it  superseded.  2  Rev.  St.  p.  659,  §  25.  By  chapter  489  of  the 
Laws  of  1888,  §  5,  that  section  of  the  Code  of  Criminal  Procedure  was 
amended  so  as  to  read  as  follows:  "The  punishment  of  death  must,  in  every  , 
case,  be  inflicted  by  causing  to  pass  through  the  body  of  the  convict  a  current 
of  electricity  of  sufficient  intensity  to  cause  death ;  and  the  application  of  such 
current  must  be  continued  until  such  convict  is  dead."  And  it  is  tliis  at- 
tempted change  in  the  mode  of  inflicting  the  death  penalty  as  punishment  for 
crime  that  provokes  the  present  controversy,  and  it  is  in  these  circumstances 
that  I  am  asked  to  discliuge  the  prisoner  from  his  present  detention ;  it  being 
contended  in  his  behalf  that  the  legislative  enactment  under  consideration 
provides  punishment  both  cruel  and  unusual,  the  infliction  whereof  may  well 
result  in  subjecting  its  unfortunate  victim  to  the  most  extreme  and  protracted 
vigor  and  subtility  of  cruelty  and  torture;  while,  on  the  other  hand,  it  i^  in> 
sisted  that  the  act  Is  one  promotive  of  reform,  a  step  forward  and  in  keeping 
with  the  Bcientiflc  progress  of  the  age;  that  the  application  of  electricity  as 
proposed  will  result  in  the  immediate  and  painless  death  of  the  culprit,  so 
that  the  unsightly  and  horrifying  spectacles  which  now  not  infrequently  at- 
tend executions  by  hanging  will  effectually  be  prevented;  that  the  question 
is  not  whether  any  particular  engine  provided  or  to  \m  provided  for  use  in  tlie 
attempted  enforcement  of  the  law  will  prove  successful  in  operation,  whetlier 
the  continuous  or  alternating  current  is  better  for  the  purpose,  or  whether 
any  certain  quantity  or  force  of  electricity  will  kill  the  condemned,  except  as 
that  force  or  quantity  is  limited  by  ability  to  generate  it.  Paradoxical  as  it 
may  seem,  both  of  these  positions  are  professedly  based  on  grounds  of  mercy 
and  humanity. 

The  question  of  the  constitntionality  of  this  law  is  of  importance,  for,  apart 
from  any  other  consideration,  should  it  ultimately  be  held  unconstitutional, 
not  only  may  the  condemned  possibly  escape  his  desert  for  adjudicated  guilt, 
but  all  other  persons  committing  capital  crimes  since  the  beginning  of  the 
current  year  may  likewise  go  unpunished,  inasmuch  as  it  is  expressly  pro- 
vided in  section  10  of  said  chapter  that,  after  it  takes  effect,  a  crime  punish- 
able by  death  must  be  punished  according  to  its  provisions,  and  not  otherwise; 
and  it  is  clcHr  that  any  penal  act  hereafter  passed  to  apply  to  those  cases  would 
necessarily,  and  justly  be  held  void,  as  ex  post  facto.  And  it  is  a  question  of 
novelty.  There  is  no  precedent  for  guidance  or  following.  It  is  the  pioneer 
case,  and  its  final  decision  is  awaited  with  interest,  not  only  in  this  state,  but 
in  other  states  and  countries.    In  this  connection  it  is  noteworthy  that  tho 
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questionable  chapter  became  law  after  much  more  than  ordinary  considera- 
tion and  deliberation.  The  executive  had  called  ttie  attention  of  the  legisla- 
ture to  the  subject  of  the  infliction  of  the  death  penalty  by  hanging,  suggest- 
ing the  question  of  change,  and  by  an  act  passed  in  1886,  and  amended  in 
1887,  a  commission,  consisting  of  gentlemen  of  recognized  standing,  ability, 
and  learning,  had  been  appointed  to  investigate  and  report  the  most  humane 
and  practical  method  known  to  modern  science  of  carrying  into  effect  the  sen- 
tence of  death  in  capital  cases;  and,  after  having  made  the  subject  their  spe- 
cial care  and  study,  they  made  report  of  their  proceedings,  and  the  act  whose 
provisions  are  now  criticised  was  the  outcome  of  their  labors  and  judgment, 
and  met  legislative  favor  and  executive  approval.  And  it  is  against  all  this 
that  I  am  now  asked  to  interpose  and  hold  noil  that  result  as  counter  to  the 
constitution. 

The  question  is  also  one  largely  of  fact.  Section  2031  of  the  Code  of  Civil 
Procedure  provides  that  the  court  or  judge  before  which  or  whom  a  prisoner 
is  brought  by  virtue  of  a  writ  of  habeas  corpus  most,  immediately  after  the 
return  of  the  writ,  examine  into  the  facts  alleged  in  the  return,  and  into  the 
cause  of  the  Imprisonment  or  restraint  of  the'  prisoner,  and,  as  before  said, 
mast  make  a  final  order  to  discharge  him  therefrom,  if  no  lawful  cause  for  the 
imprisonment  or  restraint  or  for  the  continuance  thereof  is  shown,  whether 
the  same  was  upon  a  commitment  for  an  actual  or  supposed  criminal  matter, 
or  for  some  other  cause.  And  it  was  because  the  burden  of  satisfying  the  ju- 
dicial mind  of  the  cruel  and  unusual,  and  therefore  unconstitutional,  character 
of  the  law  in  question  was  upon  the  defendant  {People  v.  Liscomb,  supra,) 
and  to  afford  him  opportunity  to  present  the  facts  as  he  claimed  them  to  be, 
that,  as  the  better  course,  the  reference  was  ordered,  notwithstanding  what 
was  said  by  Earl,  J.,  in  Re  Hailroad  Co.,  70  N.  Y.  327,  to  the  effect  that 
proof  could  not  be  taken  for  the  purpose  of  showing  a  statute,  valid  and  reg- 
ular on  its  face,  to  be  unconstitutional,  because  it  was  considered  that  this  case 
widely  differed  from  that,  inasmuch  as  in  this,  as  nut  in  that,  scientiflc  ques- 
tions were  involved;  that  an  intelligent  decision  of  the  question  would  seem 
to  require  that  there  be  furnished  to  those  called  upon  to  decide  all  the  light 
that  scientists,  experts,  and  others  having  large  experience  in  electrical  mat- 
ters should  be  able  to  give,  matters  which  could  not  be  said  to  be  of  common 
knowledge,  and  concerning  which  judges  could  not  be  supposed  to  have  any 
better  understanding  than  legislators;  and,  generally,  upon  the  grounds  and 
for  the  reasons  usually  assigned  for  the  admission  of  so-called  expert  testi- 
mony on  ordinary  trials  of  questions  of  fact;  and  upon  the  further  considera- 
tion that,  if  the  reference  should  be  held,  on  appeal,  to  have  been  right- 
fully ordered,  the  testimony  would  be  at  hand  for  use,  and  otherwise  it  might 
be  disregarded,  and  the  error  would  be  harmless.  It  was,  however,  to  be  ex- 
pected, as  the  result  is,  that  the  testimony  would  prove  to  be  conHicting,  and, 
uf  necessity,  in  great  degree  speculative  and  hypothetical,  for  on  no  person 
has  the  experiment  yet  been  tried,  and  no  endeavor  to  take  human  life  by 
means  of  electricity  has  been  made,  under  the  circumstances  and  conditions, 
and  with  the  appliances,  indieated  by  scienliSc  knowledge  as  those  most  favor- 
able to  produce  a  fatal  result. 

Although  the  phnise  "cruel  and  unusual  punishments"  has  a  history  of  200 
years,  it  is  not  an  easy  task  to  define  it.  It  waH  siiid  in  Wilkerson  v.  Utah,  99  U. 
S.  130,  that  "difficulty  would  attend  the  effort  to  define  with  exactness  the  ex- 
tent of  the  constitutional  provision."  Courts  have  rarely  been  called  upon  to 
construe  it.  Nor  is  it  now  at  all  needful,  in  the  view  which  I  entertain  of 
the  present  case,  and  of  my  duty  in  regard  to  it,  to  attempt  any  accurate  and 
comprehensive  definition.  Beyond  doubt,  many  of  the  methods  used  for  the 
infliction  of  the  death  penalty  In  other  times  and  countries  would  to-day  and 
in  our  land  be  held  illegal.  As  among  these  may  be  mentioned  crucifixion, 
boiling  in  water,  oil,  or  lead,  blowing  from  cannon's  mouth,  burning,  break- 
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Ing  on  the  wheel,  dismemberment,  burying  alive.  But  not  death  itself  Is  a 
cruel  and  unusual  punishment,  nor  is  death  by  gunshot  or  by  hanging,  though 
there  seems  to  be  an  element  of  cruelty  Inseparable  from  any  taking  of  human 
life  as  punishment  for  crime;  but  it  is  dearlynot  against  this  tliat  the  consti- 
tutional prohibition  is  directed.  It  was  held  by  the  supreme  court  of  the 
United  States  in  the  Wilkerson  Case  above  cited,  that  a  sentence  to  death  by 
shooting  was  not  illegal  in  Utah.  Death  was  tlie  penalty  for  murder  at  the 
common  law,  and  of  its  infliction,  Blackstone  said:  "If  upon  judgment  to 
be  hanged  by  the  neck  till  he  is  dead  the  criminal  be  not  thoroughly  killed,  bat 
revives,  the  sheriff  must  hang  him  again ;  for  the  former  hanging  was  no  exe- 
cution of  tlie  sentence.  And  if  a  false  tenderness  were  to  be  indulged  in  such 
cases,  a  multitude  of  collusions  might  ensue.  Nay,  even  while  abjurations 
were  in  force,  such  a  criminal,  so  reviving,  was  not  allowed  to  take  sanctu- 
ary, and  abjure  the  realm,  but  his  fleeing  to  sanctuary  was  held  an  escape  in 
theoiflcer."  4  Comm.  406.  "Any  punishment  declared  by  statute  for  an 
offense  which  was  punishable  in  the  same  way  at  the  common  law  could  not 
be  regarded  as  cru^  or  unusual  in  the  constitutional  sense."  Cooley,  Const 
Lim.  329.  The  common-law  rule  applied  In  this  Btat«  when  the  constitu- 
tional provision  under  consideration  was  adopted,  and  long  before  and  after, 
until  the  act  of  1888  took  effect;  and  no  question  was  made  as  to  the  legality 
of  death  by  banging.  That  statute  but  clianged  the  means  whereby  to  pro- 
duce death.  And  can  it  be  said  that  in  this  case  it  has  been  plainly  and  be- 
yond doubt  established  that  electricity  as  a  death-dealing  agent  is  likely  to 
prove  less  quick  and  sure  in  operation  than  the  rope?    I  believe  not. 

But,  back  of  all  other  questions  mooted  on  the  argun^nt  lies  another,  and 
it  is,  what  is  the  duty  of  courts  and  judicial  ofllcers  when  called  upon  to 
declare,  in  a  case  like  this,  a  legislative  act  void  as  against  the  constitution, 
and  by  what  rule  should  they  be  governed  i*  "The  power  of  the  state  over 
crimes  is  committed  by  the  constitution  to  the  legislature,  without  a  deflui- 
tion  of  any  crime,  without  a  description  of  any  punishment  to  be  adopted. 
*  *  *  It  is,  then,  a  power  to  produce  the  end  by  adequate  means,  a  power 
to  establish  a  criminal  code,  with  competent  sanctions,  a  power  to  define 
cri  mes  and  prescribe  punisliments  by  laws,  in  the  discretion  of  the  legislature. " 
Barker  v.  People,  3  Cow.  705.  Every  presumption  is  in  favor  of  the  act. 
People  V.  Cotnstock,  78  N.  Y.  861.  Every  statute  is  presumfd  to  be  constitu- 
tional, and  every  intendment  is  in  favor  of  its  validity.  When  a  statute  is 
challenged  as  in  conflict  with  the  fundamental  law,  a  clear  and  substantial 
conflict  must  be  found  to  exist  to  justify  its  condemnation;  but,  when  found, 
courts  must  not  hesitate  to  condemn.  The  constitution  is  the  voice  of  the 
people  speaking  in  their  sovereign  canacity,  and  it  must  be  heeded.  In  re 
Railroad  Co.,  70  N.  Y.  342;  Warner  v.  Beers,  23  Wend.  166.  Courts  do 
not  sit  in  review  of  the  discretion  of  the  legislature,  or  to  determine  upon  the 
expediency,  wisdom,  or  propriety  of  legislative  action  in  matters  within  the 
powers  of  the  legislature.  People  v.  Albertsun,  55  N.  Y.  54.  "It  is  a  sol- 
emn act  in  any  case  to  declare  that  that  body  of  men  to  whom  the  people 
have  committed  the  sovereign  function  of  making  the  laws  for  the  common- 
wealth have  deliberately  disregarded  the  limitations  imposed  upon  this  dele- 
gated authority,  and  usurped  power  which  the  people  have  been  careful  to 
withhold;  and  it  is  almost  equally  so  when  the  act  which  is  adjudged  to  be 
unconstitutional  appears  to  be  chargeable  rather  to  careless  and  improvident 
action  or  error  in  judgment  than  to  intentional  disregard  of  obligation. 
Courts  ought  never  to  declare  a  statute  void  unless  its  nullity  and  invalidity 
are  placed,  in  their  judgment,  beyond  reasonable  doubt.  Such  a  ruling  ought 
not  to  rest  on  vague  conjecture."  Cooley,  Const.  Lim.  159,  182, 183.  The 
validity  of  an  act  is  to  be  presumed  until  its  invalidity  is  proved  beyond  a 
reasonable  doubt.  Ogden  v.  Sawnders,  12  Wheat.  213.  The  opposition  be- 
tween the  constitution  and  the  law  should  be  such  that  the  judge  feels  a  clear 
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and  strong  conviction  of  their  incompatibility  with  each  other.  Fleteher  t. 
Peek,  6  Cranch,  87, 128.  A  legislative  act  is  not  to  be  declared  void  upon  a 
mere  conflict  of  interpretation  between  the  legislative  and  judicial  power.  Be- 
fore proceeding  to  anniU  by  judicial  sentence  what  has  been  enacted  by  the 
law-making  power,  it  should  clearly  appear  that  the  act  cannot  be  supported 
by  any  reasonable  intendment  or  allowable  presumption.  People  v.  Super- 
viaors,  17  N.  Y.241.  The  judicial  power  in  declaring  an  act  of  the  legisla- 
ture void  does  not  proceed  upon  the  theory  that  it  has  superiority  over  tlie 
legislative,  or  that  laws,  to  be  valid,  must  conform  to  its  notions  of  wisdom 
or  propriety.  The  duty  and  responsibility  ia  upon  the  courts  to  decide,  when 
the  queetion  Is  presented  to  them,  wiiether  an  act  the  constitutionality  whereof 
is  assailed  transgresses  the  inhibitions  of  the  fundamental  law;  and,  if  found 
so  to  do,  it  is  no  law,  and  is  to  be  so  declared.  It  is  manifest  chat  the  duty 
should  be  proceeded  upon  with  great  caution  and  hesltiition,  since  one  co-or- 
dinate branch  of  the  government — the  judicial— is  thus  asked  to  determine 
that  another  branch — the  legislative — has  erred.  That  this  should  be  fear- 
lessly done  in  a  proper  case  is  undoubtedly  true,  but  it  is  as  true  that  the 
power  is  not  to  be  exercised  unless  the  necessity  for  so  doing  is  clearly  appar- 
ent. 

All  tbe  anthorities  are,  I  believe,  to  the  effect  that  in  a  doubtful  case  a 
statute  assailed  as  unconstitutional  sliould  not  be  judicially  declared  so  to  be. 
Tbe  grounds  and  reasonableness  of  the  rule  appear  in  the  citations  already 
made,  and  no  reason  is  perceived  why  it  should  not  have  application  in  every 
case,  whether  civil  or  criminal,  in  whatever  manner  the  doubt  may  arise,  and 
whether  it  be  on  a  question  of  law  or  fact.  And  all  of  these  considerations 
apply  with  peculiar  force  wlien  the  question  is  presented  on  a  motion  before 
a  single  judicial  officer.  Maoomber  v.  Mayor,  17  Abb.  Pr.  35.  In  several 
jurisdictions  it  is  tbe  constant  practice  not  to  allow  a  case  involving  a  consti- 
tutional question  to  be  heard  until  every  member  of  the  court  is  present.  In- 
deed, in  one  state  (Rhode  Island)  it  is  provided  by  statute  that  whenever  the 
constitutionality  of  any  legislative  act  is  called  in  question  in  any  other 
than  tbe  supreme  court,  such  court  shall  rule  the  act  to  be  constitutional, 
and,  if  its  judgment  is  rendered  against  the  party  raising  the  question,  it 
shall  certify  the  (Ssuse  to  the  supreme  court  for  its  decision.  A  writer  has  re- 
cently said  that  "a  deference  to  the  opinion  of  the  legislature,  and  a  modest 
consciousness  of  one's  liability  to  err,  would  naturally  prevent  a  single  judge 
from  declaring  an  act  to  be  unconstitutional,  except  in  a  clear  case."  It  was 
declared  in  Re  Donahue,  supra,  that  it  is  safe  and  better,  when  a  judgment 
has  been  rendered,  which  an  express  statute  authorizes,  to  leave  its  review  to 
the  regular  and  more  deliberate  process  of  the  higher  courts  than  to  make  of 
every  court  and  officer  authorized  to  issue  this  writ  a  tribunal  summarily  to 
decide  such  grave  and  momentous  questions. 

From  the  foregoing  authorities  three  rules  appear,  and  they  are:  First, 
that  to  every  legislative  act  there  attaches  a  presumption  of  constitutionality, 
and  the  burden  of  showing  it  to  be  unconstitutional  is  upon  bim  who  assails 
it;  second,  that  no  such  act  should  be  annulled  by  the  judiciary  as  opposed  to 
the  fundamental  law  in  a  doubtful  case;  and,  third,  that  when  a  constitu- 
tional question  arises  before  a  single  magistrate  be  should  only  declare  tbe 
law  invalid  when  his  duty  so  to  do  is  entirely  clear,  and  that  in  any  case  of 
grave  import  he  is  justified,  if  not  by  propriety  required,  to  leave  the  matter 
to  the  deliberation  and  determination  of  appellate  tribunals.  Applying,  tiien, 
these  principles  to  the  present  case,  the  questions  are  whether  tbe  prisoner 
has  overcome  that  presumption;  whether  he  has  made  it  appear,  by  proofs 
or  otherwise,  beyond  doubt,  that  the  statute  of  1888,  in  regard  to  the  infliction 
of  tbe  death  penalty,  provides  a  cruel  and  unusual,  and  therefore  unconstitu- 
tional, punishment;  and  that  a  force  of  electricity  sufficient  to  kill  any  human 
subject  with  celerity  and  certainty  when  scientitically  applied,  cannot  be  gen- 
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erated.  In  my  judgment  Ihese  questions  must  be  answered  negatively.  The 
utmost  that  can  justly  be  said  in  his  favor  is  that  there  is  diversity  of  opinion 
on  the  principal  question.  Before  the  statute  can  rightfully  be  abrogated, 
there  should  be  judicial  knowledge  that  the  punishment  therein  provided  is 
cruel  and  unusual.  There  is  no  such  knowledge,  and  his  contention  fails. 
In  any  case,  the  gravity  of  the  matter  demands  that  it  be  left  to  the  courts 
for  their  determination.  If  these  views  are  correct,  the  claim  so  earnestly 
and  eloquently  pressed  by  the  learned  counsel  for  the  prisoner  to  the  effect 
that,  if  it  is  doubtful  that  electricity  will  kill  at  once,  and  therefore  painlessly, 
in  every  instance  in  which  it  may  be  administered  to  take  the  life  of  a  culprit 
as  condign  punishment,  his  client  should  be  discharged,  as  there  is  and  can 
be  no  valid  law  in  this  state  whereby  even  a  convicted  murderer  can  be  deliv- 
ered over  to  an  experiment,  and  that  to  hold  otherwise  is  a  rule  against  at 
least  the  spirit  of  the  constitution,  cannot  be  here  allowed. 

I  do  not  discuss  the  testimony,  for,  in  view  of  the  understanding  that  the 
matter  is  to  engHge  the  attention  of  the  intermediate  and  ultimate  courts  of 
appeal,  it  would  bea  work  of  supererogation  so  to  do,  inexpedient  and  profit- 
less. 

There  Is  still  another  factor  in  the  case,  to  which  no  allusion  has  been  made, 
but  which  has  no  little  weight  in  determining  my  course  of  action,  and  it  is 
that  the  court  of  oyer  and  terminer,  in  passing  sentence  upon  the  d^endant, 
by  implication  at  least  must  be  deemed  to  have  pronounced  in  favor  of  the 
constitutionality  of  the  disputed  law.  Judicial  comity  and  a  decent  respect 
for  tiiat  tribunal  would  seem  to  require  that  I  follow  that  ruling.  People  v. 
Fancher,  2  Hun,  226,  235. 

Having  thus  sulliciently  indicated  the  grounds  of  my  decision,  consideration 
of  the  other  questions  suggested  on  the  argument  is  unnecessary.  An  order 
wiU  be  made  remanding  the  prisoner. 


KoNALD  V.  Mutual  Beserye  Fund  Life  Ass'n.' 
(Circuit  Court,  New  York  County.    April,  1889.) 

L  LiPB  Inbubance — Conditions  of  Pomct — ^Acceptance  op  Overdue  PsEiciuir. 

A  policy  of  life  Insurance  stipulated  that  upon  a  failure  to  pay  any  premium  when 
due  the  policy  should  become  void.  There  was  such  a  failure,  and,  upon  a  tender 
of  the  amount  thereafter,  the  Insurer  accepted  it,  and  gave  a  receipt,  which  stated 
that  It  was  accepted  upon  condition  that  the  insured  was  of  temperate  hahits,  and 
In  as  good  health  as  when  the  policy  was  issued;  otherwise  the  payment  and  re- 
ceipt and  the  original  policy  should  be  void.  Buch  acceptance  and  receipt  were  pro- 
vided for  in  the  constitution  and  by-laws  of  the  insurance  company,  which  were 
made  a  part  of  the  original  contract  of  insurance.  Held,  that  such  payment  and 
receipt  constituted  a  new  contract,  by  which  insured  was  bound,  whether  he  read 
the  receipt  or  not ;  and,  it  appearing  that  he  was  not  at  that  time  of  temperate  hab- 
its, nor  in  as  good  health  as  when  be  was  originally  insured,  the  receipt  was  of  no 
effect,  and  the  policy  remained  void. 

8.  Same— Waiver. 

The  insurer  does  not  waive  such  forfeiture  by  requesting  proofs  of  the  death  of 
the  insured  and  giving  instructions  la  regard  thereto. 

Agnes  Ronald  sued  upon  a  certificate  of  insurance  issued  by  the  Mutual 
Reserve  Fund  Life  Association  upon  the  life  of  George  Ronald,  and  made  pay- 
able to  plaintiff,  which  contained  a  stipulation  that  upon  failure  to  make  the 
payments  thereon  when  they  were  due  the  certificate  should  be  void,  and  all 
payments  made  thereon  be  forfeited  to  the  company.  One  Hardenburg  pre- 
sented to  defendant  on  September  26,  1884,  the  amount  due  August  21, 1884, 
for  which  defendant  gave  a  receipt,  stating  that,  the  payment  not  having  been 
made  when  it  was  due.  It  was  accepted  only  on  condition  that  the  insured 
was  at  that  time  in  as  good  Iiealth  as  when  the  certificate  was  issued;  other- 
wise such  certiiicate  should  be  void,  as  therein  provided.  It  was  not,  at  tlie 
time  of  payment,  disclosed  to  defendant  that  the  insured  was  ill.    He  died 

'From  23  Abb.  N.  C.  871. 
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the  next  day,  and  defendant,  upoa  being  informed  of  his  death,  delivered  to 
plaintlfTs  representative  blank  proofs  of  loss,  with  instructions  as  to  filling 
up  the  same,  and  subsequently  resisted  payment  on  the  ground  of  forfeiture, 
whereupon  plaintiff  brought  this  action.  At  the  close  of  plaintiff's  case  de- 
fendant moved  to  dismiss  the  complaint. 

Charles  B.  Meyer,  tor  plaintiff.    Taylor  <£  Parker,  for  defendant. 

Barrett,  J.  By  the  failure  to  pay  the  dues,  $10,  on  or  about  August  21, 
1884,  the  policy  became  null  and  void,  and  all  previous  payments  made  thereon 
were  forfeited  to  the  company.  The  contract  of  life  insurance  was  then  at  an 
end.  This  was  the  situation  when  Mr.  Hardenburg  went  to  the  office  of  the 
company  on  September  26,  1884,  and  paid  the  $10  so  due  on  the  2l8t  of  the 
preceding  August.  Mr.  Hardenburg  was  bound  to  know  that  a  reinstate- 
ment of  the  policy  on  September  26th  depended  upon  the  will  of  the  company, 
and  accordingly  be  should  have  examined  the  instrument  given  to  him  at  the 
time  of  payment.  Such  instrument  could  not,  in  the  nature  of  things,  have 
been  understood  to  be  an  ordinary  receipt  of  dues.  It  would  naturally  ex- 
press tbet^rms  of  waiver,  or  tlie  conditions  of  reinstatment,  or  whatever  else 
was  essential  to  give  renewed  life  to  the  old  policy  or  to  create  a  new  contract. 
The  receipting  clerk  had  no  authority  in  law  to  contract  afresli  for  tlie  com- 
pany, except  upon  the  terras  and  conditions  to  which  he  was  limited  by  the 
instructions  given  to  him  pursuant  to  the  constitution  and  by-laws,  which 
constitution  and  by-laws  were  made  part  and  psircel  of  the  original  contract 
of  insurance.  Accordingly  the  payment  of  the  $10,  and  the  delivery,  con- 
temporaneously therewith,  of  the  receipt,  togethir  constitute  the  fresh  con- 
tract. The  insured  thereupon  became  bound  by  the  terms  and  conditions  em- 
bodied in  the  receipt,  and  he  so  became  bound  whether  he  or  Mr.  Hardenburg 
read  it  or  not.  He  was  as  much  bound  by  the  terms  of  the  receipt  as  he  wtis 
by  the  terms  of  the  original  policy.  Now,  this  is  a  conditional  receipt.  It 
specifies  the  fact  that  the  time  for  the  payment  of  the  dues  had  expired;  that 
such  payment  was  tendered  after  the  expiratio)i  of  the  contract  period;  and 
that  the  receipt  was  given  and  accepted  upon  certain  conditions.  These  con- 
ditions read  as  follows:  "That  the  said  member  is  now  living,  and  of  temper- 
ate habits,  and  is  in  as  good  health  as  when  originally  received  as  a  member 
of  the  association  under  the  certificate."  And  it  further  provides  that  other- 
wise the  payment  and  the  receipt  and  the  original  certificate  should  be  null 
and  void.  It  is  clear,  upon  the  evidence,  that  the  insured  was  not,  on  Sep- 
tember 26,  1884,  a  man  of  tempertite  habits,  nor  in  as  good  health  as  when 
originally  received  as  a  member  of  the  association  under  the  certificate.  It 
would  seem  to  follow,  therefore,  that  the  payment  at  that  date  of  the  August 
dues  was  null  and  void,  and  tbnt  the  original  certificate  received  no  fresh  life. 
It  remained  just  as  it  was  at  the  time  of  payment, — null  and  void. 

It  is  also  contended  that  there  was  a  waiver  resulting  from  the  request  for 
proofs  of  death,  and  from  the  instructions  given  in  regard  to  them.  In  my 
judgment  this  request  and  these  instructions  did  not  amount  to  a  waiver  of 
an  existing  forfeiture.  The  plaintiff  was  not  thereby  misled  to  her  prejudice. 
Uer  rights  depended  upon  the  facts  existing  at  the  death  of  her  husband.  The 
question  of  waiver  might  subsequently  arise  with  respect  to  conditions  as  to 
the  proofs  of  death,  but  the  insurer  is  not  bound  to  abandon  its  claim  of  for- 
feiture if  it  wo(ild  insist  u[)on  a  compliance  with  the  terms  of  the  policy  as  to 
the  proof  of  death.  The  case  of  Insurance  Co.  v.  Stevenson,  8  Ins.  Law  .J. 
922,  is  in  point.  The  principle  which  I  have  stated  was  there  maintained  by 
the  court  of  appeals  of  Kentucky,  and  the  learned  editor  of  the  journiil  adds 
a  very  copious  and  instructive  note,  citing  all  the  cases  upon  the  subject,  and 
making  the  following  clear  and  correct  statement  of  the  results :  "If  the  mere 
demand  fur  formal  proof  of  loss,  with  a  knowledge  that  the  insured  had  vio- 
lated a  policy  stipulation,  were  liable  to  operate  as  a  waiver  of  such  stipula- 
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tion,  it  would  follow  that  the  insurer  must  surrender  bis  right  to  demand 
such  proof,  if  he  would  avail  himself  of  the  breach ;  or,  at  any  rate,  he  could 
not  safely  demand  proof  without  at  the  same  time  being  careful  to  notify  the 
insured  of  bis  proposed  future  line  of  defense. "  There  are  cases  which  bold 
that  there  may  possibly  be  an  election  between  the  claim  of  forfeiture,  be- 
cause of  acts  an tr cedent  to  the  death  of  tiie  insured  and  the  demand  for  proofs 
of  death,  but  those  are  cases  where,  upon  the  facts,  there  was  a  clear  election; 
cases  where  the  plaintiff  had  been  subjected  to  expensive  and  burdensome  ef- 
forts to  supply  elaborate  details  in  the  proofs  required  by  the  company;  cases 
where  the  facts  otherwise  indicated  clear  abandonment  of  any  position  in- 
consistent with  the  demand  for  such  elaborate  and  expensive  proofs.  It  is 
needless  to  say  that  nothing  of  the  kind  exists  in  the  present  case.  The  de- 
fendant asked  for  nothing  more  than  the  ordinary  proofs  requiivd  under  or- 
dinary circumstances,  and  just  as  soon  as  it  was  clear  to  the  mind  of  those 
who  were  acting  for  the  company  that  there  was  no  jnst  claim  against  it, 
owing  to  the  facts  existing  at  the  time  of  death,  that  position  was  promptly 
asserted.  For  these  reasons  I  feel  constrained  to  dismiss  the  complaint;  and 
I  think  it  fair  to  say  that  it  is  one  of  those  cases  where  a  well-regulated  com- 
pany, desiring  to  do  justice  to  all  those  whom  it  represents,  might  fairly,  and 
with  a  due  sense  of  equity,  make  the  defense  it  has  here.  It  certainly  was  a 
▼ery  peculiar  case,  where,  after  a  policy  had  lapsed  for  over  a  month,  and  the 
insured  was  within  one  day  of  his  death,— suffering  from  fatty  degeneration 
of  the  heart, — the  dues  have  been  tendered  without  full  disclosure  of  the  then 
existing  facts.  I  do  not  suppose  there  is  the  slightest  doubt  that  if  the  whide 
truth  had  been  known  to  the  officers  of  the  company  they  would  scarcely  have 
felt  justifled  in  acceding  to  the  request  that  the  insurance  be  kept  alive.  I 
am  satisfied,  therefore,  that  in  this  case  the  application  of  the  rules  of  law  do 
not  work  any  real  hardship.     Complaint  dismissed. 


Bhinelander  v.  Martin.  > 

(Otttf  Court  of  New  York,  Special  Term.    April,  1889.) 

Actions  fob  Rent^-CovntebClaims. 

In  an  action  for  rent,  the  answer  admitted  the  rent  due,  but  set  up  as  a  ooanter- 
claim  that,  notwithstanding  a  covenant  for  quiet  enjoyment  in  the  lease,  plaintiff 
brought  suit  against  defendant  for  the  forfeiture  of  the  lease,  without  probable 
cause;  that  defendant  recovered  judgment;  and  that  by  reason  of  the  action  de- 
fendant was  greatly  damaged  in  his  business.  Held,  that  such  counter- claim  was 
demurrable,  because  it  alleged  neither  a  breach  of  the  covenant,  nor  a  malicious 
prosecution,  and  also  because  it  sounded  in  tort,  and  did  not  arise  out  of  plaintiff's 
cause  of  action. 

On  motion  to  amend  demurrer,  and  on  demurrer  to  counter-claim. 

Action  for  rent  by  William  Rbinelander  against  George  S.  Martin.  De- 
fendant answering,  admitted  the  rent  due,  and  counter-claimed.  Plaintiff 
demurred  to  the  counter-claim  on  the  ground  that  it  did  not  state  facts  sulB- 
cient  to  constitute  a  cause  of  action,  and  subsequently  moved  for  leave  to 
amend  the  demurrer  by  adding  that  the  counter-claim  was  not  one  of  those 
specified  in  Ckxie  Civil  Froc.  N.  Y.  ^  501.  Both  the  motion  to  amend  and  tbe 
demurrer  now  come  on  to  be  heard. 

Toung  <b  Fanplanck,  for  plaintiff.    John  F.  Molntyre,  for  defendant. 

Nehrbas,  J.  The  motion  to  amend  tbe  demurrer  was  returnable  April 
1st,  inst.  The  papers  thereon,  together  with  the  pleadings  upon  tbe  demur- 
rer, were  submitted  to  me  on  the  8th  inst.  The  motion  to  amend  was  referred 
to  me  by  the  chief  justice,  on  the  ground  that  I  had  the  question  of  the  de- 
murrer under  advisement.  This  was  not  strictly  correct.  No  papers  what- 
ever had  been  submitted  to  me,  nor  were  they  handed  in  until  the  8th  inst.. 
as  stated.    I  therefore  consider  the  motion  to  amend  and  the  argument  ot 

>  From  28  Abb.  N.  C.  USt. 
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the  demurrer  as  presented  to  me  at  the  same  time  for  decision.  The  motion 
to  amend  the  demurrer  will  be  granted;  but.  in  view  of  the  fact  that  it 
was  made  so  late,  terms  must,  under  the  circumstances,  be  imposed .  Twenty- 
five  dollars  will  be  awarded  to  the  defendant  upon  the  motion,  to  be  offset 
to  the  costs  on  the  demurrer  in  plaintiff's  favor,  as  will  hereafter  appear. 
Now,  as  to  the  demurrer  as  amended.  This  action  is  for  rent  under  a  writ- 
ten lease.  The  answer  admits  the  rent,  but  sets  up  as  a  counter-claim  that, 
although  the  lease  contained  a  covenant  for  quiet  enjoyment,  tlie  plaintiff, 
without  probable  cause,  brought  a  suit  against  the  defendant  in  the  superior 
court  of  this  city  for  the  forfeiture  of  the  lease,  Ijased  on  certain  violations  of 
covenants  contained  in  the  lease;  that  the  suit  was  prosecuted  without  just 
cause,  a  trial  had,  and  judgment  duly  rendered  thereon  in  favor  of  tlie  de- 
fendant; "that  by  reason  of  tlie  institution  of  said  action,  and  its  unjust 
prosecution,  the  defendant,  who  at  tlie  time  of  the  commencement  thereof 
was  carrying  on  a  large  livery  and  boarding  stable  business  in  the  said  prem- 
ises, lost  many  of  his  customers  and  boarders,  wlio  withdrew  their  trade  and 
patronage  from  him,  lest  their  property  should  be  disturbed  summarily  on  the 
premises;  and  that  by  reason  thereof  defendant  suffered  great  loss,  and  waa 
compelled  to  defend  said  action  at  great  expense,  to  bis  damage  $1,500." 

Plaintiff  demurs  to  the  counter-claim  "on  the  ground  that  the  counter-claim 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
coanter-daim  is  not  of  the  character  speciSed  in  section  501  of  the  Code  of 
Civil  Frocedare."  The  counter-claim  is  based  either  on  a  breach  of  the  cov- 
enant of  quiet  enjoyment,  or  else  it  is  for  malicious  prosecution,  and  in  nei- 
ther case  will  it  constitute  a  legal  defense  to  the  plaintiff's  action.  In  order 
to  maiutain  an  action  for  breach  of  the  covenant  for  quiet  enjoyment,  an  act- 
ual eviction,  accompanied  by  a  complete  ouster  from  the  premises,  must  b» 
alleged  and  proved.  Sdyerton  v.  Page,  20  N.  Y.  281;  Whitbeok  v.  Cook,  15 
Johns.  483;  Boreel  v.  Lawton,  90  N.  Y.  297.  If  the  landlord's  acts  be  of 
such  a  character  as  to  justify  the  tenant  in  leaving  and  abandoning  the  prem- 
ises, the  latter  has  been  evicted;  but  a  tenant  cannot  remain  in  possession, 
and  claim  an  eviction.  See  cases  cited.  Xo  eviction  is  alleged,  hence  none 
can  be  proven,  and,  if  the  counter-claim  be  intended  to  l)e  claimed  for  a  breach 
of  the  covenant  referred  to,  it  must  fail.  If  the  connter^claim  is  for  malicious 
prosecution,  it  is  fatally  defective  in  failing  to  allege  malice,  the  essential  feat- 
ure in  that  class  of  actions.  Want  of  probable  cause  is  not  sufBcient.  Malice 
must  be  alleged  and  proven.  Besson  v.  Southard,  10  N.  Y.  236.  Besides,, 
such  a  counter-claim  is  open  to  the  further  objection  that  it  sounds  in  tort,  and 
cannot  be  set  up  as  against  an  action  upon  contract.  Xor  does  the  counter- 
claim arise  out  of  the  plaintiff's  cause  of  action.  Surely  a  malicious  prosecu- 
tion has  nothing  to  do  with  the  lease  sued  upon.  It  is  in  no  way  connected 
with  the  subject  of  the  action.  The  acts  complained  of  must  amount  to  a 
breach  of  the  landlord's  contract  of  lettiug,  to  be  the  subject  of  a  counter- 
claim arising  out  of  the  same  transaction.  Edgerton  v.  Page,  supra; 
Walker  v.  Shoemaker,  4  Hun,  581;  -Mayor,  etc.,  v.  Steam-Ship  Co.,  12  Abb. 
Pr.  300. 

The  answer  discloses  no  valid  defense  to  plaintiff's  action  for  rent.  There 
must  therefore  be  judgment  in  favor  of  the  plaintiff  upon  the  demurrer,  with 
costs. 


Bowman  v.  Ferine. 
(C«i/  Cottrt  of  New  York,  Special  Term,    July,  1889.) 

AtlAOHMBKT— ClTT  COUBT  OT  NkW  YomK. 

Where  It  appears  that  defendant  owns  a  store  in  New  York  city,  which  la  man- 
aged by  her  husband  under  a  power  of  attorney,  that  she  seldom  visits  the  store, 
and  tbere  is  no  evidence  that  she  takes  an  active  part  in  the  business,  she  is  within 
Code  Civil  Proo.  N.  Y.  i  3169,  subd.  3,  which  provides  for  an  attachment  in  the  city 
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court  of  New  York  where  defendant,  "being  a  resident  of  the  state,  i»  not  a  resident 
of  the  city  of  New  York,  and  has  not  an  office  within  that  city  where  he  reg^alarly 
transacts  business  in  person. " 

On  motion  to  vacate  an  attachment. 

Sampler  &  Bloomfteld,  for  plaintiff.    CJuirle*  A.  B.  Pratt,  for  defendant. 

Holme.  J.  Tbe  attachment  in  tliia  case  was  granted  upon  an  aflSdavit 
showing  that  the  defendant  is  not  a  resident  of  the  city  of  New  York,  and 
has  not  an  oflSce  witliin  that  city  where  she  regularly  transacts  business  in 
person.  She  moves  to  vacate  the  attacliment  on  tbe  ground  that,  while  it  is 
true  she  is  not  a  resident  of  this  city,  it  is  not  true  that  she  has  not  an  office 
here  where  she  regularly  transacts  business  in  person.  It  appears  from  the 
affidavits  presented  that  she  hus  a  place  of  business  at  Ko.  350  Canal  street, 
New  York,  where  she  is  engaged  in  woolen  business.  Her  husband,  prior  to 
1884,  had  been  engaged  in  the  same  business,  and  in  that  year  failed.  Since 
then  he  has  been  acting  as  the  agent  of  the  defendant,  conducting  the  woolen 
business  for  her,  at  the  store  in  Canal  street,  under  a  power  of  attorney,  which 
authorizes  him  to  sign  checks  and  notes  for  her.  without  indicating  that  he 
signed  as  attorney,  but  with  power  to  use  her  name  the  same  as  she  might 
use  it  herself.  The  affidavits  of  the  clerks  engaged  in  that  business  show 
that  she  occasionally  comes  to  tbe  store.  One  of  them,  examined  before  a 
referee,  was  not  willing  to  swear  that  he  had  seen  her  at  the  store  half  a  dozen 
times  last  January.  He  could  say  that  he  had  seen  her  at  the  store  four  times 
talking  with  her  husband.  It  nowhere  appears  from  any  affidavit  presented 
by  the  defendant  that  she  took  an  active  part  in  the  business,  that  she  bought 
or  sold,  or  gave  directions  to  the  clerks,  or  attended  to  any  department  of  the 
business.  She  resides  at  Staten  island,  and  appears  to  have  given  to  her  bus- 
band  the  same  control  of  tlie  business  as  he  would  have  had  if  it  were  his 
own.  The  affidavit  presented  by  the  plaintiff  in  opposition  to  the  motion 
was  that  notwithstanding  the  plaintiff  had  been  at  the  store  three  or  four 
times  a  week,  and  lately  every  day,  he  never  saw  the  defendant  there. 

I  am  constrained  to  take  the  view  of  this  case  that,  although  the  defendant 
owns  the  business  at  Ko.  350  Canal  street,  it  cannot  be  stated  that  she  regu- 
larly transacts  business  there  in  person.  I  think  that  something  more  than 
having  a  business  in  New  York  under  the  control  and  management  of  an 
agent  is  meant  by  the  language  of  the  Code,  providing  that  if  a  person  against 
whose  property  an  attachment  is  sought  has  an  office  for  the  regular  transac- 
tion of  business  in  person  an  attachment  cannot  be  granted.^  If  that  or  any- 
thing similar  was  intended  it  could  have  been  so  stated  in  plain  language, 
free  from  doubt.  If,  for  instance,  it  was  intended  to  be  sufficient  that  a  de- 
fendant had  a  place  of  business  here,  where  business  was  done  for  him  on  bis 
capital,  and  at  his  risk,  by  persons  employed  by  him,  although  he  resided 
elsewhere  himself,  and  never,  or  but  seldom,  personally  appears  at  his  place 
of  business,  it  is  obvious  that  the  Code  would  not  require  that  it  should  ap- 
pear that  tbe  defendant  has  not  an  office  for  tbe  regular  transaction  of  busi- 
ness in  person,  but  it  should  be  sufficient  tiiat  he  did  business  here  through 
others,  though  in  his  own  name.  I  do  not  see  how  it  can  be  reasonably  main- 
tained on  the  affidavits  on  this  motion  that  the  defendant  regularly  transacts 
business  in  person  in  New  York,  unless  by  giving  to  the  Code  a  meaning 
which  cannot  be  implied  from  its  language.  The  language  is  plain,  and  I,  at 
any  rate,  do  not  not  see  any  reason  for  distorting  it  into  a  meaning  beyond  its 
literal  sense;  nor  Iiave  I  been  able  to  Hnd  an  authority  that  would  justify  me 
in  holding  that  under  the  circumstances  here  presented  the  property  of  the  de- 
fendant is  not  liable  to  attachment.    Motion  denied,  with  costs. 

■  Section  8169,  subd.  8,  provides  that  an  attachment  may  be  granted  in  the  city  court 
of  New  Yorlc  where  "the  defendant,  being  a  resident  of  the  state,  is  not  a  resident  of 
the  city  of  New  York,  and  has  not  an  office  within  that  city  where  he  regularly  irans- 
aots  business  In  person. " 
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JX)NeUEMARE  V.  NiOBOLS. 

{CUy  Court  of  New  York,  Special  Term.    July,  1889.) 

1.  EzECtmo!7 — Against  thb  Person— Relbasb  of  Debtob. 

Under  Code  Civil  Proc.  N.  Y.  J  572,  amended  bv  Laws  1886,  o.  679,  provldlne  that, 
if  plaintiff  neglects  to  issue  execution  against  the  person  of  defendant  within  1(> 
days  after  the  return  of  the  execution  against  his  property,  or  whenever  it  shall  ap- 
pear to  the  satisfaction  of  the  court  that  plaintiff  is  endeavoring  to  use  the  mandate 
for  the  purpose  of  oppressing  the  debtor,  defendant  must,  on  his  application,  with 
notice  to  plaintiff,  be  discharged  from  custody, it  already  taken  under  the  mandate: 
or,  if  he  has  not  yet  been  imprisoned,  be  relieved  from  imprisonment  by  virtue  of 
the  mandate,  unless  reasonable  cause  Is  shown  why  the  application  should  not  be 
g^nted,  fadlore  to  issue  execution  is  not  excused  by  the  engagements  of  plaintifTs 
attorney. 
&  Same — Scpersedeas— Application. 

Under  the  statute,  as  amended,  defendant  need  not  be  in  actual  custody  in  order 
to  make  the  application  for  supertedeas  of  the  ezeontion. 
9>  Same — ^Discretior  or  Court. 

The  power  of  the  court  being  discretionary,  the  application  for  supersedeas  will 
be  denied  when  it  appears  that  the  adverse  party  has  been  vigilant  in  asserting  hia 
righte. 
4  Save — Rioet  to  Supbrsrdbab. 

The  remedy  is  afforded  by  the  statute  to  defendant  alone,  and  r6Uef  cannot  be 
granted  to  a  plaintiff  against  whom  costs  have  been  decreed. 

On  motion  for  the  issue  of  a  supersedeas,  and  for  a  perpetual  stay  of  exe- 
cution. 
George  Bell,  for  plainti£(.    Henry  S,  Snow,  for  defendant. 

HoLHE,  J.  This  is  a  motion  for  the  issue  of  a  supersedeas,  and  for  an  or- 
der perpetually  staying  the  issue  or  enforcement  of  an  execution  against  the 
person  of  plaintiff  in  tliis  action.  The  ground  of  the  motion  is  that  an  exe- 
cution against  the  body  of  plaintiff,  against  whom  a  judgment  for  costs  in  an 
action  of  tort  whs  recovered  by  defendant,  was  not  issued  within  10  days  after 
the  return,  unsatistied,  of  an  execution  against  plaintiff's  property.  The  de- 
fendant resists  the  motion  on  various  grounds;  admits  that  the  execution  was 
not  issued  witliin  the  10  days,  but  seeks  to  excuse  his  delay  by  various  rea- 
sons, among  otliers  by  the  engagements  of  his  attorney,  which  last  reason  is 
of  no  avail,  (Kelly  v.  Bi-oumlow,  54  N.  Y.  Super.  Ct.  129;)  and  claims  that 
the  granting  or  denial  of  the  motion  is,  under  section  572  of  the  Ckxie  of  Civil 
Procedure,  discretionary. 

The  objection  of  the  defendant  that  plaintiff  cannot  make  the  motion  because 
he  is  not  in  actual  custody  is,  since  the  amendment  of  section  572,  in  the  year 
1886.'  witliout  merit,  as  it  is  no  longer  required  tliat  the  party  applying  for 
the  supersedeas  must  be  in  actual  custody.    De  Silva  T.  Holden,  11  Civil  Proc. 

>  Section  573,  amended  by  Laws  1886,  c  673 :  "Except  ia  a  case  where  an  order  of  ar- 
rest can  be  granted  only  by  the  court,  if  the  plaintill  unreasonably  delays  the  trial  of 
the  action,  or  neglects  to  enter  judgment  therein,  within  ten  days  arteritis  in  his  power 
to  do  so,  or  neglects  to  issue  execution  against  the  person  of  the  defendant  within  ten 
days  after  the  return  of  the  execution  against  the  property,  and,  in  any  event,  neglects 
to  issue  the  same  within  three  months  after  the  entry  of  the  judgment,  or  whenever  it 
•ball  appear  to  the  satisfaction  of  the  court  that  the  plaintiff  in  an  action,  or  a  judgment 
creditor  in  a  judgment,  delays  the  enforcement  of  bis  remedies  therein,  by  collusion,  or 
for  the  purpose  of  allowing  the  debtor  to  remain  in  prison  under  the  mandate  in  any 
other  action,  before  the  issuing  of  the  mandate  in  favor  of  such  creditor,  so  as  to  produce 
*. continued  and  extended  imprisonment  by  virtue  of  the  separate  mandates  in  the  dit- 
ferent  actions,  the  defendant  must,  upon  his  application,  made  upon  notice  to  the  plain- 
tiff, be  discharged  from  custody,  if  he  has  already  been  taken  under  the  mandate  against 
bim  in  such  action ;  or,  if  he  has  not  yet  been  imprisoned  therein,  be  relieved  from  im- 
prisonment by  virtue  of  such  mandate,  by  the  court  in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  why  the  application  should  not  be  granted.  A  defend- 
ant discharged  as  prescribed  in  this  section  shall  not  be  arrested  upon  an  execution  is- 
Bued  upon  the  judgment  in  the  action. " 
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E.  404,  54  N.  T.  Super.  Ct.  1 ;  Qellar  v.  Boer,  12  Civil  Proc.  B.  433;  Refining 
Co.  V.  Taussig,  44  Hun,  475. 

It  has  been  held  in  numerous  cases  that  the  requirements  of  section  572, 
Code  Civil  Proc.,  a;^  amended  in  1886,  requit-ing  the  discharge  of  a  judgment 
debtor,  are  not  peremptory,  but  that  they  authorize  a  denial  of  the  application 
for  a  supersedeas,  whenever  reasonable  cause  is  shown  why  such  application 
sliould  not  be  grunted.  De  Silva  v.  Holden,  supra;  Hohha  v.  Sashford,  45 
Hun,  592;  ICelly  v.  Brovmlow,  54  N.  Y.  Super.  Ct.  129;  People  v.  ffrant,  13 
Civil  Proc  R.  209.  The  test  is,  has  the  judgment  creditor  been  vigilant? 
If  he  has,  the  court  has  discretion  to  deny  the  application  for  a  supersedeas. 
In  my  opinion,  in  the  present  case,  no  neglect  has  been  shown  by  the  judg- 
ment creditor  which  wonld  entitle  the  plaintiff  to  the  relief  aslced  for. 

In  addition  to  this,  there  is  a  ground,  not  touched  upon  by  either  party  upon 
the  motion,  wliicli  seems  to  me  to  be  fatal  to  the  application.  An  examina- 
tion of  section  572,  under  which  this  motion  is  made,  shows  that  it  applies 
only  to  cases  where  the  neglect  or  delay  is  that  of  the  plaintiff.  It  will  be 
seen  that  every  provision  of  the  section  has  reference  to  the  discharge  of  the 
di'feridant,  and  does  not  apply  to  the  case  of  the  plaintiff,  against  whose  body 
an  execution  has  been  issued  by  defendant.  If  this  reading  of  the  section  ia 
correct,  the  plaintiff  cannot  succeed  in  the  present  application.  The  motion 
must  be  denied. 


TiMUN  t).  Standard  Oil  Co.  et  al. 
(Supreme  Court,  General  Term,  TMrd  Department,    September  21, 1889.) 

1.  NeOUOBNOB — DASGBBOCB  FbBMISES — LlABn.ITT  UNDBB  Lbabb. 

Both  the  lessor  and  the  lessee  are  liable  for  Injuries  caused  by  the  fall  of  the  dn- 
mised  building,  if  it  wa^  obviously  unsafe  at  the  time  of  the  execution  of  the  lease; 
and  the  lessee's  liability  is  not  affected  by  the  fact  that  he  did  not  covenant  with 
the  lessor  to  make  substantial  repairs. 
8.  Samb — Emowlbbob  or  Lbssok. 

The  refusal  of  the  court  to  charge  that  the  occupation  of  a  i>art  of  the  building  by 
the  lessor  is  not  ground  for  recovery  against  him  for  injuries  received  from  an- 
other part  occupied  by  the  lessee,  is  not  prejudicial  to  the  lessor  when  the  jury  has 
been  instructed  that  he  is  not  liable  unless  he  knew  the  building  to  be  unsafe  at  the 
time  of  making  the  lease. 
8.  Same — Isstbuctionb — Harkl^^s  Esrob. 

When  the  jury  has  been  so  instructed,  it  Is  harmless  error  to  refuse  to  charge 
that  a  notice  of  the  dangerous  condition  of  the  building,  given  after  the  making  of 
the  lease,  is  immaterial. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Mary  Timlin,  as  administratrix  of  John  Timlin,  deceased,  against 
the  Standard  Oil  Company,  the  Acme  Oil  Company,  Elijah  W.  Murphy,  and 
Orlando  P.  Liscomb.  Judgment  was  rendered  for  plaintiff,  and  defendants 
appeal.  The  plaintiff  complained  that  John  Timlin,  her  husband  and  intes- 
tate, was,  on  the  12th  day  of  September,  1885,  killed  by  the  falling  of  a  brick 
wall  upon  him;  that  the  fall  of  the  wall  was  due  to  the  negligence  of  the  de- 
fendants. The  testimony  tended  to  show  that  the  portion  of  the  wall  which 
fell  was  the  easterly  brick  wall  of  a  one-story  shed  standing  along-side  and 
about  six  feet  westerly  of  the  westernmost  tracks  of  the  Delaware  &  Hudson 
Canal  Company's  railroad  in  thecity  of  Albany.  The  wall  was  11  feet  high,  1 
foot  thick.  111  feet  long,  and  had  been  built  40  years  before;  and  at  the  time 
of  its  fall,  and  for  years  prior  thereto,  portions  of  it  had  been  noticeably  in  a 
dangerous  condition.  The  shed  was  the  property  of  the  New  York  Central 
&  Hudson  Biver  Bailroad  Company.  On  September  12,  1885,  John  Timlin, 
then  in  the  employ  of  the  Delaware  &  Hudson  Canal  Company,  was  engaged 
in  driving  spikes  along  the  rails  of  the  canal  company's  track  nearest  the 
wall,  when  a  large  portion  of  it  suddenly  fell,  and  killed  him.  The  portion 
which  fell  was  34  feet  6  inches  long  at  its  base,  and  47  feet  6  inches  long  at 
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its  top.  In  July,  1884,  the  defendant  the  Standard  Oil  Company  procured  a 
lease  of  the  shed  in  the  name  of  the  defendant  the  Acme  Oil  Company  for 
five  years,  subject  to  termination  by  the  railroad  company  by  giving  a  writ* 
ten  notice  of  sixty  days.  The  Standard  Oil  Company  was  the  owner  of  the 
majority  of  the  stock  of  the  Acme  Oil  Company,  and  the  lease  was  for  the 
benefit  of  the  Standard  Oil  Company.  It  whs  stipulated  that  the  liability  of 
the  Standard  Oil  Company  was  the  same  as  if  ttie  lease  had  been  to  it.  The 
Standard  Oil  Company  occupied  a  portion  of  the  shed,  but  not  tlie  portion  di- 
rectly opposite  the  place  where  Timlin  was  killed.  The  defendants  Murphy 
&  Liscomb  bad  been  under-tenants  of  a  part  of  the  shed  of  ^Strain  &  Rey- 
nolds for  a  number  of  years  prior  to  1884.  Strain  &  Reynolds  were  tenants 
of  the  New  York  Central  Railroad  Company,  and  also  agents  of  the  Standard 
Oil  Company,  and  Murphy  &  Liscomb  continued  as  tenants  nominally  un- 
der Strain  &  Reynolds,  but  really  under  the  Standard  Oil  Company,  at  the 
time  the  wall  fell.  Their  lease  was  renewed  on  the  1st  of  May  of  each  year. 
They  occupied  that  part  of  the  shed  the  wall  of  which  killed  Timlin.  Their 
lease  was  subject  to  the  same  termination  as  that  to  the  Acme  Oil  Company. 
Strain  &  Reynolds,  as  agents  of  the  Standard  Oil  Company,  occupied  the  por- 
tion of  the  shed  not  leased  to  Murphy  &  Liscomb.  The  court  charged  the 
jury  that  if  the  wall  was  a  nuisance  as  against  the  adjoining  owner  at  the 
time  the  Acme  Oil  Company  became  the  lessee  of  the  premises  in  1884,  and 
continued  in  that  condition  until  it  fell,  all  the  defendants  were  liable,  pro- 
vided the  jury  should  find  tliat  Timlin  was  free  from  contributory  negligence. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Inualls,  J  J. 

Jf.  HaU,  for  appellants  the  Standard  and  Acme  Oil  Companies.  N".  O, 
Moak,  for  appeliaAts  Murphy  &  Liscomb.    £.  Countryman,  for  respondent. 

Landom,  J.  The  jury  found  that  the  deceased  was  rightfully  at  work  at 
the  place  where  the  wall  fell  upon  him,  and  was  free  from  negligence.  The 
court  charged  the  jury  that  if  the  wall  was  a  nuisance  as  against  the  adjoin- 
ing owner  at  the  time  the  Acme  Oil  Company  became  the  lessee  of  the  prem- 
ises in  1884,  and  continued  in  that  condition  until  it  fell,  all  the  defendants 
were  liable.  The  court  defined  the  sense  in  which  it  employed  the  term  "nui- 
sance" as  follows:  A  man  has  no  right  to  maintain  a  building  which  is  in- 
herently weak  and  in  a  ruined  condition,  and  liable  to  fall  and  do  injury  to 
the  adjoining  owner  or  the  public.  Such  a  building  is  a  private  nuisance  to 
those  owning  property  adjoining  it,  and,  if  it  falls  and  inflicts  injury  upon 
any  one  lawfully  in  its  vicinity,  the  owner  is  liable  for  all  the  consequences. 
The  court  further  said,  in  substance,  that  no  recovery  could  be  had  against 
the  Acme  Company,  unless  the  wall  was  in  an  apparently  ruinous  condition 
when  it  leased  it  from  the  railroad  company,  or  against  the  Standard  Com- 
pany, unless  it  was  dangerous  before  it  renewed  its  lease  to  Murphy  &  Lis- 
comb, in  May,  1885.  The  charge  was  sufficiently  favorable  to  the  defend- 
ants. A  private  nuisance  is  defined  in  Hwords  v.  Bdgar,  59  17.  Y.  84,  as 
"anything  unlawfully  or  tortioualy  done  to  the  hurt  or  annoyance  of  the  per- 
son, as  well  as  the  lands,  tenements,  and  hereditaments  of  another."  Tiie 
gist  of  the  action  is  negligence,  and  whether  by  wrongful  act  or  wrongful 
omission  is  not  material  in  this  case.  The  defendants  are  liable  if  they  owed 
a  duty  to  the  plaintiff's  intestate  respecting  this  wall,  which  they  failed  lo 
perform,  and  because  of  such  failure  the  wall  fell  and  killed  him.  That  duty 
was,  the  moment  they  discovered  the  wall  to  be  dangerous,  to  cease  main- 
taining it  in  that  condition,  or  contributing  to  such  maintenance  by  act  or  by 
omission  to  act,  they  possessing  the  power  of  remedial  action.  The  defend- 
ant the  Acme  Oil  Company  was  the  immediate  lessee  of  the  owner.  The 
Standard  Oil  Company  assumed  control  under  the  Acme  Oil  Company's  lease, 
and  has  ever  since  occupied  a  portion  of  the  building.  What  relations  these 
two  companies  sustain  to  each  other  does  not  clearly  appear.    The  Standard 
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Oil  Company  admits  that  it  is  the  real  owner  of  the  lease,  and  has  been 
since  its  date;  and  it  stipulates  that  its  liability  is  the  same  as  if  it  was 
named  lessee  in  the  lease.  But  no  assignment  or  lease  is  shown.  The  ad- 
mission  of  the  Standard  Oil  Company  is  effective  against  itself,  but  not  ex- 
culpatory of  the  actual  lessee,  whose  agent  or  partner  it  may  be,  for  aught 
that  appears.  The  Acme  Oil  Company  took  the  lease  in  its  own  name,  and 
then  permitted  the  Standard  Company  to  control  the  premises  thenceforth. 
The  transaction  implies  a  co-operation  of  the  two  companies,  in  which  one  is 
the  lessee  for  the  benefit  of  the  other.  Alurpby  &  Liscomb  are  under-tenants  of 
the  Standard  Oil  Company.  They  had  long  been  in  possession  of  the  part  of  the 
premises  from  which  the  wall  fell,  and  their  lease  was  renewed  in  the  May 
previous  to  the  accident  in  September,  1885.  The  deceased  was  not  a  party 
to  any  of  these  leases,  and  the  plaintiff  only  examines  them  in  order  to  as- 
certain who  was  maintaining  the  wall  at  the  date  of  its  fall,  and  whether  sev- 
eral leases  were  executed  after  its  dangerous  condition  existed  and  was  man- 
ifest. If  the  wall  was  really  and  apparently  in  a  dangerous  condition  when 
one  defendant  leased  it,  or  the  dangerous  part  of  it,  to  the  others,  then  the 
case  stands  in  this  wise:  that,  notwithstanding  the  dangerous  condition  of  the- 
wall,  the  defendant  the  lessor  undertook  to  prolong  the  receipt  of  rent  for  it, 
and  the  defendants  the  lessees  undertook  to  prolong  its  profitable  occupancy, 
and  neither  took  any  precaution  to  prevent  its  doing  injury  to  the  innocent. 
Clearly  they  thus  maintained  the  dangerous  structure,  and  prolonged  the  con- 
tinuance of  it  as  a  peril.  They  did  this  for  gain,  in  reckless  disregard  of  the 
rule  sic  utere  tuo  ut  alienum  turn  Uechui,  and  of  their  duty  to  those  to  whom 
the  structure  was  a  peril.  The  landlords,  the  oil  companies,  in  such  case,  are- 
liable  for  the  reason  stated  in  Swords  v.  Edgar,  59  N.  Y.  28,  and  also  in  the 
main  case  upon  which  their  counsel  rely,  Edwards  v.  Railroad  Co.,  98  N. 
Y.  245,  and  as  cited  from  Nehon  v.  Breioery  Co.,  L.  R.  2  C.  P.  Div.  811.  be- 
cause they  were  guilty  of  misfeasance  in  letting  the  premises  in  a  ruinous 
condition.  In  8words  v.  Edgar  the  deceased  was  killed  by  ttie  fall  of  a  pier 
on  which  he  was  engaged  in  unloading  a  vessel.  The  pier  was  private- 
property,  but  devoted  to  the  use  of  those  having  proper  occasion  to  go  upon 
it.  It  was  in  an  unsafe  condition  when  the  defendant  leased  it  to  the  ten- 
ant; and  the  lease  contained  a  covenant  tliat  the  tenant  should  keep  the  pier 
in  repair.  The  landlord  was  held  liable.  The  qtMsi  public  use  of  the  pier 
amounted  to  a  license  to  the  deceased  to  engage  in  his  work  there.  Sorely, 
in  the  presentcase,  the  canal  company,  whose  servant  the  plaintiff's  intestate- 
was,  needed  no  license  from  the  defendants  to  work  upon  his  employer's 
premises.  Todd  v.  Flight,  9  C.  B.  (K.  S.)  B77,  is  cited  with  approval  in 
Swords  y.  Edgar.  It  was  there  held  that  the  owner  of  premises  who  lets 
them  to  a  tenant  in  a  dangerous  condition,  who  permits  them  to  remain  so 
until  by  reason  of  want  of  reparation  they  fall  upon  and  injure  the  house  of 
an  adjoining  owner,  is  liable  to  an  action.  Davenport  ▼.  Ruakman,  37  N.  Y. 
568,  is  to  tlie  like  effect. 

In  this  case  the  Acme  Oil  Company  is  the  lessor  or  assignor  of  the  Stand- 
ard Company,  and  the  latter  the  lessor  of  the  other  defendants.  The  cas& 
in  this  respect  is  like  Clancy  v.  Byrne,  56  N.  Y.  129,  in  which  the  defendant, 
who  was  the  immediate  lessee  of  the  owner,  sublet  the  premises,  without 
himself  ever  taking  possession.  There  the  defendant  escaped  liability  be- 
cause it  did  not  appear  that  the  premises  were  in  anunsafe  condition  when 
he  sublet  them.  The  Acme  Company  was  not  in  possession.  Neither  was 
ttie  defendant  in  Clancy  v.  Byrne,  but  his  liability  was  tested  by  the  con- 
dition of  the  premises  when  he  passed  their  possession  to  his  under-tenant. 
The  case  cited  holds  that  the  Acme  Company  cannot  escape  liability  because- 
of  its  non-possession  if  the  premises  were  a  nuisance  when  it  allowed  the 
Standard  Company  to  take  possession  in  its  stead.  It  cannot  close  its  eyes  to- 
the  condition  of  the  premises  and  claim  that  its  self-imposed  blindness  re- 
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lieves  it  from  duty.  It  is  by  its  acts  and  its  negligence  a  co-contiibator  with 
the  Standard  Company.  The  Standard  Oil  Company,  by  its  stipulation,  con- 
sents that  its  liability  is  to  be  determined  in  like  manner  as  if  it  were  named 
as  a  lessee  in  the  lease  to  the  Acme  Company.  Whether  co-lessee  with  the 
Acme  Company  or  sole  lessee,  its  liability  is  established  by  the  cases  cited. 
H'itbin  the  cases  above  cited  the  defendants  Murphy  &  Liscoiiib,  as  the 
actual  occupants  of  the  premises  and  constant  maintainers  of  the  dangerous 
structure,  are  liable.  Irvine  v.  Wood,  51  K.  T.  224.  Murphy  &  Liscomb 
urge  that,  as  they  had  not  covenanted  to  make  substantial  repairs,  they  are 
not  liable  for  the  omission.  That  may  be  so  between  themselves  and  their 
landlord,  bat  their  liability  to  the  plaintiff  is  because  they  continued  a  nui- 
sance until  it  killed  the  deceased.     Wasmer  v.  Railroad  Co.,  80  N.  Y.  212. 

The  Standard  Oil  Company  requested  the  court  to  charge  the  jury  that  the 
occupation  of  a  portion  of  the  building  by  the  company  at  the  time  the  wall 
fell  was  not  a  ground  of  recovery  against  it.  The  court  declined  to  charge  at 
requested. 

The  theory  upon  which  the  trial  court  submitted  the  case  to  the  jury  made 
the  liability  of  this  defendant  to  depend  upon  the  question  whether  this  wall 
was  a  nuisance  at  the  date  of  the  removal  of  this  defendant's  lease  to  Murphy 
&  Liscomb,  in  May  previous  to  the  accident.  This  was  distinctly  stated  in 
the  charges,  and  was  repeated  after  the  denial  of  the  request  now  under 
consideration.  Assuming  that  this  request  might  have  been  properly  granted, 
we  cannot  think  that  its  denial  in  any  way  prejudiced  this  defendant's  case. 
This  defendant's  possession  was  the  same  after  as  before  this  renewal.  The 
previous  possession  was  evidence  of  its  knowledge  at  the  date  of  the  renewal. 
The  possession  continued  to  the  date  of  the  accident;  but  as  the  court  ex- 
plicitly instructed  that  the  defendant's  liability  depended  upon  the  facts  at 
the  date  of  the  renewal,  we  do  not  think  we  ought  to  hold  that  the  mere  de- 
nial of  this  request  was  an  instruction  that  its  previous  and  subsequent  ex- 
plicit instructions  were  not  to  govern  the  jury. 

The  refusal  of  the  request  to  charge  the  jury  that  the  notice  given  by  the 
policeman  to  the  foreman  of  the  agents  of  the  Standard  Oil  Company, 
shortly  before  the  accident,  of  the  condition  of  the  wall,  was  entirely  imma- 
terial upon  the  question  of  the  Standard  Oil  Company's  liability,  is  urged  as 
error.  These  agents  were  the  persons  in  possession  in  behalf  of  the  com- 
pany, before  the  renewal  of  the  lease  as  well  as  afterwards.  If  oral  or 
written  notice  had  been  necessary  to  establish  the  liability  of  this  company, 
then  the  defendant  would  have  reason  to  complain  of  this  particular  notice. 
But  the  case  was  tried  and  submitted  to  the  jury  upon  the  question  whether 
the  defendant  had  had  ocular  notice;  in  other  words,  whether  its  agents  in 
the  building  daily  for  years  had  not  seen  the  patent  defect  in  this  wall.  The 
rule  undoubtedly  is  that  where  one  hires  or  buys  land  upon  which  there  Is  an 
existing  nuisance,  which  may  prove  injurious  to  others,  notice  of  it  ought 
to  be  brought  to  him,  before  suit  will  lie  against  him.  This  notice  may  be 
given  by  others  or  acquired  by  himself.  The  manner  of  it  is  not  important, 
if  the  facts  justify  the  inference  that  he  acquired  it.  Where  the  nuisance 
is  not  obvious, — as,  where  a  culvert  constructed  by  his  predecessor  in  title  is 
too  small  to  pass  the  high  waters  of  a  freshet,— the  grantee,  in  the  absence 
of  notice  received  from  others  or  through  his  own  observation,  has  been  ex- 
cused in  the  first  instance.  Stoiie  Road  v.  Railroad  Co.,  51  N.  Y.  573. 
So,  in  the  case  of  an  overhanging  gutter.  Haggerty  v.  Thomson.  45  Hun, 
398.  Also  in  a  case  of  a  conductor  on  the  front  of  his  house,  not  used  by 
him,  through  which  the  water  from  his  neighbor's  roof  discharged  upon  the 
sidewalk  and  formed  ice.  Wemliek  v.  McCotter,  87  Jf.  Y.  122.  But  if  he 
had  made  or  repaired  it  the  case  would  be  different,  for  be  would  be  an  active 
participant  and  upholder.  Actual  notice,  however  acquired,  is  enough  to 
charge  him.  Broum  v.  RaUroad  Co.,  12  If.  Y.  486;  Irvine  v.  Wood,  51  N. 
v.7K.Y.8.no.6 — 11 
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Y.  225;  Stoords  v.  Edgar.  59  N.  Y.  89;  Wasmer  v.  Railroad  Co.,  80  TS.  Y. 
212. 

The  court  instructed  the  jury  that  no  recovery  could  be  bad  against  this  de- 
fendant unless  it  knew,  or  ought  to  have  Icnown,  or  bad  notice,  before  the  1st 
of  May,  1885,  that  the  wall  was  in  a  dangerous  condition.  In  view  of  this 
charere  and  of  the  evidence  of  opportunity  to  acquire  notice,  the  refusal  to 
charge  that  the  notice  given  by  the  policeman  after  that  date  was  immaterial 
could  not  be  expected  to  prejudice  the  defendant.  We  have  examined  all 
the  01  her  exceptions,  and  find  none  require  a  reversal.  Judgment  affirmed, 
with  costs.    All  concur. 


Benson  t>.  Townsend  et  alJ 
(Supreme  Court,  Oenernl  Term,  Second  Department    September,  1889.) 

L  Trial — Request  to  Direct  Verdict. 

When  a  party  asks  the  direction  of  the  verdict  in  his  favor,  and  on  a  denial  re- 
quests the  submission  of  only  one  fact  to  the  jury,  he  submits  ttie  determination  of 
all  other  facts  involved  to  the  court. 

S.  Same — Scbmission  to  Jury. 

The  refusal  of  a  request  to  submit  a  single  qnestion  of  fact  to  a  jury  is  not  erro- 
neous, unless  a  finding  of  that  fact  in  the  party's  favor  would  conclusively  deter- 
mine his  right  to  a  verdict. 

8.  Deed— Description— Land  on  Tide- Water. 

The  owner  of  land  on  a  bay  conveyed  an  acre  at  the  end  of  the  tract  nearest  the 
bay,  described  as  follows:  "Beginning  •  •  •  by  the  beach,  running  «  •  • 
along  the  beach  to, "  etc.  In  the  general  description  of  the  tract  it  was  bounded 
"easterly  by  the  said  beach. "  The  grantee  was  given  the  privileKe  of  a  road  from 
the  middle  of  the  front  of  the  lot  to  the  bay,  and  also  half  the  drift  coming  on  shore 
in  front  of  the  lot,  and  all  the  other  privileges  of  the  beach  were  reserved  by  the 
grantor,  who  bound  himself  not  to  build  any  house  in  front  of  the  lot.  The  oourses 
and  distances  would  not  carry  the  boundary  to  high-water  mark.  Held,  that  the 
beach  did  not  pass  by  the  deed. 

C  Action  to  Quiet  Title — Dismissal. 

In  an  action  to  determine  the  right  to  land,  when  plaintiff  falls  to  prove  possession 
or  title,  his  complaint  should  l>e  dismissed,  and  a  general  verdict  should  not  be 
found  in  favor  of  defendant,  unless  he  has  established  his  own  title. 

Appeal  from  circuit  court,  Richmond  county. 

Action  by  Constantine  W.  Benson  Hgtiiust  Henry  D.  Townsend  and  others. 
Judgment  was  rendered  for  defendants,  and  plaintiff  appends. 

McFarland,  Board  man  &  Piatt,  for  appellant.  Oeorge  J.  Qreer^fUld, 
Winson  &  Marsh,  and  George  8.  Seojleld,  for  respondents. 

CuLLEN,  J.  This  is  an  action,  brought  under  the  statute,  to  determine 
claims  to  real  property.  The  complaint  alleged  possession  in  the  plaintiff  and 
bis  grantors  of  the  premises  described  in  the  complaint  for  more  than  three 
years.  The  answers  uf  the  defendants  put  in  issue  the  possession  of  the  plain- 
tiff or  his  grantors,  and  set  up  title  in  themselves.  At  tlie  close  of  the  plain- 
tiffs case  the  defendants  asked  for  a  clistiiissal  of  the  complaint  upon  the  ground 
that  the  plaintiff  hud  failed  to  prove  an  actual  possession  of  the  land  in  con- 
troversy. This  application  was  denied.  At  the  close  of  the  evidence  both 
parties  moved  for  a  direction  of  the  verdict.  The  defendants'  request  was 
granted,  and  a  verdict  directed  in  their  favor.  The  plaintiff  then  asked  to  go 
to  the  jury  on  the  question  whether  in  1807  there  was  a  strip  of  upland  be- 
tween the  lot  of  Perrine  (plaintiff's  remote  grantor)  and  the  waters  of  the 
bay.  This  request  was  denied.  Judgment  was  entered  upon  the  verdict,  and 
from  that  judgment  this  appeal  .was  taken. 

As  the  plaintiff  asked  a  direction  of  the  verdict  in  bis  own  favor,  and  upon 
a  denial  requested  the  submission  of  only  one  fact  to  the  jury,  it  submitted 
the  determination  of  all  questions  involved  save  that  one  to  the  court.    KirtM 

'Modifying  i  N.  Y.  Bupp.  860. 


Digitized  by 


Google 


Sup.  Ct.]  BBHSOK  V.  T0WN8END.  163 

V.  Peck,  113  N.  T.  222,  21  N".  E.  Bep.  130.    It  is  tl^refore  only  necessary 
for  us  upon  this  appeal  to  decide — First,  whether  the  evidence  adduced  on 
the  trial  would  have  justified  a  verdict  for  tiie  defendants;  and,  second,  whether 
a  finding  of  the  disputed  question  of  fact  in  plaintiff's  favor  would  have  con- 
Glusively  determined  his  right  to  the  verdict.    The  lands  in  dispute  are  a  nar- 
row tract  of  shore  or  beach  lands  between  the  bluff  and  the  waters  of  the 
New  York  bay  and  a  tract  of  land  under  water  adjacent  to  and  in  front  of 
Bucb  strip.    The  common  source  of  the  title  of  both  parties  is  concededly 
Margaretta  Cripps  and  Elisha,  her  husband.    Prior  to  the  year  1795  these  per- 
sona owned  a  farm,  which  included  the  premises  in  question,  extending  down 
to  high-water  mark.    In  1805,  Cripps  and  his  wife  conveyed  to  CJomelius  Per- 
rlne  one  acre  of  land.    It  is  through  this  conveyance  tiiat  the  plaintiff  traces 
bis  title,  and  it  is  as  to  its  construction  that  the  principal  question  in  this  case 
arises.    This  deed  conveys  a  plot  "beginning  at  the  north  corner  of  a  smolte- 
house  now  standing  by  the  beach,  running  north,  55°  west,  2  chains  75  links, 
along  the  beach,  to  the  line  between  the  lands  and  salt  meadows  of  said  Cripps 
and  Cornelius  Corsen;"  thence  by  various  courses  to  the  place  of  beginning; 
"bounded  northerly  by  the  meadow  of  Cornelius  Corsen,  southerly  and  west- 
erly by  other  land  of  said  Cripps,  and  easterly  by  the  beach."    After  this  de- 
scription and  the  ordinary  covenants  as  to  title,  follows  this  covenant:   "And 
it  is  further  covenanted  and  agreed  by  and  between  the  parties  to  these  pres- 
ents that  it  may  and  shall  be  lawful  to  and  for  the  said  party  of  the  second 
part  to  have  the  privilege  of  a  road  from  the  middle  of  the  front  of  said  acre 
lot  of  20  feet  broad  down  to  the  bay  or  water,  to  take  off  or  put  on  whatever 
be  sees  fit,  without  incumbering  the  road  or  shore;  and  also  to  allow  tlie 
said  party  of  the  second  part,  his  heirs  and  assigns,  one-li^f  the  profit  arising 
from  the  drift  that  comes  on  the  shore  in  front  of  said  lot,  and  to  pass  and  re- 
pass to  get  the  said  drift,  and  no  other  right  of  the  beach  or  shore;  and  the 
said  party  of  the  first  part,  for  himself,  his  heirs  and  assigns,  doth  further 
covenant  that  they  will  not  build  any  house  in  front  of  said  lot.    All  other 
privileges  of  said  beach  and  shore  the  said  party  of  the  first  part  doth  reserve 
to  bimseif  and  to  his  heirs  and  assigns."     The  plaintiff  contends  that  this  de- 
scription carried  the  grant  to  high-water  mark  on  the  bay.     The  judge  at  cir- 
cuit held  to  the  contrary.    We  think  that  ruling  was  correct.     We  think  it 
not  possible  to  distinguish  in  principle  this  case  from  that  of  People  v.  Jones, 
112  N.  T.  597,  20  N.  E.  Rep.  577.    The  question  in  the  case  cited,  as  in  the 
present  one,  was  whether  the  grant  extended  to  the  water  or  not.    In  the  de- 
scription then  before  the  court  the  boundary  ran  to  the  beach,  and  thence  in  a 
line  at  right  angles  to  the  previous  course.     In  this  deed  the  boundary  begins 
by  the  beach,  and  runs  along  the  beach.    This  description,  it  must  be  con- 
oeded,  much  better  supports  a  claim  to  extend  to  high-water  mark  than  that 
in  the  other  case.    But  the  decisive  point  on  the  interpretation  of  the  deed 
was  held  by  the  court  of  appeals  to  be  the  grant  of  the  easement  in  the  beach, 
'which  was  deemed  inconsistent  with  a  previous  grant  of  the  beach.     In  this 
respect  the  deed  before  us  is  far  stronger  than  that  in  People  y.  JoTies.    The 
grrantor  gives  a  road  20  feet  wide  over  the  beach  to  the  bay,  and  half  of  the 
drift  that  may  be  cast  on  the  shore.    He  covenants  not  to  build  in  front  of 
the  granted  premises,  and  expressly  reserves  all  other  privileges  of  the  beach 
or  shorn  to  himself.    This  is  plainly  inconsistent  with  theclaim  that  the  grant 
extended  to  the  water.    The  evidence  shows  that  a  bluff  rises  some  distance 
from  the  high- water  mark;  this  distance  varying  from  time  to  time  as  the 
^irater  makes  inroads  on  the  shore  or  recedes.    Such  a  strip  between  a  bluff 
and*  the  water  is  commonly  called  the  "beach."    That  term  in  the  deed  can 
tberefore  be  well  satisfied  by  giving  it  its  ordinary.  Instead  of  its  technical,. 
legal  interpretation,  when  it  is  palpable  that  such  was  the  signification  in- 
tended.   This  construction  is  further  supported  by  the  fact  that  exact  dimen- 
sions of  the  plot  were  given,  and  that  the  dimensions  of  the  plot  as  occupied 
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under  the  grant  do  n(^t  extend  to  the  water.  Though  the  plaintiff  failed  to 
show  title,  this  would  not  authorize  the  verdict  in  favor  of  the  defendants, 
for,  the  plaintiff's  possession  being  proved,  the  defendants  were  bound  to  show 
a  paramount  title. 

The  examination  of  the  deed  to  Perrine  has  shown  that  there  remained  in 
Cripps,  after  that  conveyance,  a  strip  of  land  between  the  acre  lot  and  the 
waters  of  the  bay.  The  defendants  trace  their  title  by  a  regular  chain  from 
Cripps,  and  if  they  have  shown  succession  to  all  that  was  held  and  possessed 
by  the  Crippses,  their  title  is  estalylislied.  The  plaintiff  assails  but  one  link  in 
that  chain.  After  the  death  of  Cripps  and  wife  their  heirs  brought  proceed- 
ings for  the  partition  of  their  property,  and  a  sale  was  held.  It  is  contended 
that  the  deed  on  such  sale  did  not  convey  the  lands  in  dispute.  The  petition 
by  which  the  proceedings  were  instituted  avers  that  the  parties  are  tenants  in 
common  of  a  certain  farm  in  Southfield,  whereof  Elisha  Cripps  died  seised, 
"bounded  easterly  by  the  bay  or  narrows,  southerly  by  land  of  John  Se- 
guine,  westerly  by  land  of  Bichard  Silve,  and  northerly  by  land  of  Cornelias 
Ferrine  and  Cornelius  Corsen,  containing  twenty-five  acres,  more  or  less." 
The  commissioners  reported  that  they  had  been  appointed  to  make  pai-tition 
of  "the  farm  of  which  Elisha  Cripps  died  seised,"  and  that  partition  could  not 
be  made  without  prejudice  to  the  interests  of  the  parties.  On  this  an  order 
for  sale  was  made.  The  deed  from  the  commissioners  recites  the  petition 
for  the  partition  of  "the  farm  of  which  Elisha  Cripps  and  Margaretta,  liis 
wife,  died  seised,  bounded,"  etc;  the  proceedings  thereon;  the  sale  and  t\w 
confirmation;  and  then  grants  and  conveys  the  right  and  title  of  the  parties 
to  the  proceedings  "to  the  premises  last  above  described."  Plaintiff  claims 
that  this  description  excludes  the  strip  between  the  Ferrine  lot  and  the  bay. 
We  think  not.  Thi  lands  sold  were  the  farm  of  which  the  Crippses  died  seised. 
This  should  be  construed  to  pass  the  whole  farm,  unless  the  boundaries  sub- 
sequently mentioned  necessarily  exclude  any  part  of  it.  The  boundaries  named 
are  subject  to  criticism  as  to  technical  accuracy  in  either  view  that  may  be 
taken  as  to  the  extent  of  the  grant.  But  the  inaccuracy  is  greater  if  we  sup- 
pose the  beach  strip  to  be  excluded.  In  such  case  the  ordinary  and  natural 
way  would  be  to  bound  the  premises  on  the  east  by  lands  of  Ferrine  and  the 
bay.  But  the  sole  easterly  boundary  given  is  the  bay  or  narrows.  This 
boundary  is  correct  if  the  beach  strip  is  included,  but  incorrect  if  it  be  ex- 
cluded. The  boundaries  named,  therefore,  do  not  tend  to  limit  the  previous 
general  description  of  the  farm  of  which  the  Crippses  died  seised.  Hence  we 
think  the  defendants  established  their  title  to  the  upland. 

We  do  not  see  how  tlie  question  on  which  the  plaintiff  asked  to  go  to  the 
jury  would  have  affected  the  result  at  which  we  have  arrived.  If  in  1807  the 
upland  in  front  of  the  Perrine  lot  had  entirely  disappeared,  when  it  was  again 
restored  the  title  of  the  former  owner  would  attach.  iftUry  v.  Norton,  100 
K.  Y.  424,  S  I^.  E.  Rep.  581.  Complaint  is  made  as  to  the  boundaries  of  the 
upland  given  in  the  judgment.  There  was  no  request  to  submit  this  question 
to  the  jury.  The  boundaries  are  those  fixed  by  the  map  of  the  water  grant  to 
plaintiff's  grantor,  and  their  correctness  is  established  by  the  evidence  of  the 
surveyor,  Mr.  Boot. 

The  verdict  directed  was  a  general  one  in  favor  of  the  defendanta  The 
judgment  entered  thereon  was  not  only  for  the  recovery  of  upland,  but  de- 
clared that  the  grant  from  the  state  of  the  land  under  water  was  void.  As- 
suming that  the  grant  to  Cook  was  void  in  such  a  sense  that  it  might  be  at- 
tacked collaterally,  as  we  believe  to  be  the  law,  still  the  defendants  were  not 
in  a  position  to  attack  it.  In  an  action  of  this  character,  if  the  plaintiff  fails 
to  prove  possession,  tlie  defendants  may  have  the  complaint  dismissed;  but 
to  have  a  judgment  in  theirfavor  they  must  prove  their  own  title.  The  want 
of  title  in  the  plaintiff  is  not  sufficient  for  that  purpose.  The  defendants, 
having  obtained  no  grant  from  the  state  of  the  lands  under  water,  liave  oo 
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title  to  such  lands.  The  title  still  remRins  in  the  state.  Tiie  provisions  of 
tlie  judgment  in  this  respect  were  unauthorized.  The  direction  of  a  genen.! 
verdict  in  favor  of  the  defendants  was  probably  erroneous  for  the  same  rea- 
sons. Bat  no  question  of  the  kind  seems  to  have  been  raised  on  the  trial. 
After  the  refusal  of  the  request  for  the  direction  of  a  general  verdict  in  bis 
favor,  no  request  was  made  by  plaintiff  for  a  direction  as  to  the  land  under 
water.  We  also  think  that  the  plaintiff  had  failed  to  prove  such  possession 
of  the  land  nnder  water  as  would  warrant  the  maintenance  of  the  action,  and 
that  the  complaint  should  have  been  dismissed  as  to  such  lands.  As  no  ex- 
ception raises  the  exact  point  as  to  defendants'  lack  of  title  to  tlie  land  under 
water,  we  do  not  feel  compelled  to  reverse  the  judgment  and  order  a  new  trial 
npon  that  ground.  The  rights  of  all  parties  will  be  preserved  by  reversing 
the  portion  of  the  judgment  relative  to  the  lands  under  water,  and  dismissing 
the  complaint  as  to  such  lands.  Tlie  remainder  of  the  judgment  sliould  be 
afiSnued,  without  costs  of  this  appeal  to  either  party. 


In  re  Town  Board  of  Lloyd. 
(SupreTne  Court,  Special  Term,  Albany  County-    October  15, 1889.) 

TOWSS — ^TOWN   BOABD — Makdamub. 

Under  Laws  N.  T.  1889,  c.  856,  amended  by  Laws  1874,  o.  960,  providing  that  the 
town  board  shall  meet  on  the  first  Uondayof  September,  to  determine  what  amount, 
if  any,  shall  be  borrowed  on  the  credit  of  the  town,  and  for  what  roads  or  bridges 
such  amount  shall  be  borrowed  or  appropriated,  an  adjournment  of  the  board  with- 
out determining  the  amount  is  equivalent  to  a  refusal — which  is  within  their  dis- 
cretion— to  borrow  any  amount,  and  tbey  oannot  be  compelled  by  mandamus  to 
meet  and  come  to  a  formal  conclusion. 

On  application  for  a  peremptory  mandatmis. 

D.  W.  Ostrander,  for  petitioners.  A.  D,  Lent,  for  town  board.  8,  G.  Car- 
penter, for  highway  commissioner. 

Learned,  P.  J.  On  the  application  of  Daniel  J.  Donaldson  and  others  to 
the  commissioner  of  highways,  in  January,  1889,  for  the  laying  out  of  a  new 
highway,  such  proceedings  were  bad  that  such  new  highway  was  laid  out  by  the 
order  of  the  commissioner  in  February,  1889,  and  subsequently  the  owners  of 
the  land  through  which  the  road  was  to  run  released  the  same.  Whether  the 
proceedings  were  in  all  respects  regular  I  need  not  say  at  present. 

At  a  meeting  of  the  town  board,  .July  27,  1889,  the  commissioner  of  high- 
ways was  authorized  to  advertise  for  propo.sals  for  building  the  road.  On  the 
first  Monday  (the  2d)  of  September,  1889,  there  was  a  meeting  of  the  town 
board,  viz.,  the  supervisor,  the  town-clerk,  four  justices,  and  the  commissioner 
of  highways.  The  bids  for  building  the  highway  were  opened  by  the  com- 
missioner of  highways  at  the  meeting.  One  of  the  residents  of  the  town 
urged  that  the  board  make  an  appropriation  to  build  said  road.  One  of  the 
board  opposed,  claiming  that  the  former  proceedings  were  void,  and  that  the 
board  could  not  legally  vote  the  funds.  The  meeting  then  adjourned,  without 
taking  any  action.  The  original  applicants  for  the  laying  out  of  the  road  now 
apply  for  a  peremptory  mandamtu  to  requi  re  the  to  w  n  board  to  convene  and  de- 
termine what  amount,  if  any,  shall  be  borrowed  on  the  credit  of  said  town  to 
build  said  road.  This  motion  came  on  to  be  heard  on  the  last  Tuesday  of 
September.  The  full  examination  of  the  case  was  not  completed  by  the  court 
until  after  the  7th  of  October. 

Tbe  motion  is  made  to  compel  action  under  chapter  855,  Laws  1869,  as 
amended  by  chapter  260,  Laws  1874.  The  tirat  section  requires  the  town  offi- 
cers aforesaid — sometimes  called  the  "town  board" — to  meet  on  the  first  Mon- 
day of  September,  to  determine  what  amount,  if  any,  shall  be  borrowed  on 
the  credit  of  the  town  for  the  purposes  mentioned  in  that  section,  and  for 
what  roads  or  bridges  such  amount  shall  be  borrowed  or  appropriated.     The 
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previous  part  of  the  section  authorizes  the  boards  of  su|)ervisors  to  authorize 
the  supervisor  of  any  town,  witli  the  consent  of  the  commisaioner  of  high- 
ways, justices,  and  tuwn-clerk,  to  borrow  on  the  credit  of  the  town  such 
money  as  they  may  deem  necessary,  among  other  things,  to  build  a  road. 
Another  provision  of  Ihe  section  is  that  the  board  may  adjourn,  but  no  meet- 
ing shall  be  held  subsequent  to  the  first  Monday  of  October.  This  provis- 
ion would  seem  to  prevent  the  court  from  granting  the  writ,  since  that  day 
has  passed.  But  I  think  there  are  other  objections.  The  board  is  not  re- 
quired to  borrow  any  money.  They  are  to  determine  what  amount,  if  any, 
shall  be  borrowed.  Now,  it  is  true  that  there  are  certain  cases  where  the  coiurt 
will  by  manc/amtw  compel  a  board  to  act,  without  directing  how  it  should 
act.  And  it  is  probably  in  this  view  that  this  motion  is  made.  The  peti> 
tioners  desire  that  the  board  should  act  in  some  way,  and  not  merely  neglect 
to  act.  When,  however,  the  statute  permits  the  board  to  determine  what 
amount,  if  any,  shall  be  borrowed,  and  the  board  does  not  determine  to  bor- 
row any,  this  appears  to  be  a  refusal  to  borrow.  And  this  refusal  is  within 
their  discretion.  They  may  think  it  advisable  that  the  town  should  not  lx>r- 
row,  but  that  any  needed  money  should  be  raised  by  tax.  Borrowing  money 
is  not  the  only,  nor  is  it  the  best,  way  of  making  public  improvements.  I  do 
not  think  that  the  statute  requires  the  town  board  to  borrow  the  money  needed, 
even  if  they  are  of  the  opinion  that  the  road  lias  been  legally  laid  out.  The 
general  rule  is  that  towns  should  pay  by  tax  in  every  year  the  proper  expenses 
incurred,  or  to  be  incurred,  within  the  year.  And  while  the  provisions  of 
this  statute  may  be  occasionally  useful  where  an  unusually  large  expenditure 
is  required,  the  court  cannot  compel  the  town  lx)ard,  against  its  own  judg- 
ment, to  run  the  town  into  a  bonded  debt.  Chapter  615.  Laws  1857,  seems 
to  give  the  commissioner  of  highways  the  opportunity  to  bring  l>efore  the 
town-meetini{  the  necessity  of  a  larger  sum  of  money.  Should  the  town  raise 
the  money,  the  need  of  a  loan  will  not  exist.  Of  course  I  express  no  opinion 
as  to  the  desirableness  of  the  proposed  highway,  or  as  to  the  regularity  and 
legality  of  the  proceeding's  to  open  it.  The  motion  for  a  peremptory  manda- 
muii  is  denied,  with  $10  costs. 


PoKTBB  V.  Sewall  Safett  Car-Heating  Co. 

American  Lighting  Co.  v.  Same. 

(Supreme  Court,  Special  Temi,  New  York  County.    August  5, 1889.) 

FoBBiON  Corporations — Sebvicb  of  Process. 

Under  Code  Civil  Proo.  N.  T.  J  432,  subd.  3,  providing  that  in  the  absence  of  the 
principal  officers  of  a  loreign  corporation  service  may  be  made  on  a  managing  agent 
"within  the  state, "  service  on  the  general  manager  of  a  foreign  corporation,  while 
within  the  state  temporarily,  and  not  performing  the  duties  of  bis  office,  is  sufficient. 

At  chambers.     On  motion  to  set  aside  service  of  summons. 
John  S.  Moulton,  tor  plaintiffs.    James  McKeen,  for  defendant. 

O'Brien,  J.  The  service  of  the  summons  in  both  of  the  alx)ve-entitled  ac- 
tions was  made  upon  the  vice-president  and  manager  of  a  foreign  corporation, 
while  he  was  visiting  at  Saratoga,  which  it  is  claimed  is  void  under  section 
432  of  the  Code,  for  the  reason  that  be  was  not  temporarily  or  permanently 
performing  the  functions  of  vice-president  or  general  manager  within  the 
state.  The  contention  presented  is  to  be  determined  by  the  construction  or 
meaning  of  the  words  "within  the  state,"  as  found  at  the  end  of  subdivision 
3  of  said  section.  The  first  subdivision  of  section  432  of  the  Code,  relating  to 
service  upon  a  foreign  corporation,  provides  that  it  must  be  made  by  deliver- 
ing a  copy  thereof,  within  the  state,  to  the  president,  treasurer,  or  secretary. 
If  such  oflicer  cannot  be  found,  and  the  corporation  has  property  within  the 
state,  or  the  cause  of  action  arose  therein,  service  must  Im  made  by  delivering 
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a  copy  «rf  the  summons  to  the  cashier  and  director,  or  a  managing  agent  of 
the  corporation  within  the  state. 

It  is  claimed  that  the  words  "within  the  state,"  as  used  in  this  subdivision 
8,  mast  be  upon  persons  thus  designated,  who  are  performing  the  functions 
of  their  oflSce  within  the  state.  In  this  construction  I  do  not  concur,  for  the 
reasons  that  it  will  be  noticed  that  the  words  "  within  the  state"  are  used  in 
the  paragraph  preceding  subdivision  1  of  section  432,  and  in  fact  throughout 
the  section,  so  as  to  relate,  not  to  the  person,  but  to  the  place  where  the  serv- 
ice ia  to  be  made.  The  case  of  Pope  v.  Car  Co.,  87  N.  Y.  137,  decides  that 
it  is  not  needful  that  the  officer  served  should  be  here  in  his  official  capacity, 
or  engaged  in  the  business  of  the  corporation.  Hiller  v.  Railroad  Co.,  70  N. 
Y.  223,  states  that  "as  a  general  rule,  any  service  will  be  deemed  sufficient 
which  renders  it  reasonably  probable  that  the  party  proceeded  agai  nst  will  be 
apprised  of  the  action  against  him,  and  have  an  opportunity  to  defend."  It 
being  conceded  for  the  purposes  of  this  motion  that  the  cause  of  action  arose 
within  the  state,  and  service  having  been  made  upon  one  of  the  officers  desig- 
nated by  subdivision  3,  within  the  state,  and  my  conclusion  being  that  the 
words  "  within  the  state"  relate  to  the  place  where  the  service  should  be  made, 
the  motions  to  set  aside  the  service  in  these  actions  must  be  denied. 


Bkokaw  v.  Cttlvkb  «*  al.> 
(Supreme  Court,  Special  Term,  New  YorH  Countt/.    July,  1889.) 

Examination  op  Party  before  TsiAii — Service  of  Order. 

When  a  copy  of  an  order  for  ezamination  of  defendant  before  trial  has  not  been 
served  on  him  bat  on  his  attorney,  the  order  will  not  be  vacated,  since  be  cannot 
be  compelled  to  attend  or  be  punished  for  non-attendance,  but  his  ezamination  may 
be  taken  if  he  does  appear. 

At  chambers.     On  motion  to  vacate  order  for  examination. 

Action  by  Isaac  V.  Broltaw  against  Delos  E.  Culver,  Ann  L.  Culver,  and 
Benjamin  B.  Kirkland,  to  recover  damages  for  the  alleged  fraud  of  the  de- 
fendants in  inducing  the  plaintiff  to  purchase  alleged  worthless  securities. 
The  plaintiff  obtained  an  order  for  the  examination  of  tlie  defendants,  for  the 
parpose  of  enabling  the  plaintiff  to  frame  his  complaint.  The  defendant 
Delos  £.  Culver  was  not  personally  served  with  the  copy  of  the  order.  The 
motion  to  vacate  the  order  as  to  him  was  made  upon  that  ground ;  and  as  to 
the  other  defendants,  on  the  ground  of  lack  of  necessity  and  materiality  of 
the  examination. 

Philip  Carpenter,  for  plaintiff.  Clarke  A  Culver,  for  defendants  Delos  E. 
Culver  and  Benjamin  B.  Kirkland.  Appleton  L.  Clark,  for  defendant  Ann 
L.  Culver. 

O'Brien,  J.  As  to  defendant  Delos  E.  Culver,  no  copy  of  the  order  and 
the  papers  upon  which  the  same  was  granted  having  been  served  upon  him, 
if  he  should  not  appear,  bis  attendance  cannot  be  compelled.  In  this  connec- 
tion, I  am  inclined  to  the  view  expressed  in  HiddU  v.  Cram,  3  Abb.  N.  C. 
117,  note,  that  service  upon  the  attorney  alone  furnishes  the  court  with  no  au- 
tliority  to  compel  the  defendant's  attendance  by  attachment,  or  to  punish  him 
for  his  non-attendance.  Ko  necessity  exists  for  setting  aside  the  order,  there- 
fore, as  to  Culver.  If  he  should  appear,  his  examination  can  be  taken.  If 
he  should  neglect  or  refuse  to  appear,  an  order  for  his  examination  must  be 
served  pei-sonally  upon  him. 

As  to  the  other  defendants,  I  am  of  opinion  that  the  papers  disclosed  suffi- 
cient grounds  to  warrant  an  examination,  which,  however,  in  view  of  the 
character  of  the  alleged  cause  of  action,  should  be  restricted  to  snch  matters 
as  are  material  and  necessary.  The  motion  to  vacate  the  order  as  to  defend- 
ants Kirkland  and  Ann  L.  Culver  ia  denied,  the  examination  to  be  limited  to 

'From  as  Abb.  N.  C.  334. 
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the  following  queries,  namely:  Ptrstitoshow  whetherornotthe  plaintiffs  were 
original  subscribers  to  tlie  securities,  or  whether  the  same  at  that  time  were 
the  property  of  the  defendants ;  second,  the  facts  as  to  the  contracts  between 
the  construction  company  and  the  railway  company,  and  the  relation  of  th« 
defendants  thereto;  third,  as  to  whether  the  money  paid  by  plaintiffs  for  the 
bonds  were  applied  to  the  construction  of  the  road,  or  were  retained  by  them. 
Ordered  accordingly. 


Harbeck  v.  Pupin  et  al,* 
{Supreme  Court,  Special  Term,  New  York  County.    June,  1889.) 

B<JU1TT— iNADEQOATll  ReMEDT  AT  LaW — PARTyBBSHIP. 

In  an  action  in  eauity  on  a  partnership  note  against  the  estate  of  a  deceased  part- 
ner, a  compl^nt,  alleging  that  judgment  has  been  confessed  by  all  members  of  the 
firm  except  the  deceased  partner,  that  after  its  dissolution  two  members  were 
released,  under  Code  Cirll  Proc  N.  T.  f  1942,  providing  that  a  member  of  a  firm 
after  its  dissolution  may  make  a  composition  with  a  creditor,  without  releasing  the 
other  partners,  and  that  execution  against  the  only  other  surviving  partner  has 
been  returned  unsatisfied,  and  he  is  totally  insolvent,  shows  that  plaintiff  has  ex- 
hausted his  remedy  at  law,  and  presents  a  sufficient  case  in  equity. 

Action  by  Henry  HHrbeck  against  Sarah  Catharine  Pupin  and  others,  exec- 
utors of  one  Agate,  to  charge  his  estate  with  a  debt  oC  a  copartnership  of  which 
he  was  a  memt>er  on  a  promissory  note  made  by  the  copartnership  before  his 
death.  The  complaint  alleged  the  making  of  the  note;  the  entry  of  a  judg- 
ment by  confession  in  favor  (ft  the  plaintiff  and  against  the  members  of  the 
firm  except  Agate;  the  issue  of  an  execution  on  the  judgment;  and  the  return 
of  the  same  unsatisfied.  That  on  March  13, 1886,  the  said  copartnership  hav- 
ing previously  been  dissolved,  Grainger  and  Battershall,  two  uf  the  partners, 
made  a  separate  composition  with  the  plaintiff,  and  paid  on  account  of  the 
judgment  the  sum  of  $3,000,  and  the  plaintiff  executed  to  said  compounding 
deblors  a  release  under  seal,  whereby  the  plaintiff  released  tlie  said  debtors  of 
and  from  all  individual  liability,  claim,  and  demand  whatever  for  or  in  re- 
spect to  the  said  indebtedness  existing  by  virtue  of  the  said  judgment,  that 
being  the  only  indebtedness  or  liability  incurred  by  the  said  Grainger  and 
Battershall  to  the  plaintiff  by  reason  of  their  connection  with  the  said  copart- 
nership. That  said  release  contained  no  clause  stating  in  terms  that  the  said 
Harbeck  released  the  said  Grainger  and  Battershall  from  all  liability  incurred 
by  reason  of  tlieir  connection  with  the  partnership.  The  complaint  further 
alleges  that  Whitaker,  the  remaining  partner  at  the  time  of  the  said  confes- 
sion of  judgment,  and  at  the  time  of  the  death  of  said  Agate,  was,  and  ever 
since  has  been,  and  is  now,  wholly  insolvent,  and  unable  to  pay  his  debts,  or 
to  pay  the  balance  upon  said  promissory  note,  and  that  the  amount  due  on 
the  said  note  could  not  be  collected  from  said  Whitaker  by  legal  proceedings 
or  process.  There  was  no  allegation  in  the  complaint  that  the  defendants 
Battershall  and  Grainger  were  insolvent,  or  that  the  defendant  had  exhausted 
bis  legal  remedy  as  against  them,  there  being  no  allegation  that  the  execution 
on  the  confessed  judgment  had  been  issued  to  the  counties  in  which  said 
judgment  debtors  resided.     Defendants  demurred  for  insufficiency. 

Richards  <t  Brown,  for  plaintiff.    George  O.  Holt,  for  defendants. 

Inobaham,  J.  It  is  clear  that  the  complaint  is  demurrable  on  the  ground 
that  the  plaintiff  has  nut  alleged  that  tfae  legal  remedies  against  the  surviving 
partners  have  been  exhausted,  unless  the  allegations  of  the  complaint  bring 
the  case  within  section  1942  of  the  Code.  By  that  section  the  joint  debtor 
may  make  a  separate  composition  with  his  creditors  as  therein  prescribed. 
Such  a  composition  discliarges  the  debtor  making  it,  and  him  only.  A  mem- 
ber of  a  partnership  cannot  thus  compound  for  a  partnership  debt  until  the 
partnership  is  dissolved  by  consent,  or  otherwise.    In  that  case  the  instru- 
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ment  most  release  or  exonerate  him  from  amiability  incurred  by  reason  of  his 
connection  with  tlie  partnership.  I  thinic  the  release,  aa  pleaded,  is  sufficient, 
under  section  1942  of  the  Code  referred  to.  It  does  not  in  that  section  pro- 
vide that  the  instrument  must  contain  a  clause  releasing  or  exonerating  the 
debtor  from  all  liability  incurred  by  reason  of  his  connection  with  the  part- 
nership, but  that  the  instrument  must,  as  matter  of  fact,  so  release  or  exon- 
erate the  debtor;  but  when  it  is  alleged  that  there  was  but  one  obligation 
upon  which  the  joint  debtors  were  liable  to  the  creditor,  and  that  there  was 
no  other  liability  to  the  creditor  incurred  by  reason  of  the  debtor's  connection 
with  the  partnership,  and  the  instrument  releases  him  from  all  liability  for 
and  in  respect  to  the  said  indebtedness,  the  legal  effect  of  the  instrument 
is  that  the  comjMunding  debtor  is  released  or  exonerated  from  all  liability  in- 
eurred  by  reason  of  his  connection  with  the  copartnei-ship,  and  such  release 
does  not,  under  the  provisions  of  the  section,  impair  the  creditor's  right  of 
action  against  any  other  joint  debtor.  After  that  release  was  executed,  the 
plaintiff  had  a  demand  against  Wbitaker  and  Agate,  but,  in  consequence  of 
the  release,  liad  loet  his  right  of  action  against  the  other  members  of  the  Arm. 
Agate  died.  By  his  death,  at  common  law,  the  plaintiff  lost  his  right  to  pro- 
ceed against  Agate's  estate.  The  remedy  at  law  could  only  be  had  against 
the  survivor,  and  this  was  irrespective  of  the  question  wliether  thiere  was,  at 
the  time  of  the  death  of  the  joint  debtor,  joint  property  owned  by  the  debtors 
which  vested  in  the  survivor. 

The  plaintiff's  case  then  stood  thus:  he  had  his  legal  remedy  against  Whit- 
aker  for  the  collection  of  his  debt,  but  he  had  also  a  lien  in  equity  upon  the 
estate  of  the  deceased  debtor.  Courts  of  equity,  however,  would  not  enter- 
tain an  action  against  the  estate  of  the  deceased  partner  where  there  was  an 
adequate  legal  remedy  by  which  full  redress  could  be  obtained;  hence  it  fol- 
lowed, to  enable  a  creditor  to  collect  his  debt  in  equity  from  the  estate  of  the 
deceased  joint  debtor,  he  must  show  that  he  could  not  collect  it  by  a  proceed- 
ing at  law  against  the  survivor.  It  was  sufficient  for  this  purpose  to  aver 
and  prove  the  insolvency  of  the  survivor.  Fope  v.  Cole,  66  N.  Y.  127.  In 
that  case  it  was  held  that,  although  the  executor  proved  that  the  survivor  had 
property  of  the  firm  from  which,  had  the  sheriff  discovered  it,  the  execution 
might  have  been  satisfied,  the  plaintiff  was  entitled  to  recover  from  the  es- 
tate of  the  deceased  partner,  because  the  plaintiff  was  not  in  fault  for  the  fail- 
ure of  the  sheriff  to  discover  the  property.  Tiiey  had  done  all  that  was  re- 
quired of  them  when  they  delivered  the  execution  to  the  sheriff.  It  was  also 
held  that  where  the  plaintiff  could  prove  the  insolvency  of  the  survivor,  and 
thus  show  that  he  had  no  legal  remedy  for  the  collection  of  his  debt  against 
Iiim,  be  may  proceed  to  enforce  payment  from  the  estate  of  the  deceased  part- 
ner, or  other  joint  debtor,  without  bringing  an  action  against  the  survivor, 
or  that  he  must  exhaust  his  legal  remedy  against  the  survivor  and  then  pro- 
ceed against  tlie  estate  of  the  deceased  debtor. 

The  plaintiff  alleges  in  this  action  that  lK>th  of  the  conditions  required  by 
the  case  last  cited,  as  a  condition  of  the  maintenance  of  this  action,  exist. 
He  allies  that  the  execution  upon  the  judgment  against  Whitaker  was  issued 
to  the  sheriff  of  the  city  and  county  of  New  York,  wh^e  Whitaker  resided,  and 
was  returned  unsatislied,  and  that  Whitaker  was,  at  the  time  of  the  confession 
of  judgment,  and  at  the  time  of  the  death  of  Agate,  and  ever  since  has  been, 
and  now  is,  totally  insolvent,  and  unable  to  pay  his  debts,  or  to  pay  the  balance 
due  upon  the  said  promissory  note.  These  allegations  show  that  the  plaintiff 
has  no  legal  remedy;  for.  by  the  reletise,  be  has  lost  his  remedy  against 
Grainger  and  Batterahall,  and  Whitaker  is  insolvent.  He  is,  therefore,  enti- 
tled to  maintain  bis  action  in  equity  to  charge  the  estate  of  the  deceased  part- 
ner with  the  payment  of  the  debt.  The  entry  of  the  judgment  on  the  confes- 
sion was  not  a  bar,  by  express  provision  of  the  Code,  to  an  action  against  all 
the  joint  debtors  upon  the  same  demand.    Plaintiff  could,  therefore,  prior  to 
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the  death  of  Agate,  have  commenced  an  action  against  the  joint  debtors. 
Agate  being  dead,  he  can  maintain  his  action  against  his  estate  on  showing 
that  he  has  no  remedy  at  law  against  the  survivors,  and  this  the  complaint 
alleges.  I  think,  therefore,  the  demurrer  must  be  overruled,  and  judgment 
ordered  for  plaintiff,  with  costs,  with  leave  to  defendant  to  withdraw  the  do* 
murrer,  and  answer  on  payment  of  costs. 


GOCKEFAIR  «.  COCKEFAIB. ' 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1889.) 

Divorce — Failubb  to  Pat  Costs— Contempt. 

Code  Civil  Proc.  N.  T.  J  177S,  provides  that  when  the  husband,  in  a  pTOceedlng^ 
for  a  divorce,  fails  to  pay  any  money  required  to  be  paid  by  an  order,  and  it  ap- 
pears to  the  court  that  payment  cannot  be  enforced  by  execution,  sequestration, 
or  resorting  to  bis  security,  be  may  be  punished  for  contempt.  Held  that,  in  the 
absence  of  affidavits  showing  that  payment  cannot  be  enforceid  by  the  other  mean^ 
the  husband  will  not  be  punished  for  contempt  in  failing  to  pay  costs  decreed 
against  him. 

At  chambers.     On  motion  to  punish  defendant  for  contempt. 

Action  for  a  divorce  by  Margaret  J.  Cockefair  against  William  P.  Cockefair. 
Plaintiff  redovered,  and  a  judgment  was  entered  against  defendant  for  coets, 
which  he  failed  to  pay.  Plaintiff  now  moves  to  punish  defendant  for  con- 
tempt. 

Charles  E.  Lansing,  for  plaintiff.     Howe  (fi  Hummel,  for  defendant. 

O'Brien,  J.  Section  1772  of  the  Code  provides  that  where  a  husband  fails 
to  give  security,  or  to  make  payments  required  by  the  terms  of  a  judgment 
or  order,  or  to  pay  any  sum  of  money  which  he  is  required  to  pay  by  an  order 
HS  prescribed  in  section  1769  of  this  act,  the  court  may  cause  his  personal 
property  to  be  sequestered.  Section  1769  provides  that  final  judgment  may 
award  costs  in  favor  of  or  against  either  i»rty,  and  an  exec^ition  may  be  is- 
sued for  the  collection  thereof,  as  in  an  ordinary  case,  or  direct  the  costs  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the  power  of  the 
court.  Section  1773  >  determines  when  and  under  what  circumstances  default 
in  paying  money  as  required  by  a  judgment  or  order  can  be  enforced  by  pun- 
ishment for  contempt.  The  note  of  the  codifiers,  as  it  appears  in  Throop's 
Code,  states  that  this  section  is  new,  and  was  added  for  the  purpose  of  set- 
tling the  question  whether  non-payment  of  costs  or  alimony  in  an  action 
for  divorce  can  be  punished  as  a  contempt.  In  the  absence  of  any  authority 
brought  to  my  notice  holding  to  the  contrary,  I  »m  inclined,  from  a  reading 
of  the  sections  quoted,  to  conclude  that  in  a  proper  case,  where  costs  are 
awarded  and  directed  to  be  paid  by  a  judgment,  they  can  be  enforced  by  pro- 
ceedings to  punish  for  contempt;  but,  upon  such  a  proceeding,  either  to  pay 
money  for  maintenance  or  education  of  the  children,  or  for  the  support  of  the 
wife,  or  for  costs  directed  to  he  paid  by  a  judgment,  section  1773  requires 
that  it  must  appear  presumptively  to  the  satisfaction  of  the  court  that  pay- 
ment cannot  be  enforced  by  means  of  resorting  to  any  security  given,  or  by 
sequestration  proceeding^,  or  by  issuing  an  execution.    No  affidavit  having 

'  Section  1778.  "  Where  the  husband  makes  default  in  paying  any  sum  of  money  speo- 
ifled  in  the  last  section,  as  required  by  the  judgment  or  order  directing  the  payment 
thereof,  and  it  appears  presumptively  to  the  satisfaction  of  the  court  that  payment 
cannot  be  enforced  by  means  of  the  proceedings  prescribed  In  the  last  section,  or  by 
resorting  to  the  security,  if  any,  given  as  therein  prescribed,  the  court  may,  in  its  dis- 
cretion, make  an  order  requiring  the  husband  to  show  cause  before  it,  at  a  time  and 
place  therein  specified,  why  he  should  not  be  punished  for  his  failure  to  make  the  pay- 
ment; and  thereupon  proceedings  may  be  taken  to  punish  him,  as  prescribed  in  title  3, 
a  17,  of  this  act.  Such  an  order  to  show  cause  may  also  be  made  without  any  previous 
sequnstration  or  direction  to  give  security,  where  the  court  is  saUsfled  they  would  prove 
ineffectual. " 
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b<>f n  furnished  upon  this  application  from  which  it  is  made  to  appear  that 
payment  cannot  be  enforced  by  the  means  enumerated,  tlie  motion,  for  that 
reason,  must  be  denied:  but  without  costs,  and  with  leave  to  renew  on  proper 
papers. 


7an  Loan  «.  Squires  et  al.* 
(Supreme  Court,  Special  Term,  New  York  CotvtUy.    July,  1889.) 

L  FORECXOBURE — SUBSTITUTION  OF  PARTIES. 

Where  plaintiff  in  a  suit  for  foreclosure  assigns  the  bond  and  mortgage,  his  as- 
signee may  on  motion  be  sabstituted  as  plaintiff. 
i.  Same— Intebplbader. 

In  such  action,  where  both  the  plaintiff  and  one  of  the  defendants  claim  owner- 
ship of  the  mortgage,  the  defendant  who  owns  the  equity  of  redemption  may  be 
granted  leave  to  pay  into  court  the  money  due  on  the  mortgage,  and  have  the 
same  discharged,  such  leave  being  warranted  bythe  general  equitable  power  vested 
in  the  court,  together  with  Code  Civil  Proo.  N.  Y.  8  820,  providing  that  a  defend- 
ant in  an  action  on  a  contract  against  whom  another  person  makes  a  demand  for 
the  same  debt  may  apply  for  an  order  to  substitute  such  person  in  his  place,  and 
discharge  defendant  from  all  liability  upon  his  paying  into  court  the  amount  of  the 
debt;  and  that  the  court  may  ifl  its  discretion  makie  such  order. 

At  chambers.    On  motions  to  make  a  new  party  plaintiff,  and  to  interplead. 

Bronk  Van  Loan  sued  Mary  J.  Squires  and  others  to  foreclose  a  mortgage. 
A  sale  was  had,  which  was  subsequently  set  aside,  and  Mary  E.  McKinley 
aud  M.  Louise  Jarvis  were  made  new  defendants.  Pinion  Stern  now  moves 
to  be  substituted  as  plaintiff,  claiming  to  be  the  assignee  of  the  bond  and 
mortgage,  of  wiiich  M.  Louise  Jarvis  also  claims  to  be  the  owner.  Mary  E. 
McKinley,  the  owner  of  the  equity  of  redemption,  moves  to  be  allowed  to  pay 
into  court  the  amount  due  on  the  bond  and  mortgHge,  so  that  the  contention 
between  Stern  and  Jarvis  may  be  settled  in  this  action.  Code  Civil  Proc.  K. 
7.  §  820,  provides  that  any  defendant  in  an  action  on  a  contract  against  whom 
another  person  makes  a  demand  for  the  same  debt  may  apply  for  an  order  to 
substitute  such  person  in  his  place,  and  discbarge  defendant  from  all  liability 
npon  his  paying  into  court  the  amount  of  the  debt;  and  the  court  may  in  its 
discretion  make  such  order. 

John  Alex.  Beall,  for  Simon  Stern.  Anderson  Price,  for  M.  Louise  Jarvis. 
Jogeph  O.  Brown,  for  Mary  E.  McKinley. 

O'Brien,  J.  Mr.  Stern  moves  to  be  made  the  party  plaintiff  in  place  of 
Tan  Loan.  The  defendant  McKinley  moves  for  leave  to  pay  the  money  se- 
cured to  \>e  paid  and  due  under  the  mortxage  in  court,  and  to  have  the  mort- 
gage discharged,  lioth  these  motions  can  be  considered  together.  As  stated 
upon  the  argument,  in  view  of  the  fact  that  the  present  plaintiff  has  no  in- 
terest in  the  controversy  and  Mr.  Stern  has,  no  good  reason  has  been  shown 
why  the  motion  to  substitute  should  not  be  granted. 

It  seems  to  me  equally  «lear  that  the  motion  of  Mrs.  McKinley,  the  owner 
of  the  equity  of  redemption,  should  be  granted,  allowing  her  to  pay  the  money 
into  court.  It  must  be  remembered  that  this  court,  by  order  made  on  June 
26tb,  permitted  Mrs.  Jarvis  to  come  in  as  party  defendant,  upon  her  state- 
ment that  slie  was  entitled  to  the  amount  due  on  the  mortgage,  or  some  part 
thereof.  The  only  persons,  therefore,  who  claim  any  interest  are  now  before 
the  court, — Mr.  Stern,  by  motion  now  granted,  being  made  party  plaintiff, 
and  Mrs.  Jarvis,  by  the  order  formerly  entered,  being  made  party  defendant. 
They  are  the  only  persons  entitled  to  the  fund,  and  purpose  contesting  each 
other's  right  thereto.  It  would  certainly,  therefore,  be  inequitable  to  com- 
pel the  owner  of  the  equity,  who  is  ready  and  willing  to  pay  what  is  claimed 
in  the  complaint,  to  Qrst  either  tender  to  one  who  may  not  be  authorized  or 
entitled  to  receive  the  money,  or  to  be  subjected  to  further  interest  or  to  costs  of 
farther  proceedings,  to  determine  the  ownership  of  the  fund,  in  which  mat- 
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ter  she  is  not  interested.  Section  820  of  tbe  Code  provides  In  what  cases  «n 
interpleader  may  be  made.  This  section,  together  witti  the  general  equitable 
power  vested  in  the  court,  is  su£3cient  to  warrant  in  a  proper  case  the  grant- 
ing of  leave  to  pay  into  court  moneys  due  upon  a  mortgage,  tbe  tille  and  own- 
ership of  which  are  claimed  by  two  dlflerent  persons,  who  desire  to  proceed  in 
tbe  action,  and  litigate  their  rights.    Motions,  therefore,  are  granted. 


Browne  v.  Ferris  et  oZ.' 
{Supreme  Court,  Special  Term,  New  York  County.   June,  18S9.) 

UOBTOAOBS— ABSIOITMBHT— IfVNnCENT  OP  TlTLB. 

When  the  owner  of  an  equity  of  redemption  pays  the  mortgage  debt,  and  takes 
an  assl^ment  of  tbe  mortgage,  with  the  provision  that  it  shall  not  merge,  but  re- 
main alive,  as  a  muniment  of  his  title,  on  his  death  the  mortgage  will  not  be  re- 
garded as  an  existing  lien  on  the  premises,  and  an  asset  in  the  hands  of  his  admin- 
istrator. 

William  Q.  Ferris  became  the  owner  of  premises  subject  to  a  mortgage, 
which  was  subsequently  assigned  to  him,  with  a  provision  therein  that  the 
same  was  sold  to  him  "as  a  muniment  of  title,  and  not  to  merge  in  the  fee  of 
the  land  covered  thereby,  which  is  now  owned  by  the  said  party  of  the  sec- 
ond part."  It  was  alleged  by  the  plaintiff  in  his  complaint  that  Ferris  "en- 
tertained a  feeling  of  doubt  and  uncertainty  in  respect  to  the  fact  whether  or 
not  any  defect  existed  in  his  title  to  the  said  real  property  so  acquired  by  him; 
and  that,  at  the  time  of  the  payment  by  liim  of  the  amount  of  the  said  bond 
and  mortgage,  in  manner  aforesaid,  he,  the  said  William  G.  Ferris,  believed 
that  his  said  title  was  subject  to  a  cloud  or  defect;  and  that  there  was  some 
outstanding  riglit  or  title  adverse  to  the  title  so  acquired  by  him;"  and  that, 
by  reason  of  his  belief  as  to  tiie  unc-Ttainty  of  his  title,  and  for  the  purpose 
of  protecting  and  defending  it,  he  purchased  the  bond  and  mortgage  as  a 
muniment  of  title.  Subsequently,  Ferris  died  intestate,  leaving  him  surviv- 
ing his  widow,  Maria  Ji.  Ferris,  and  Jane  E.  Ferris,  bis  mother,  and  Frances 
M.  Browne,  his  sister,  his  only  heirs  at  law;  and  thereafter  the  widow  took 
out  letters  of  administration,  and  became  possessed  of  the  bond  and  mortgage. 
Frances  M.  Browne  conveyed  her  interest  in  the  premises  in  trust  to  the  plain- 
tiff, Arthur  £.  Browne,  who  now  sued  the  widow,  individually  and  as  ad- 
ministratrix, joining  as  a  defendant  the  mother  of  the  intestate,  praying  for 
relief  that  the  bond  and  mortgage  be  declared  to  be  a  muniment  of  title  of 
William  G.  FeiTis  and  his  heirs  and  assigns;  and  that  the  mortgage  cease  to 
be  a  lien  upon  the  premises  except  as  against  pei-sons  who  might  claim  or 
assert  title  adverse  to  the  title  of  William  G.  Ferris  in  the  premises;  and  that 
the  plaintiff  be  adjudged  entitled  to  the  possession  and  custody  of  the  bond 
and  mortgage  and  tbe  instrument  of  assignment.  Tbe  relief  aslced  for  by 
the  defendants  was  that  the  bond  and  mortgage  be  declared  a  valid  and  exist- 
ing lien  on  the  premises,  and  an  asset  of  the  estate  of  William  G.  Ferris,  ex- 
cepting that  Frances  M.  Browne  or  tbe  plaintiff  might  have  an  assignment 
thereof  upon  paying  the  inventoried  value  thereof  to  the  administratrix. 

John  Aitken,  for  plaintiff.     William  W.  Niles,  for  defendants. 

Lawrence,  J.  It  has  been  held  that  where  the  equity  of  redemption  is 
conveyed  to  a  mortgagee,  under  an  express  written  agreement  between  the 
parties  that  the  deed  shall  not  operate  as  a  merger,  except  at  the  election  of 
the  mortgagee,  equity  will  preserve  the  two  estates  distinct,  unless  the  mort- 
gagee appears  to  have  elected  that  they  should  be  merged.  Spencer  v.  Ayr- 
ault,  10  N.  Y.  202;  Compton  v.  Oxetiden,  2  Ves.  Jr.  264;  James  v.  Morey, 
2  Cow.  246;  Ahhott  v.  Cvrran,  98  N.  Y.  665.  But  in  all  such  cases  equity 
will  look  to  the  real  and  actual  intention  of  the  parties.  Applying  this  prin- 
ciple to  the  case  at  bar,  it  seems  to  me  that  the  disposition  which  should  be 
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made  of  it  is  clear.  When  William  G.  FeniB  took  an  assignment  of  the 
mortgage  in  question  from  the  New  York  Life  Insuraace  Company,  and  paid 
94,0(X)  therefor,  be  took  the  same  as  a  muniment  of  title,  and  it  was  ex- 
pressly declared  in  the  instrument  of  assignment  that  sucli  was  tlie  object 
thereof,  and  that  the  mortgage  was  "not  to  merge  in  the  fee  of  the  land  cov- 
ered  thereby,  which  is  now  owned  by  the  said  party  of  the  second  part." 
"Muniments  of  title"  is  a  general  expression  for  all  the  means  of  evidence  by 
which  an  owner,  corporate  or  individual,  may  defend  title  to  real  property. 
Abb.  Law  Bict.;  Bouv.  Law  Diet  It  must  be  held,  therefore,  that  'iSx. 
Ferris  kept  the  mortgage  alive  for  the  purpose  of  protecting  and  defending 
hia  title  to  the  property  upon  which  it  has  been  a  lien.  He  had  paid  the 
money  secured  by  it  to  the  life  insurance  company,  but  kept  it  outstanding 
as  a  means  of  defending  his  title,  if,  for  any  reason,  that  title  should  be  at- 
tacked. It  cannot,  in  the  face  of  the  language  of  the  assignment,  be  held  that 
he  meant  to  keep  the  mortgage  alive  for  the  purpose  of  impairing  or  defeat- 
ing his  interest  in  the  fee  to  the  extent  of  the  consideration  expressed  in  the 
mortgage.  I  do  not  regard  section  4,  tit.  5,  c.  1,  pt.  2,  Rev.  St.,  as  affect- 
ing this  case,  because  that  section  refers  to  a  mortgage  which  is  an  act- 
ual lien  upon  the  property,  and  which  it  was  the  intention  of  the  owner 
of  the  fee  to  keep  outstanding  as  such.  It  does  not  refer  to  a  mortgage 
which  is  simply  kept  outstanding  as  a  muniment  of  title.  The  cases  of 
Bpeneer  v.  Ayratdt,  10  N.  T.  202,  and  Abbott  v.  Curran,  98  N.  Y.  665,  do  not 
aid  the  defendant,  because  in  each  of  those  cases  the  money  had  not  been,  in 
fact,  paid  by  the  mortgagor.  Here  it  was  paid  by  Ferris,  the  owner  of  the 
fee,  subject  to  its  lien,  and  the  instrument  was  kept  alive,  as  before  stated, 
for  the  sole  purpose  of  aiding  him  in  defending  bis  title.  To  sustain  the 
position  of  the  defendant  it  must  be  decreed  that  the  estate  of  Ferris  should 
twice  pay  the  amount  of  the  mortgage,  which  would  not  be  consonant  with 
eqnity.  1  am  therefore  of  the  opinion  that  there  should  be  judgment  for  the 
plaintiff,  as  prayed  for  in  the  complaint.  Findings  may  be  settled  on  two 
days'  notice. 


Wedqe  v.  Sfenceb.  * 

(Supreme  Court,  General  Term,  Fifih  Department-    October  18, 1889.) 

TBBSPASS — EVIDBITOB — BUFFIOIESOT. 

Id  an  action  for  trespass  for  cutting  timber  on  plaintifl's  land,  one  witness  testified 
that  he  had  pointed  ont  to  plaintiff  the  place  where  he  cut  the  timber,  and  another 
testified  that  he  had  pointed  out  to  plalntUr  the  place  whence  he  drew  the  timber. 
Flaintifl  himself  testified  that  the  plaoes  so  pointed  out  were  on  his  land.  The  first 
wltneaa  also  testified  that  in  cutting  the  timber  he  did  not  cross  the  line  separating 
defendant's  land  from  plaintiff's,  and  defendant  testified  that  after  the  timber  was 
cat  it  was  drawn  to  plaintifrs  land  for  more  convenient  removal.  Held,  that  a 
verdict  for  plaintiff  was  contrary  to  the  evidence. 

Appeal  from  circuit  court,  Cattaraugus  county. 

Action  by  Henry  W.  Wedge  against  Thomas  Spencer.     Defendant  appeals 
from  an  order  denying  his  motion  for  a  new  trial  on  the  minutes. 
Argued  before  Barkrr,  P.  J.,  and  Dwioht  and  Macomber,  JJ. 
William  H.  Henderson,  for  appellant.    Nash  <&  Lincoln,  for  respondent. 

Maooubeb,  J.  The  action  is  for  trespass  for  the  cutting  and  removal  from 
the  plaintiff's  lands  of  1,014  forest  trees,  of  the  value  of  950  each.  One 
L«M;b  bad  made  a  contract  with  McMahon  by  which  the  former  sold  to  the 
latter  the  sawing  timber  in  question,  and  McMahon  in  turn  let  the  contract 
to  the  defendant  to  cut  and  remove  the  timber  for  him.  The  defendant  re- 
moved what  was  supposed  to  be  the  timber  belonging  to  Leach,  and  the  same 
was  paid  for  in  fuU.  The  boundary  line  between  the  premises  of  the  plaintiff 
and  Mr.  Leach  was  not  accurately  defined,  and  resort  was  had,  in  order  to 
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prevent  mistakes  and  accidental  trespasses,  to  the  practice  of  blazing  the  trees 
to  indicate  the  line  beyond  wliich  tlie  worlimen  sliould  not  go.  If  there  was 
any  trespass,  it  was  accidental  and  unintentional.  There  was  no  purpose  dis- 
closed either  on  the  part  of  McMahon  or  of  this  defendant  to  commit  larceny 
of  this  timber.  No  motive  for  taking  the  plaintiff's  timber  is  disclosed,  for 
they  have  paid  Mr.  Leach  all  that  they  bargained  for.  Yet,  if  the  defendant 
did  actually  remove  the  timber  from  the  plaintiff's  land,  whether  designedly 
or  accidentally,  he  is  liable  therefor.  The  evidence  in  behalf  of  the  plaintiff  con- 
sists largely  of  the  testimony  of  two  witnesses  by  the  names  of  Barstow  and 
Fellows.  The  witness  Barstow  was  permitted  to  testify,  apparently  without 
objection,  that  after  the  controversy  had  arisen  between  the  parties  to  this 
action  he,  with  the  plaintiff  and  others,  was  upon  the  premises,  when  he 
pointed  out  to  the  plaintiff  the  place  where  he  cut  the  timber.  The  plaintiff 
afterwards  testifies  that  the  place  which  Baratow  so  pointed  out  to  him  was 
his  (the  plaintiff's)  lands.  The  witness  Fellows  was  also  permitted  to  testify 
without  objection  that  he  went  upon  the  ground  about  the  same  time  that 
Barstow  did,  in  company  with  others,  and  pointed  out  to  the  plaintiff  the 
place  which  he  drew  the  timber  from,  which  the  plaintiff  in  turn  testiSes  was 
his  land.  So  far  as  the  testimony  of  this  witness  is  concerned,  it  is  shown 
by  some  witnesses  that  the  timber  may  have  been  drawn  from  the  pluintifTs 
lands,  though  the  same  was  not  cut  thereon.  The  defendant's  explanation 
is  that  after  this  timber  was  cut  they  drew' it  up  the  hill,  and  skidded  it  onto 
the  plaintiff's  land  for  the  purpose  of  more  convenient  removal.  The  wit- 
ness Barstow,  when  called  to  the  stand  as  to  the  actual  place  where  he,  with 
others,  cut  the  timber  now  claimed  to  belong  to  the  plaintiff,  failed  to  give  any 
intelligent  description  that  would  locate  it  upon  the  plaintiff's  premises.  He 
was  aware  of  the  blazing  of  the  trees,  and  claims  that  he  did  not  pass  beyond 
the  line  of  such  blazing.  The  testimony  in  behalf  of  the  defendant  tended  to 
show  quite  conclusively  that  there  was  no  actual  trespass  upon  the  plaintiff's 
land,  yet  the  case  was  submitted  to  the  jury  mainly  upon  the  evidence  of 
Barstow  and  Fellows  to  the  effect  that  they  pointed  out  to  the  plaintiff  and 
others  where  they  had  previously  cut  the  timber,  and  the  plaintiff's  testimony 
to  the  effect  that  those  places  so  pointed  out  were  upon  the  plaintiff's  lands. 
This  is  not  such  rostimony  as  should  overcome  the  positive  assertions  of  the 
witnesses,  who  speak  of  facts  with  which  they  are  acquainted,  and  who  give 
something  beyond  mere  hearsay  testimony. 

Under  these  circumstances  we  think  that  the  jury  erred  in  their  verdict, 
and  that  a  new  trial  should  be  granted  upon  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence,  and  that  the  question  was  properly  pre- 
sented on  the  motion  for  a  new  trial.  It  is  so  ordered,  upon  the  payment  by 
the  defendant  of  the  costs  of  the  circuit  at  which  the  case  was  tried. 

AH  concur. 


Atkes  v.  Yillaob  of  Hauuondsfobt. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department.    October  19, 1889.) 

MmnoiPAL  CoRPOB^TioMs— Neoliqehob — IcT  Stbbbtb. 

In  an  action  for  pergonal  injuiies  resulting  from  the  negligent  construction  anA 
maintenance  of  a  sidewalk,  and  suffering  ice  to  acoamulate  tnereon,  It  was  shown 
that  the  sidewalk  in  front  of  a  certain  building  had  a  greater  slant  towards  the 
street  than  it  had  elsewhere,  and  a  part  of  it  had  settled  so  that  water  ran  towards 
the  end  of  the  walk,  where  ice  frequently  accumulated,  while  the  walk  was  other- 
wise dry ;  and  it  was  recognized  by  residents  as  a  dangerous  spot.  Nothing  was 
disclosed  that  should  hare  put  plaintiff  on  bis  guard  as  to  the  danger,  and  he  did 
not  see  the  ice  until  he  slipped  and  feU.  Held,  that  a  verdict  for  plaintifF  was  war- 
ranted. 

Appeal  from  circuit  court,  Stuebeu  county. 

Action  by  Romeyn  B.  Ayres  against  the  village  of  Hammondsport.     Da- 
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fendant  appeals  from  a  judgment  on  a  verdict  for  plaintiff  and  from  an  or- 
der denying  a  motion  for  a  new  trial  upon  the  minutes. 

Argued  before  Barker,  F.  J.,  and  Macomber,  J. 

James  H.  Stevens,  Jr.,  for  appellant.    /.  F.  Parkhurst,  for  respondent. 

Maoohber,  J.  A  subtle  attempt  has  been  made  in  the  argument  in  be- 
half of  the  appellant  to  bring  this  case  within  the  decision  of  Taylor  r.  City 
of  Tcmkers,  105  N.  Y.  202,  11  N.  E.  Rep.  642.  The  facts,  however,  dis- 
closed upon  the  trial,  do  not,  in  our  judgment,  make  applicable  this  and  other 
like  authorities.  The  action  is  to  recover  damages  for  personal  injuries  re- 
sulting from  negligent  construction  and  maintenance  of  a  sidewalk  in  the 
yillage  of  Hammondsport,  and  tlie  negligent  sufFerlng  of  ice  to  accumulate 
and  remain  thereon  so  as  to  render  it  unsafe  for  public  travel.  The  place  of 
the  accident  was  on  Sheather  street,  running  east  and  west  through  the  vil- 
lage, and  at  a  point  by  the  St.  James  Hotel,  the  southerlj  line  of  the  side- 
walk being  the  front  wall  of  the  hotel  building.  The  sidewalk  in  front  of 
the  hotel  was  ten  feet  and  two  inches  wide,  though  the  other  portion  of  the 
walk  west  of  the  hotel  was  only  about  four  feet  wide.  There  were  two  ir- 
regular steps  in  the  sidewalk  by  the  east  end  of  the  hotel.  In  traveling  east- 
ward the  first  step  down  was  to  a  tread  of  thirteen  and  one-half  inches  wide 
and  seven  feet  seven  inches  long,  and  the  distance  down  to  the  next  tread 
was  four  inches  to  a  tread  which  was  three  feet  wide-  and  seven  feet  seven 
Inches  long,  and  the  distance  down  from  that  tread  to  the  level  of  the  adjoin- 
ing building,  known  as  the  "Beck  Building,"  was  eight  inches.  The  pitch 
or  grade  of  the  sidewalk  by  the  hotel  was  much  greater  than  that  of  the  rest 
of  the  street.  While  the  walk  westerly  of  the  hotel  had  generally  only  the 
usual  pitch  towards  the  street  of  about  one  inch  in  three  feet,  and  about  the 
same  pitch  at  the  westerly  end  and  front  of  the  hotel,  there  was  a  slope  of 
seven  inches  at  the  westerly  part  of  the  walk  in  front  of  the  hotel,  where  some 
of  the  witness  say  the  walk  gradually  tilted  down.  The  hotel  bad  a  mansard 
roof  without  eave-troughs,  and  the  drip  was  directly  upon  the  sidewalk.  The 
easterly  portion  of  the  sidewalk  had  so  settled  as  to  cause  a  crack  in  it  down 
the  center  of  the  hotel,  making  the  east  side  lower  than  the  west,  so  that  both 
from  the  settling  and  the  gradual  tilting  of  the  walk  towards  the  east  the 
tendency  of  the  dripping  water  was  towards  the  easterly  end  of  the  walk 
wliere  the  steps  were.  Ice  frequently  accumulated  at  this  point  when  the 
walk  was  otherwisedry.  A  ridge  of  ice  had  formed  from  the  drip  two  or  three 
feet  from  the  wall,  and  pedestrians  naturally  crowded  towards  the  building 
on  account  of  the  slope  in  the  walk.  There  was  much  evidence  given  to  the 
effect  that  the  walk  had  been  covered  with  thick  ice,  in  some  places  ridged, 
for  a  period  of  three  or  four  weeks  preceding  the  injuries.  The  place  seems 
to  have  been  generally  recognized  by  the  residents  as  a  dangerous  spot.  At 
the  spot  where  the  plaintiff  fell,  which  was  the  easterly  plank  of  the  St.  James 
walk,  a  little  to  the  right  of  the  middle  of  the  plank,  the  walk  had  a  slope,  as 
some  witnesses  say,  of  about  eleven  inches  when  the  accumulation  of  the  ice 
is  added  to  the  slant  of  the  walk  itself.  Other  testimony  showed  that  the  ac- 
cumulation of  ice  was  greater  towards  the  middle  than  at  the  edge,  for  near 
the  outer  edge  the  same  had  been  worn  or  melted  off.  The  whole  of  this 
place  was  smooth.  The  plaintiff,  while  walking  towards  the  place,  did  not 
discover  that  there  was  any  ice  on  the  walk  until  he  was  near  the  steps,  when 
bis  foot  slipped  towards  the  street.  There  is  no  fact  disclosed  that  put  him 
■especially  upon  his  guard  as  to  this  dangerous  place  in  the  sidewalk;  indeed, 
be  seems  to  have  been  ignorant  of  its  actual  condition  until  the  instant  of  re- 
ceiving the  injuries. 

These  facts,  which  were  established  by  the  evidence  adduced  in  behalf  of 
tbe  plaintiff,  rendered  it  incumbent  upon  the  court  to  submit  the  whole  ques- 
tion of  tbe  liability  of  the  village,  as  well  as  the  alleged  contributing  negli- 
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gence  of  the  plaintiff,  to  the  consideration  of  the  jury.  Their  verdict,  being 
supported,  as  it  is,  by  a  clear  preponderance  of  the  evidence,  cannot  be  dis- 
turbed by  us. 

We  have  examined  the  several  exceptions  taken  by  the  defendant  during 
the  trial,  and  find  in  none  of  them  any  matter  which  would  justify  us  in  send- 
ing the  case  back  for  another  trial.  The  judgment  and  order  should  be  af- 
firmed. 


VoLTZ  0.  Wilson  et  al. 

(Supreme  Court,  OenercU  Term,  Fifth  Department.    October  19, 18SS.) 

Tbiai^-Objkotions  to  Evidencb. 

An  objection  to  the  testimony  of  a  witness  as  to  a  statement  made  to  him  by  an- 
other witness,  because  the  latter  was  not  asked  U  he  bad  made  such  a  statement,  is 
properly  overruled  where  the  questions  asked  both  witnesses  were  directed  to  the 
same  subject-matter. 

Appeal  from  Erie  county  court. 

Action  by  Anthony  W.  Voltz  against  Benton  H.  Wilson  and  Homer  Van 
Buskirk.    From  a  judgment  on  a  verdict  for  plaintiff,  defendants  appeal. 

Argued  before  BIrkeb,  P.  J.,  and  Bwianr  and  Maoombeb,  JJ. 

Frank  M.  Loomit,  for  appellants.  Charles  F.  Whitoher  and  John  T.  Joyce, 
for  respondent. 

Macombeb,  J.  The  action  was  brought  to  recover  damages,  on  account 
of  the  fraudulent  representations  made  by  the  defendants  upon  a  sale  to  the 
plaintiff  of  two  chattel  mortgages  held  by  them,  and  which  they  had  received 
from  a  man  by  the  name  of  James  Ives.  The  evidence  in  behalf  of  the  plain- 
tiff was  directed  to  an  effort  to  show  that  the  defendants,  by  the  mouth  of 
Wilson  mainly,  bad  represented  before  the  sale  of  the  chattel  mortgages  to 
the  plaintiff  that  the  same  were  good  or  all  right,  and  that  Wilson  knew  or 
had  been  notiBed  that  Ivea  did  not  own  the  property  so  purporting  to  be  cov- 
ered by  the  mortgages.  This  was  the  question  at  issue.  Presumably,  it  was 
fairly  presented  to  the  jury,  and  their  verdict,  in  the  absence  of  any  excep- 
tions to  the  instructions,  would  be  conclusive.  The  charge  of  the  learned 
court  does  not  appear  in  the  case,  and  no  complaint  is  made  in  regard  thereto 
by  the  appellants. 

We  have  examined  the  several  exceptions  to  the  reception  and  rejection  of 
evidence,  and  find  in  them  nothing  worthy  of  comment  save  those  arising 
upon  the  evidence  of  the  witness  Whitcher.  The  competency  of  this  evidence 
is  to  be  determined  by  the  previous  testimony  given  by  the  witness  lioot. 
Whitcher  was  asked  as  follows:  "Question.  Did  Boot  say  to  you  that  Wilson 
told  him  that  he  sold  these  mortgages  as  being  all  right?  An^toer.  Not  in 
exactly  those  words.  Q.  Give  me  the  words  exactly.  A.  Boot  said  that  Wil- 
son told  him  that,  while  he  didn't  guaranty  the  mortgages, — the  payment  of 
them, — he  sold  them  as  being  good  and  all  right,  and,  as  mortgages,  they 
were  good  and  all  right."  These  questions  were  respectively  objected  to,  and 
their  answers  excepted  to,  upon  the  ground,  solely,  that  Boot  had  not  been 
asked  whether  he  made  a  like  statement  to  Whitcher.  Becurring  now  to  the 
witness  Root,  the  following  evidence  was  given  by  him:  "Q.  Did  Wilson 
tell  you  at  that  time,  that  when  he  sold  those  mortgages  they  were  all  right? 
A.  I  cannot  swear  to  that.  I  will  tell  you  what  he  did  tell  me.  Q.  Did  he 
make  use  of  the  expression  'all  right'  in  connection  with  these  mortgages? 
A.  Yes.  sir.  By  the  Court:  Q.  Who?  A.  Wilson."  It  will  be  seen  that 
the  questions  asked  of  Whitcher  were  substantially  directed  to  the  same  sub- 
ject-matter as  those  addressed  to  the  witness  Boot,  and  that,  consequently, 
the  objection  as  made  was  untenable,  and  was  properly  overruled  by  the 
county  judge.    The  judgment  should  be  afiSrmed.    All  concur. 
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BURBELL  V.  PKESTON.  * 

(Sttpreme  Court,  Oeneral  Term,  F-IJth  Department.    October  19, 1889.) 

LmiTATiox  or  Actions— Neolioence— Physicians. 

An  action  against  a  physician  for  negligent  treatment  of  a  patient  is  "an  action 
to  recover  damages  for  a  personal  Injury  resulting  from  negligence, "  within  Code 
Civil  Proo.  N.  Y.  $  888,  snbd.  6,  providing  thatsncn  actions  must  be  brought  within 
three  years,  though  the  physician  was  treating  the  patient  under  a  contract. 

Appeal  from  circuit  court.  Livingston  county. 

Action  bj  Mary  Burrell  against  Wooster  B.  Preston.    A  nonsuit  was  di- 
rected, and  plaintiff  appeals. 
Argued  before  Barkbr,  P.  J.,  and  Dwioht  and  Macohbeb,  J.T. 
J.  A.  VanDerlip,  for  appellant.    Fred  W.  Noyet,  for  respondent 

Maoohbbr,  J.  The  case  contains  a  judgment  and  notice  of  appeal  there- 
from, although  it  is  also  stated  that  the  exceptions  taken  at  the  trial  were  or- 
dered to  be  heard  at  the  general  terra  in  the  Urst  instance.  Under  these 
ciicumstances  we  must  treat  as  controlling  in  respect  to  the  practice  the  judg- 
ment and  the  notice  of  appeal.  The  action  is  for  damages  for  personal  in- 
juries received  by  the  plaintiff  through  the  negligence  of  the  defendant.  The 
answer,  among  other  things,  alleges  that  the  action  was  not  brought  within 
the  three  years  next  succeeding  the  alleged  injuries,  which  were  received  in 
the  month  of  November,  1881,  and  that  consequently  the  action  is  barred  by 
the  three-year  statute  of  limitations.  The  counsel  for  the  appellant  argues, 
quite  against  the  plain  utterances  of  the  Code  of  Civil  Procedure,  as  it  seems 
to  ns,  that,  inasmuch  as  the  relation  existing  l>etween  the  patient  and  the 
doctor  was  by  virtue  of  a  contract  existing  between  them,  on  the  one  side  to 
render  services,  and  on  the  other  to  pay  for  the  same,  the  six-year  statute  of 
limitations  is  alone  applicable.  It  is  true  that  negligence  in  this,  as  in  all 
other  cases  arising  incidentally  between  parties  who  have  contract  relations 
with  each  other,  is  in  some  sort  a  breach  of  contract;  but  this  by  no  means 
relieves  the  parties  from  the  operation  of  the  provisions  of  the  statutes  of 
limitations,  which  are  designed  to  limit  the  right  of  action  in  case  of  negli- 
gence to  three  years,  whether  the  negligence  was  caused  by  a  party  having 
anj  duty  to  perform  to  the  other  or  not.  Subdivision  5  of  the  three-year  stat- 
ute (Code.  §  383)  is:  "An  action  to  recover  damages  for  a  personal  injury 
resulting  from  negligence."  It  contains  no  qualitica'tion  or  limitation  of  cases 
where  the  negligence  is  caused  by  a  peison  who  has  agreed  by  contract  to  do 
a  certain  thing  in  behalf  of  the  party  Injured.  The  judgment  should  be  af- 
firmed.   All  concur. 


Yates  «.  Guthrie. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    October  19, 1889.) 

JuDOMEST — Default — Service  of  Axswbb. 

On  a  motion  to  set  aside  a  jndgment  by  default  it  was  insisted  that  on  the  last 
day  for  answering,  March  2nthj  the  answer  addressed  to  plaintiff's  attorney  was 
aerved  as  authorized  by  Code  Civil  Proc.  N.  Y.  S  7U7,  by  being  placed  in  the  post- 
office  at  Caledonia  directed  to  plaintiff's  attorney  at  Rochester,  and  affidavits  of  de- 
fendant and  his  attorney  stating  that  such  was  their  recollection  were  filed.  The 
envelope  in  which  the  answer  was  sent  was  postmarked  at  Caledonia  "March  26. " 
Tbe  postmaster  at  Rochester  testified  that  it  could  not  have  been  mailed  on  Uaroh 
86tb,  as  it  appeared  by  the  postmark,  of  his  office,  that  it  was  not  received  there  un- 
til March  28th.  Plaintiff's  attorney  made  affidavit  that  early  in  the  morning  of 
March  in'th  he  received  mail  matter  postmarked  at  Caledonia  on  March  26th.  Held, 
that  an  order  refusing  to  set  the  judgment  aside  would  not  be  disturbed. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Arthur  G.  Yates  against  James  J.  Guthrie.    A  judgment  was  en- 
tered against  defendant  by  default,  and  from  an  order  denying  a  motion  to 
■et  tbe  judgment  aside  defendant  appeals. 
v.7K.Y.8.no.6 — 12 
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Argued  berore  Barker,  F.  J.,  and  Dwioht  and  Maoohbeb,  J  J. 
William  J.  Bptim,  for  appellant.     Earl  B.  Putnam,  for  respondent. 

Maoohber,  J.  The  learned  judge  at  tbe  special  term,  while  denying  the 
defendant's  motion  to  set  aside  the  judgment  and  execution,  opened  the  case 
so  as  to  permit  the  defendant's  proposed  answer  to  stand,  and  the  case  to  be 
tried  upon  the  merits;  and,  apparently,  by  consent  of  both  sides,  so  far  as 
this  part  of  the  order  is  concerned,  granted  an  order  of  reference.  The  last 
day  for  answering  was  the '26th  day  of  March,  1889.  The  affidavits  of  tbe 
defendant  and  his  attorney  are  measurably  positive  that  the  answer  which 
had  been  prepared  was  mailed  upon  tliat  day  by  the  attorney  at  the  village  of 
Caledonia,  properly  addressed  to  the  plaintiff's  attorneys.  In  corroboration 
of  this,  the  envelope  thereof  with  the  postmark  clearly  indicating  the  words 
and  figures,  "Marcli  26,"  is  produced.  In  opposition  to  these  facts  there  appears 
a  strong  affidavit  by  the  assistant  postmaster  at  Bochester  to  the  effect  that 
such  mailing  could  not  have  taken  place  on  tbe  26th  of  March,  inasmuch  as 
it  was  equally  clear  by  the  postmark  at  Rochester  that  the  letter  was  not  re- 
ceived at  Bochester  antil  the  28th.  One  of  the  plaintiff's  attorneys  also  tes- 
tifies that  he  received,  early  in  tbe  morning  of  the  27th,  mall  matter  from 
Caledonia  that  was  mailed  on  the  26th.  The  rule  is  unquestioned  that  the 
party  addressed  takes  the  hazards  of  the  mail,  and  that,  if  an  answer  is  actu- 
ally deposited  in  the  post-office  within  the  time  limited  by  the  statute,  the 
service  is  sufficient.  Yet  we  are  not  bound  by  the  appearance  of  the  post- 
mark upon  an  envelope;  for  it  is  not  incredible  that  in  the  small  uncommer- 
cial districts  there  is  not  that  carefulness  in  changing  the  stamps  that  prevails 
in  larger  towns.  The  affidavits  of  the  defendant  and  bis  attorney  cannot  be 
deemed  to  be  conclusive  upon  this  matter,  for  the  reason  that  they  speak  only 
from  recollection ;  hence  it  is  that  the  judge  at  special  term  might  well  enter- 
tain doubts  as  to  the  principal  fact  involved  in  the  motion,  and,  so  entertain- 
ing them,  he  seems  to  have,  made  a  proper  disposition  of  the  motion.  The 
order  should  be  affirmed  with  $10  costs,  and  disbursements.    All  concur. 


Opdtkb  c.  WniTiNG  et  at. 

(Supreme  Court,  Oeneral  Term,  Fijth  Department.    October  19, 1889.) 

Bbviihknoe— Report — Review  on  Appeal. 

Where  there  is  evidence  to  sustain  a  referee's  findings,  and  there  are  no  exceptions 
to  his  findings,  or  requests  to  find  difTerently  on  the  evidence,  a  judgment  entered 
on  the  report  of  the  referee  wlU  not  be  disturbed  on  appeaL 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Zachariah  Opdyke  against  W.  Fred  Whiting  and  others.  Judg- 
ment was  entered  in  Cayuga  county  ou  tbe  report  of  a  referee  in  favor  of 
plaintiff,  and  defendants  appeal. 

Argued  before  Dwiqht,  Macomber,  and  Childs,  JJ. 

James  Lyon,  for  appellants.    £.  C.  Atkin,  for  respondent. 

Macomber,  J.  If  there  is  evidence  to  sustain  tbe  conclusions  of  the  ref- 
eree the  judgment  must  be  affirmed,  because  there  are  no  exceptions  to  bis 
findings,  and  no  requests  were  made  to  him  to  find  differently  than  he  h.is 
upon  the  evidence  before  him.  The  action  is  brought  to  recover  for  services 
from  the  3d  day  of  May,  1886,  for  a  period  of  one  year,  and  for  damages  for 
an  unlawful  dismissal  of  the  plaintiff'  as  salesman  at  a  time  prior  to  the  expi- 
ration of  the  term  of  the  service.  The  plaintiff  was  employed  by  tlie  defend- 
ants, who  are  in  the  milling  business,  to  make  sales  for  them  of  flour  and  feed, 
on  the  8d  day  of  May,  1886,  »nd  was  dismissed  from  such  employment  on  the 
15th  day  of  September  of  that  year.  The  referee  has  found  in  favor  of  the  de- 
fendants in  respect  to  any  claim  for  damages  or  compensation  for  time  after 
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September  15th.  He  has,  however,  allowed  the  plaintiff  a  certain  sum  as  a 
balance  for  his  services  remaining  unpaid.  There  is  no  dispute  in  the  case 
in  regard  to  the  riglit  of  the  plaintiff  to  the  compensation  claimed  by  him  for 
the  selling  of  feed,  except  that  it  is  contended  by  the  defendant  that  the  plain- 
tiff WHS  fully  paid  for  such  sales.  The  referee  has  found  that  the  plaintiff 
was  to  receive  15  cents  per  barrel  for  dour  upon  every  first  order  of  100  bar- 
rels or  less,  and  10  cents  per  barrel  upon  every  other  order  thereafter  from  the 
same  customer,  and  10  cents  on  all  orders  above  100  barrels,  and  40  cents  per 
ton  for  all  feed  sold  by  him.  He  has  found  that,  during  the  period  mentioned, 
the  plaintiff  sold  450  barrels  upon  whicli  he  was  entitled  to  a  commission  of 
15  cents;  1,200  barrels  upon  which  he  was  entitled  to  a  commision  of  10 
cents;  67}  tons  of  feed,  upon  which  he  was  entitled  to  a  commission  of  40 
cents, — making,  in  all,  8240.15,  for  sales  personally  and  actually  made  by  him- 
self. He  has  also  found  that  the  defendants  effected  sales  of  500  barrels  of 
floor  to  customers  which  the  plaintiff  himself  had  secured,  and  to  whom  he 
had  introduced  the  defendants,  for  which  he  has  given  the  plaintiff  an  allow- 
ance of  $50,  or  10  cents  per  barrel.  Taylor  v.  Enoch  Morgan's  Sons'  Co., 
1  K.  Y.  Snpp.  293.  After  deducting  the  payments  which  were  made  by  the 
defendants,  there  is  found  to  be  due  the  plaintiff  a  balance  of  $85.99,  with  in- 
terest from  the  date  of  the  beginning  of  the  action,  for  which  judgment  was 
given. 

The  question  before  the  referee  was  solely  one  of  fact,  and  his  decision  is 
based  upon  the  testimony  of  apparently  reliable  witnesses.  There  being  no 
requests  to  the  referee  to  make  findings  different  from  those  appearing  in  the 
ease,  and  no  exceptions  to  the  findings  so  made,  the  judgment  ought  not  to 
be  disturbed.  We  have  examined  the  several  exceptions  taken  during  the 
trial  to  the  refusal  and  rejection  of  evidence,  and  find  in  them  nothing  which 
requiree  comment,  or  which  would  affect  the  conclusion  of  the  referee  upon 
the  questions  in  chief.    The  judgment  shoald  be  affirmed.    All  concur. 


EoKouo  Straw-Board  Co.  «.  Sachs. 

(Supreme  Court,  Oenerai  Term,  S%fth  Department.    October  19, 1680.) 

APFXiii—RsviEW— Costs. 

Where  an  appeal  has  been  taken  in  a  case  tried  before  a  referee  noder  a  stipula- 
tion, and  appellant's  affidavit  states  that  the  appeal  is  taken  in  good  faith,  but 
neither  the  pleadings,  the  proceedings  before  the  referee,  nor  the  findings  and 
Judgment  are  before  the  appellate  court,  an  order  of  the  special  term,  pending  the 
appeal,  directing  the  county  treasurer  to  repay  to  plaintiff  money  deposited  by  it 
as  secnrity  for  costs  under  an  order  of  court  will  not  be  distnrbed  on  appeaL 

Appeal  from  special  term,  Monroe  county. 

Action  by  the  Kokomo  Straw-Board  Company  against  Louis  Sachs.  Pend- 
ing an  appeal  from  a  judgment  for  plaintiff,  defendant  appealed  from  an  or- 
der directing  the  treasurer  of  that  county  to  pay  to  the  plaintiff  the  sum  of 
•250,  previously  deposited  with  such  treasurer,  in  pursuance  of  an  order  of 
this  court,  as  security  for  costs  in  this  action. 

Argued  before  Babeeb,  P.  J.,  and  Dwiqht  and  Macomber,  JJ. 

H.  O.  Danforth,  for  appellant.  .  George  F.  Yeoman,  for  respondent. 

Macx>iibeh,  J.  This  action,  which  was  upon  a  contract  for  goods  sold  and 
delivered  by  the  plaintiff  to  the  defendant,  has  been  tried  before  a  referee,  in 
pursuance  of  a  stipulation,  and  has  resulted  in  a  judgment  in  favor  of  the 
plaintiff.  An  appeal  has  been  taken  to  the  general  term  from  such  judgment, 
and  the  affidavit  in  behalf  of  the  appellant  states  that  the  same  was  tt^en  in 
good  faith.  Xeitber  the  pleadings,  nor  the  proceedings  before  the  referee,  nor 
ibe  findings  and  judgment,  lutve  been  laid  before  us.     The  affidavit  of  the  ap- 
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pellant,  under  these  circumstancea,  cannot  be  deemed  sufficient  to  defeat  the 
strong  legal  preeumption  which  arises  in  favor  of  the  validity  and  correctness 
of  the  judgment.  The  application  to  the  special  term  was  addressed  to  its 
sound  discretion,  and  we  are  unable  to  say  from  the  papers  before  ns  that 
there  has  been  any  abuse  of  such  discretion.  The  deposit  belongs,  not  to  the 
defendant,  but  to  the  party  who  placed  it  in  the  bands  of  the  treasurer,  and  it 
ought  not  longer  to  be  withheld  by  this  court  from  its  owner,  inasmuch  as 
the  condition  upon  which  it  was  so  deposited  has  been  satisfied  by  the  recov- 
ery of  a  judgment  by  the  plaintiff  upon  its  demand.  The  order  should  be  af- 
firmed, with  $10  costs  and  disbursements. 


Glenn  v.  Bijkbowb  et  al. 
(Supreme  Court,  General  Term,  Fifth  Department.    October  19,  1889.) 

EzaOITTOBS  XKD  ADMINIBTSATOBS— IjOANB— POWBR  TO  BiND  ESTATB. 

LoaDS  made  to  exeoutors  or  trustees  are  not  valid  claims  against  the  testator** 
estate.    Following  Olenn  v.  Bv/rrows,  87  Hun,  602. 

Appeal  from  special  term,  Erie  county. 

Appeal  by  Eliza  Glenn,  Louisa  C.  Burrows,  and  others,  from  an  order  con- 
firming the  report  of  the  referee  touching  the  allowance  and  disallowance  of 
certain  claims  against  the  estate  of  Boswell  S.  Burrows. 

Argued  before  Babkeb,  P.  J.,  and  Dwioht  and  Maoohber,  JJ. 

Shuari  dt  Sutherland,  Bignor  &  Wages,  John  H.  White,  and  B.  L.  Pitta, 
for  appellants.    John  Cunneen,  for  respondent 

Macohbbb,  J.  There  are  two  classes  of  appellants  In  this  action,  namely: 
Those  whose  claims  were  wholly  rejected  by  the  referee,  and  those  whose 
claims  were  in  part  allowed,  and  rejected  in  part,  by  him.  The  special  ternn 
has  confirmed  the  report  of  the  referee  in  all  respects  excepting  a  slight  mod- 
ification thereof,  permitting  certain  claimants  to  withdraw  their  claims,  which 
is  not  necessary  to  be  considered  upon  this  appeal. 

Boswell  S.  Burrows  died  in  the  month  of  March,  1879,  leaving  a  last  will 
and  testament,  upon  which  letters  testamentary  were  issued  to  the  defend- 
ants Louisa  C.  Burrows,  William  B.  Burrows,  Albert  S.  Warner,  and  Alex- 
ander Stewart.  Warner  and  Stewart  had  the  control  and  management  of  the 
estate  up  to  the  year  1883,  when  the  same  was  devolved  solely  upon  Warner. 
This  continued  until  the  month  of  August,  1884,  when  Warner,  having  been 
discovered  to  be  a  defaulter  to  the  estate  for  a  large  amount,  fled  from  this 
state,  leaving  the  estate  in  a  crippled  and  embarrassed  condition,  if  not  to- 
tally insolvent.  Subsequently  a  receiver  was  appointed  by  the  court  in  this 
action  to  take  charge  of  the  estate,  and  administer  its  affairs  in  place  of  the 
trustees  named  in  the  will.  This  action  was  brought  in  behalf  of  the  plain- 
tiff, and  all  others  having  claims  of  a  similar  nature  against  the  estate.  All 
of  the  principal  questions  herein  were  decided  and  disposed  of.  so  far  as  this 
court  is  concerned,  in  the  decision  in  this  action  reported  in  37  Hun,  602.  By 
reference  to  that  decision  it  is  seen  that  this  court  held  that  the  claim  of  the 
plaintiff  was  a  valid  one  against  Burrows'  estate,  in  so  far  as  it  had  been  in- 
curred during  the  life-time  of  the  testator,  but  that  loans  to  the  executors  or 
trustees,  evidenced  by  the  latter's  promissory  notes,  accompanied  by  a  sur- 
render of  the  original  notes  given  by  Mr.  Burrows,  were  not  valid  claims 
against  the  estate.  The  referee,  in  a  carefully-considered  report,  has  taken 
the  proofs,  which  he  was  directed  to  take,  in  pursuance  of  the  last-mentioned 
decision,  and,  following  the  opinion  of  this  court,  has  allowed  to  such  claim- 
ants as  have  presented  their  demands  payment  out  of  the  funds  of  the  es- 
tate, so  far  as  the  same  can  be  made,  of  all  demands  existing  against  Boswell 
S.  Borrows  in  his  life-time,  but  has  rejected  the  claims  arising  subsequently 
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by  loans  made  hj  the  several  claimants  to  Warner  and  Stewart,  or  to  Warner 
alone.  It  follows  that  the  order  appealed  from  should  be  afllrmed,  with  costs. 
All  concur. 


Salladb  v.  Gbrlaoh  et  ah 
(Supreme  Court,  General  Term,  Fifth  Department,    October  19, 1889.) 

WrrKBSS— COHPBTENOT— TBAlTtU.OTIONB  VITH  DlCanilTT. 

Although  a  question  does  not  appear  to  be  obnoxious  to  Code  Civil  Proc.  IT.  Y, 
S  829,  providlnfT  that  a  party  shall  not  be  examined  as  to  transaotions  had  with  a 
decedent,  yet  it  is  properly  excluded  when  a  previous  answer  to  substantially  the 
same  question  is  incompetent. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Jacob  Sallade  ap^ainst  Charles  A.  Gerlach,  T.  S.  Philips,  and  P. 
Herdic.  Defendant  Gerlach  appeals  from  a  Judgment  entered  on  a  verdict 
directed  by  the  court,  and  also  from  an  order  denying  his  motion  for  a  new 
trial. 

Ai^ed  before  Babkeb,  P.  J.,  and  Dwioht  and  Macomber,  JJ. 

ffamilton  B.  Squeir,  for  appellant.    Charge  F.  WardweU,  for  respondent. 

Maoomber,  J.  The  complaint  is  upon  a  promissory  note  in  the  sum  of 
$1,250,  which  was  executed  by  the  defendant  T.  S.  Philips,  and  indorsed  by 
the  defendants  Charles  A.  Gerlach  and  P.  Herdic,  bearing  date  December  20, 
1881.  at  Buffalo,  payable  to  the  order  of  Gerlach  four  months  thereafter. 
Under  the  pleadings  the  plaintiff  had  not  devolved  upon  him  any  duty  of 
producing  evidence,  because  the  fact  of  the  making,  execution  and  the  trans- 
fer of  the  note,  as  alleged  in  the  complaint,  was  admitted.  The  only  question 
in  the  case  is  whether  or  not  sufficient  evidence  was  g^ven  or  offered  which 
would  shift  to  the  plaintiff  the  burden  of  showing,  in  addition  to  the  pre- 
sumptions of  law,  the  fact  that  he  was  a  bona  flde  holder  for  value  before 
maturity  of  tliis  piece  of  commercial  paper.  The  appellant,  who  is  the  only 
one  of  the  defendants  who  defended  the  action,  takes  this  appeal  upon  certain 
alleged  erroneous  rulings  by  the  judge  at  the  circuit.  Under  appropriate 
allegations  in  the  answer,  an  effort  was  made  at  the  trial  to  show  that  the  ap- 
pellant was  merely  an  accommodation  indorser  for  the  benefit  of  Peter  Her- 
dic. This  attempt  was  made  by  means  of  the  testimony  of  the  appellant  him- 
ae)f,  and  questions  were  propounded  to  him  which  clearly  called  for  testimony 
relying  to  personal  transactions  between  the  witness  and  Peter  Hei'dic. 
But  Peter  Herdic  was,  at  the  time  of  the  tri.U,  dead.  An  objection  was  made 
to  such  testimony,  under  section  829  of  the  Code  of  Civil  Procedure,  which 
was  sustained,  and  exception  taken.  This  decision  is  fully  warranted  by  au- 
thority of  the  case  of  Benedict  v.  Driggs,  34  Hun,  94,  where  a  like  proposi- 
tion and  ruling  were  made. 

Much  stress  is  also  laid  upon  the  ruling  of  the  court  upon  the  following 
proceedings,  which  were  had:  The  appellant's  counsel  asked  his  client  the 
following  question:  "Now,  how  did  it  happen  that  that  note  was  made  pay- 
able to  your  order?"  This  was  objected  to,  and  the  court  said:  "That  in- 
volves bis  telling  what  was  said  on  that  occasion,  does  it  not?"  The  witness 
replied:  "No,  sir;  it  does  not."  It  is  argued,  with  some  ingenuity,  that  this 
ruling  was  erroneous,  because  the  response  to  the  question  might  not  have 
been  incompetent,  under  section  829  of  the  Code.  The  general  rule  un- 
doubtedly is,  that,  when  the  question  necessarily  calls  for  personal  transac- 
tion or  communication  of  the  party  with  a  deceased  person,  its  rejection  is 
required  under  this  section;  but  tliat,  when  the  question  does  not  appear  to  be 
obnoxious  to  this  provision,  the  party  is  required  to  wait  until  the  answer  itself 
discloses  the  fact  whetheror  nut  it  is  inimical  to  this  rule  of  evidence.  Denite 
T.  Deniae,  110  N.  Y.  567, 18  N.  £.  Bep.  S68.    In  this  instance,  however,  the 
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question  necessarily  called  for  incompetent  evidence.  By  the  earlier  pro- 
ceedings in  the  case  it  is  found  that  substantially  the  same  question  was  put 
to  the  witness,  and  an  answer  elicited.  The  same  witness  said,  in  the  earlier 
part  of  his  examination:  "When  those  notes  were  dmwn  they  were  made  pay- 
able to  my  order,  at  the  suggestion  of  Mr.  Herdic.  Herdic  was  present 
then  and  there."  This  was  a  sufficient  reason  for  the  existence  of  the  note 
in  the  form  in  which  it  appears  in  the  case.  Though  incompetent  under  this 
section  of  the  Code,  it  stands  in  the  case.  What  more  could  have  been  shown 
under  the  question  put  to  the  appellant  is  not  apparent  from  any  of  the  cir- 
cumstances attending  the  trial.  It  follows,  therefore,  that  the  judgment  or 
order  should  be  affirmed.    All  concur. 


Frank  c.  Brewer. 

(Suprenu  Court,  General  Term,  Fifth  Department.    October  19, 1S89.) 

1.  EviDESOB — Rbb  Okst^— Letibrs  of  Third  Pebsons. 

Where  letters  offered  in  evidence  are  the  declarations  of  third  persons,  written 
long  prior  to  the  controversy  upon  which  the  action  is  founded,  they  are  not  part  of 
the  re*  gestae,  and  are  properly  escluded. 
i.  Limitation  of  Action — Aooommodation  PiPtR, 

Where  an  accommodation  maker  of  a  note  pays  the  same,  or  a  part  thereof,  his 
right  of  action  against  the  payee  accrues  at  the  time  of  such  payment. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Abraham  Frank  against  Sarah  J.  Brewer,  as  executrix  of 
Robert  McClure,  to  recover  money  paid  on  a  promissory  note,  whereof  plain- 
tiff was  an  accommodation  maker,  and  defendant's  testator  was  the  payee. 
There  was  a  judgment  upon  a  verdict  for  the  plaintiff,  and  defendant  appeals. 

Argued  Isefore  Barker,  P.  J.,  and  Dwight  and  Macomber,  JJ. 

Tracy  C.  Becker,  for  appellant.    A.  C.  Calkins,  for  respondent. 

Macomber,  J.  This  action  is  brought  to  recover  the  sum  of  $125,  which 
was  paid  by  the  plaintiff  on  the  3d  day  of  June,  1880,  upon  a  certain  promis- 
sory note  made  by  the  defendant's  testator  and  one  Christian  Miller  and  the 
plaintiff.  The  reason  for  the  recovery  is  stated  to  be  the  fHCt  that  the  plain- 
tiff was  an  accommodation  maker  only,  for  the  benefit  of  the  defendant's  tes- 
tator, liobert  McClure.  These  persons,  Robert  MeClure,  Christian  Miller, 
and  the  plaintiff,  Abraham  Frank,  made  a  promissory  note  on  the  1st  day  of 
May,  1877,  in  the  sum  of  $330.  The  holder  of  the  note  procured  judgment 
thereon  May  10,  1878,  against  the  makers  Miller  and  Frank.  On  the  29th 
day  of  July,  1880,  Frank,  the  plaintiff,  paid  on  such  judgment  the  sum  of 
$125,  being  a  compromise  of  his  agreement,  and  was  released  from  the  judg- 
ment. The  matter  of  contention  at  the  trial  was  whether  the  plaintiff  had 
signed  the  note  in  question  wholly  for  the  l)enelit  of  Robert  McClure.  The 
evidence  upon  this  question  consists  of  testimony  of  several  witnesses,  and 
the  same  was  submitted  to  the  jury  under  an  elaborate  charge.  Upon  the 
testimony  adduced,  the  jury  were  justified  in  the  verdict  rendered  by  them. 

The  main  ground  of  this  appeal  consists  in  the  alleged  error  of  the  trial 
court  in  excluding  certain  letters  which  were  written  by  one  Conger  and 
Robert  McClure  in  the  year  1876.  There  is  evidence  to  show  that  at  the 
time  the  controversy  between  the  parties  to  this  action  arose  these  letters  were 
produced,  and  their  contents  urged  against  the  claim  of  the  plaintiff.  While 
it  would  not  have  been  error  to  receive  these  letters  as  a  part  of  the  conversa- 
tion between  the  parties,  yet,  under  the  circumstances  disclosed,  their  ex- 
clusion does  not  appear  to  be  erroneous.  They  were  the  declarations  of  third 
persons,  written  at  a  time  long  prior  to  the  controversy,  and  could  not,  in  any 
view  of  the  case,  be  deemed  res  gestoe. 

The  only  other  question  in  tiie  case  is  that  of  the  statute  of  limitations. 
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Thongb  more  than-  six  jears  bad  elapsed  between  the  time  of  tbe  making  of 
tbe  note  and  the  time  of  the  Iteginning  of  the  action,  yet  it  was  iess  than  six 
years  between  the  time  of  tbe  payment  by  the  plaintiff  and  the  beginning 
of  this  action.  It  is  very  clear  that  the  cause  of  action  accrued  only  at  the 
time  of  the  payment  by  the  plaintiff,  which  was  July  29,  1880,  and  that  the 
statute  of  limitations  ran  only  from  that  time.  Barker  v.  Casiddy,  16  Barb. 
177;  Butler  v.  Wright,  20  Johns.  867.  In  the  notice  of  appeal  we  observe 
an  attempt  is  made  to  review  an  order  of  tbe  special  term  allowing  the  plain- 
tiff to  recover  costs  and  disbursements.  The  order  and  the  papers  upon 
which  it  was  granted  do  not  appear  in  the  printed  case  before  us;  conse- 
quently we  cannot  review  the  order.  In  the  absence  of  such  papers,  a  strong 
presumption  arises  that  the  costs  which  appear  in  the  judgment  were  prop- 
erly awarded  against  the  estate  represented  by  the  defendant,  either  upon  the 
ground  that  she  unreasonably  resisted  or  neglected  payment  of  the  claim,  or 
that  she  refused  to  submit  the  same  to  a  referee,  under  the  statute.  Sections 
1835,  1836,  Code  Civil  Proc.  The  Judgment  and  order  should  be  affirmed, 
witb  costs. 


HooAN  t).  Carroli.  et  al. 
(Supreme  Court,  General  Term,  Fifth,  Department.    October  19, 1889.) 

1.  Contract — Action  on— New  Trial. 

Where  there  is  testimonr  to  support  the  verdict,  and  the  jury  has  been  instructed 
as  to  the  rights  of  the  parties,  the  motion  for  a  new  trial  on  the  minutes  ia  prop- 
erly denied. 
8.  New  Tbiai/ — Evidbnck — Nbwlt-Discoviired — Cumulative. 

Newly-discovered  evidence,  which  is  merely  cumulative,  and  of  the  same  gen- 
eral class  as  that  given  on  the  trial,  will  not  justify  the  court  in  granting  a  new 
triaL    . 

Appeal  from  Monroe  county  court. 

Action  by  Michael  Hogan  against  Charles  H.  Carroll  and  others,  for  breach 
of  contract  of  employment.  Trial  by  jury,  and  a  verdict  for  plaintiff.  From 
the  judgment  entered  on  the  verdict,  from  an  order  denying  a  motion  for  a 
new  trial  on  the  minutes,  and  from  an  order  denying  a  motion  for  a  new  trial 
on  a  case,  and  affidavits  on  tbe  ground  of  newly-discovered  evidence,  defend- 
ants appeal. 

Ai^ued  before  Barker,  P.  J.,  and  Dwight  and  Macombeb,  JJ. 

C.  C.  Barty,  for  appellants.  John  C.  O'Brien  and  John  F.  Kinney,  for 
Nspondent. 

Maoohbeb,  J.  The  defendants,  who  are  dry-goods  merchants,  employed 
the  plaintiff  on  the  2l8t  day  of  February,  1887,  in  their  cloak  department. 
The  plaintiff  claimed,  and  gave  evidence  to  pstablish  the  fact,  that  the  em- 
ployment was  for  the  period  of  one  year,  while  the  defendants'  testimony 
tended  to  show  that  the  employment  was  only  from  week  to  week.  The  de- 
fendants discharged  tbe  plaintiff  on  tbe  9th  day  of  July,  1887.  For  such  dis- 
charge, and  for  tbe  inability  of  the  plaintiff  to  earn  wages  during  a  portion  of 
tbe  period, — between  the  time  that  be  was  discharged  and  the  time  of  tbe  ex- 
piration of  the  employment  as  he  claimed  it  to  be, — this  action  whs  brought. 
It  was  first  tried  in  tlie  municipal  court,  where  a  recovery  was  bad.  Upon 
tbe  appeal  to  the  county  court  a  verdict  was  rendered  for  substantially  the 
same  amount  aswasawarded  to  the  plaintiff  by  the  judgment  of  the  municipal 
court.  We  have  examined  the  evidence  in  this  action  in  detail,  and  And  that 
tbe  jury  was  warranted,  from  the  testimony,  in  bringing  in  the  verdict  which 
tbey  have;  and  that  the  court  was  justified  in  refusing  to  grant  a  new  trial 
upon  the  judge's  minutes.  The  right  to  dismiss  for  cause  was  asserted  by  the 
trial  judge  to  tbe  jury;  and,  had  the  defendants  proper  ground  to  dismiss  the 
plaintiff  for  disobedience  in  the  respect  which  tbey  claimed,  the  jury,  doubt- 
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less,  would  have  so  found  under  the  instructions  of  the  countj  judge;  bat 
they  have  seen  fit  to  take  the  version  given  by  the  plaintiff  rather  than 
that  given  by  the  defendants,  and  have  held,  under  competent  testimony  and 
under  proper  instructions,  that  the  dismissal  was  without  cause;  and  that 
consequently  the  defendants  were  liable  to  respond  in  damages  to  the  plaintiff. 
The  afUdavits  used  upon  the  motion  for  a  new  trial  upon  the  ground  of 
newly-discovered  evidence  disclosed  nothing  new  in  the  defense.  They 
simply  reiterated  the  same  facts  sworn  to  by  witnesses  at  the  trial,  and  hence 
come  under  the  familiar  rule  that  newly-discovered  evidence,  which  is  merely 
cumulative,  and  of  the  same  general  class  of  testimony  as  that  given  upon  the 
original  trial,  is  insufflcient  to  justify  the  court  in  granting  a  new  trial.  The 
judgment  and  orders  appealed  from  should  be  affirmed.    All  concur. 


Yalkntins  e.  Eei.lt. 
(Supreme  Court,  General  Term,  Fifth  Department.    October  10, 1889.) 

JuBT  Trial— JusTica  of  thb  Pbac«— CtoEBcnro  Vbrdict. 

Id  a  civil  actiOD  tried  before  a  justice  of  the  peace,  after  the  Jury  had  retired,  the 
jiutloe  entered  their  room,  aed  said  to  them:  "It  takes  a  good  deal  of  time  and  ex- 
pense to  try  these  lawsuits,  and  it  seems  as  though  you  ought  to  agree. "  One  juror 
said  they  stood  two  to  four,  and  the  justice  replied:  "You  are  so  near  together 
that  you  had  better  agree. "  A  verdict  was  soon  after  returned.  Meld  that,  how- 
ever honest  the  motives  of  the  justioe,  his  interference  with  the  deliberations  of 
the  jury  was  unwarrantable,  and  the  judgment  must  be  reversed. 

Appeal  from  Erie  county  court. 

Action  by  Ernest  Valentine  againt  Lewis  Kelly,  to  recover  for  wages. 
Trial  by  jury,  and  verdict  for  plaintiff  in  justice's  court,  on  which  judgment 
was  entered.  From  the  judgment  of  the  county  court,  affirming  the  judg> 
ment  of  the  justice  of  the  peace,  defendant  appeals. 

Argued  beifore  Bakker,  P.  J.,  and  Dwioht  and  Maoomber,  JJ. 

/.  M.  Cotiffdon,  for  appellant.    Fred.  J.  Blackmon,  for  respondent. 

Maoohbeb,  J.  On  account  of  the  death  of  the  justice  of  the  peace  before 
a  return  was  made  by  him,  there  exists  a  lack  of  the  details  of  the  evidence 
given  before  him;  yet  enough  is  disclosed  to  show  that  it  was  a  fair  question 
of  fact  for  the  jury  whetlier  the  wages  of  the  plaintiff  were  to  be  paid  by 
the  defendant  or  by  one  Geiger.  Under  these  circumstances,  the  verdict,  if 
uninfluenced  by  other  matters  than  the  evidence,  must  be  deemed  conclusive. 
A  reversal  was  also  claimed  in  the  county  court,  and  is  insisted  upon  here,  on 
the  ground  of  the  misconduct  of  the  justice  of  the  peace  in  conferring  with 
the  jury  after  they  had  retired  to  deliberate  upon  their  verdict.  Three  of  the 
six  jurors,  and  the  constable  who  was  in  charge  of  them,  have  made  affidavits 
to  the  effect  that  after  the  jury  bad  retired  for  deliberation  the  justice  entered 
their  room,  and  had  a  conversation  with  them  about  the  case,  in  the  ab- 
sence of  parties  and  counsel,  and  without  their  consent.  The  jury  had  then 
been  out  nearly  four  hours.  Eliminating  from  the  case  the  affidavits  of  the 
jurors  upon  the  ground  taken  by  the  respondent's  counsel,  that  they  cannot 
be  heard  to  impeach  the  integrity  of  their  own  verdict,  but  without  giving 
our  assent  to  the  correctness  of  the  proposition  as  applied  to  the  facts  of  this 
case,  there  remains  the  uncontradicted  affidavit  of  the  constable,  as  follows: 
"That  the  said  jury  failed  to  agree  for  nearly  four  hours,  and  the  foreman  of 
the  jury  asked  deponent  to  bring  in  the  justice  of  the  peace,  and  repeated  the 
request  once  or  twice.  Deponent  thereupon  went  out  and  found  the  justioe, 
William  Peacock,  and  the  said  Peacock  then  went  into  the  room  with  deponent 
and  the  jury.  That  neither  of  the  parties  to  the  action,  or  either  of  their 
counsel,  were  present,  but  that  the  justice  came  alone,  with  deponent  and  the 
jury.    After  Peacock  came  into  the  room  the  foreman  of  the  jury  stated  to 
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him  that  they  could  not  agree.  Peacock  then  stated  to  the  Jary  that  ■  it  takes 
a  good  deal  of  time  and  a  good  deal  of  expense  to  try  these  lawsuits,  and  it 
seems  aa  though  you  ought  to  agree.'  One  of  the  jury  then  said  to  him  tliat 
they  stood  two  to  four,  and  Peacock  then  left  the  room,  and  the  jury,  some 
time  afterwards,  agreed  on  a  verdict  for  the  plaintiff."  The  version  of  the 
transaction,  as  given  by  the  jurors,  is  not  materially  different  from  that  re- 
lated by  the  constable.  They  say  that,  after  the  constable  returned  with  the 
Justice,  the  latter  went  to  the  stove  to  fix  the  fire,  and  while  he  was  doing  so 
said:  "Boys,  you  liad  better  try  and  agree;  we  do  not  want  to  try  this  case 
over  again."  One  of  the  jury  stated  to  the  justice  that  they  stood  two  to 
four,  and  the  said  Peacock  then  said,  "  You  are  so  near  together  that  you 
had  better  agree,  "and  then  lefttlie  room,  and  the  jury  soon  afterwards  agreed 
upon  a  verdict  for  the  plaintiff.  There  is  not,  it  is  true,  any  evidence  that 
the  justice  of  the  peace  was  partial  to  the  plaintiff,  or  that  he  had  any  motive 
in  coercing  a  verdict  in  his  favor  against  the  defendant.  The  objection  to 
the  proceeding  rests  on  a  higher  ground.  We  think  the  justice  had  no  right 
to  eater  the  jury-room  and  hold  conversation  with  the  jury  in  the  absence,  or 
without  the  consent,  of  the  parties  upon  the  question  stated  by  them,  and  an- 
swered by  him.  No  corrupt  motive  of  the  justice  need  be  shown  in  order  to 
set  aside  a  verdict  of  a  jury  which  has  been  brought  about  by  his  unwarrant- 
able Interference  with  their  deliberations.  The  jury,  after  it  retires,  must  re- 
main antrammeled  and  uninfluenced  by  any  advice  which  the  justice  may, 
tboogb  honestly,  give  in  regard  to  their  verdict  without  the  consent  of  the 
parties.  Any  relaxation  of  the  rule  as  uniformly  lield  {Taylor  v.  Betsford, 
13  Johns.  487;  Bann  v.  Crovl,  10  Johns.  239;  Neil  v.  il6e;,  24  Wend.  185; 
Benson  t.  Clark,  1  Cow.  258)  would  seriously  impair  the  confidence  of  the 
public,  not  only  in  our  system  of  trial  by  jury  in  courts  of  subordinate,  but 
also  in  those  of  the  highest,  jurisdiction.  This  case  is  distinguishable  from 
Vallen  v.  McGuire,  49  Hun,  594,  2  N.  Y.  Supp.  381,  in  this  respect,  namely: 
In  the  case  before  us,  the  justice  liaving  died  liefore  making  a  return  on  ap- 
peal to  tlie  county  court,  the  minutes  left  by  the  justice  were  agreed  upon  by 
counsel,  and  inserted  in  the  case  as  the  return,  and  the  affidavits  above  men- 
tioned may  be  properly  treated  as  supplemental  to,  and  as  a  part  thereof,  un- 
der section  3056  of  the  Code  of  Civil  Procedure.  It  may  be  presumed  that  the 
justice,  if  living,  would  have  made  a  return  embodying  the  "other  proceed- 
ings taken,"  if  so  requested.  The  judgment  of  the  county  court  and  of  the 
Justice  should  be  reversed,  with  costs.     All  concur. 


Beed  et  a2.  fi.  Faboo. 
{Supreme  Court,  General  Term,  FifO^  Department.    October  19, 1889.) 

Gabkibrs — LnnTATiOK  o»  IiIabilitt— Evidence. 

Where  a  carrier  fails  to  give  a  receipt  or  to  make  any  other  written  contract  for 
the  Bhlpment  of  plaintiff's  property,  it  will  not  be  absolved  from  liability  for  the 


negligent  destruction  of  such  property  by  eWdenoe  that  plaintiffs  or  their  agent 

Srevionaly  knew  ol  conditions  in  the  shipping  bills, 
ischarge  defendant  from  liability  in  this  instance. 


Appeal  from  Seneca  county  court. 

Action  by  Alexander  C.  Beed  and  another  against  James  C.  Fargo,  presi- 
dent of  the  American  Express  Company,  for  damages  for  the  breaking  of  a 
s<;wing-oaachine,  which  defendant  had  contracted  to  transport  from  Waterloo, 
N.  Y.,  to  Auburn,  N.  Y.  Judgment  for  plaintiffs,  affirming  a  judgment  of 
a  justice  of  the  peace.     Defendant  appeals. 

Argued  l>efore  Barker,  P.  J.,  and  Macohbeb,  J. 

J.  y.  Hammond,  for  appellant.     Frederick  L.  Ifanning,  for  respondents. 

Maoombeib,  J.  The  machine  in  question  was  for  sewing  heavy  leather, 
which  was  used  by  the  plaintiffs  in  their  manufacture  of  neck  yokes.    The 
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pinintiffs  had  obtained  the  same  at  Auburn,  a  few  months  preceding  the  time 
in  question,  and  it  was  transported  to  them  by  the  defendant.  The  defend* 
ant'a  agents  at  Waterloo,  being  notified  that  it  was  the  purpose  of  the  plaintiffs 
to  return  the  machine  to  Auburn,  sent  to  the  shop,  and  took  it  to  the  railway 
station.  It  was  mounted  on  an  iron  table  having  4  legs  3^  feet  high,  the 
whole  of  which  weighed  about  200  pounds.  At  the  station  the  machine  was 
placed  upon  its  legs  at  tlie  center  of  the  platform  of  a  hand  truck  2^  feet  high 
and  8  feet  long.  The  platform  had  stakes  in  front  and  rear,  but  no  railing 
at  the  sides.  The  truck  having  upon  it  the  machine  so  placed  was  dragged 
by  two  of  the  defendant's  men  with  much  effort  and  labor  between  the  rail* 
way  tracks,  where  the  ground  was  quite  uneven,  towards  the  express-car 
where  it  was  to  be  placed.  The  machine  so  placed  upon  the  car  was  mani- 
festly top-heavy,  and  was  liable,  by  reason  of  any  obstruction  or  inequalities 
in  the  ground,  to  topple  over.  No  precaution,  however,  was  taken  by  the 
men,  so  far  as  appears,  to  prevent  the  occurrence  of  such  an  accident.  From 
the  jolting  of  tlie  truck  the  machine  was  overturned,  and  so  broken  as  to  be 
utterly  worthless.  An  attempt  has  been  made  by  the  learned  counsel  for  the 
appellant  to  show  that,  by  the  previous  knowledge  of  the  plaintiffs  or  of  their 
agent,  there  were  conditions  in  the  shipping  bills  or  receipts  given  which 
would  discharge  the  company  from  liability  in  this  instance,  but  no  receipt  or 
other  written  contract  was  made  for  this  shipment.  The  attempt  to  prove  a 
verbal  agreement  between  the  agents  of  the  defendant  and  the  plaintiffs  that 
the  company  should  be  at)8olved  from  liability  by  reason  of  taking  the  ma- 
chine at  the  rates  provided  for  encased  or  crated  merchandise  was  wholly  un- 
successful. The  liability  of  a  common  carrier  cannot  be  restricted  by  any 
vague  or  inconclusive  evidence.  In  the  absence  of  clear  evidence  to  the  con- 
trary, the  duty  of  the  defendant  was,  for  a  stipulated  price  paid,  to  carry 
safely  from  the  plaintiffs'  store  this  machine,  and  safely  deliver  it  at  the  city 
of  Auburn.  It  failed  to  do  so,  and  consequently  is  liable  to  respond  in  dam- 
ages. The  amount  of  the  recovery  was  $90,  which  it  is  shown  was  the  exact 
value  of  the  machine.  The  claim  of  the  defendant  that  its  liability  was  lim- 
ited to  the  sum  of  950  is  not  tenable,  for  the  reason  that  there  is  no  proof 
that  any  contract  was  made  thus  limiting  its  liability.  The  judgment  of  the 
county  court  should  be  aflSrmed. 

Babker,  p.  J.,  concurs. 


Bank  of  Commerce  of  Buffalo  v.  Coren  et  al. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    October  19, 1888.) 

NeOOTIABLK  InSTBUMKHTB — ACOOMMODATION  InDOKSEHSNT— NOTICB — AqESTS. 

In  an  action  on  a  note  indorsed  "C,  Aft.  for"  defendant,  it  appeared  that  C.  was 
defendant's  husband,  that  he  transacted  all  her  business,  had  full  authority  to  in- 
dorse notes  for  her  in  her  business,  and  had  Indorsed  notes  for  the  maker  in  suit. 
Held,  that  the  indorsee  of  Buob  note  is  not  chargeable  with  conslruotlve  notioa  thai 
it  was  an  aocommodation  note  which  her  agent  had  no  authority  to  Indorse. 

Appeal  from  circuit  coui-t,  Erie  county. 

Action  by  the  Bank  of  Commerce  of  Buffalo  against  Sarab  Cohen  and  an- 
other.   Judgment  for  plaintiff,  and  Sarah  Cohen  appeals. 
Argued  before  Barker,  P.  J.,  and  Dwioht  and  Macombes,  JJ. 
Baker  <t  Swartz,  for  appellant.     George  Clinton,  for  respondent. 

Macomber.  J.  The  action  was  to  recover  on  a  promissory  note  which  was 
executed  by  one  C.  G.  Ball,  as  maker,  to  the  order  of  one  J.  H.  Cohen,  ag^ent. 
This  defendant  is  charged  upon  tlie  note  by  reason  of  the  indorsement  made 
upon  it,  and  the  subsequent  transfer  of  the  paper  to  the  plaintiff  before 
maturity.  That  indorsement  is  as  follows:  "J.  H.  Cohen,  Agt.  for  Sarali 
Cohen."  The  defense  interposed  by  this  defendant  is  that  the  note  was  an  ac- 
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commodation  note,  and  tliat  her  agent  had  no  right  to  indorse  the  same  so  as  to 
charge  her.  It  wasabundantlyestablishedatthetrialthattbeplaintiff  hadno 
knowledge  of  any  defect  in  the  note  other  than  such  as  it  was  chargeable  with 
bv  mere  inspection  thereof.  J.  H.  Cohen  was  shown  to  be  tbe  defendant's 
husband,  who  conducte<l  all  of  her  business  in  her  behalf,  she  not  giving  the 
same  any  personal  attention  whatever,  to  have  full  authority  to  make  and 
indorse  notes  for  her  in  her  business,  and  in  such  business  to  have  in> 
dorsed  notes  for  the  maker  of  this  paper,  Mr.  C.  G.  Ball.  Upon  this  proof  of 
the  authority  of  J.  H.  Cohen,  the  defendant  was  bound  by  his  act,  unless  the 
plaintiff  had  actual  or  constructive  notice  that  the  indorsement  was  bf  w«y 
of  accommodation  for  other  parties,  and  so  actually  beyond  tbe  scope  of  the 
agent's  authority.  No  claim  is  made  that  there  was  any  actual  notice  to  the 
bank  of  the  existence  of  any  such  faet.  The  question  therefore  is  whether, 
from  the  appearance  of  tbe  noie,  the  bank  was  bound  to  know  that  this  de- 
ftmihiiit  was  not  a  party  to  the  paper.  For  tbe  purposes  of  the  decision  of 
this  action  it  is  not  necessary  to  reassert,  much  less  to  enlarge  upon,  any  of 
the  cases  cited  by  counsel,  which  tend  to  show  that  a  person  who  is  not  a 
party  to  a  piece  of  commercial  paper  may  be  charged  by  an  action  upon  that 
paper,  when  it  is  shown  that  the  person  so  sought  to  be  charged  was  the  one 
benefited  thereby.  From  this  indorsement  of  the  note  the  officers  of  tho 
bank  would  naturally  suppose  that,  so  far  as  the  name  "Cohen"  was  in- 
volved, the  paper  was  for  tbe  benefit  of,  or  at  least  the  indorsement  was  made 
by,  Mrs.  Cohen,  by  her  agent.  The  bank  took  the  hazard  of  being  able  to 
show  that  her  name  so  put  upon  the  back  was  the  real  party  indorsing  it  by 
the  hand  of  her  agent;  that  such  person  assuming  to  act  as  her  agent  was  in 
truth  her  agent,  ^ving  power  to  bind  her.  They  have  sustained  that  bar- 
den  of  evidence  by  substantially  undisputed  testimony,  and  consequently  ar» 
entitled  to  recover  under  the  adjudged  cases.  Moore  r,  ifcCZur«,  8  Hun,  557; 
Green  v.  Skeel,  2  Hun,  485. 
Tbe  judgment  should  be  affirmed.    All  concur. 


Wilcox  e.  City  of  Rochester. 
{Supreme  Cowrt,  General  Term,  Fifth  Department.    October  19, 1889.) 

Tix&noN — ScmiABT  Sale  of  Lutd. 

Rochester  city  charter,  S  94,  provides  that  land  may  be  sold  summarily  when 
charged  with  taxes  that  have  been  due  for  a  certain  time.  Section  91  directs  a  war- 
rant for  the  ooUection  of  personal  property  taxes,  when  no  personal  property  is 
found  by  the  oollector  holding  the  warrant,  to  be  returned  unsatisfied,  and  Laws 
N.  Y.  1867,  o.  861,  and  Laws  1842,  c.  318,  provide  for  special  proceedings  In  such 
cases.  Beld,  that  land  cannot  be  sold  summarily  in  the  city  of  Rochester  for  per- 
sonal property  taxes. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Fred  P.  Wilcox  against  the  city  of  Rochester,  to  set  aside  a  tax 
levied  against  plaintiff.  Judgment  was  entered  for  plaintiff,  and  defendant 
appeals. 

Argued  before  Barker,  P.  J.,  and  Dwioht  and  Macohber,  JJ. 

Henry  J,  Sullivan,  for  appellant.    E.  F.  Wellington,  for  respondent. 

Macohber,  J.  The  plaintiff  resided  for  a  number  of  years  prior  to  Janu- 
ary 1,  1884,  in  the  Seventh  ward  of  the  city  of  Rochester.  At  about  the  last- 
named  date  he  removed  into  the  Fourth  ward  of  that  city,  and  continued  there 
to  reside  until  December  of  that  year,  when  he  removed  to  the  state  of  Michi- 
gan. Tbe  assessment  against  him  for  personal  properly  was  made  in  the 
spring  of  1884  for  the  sum  of  $50,000.  He  was  also  assessed  at  the  same  time 
for  the  value  of  a  house  and  lot  in  Tracy  park  in  the  Seventh  ward.  The  fact 
of  the  plaintiff's  removal  from  the  Seventh  ward  to  the  Fourth  ward  was  gen- 
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«rally  known  bj  his  friends,  and  no  effort  was  made  on  his  part,  apparently, 
to  conceal  it  from  the  Isnowledge  of  the  assessors.  The  tax  as  extended  against 
the  plaintiff  upon  the  rolls  for  that  year  for  the  assessment  upon  both  the  per- 
sonal and  real  estate  was  81,656.29.  In  the  month  of  August,  1884,  after  the 
tax  became  due  and  payable,  and  at  a  time  when  an  additional  charge  of  1 
per  cent,  was  made  for  the  non-payment  of  the  same,  the  plaintiff  tendered  to 
the  treasurer  of  the  city  of  Bochester  the  sum  of  $45.11,  being  the  full  amount 
of  the  city  tax  assessed  upon  the  real  estate  above  mentioned,  with  the  interest 
and  percentages  thereon,  which  was  refused  because  the  plaintiff  did  not  also 
offer  to  pay  the  tax  assessed  upon  his  personal  property.  Subsequently,  and 
on  the  26tb  day  of  March,  1885,  the  city  treasurer  sold  the  real  estate  for  the 
whole  amount  of  the  real  and  personal  tax  with  interest,  charges,  and  ex- 
penses added,  and  the  land  was  struck  off  to  the  defendant,  and  a  certiBcate 
thereof  was  made  and  delivered  to  the  proper  officer  by  the  treasurer. 

There  is  no  question  but  that  the  plaintiff  was  the  owner  of  personal  prop- 
erty of  the  amount  estimated  by  the  assessors  in  the  spring  of  1884;  but  there 
was  no  proof  that  the  plaintiff  knew  that  he  was  assessed  for  the  same  in  the 
Seventh  ward  before  the  rolls  were  completed  and  had  been  delivered  to  the 
city  treasurer  in  the  month  of  July.  Irrespective  of  the  question  whether 
the  plaintiff  can  be  relieved  of  this  assessment  upon  the  personal  property  hj 
reason  of  its  being  levied  in  the  Seventh  ward  instead  of  the  Fourth,  there  ap- 
pears to  be  a  cogent  reason  why  the  judgment  entered  upon  the  report  of  the 
referee  should  be  affirmed.  The  power  of  the  city  treasurer  to  sell  land  for 
delinquent  taxes  is  derived  solely  from  section  94  of  the  city  charter,  which 
provides  that  the  lands  may  be  sold  summarily  when  charged  by  taxes  which 
have  been  due  and  unpaid  for  more  than  80  days  previous  to  the  last  Thurs- 
day in  March.  Our  attention  has  been  called  to  no  statute,  and  we  know  of 
none,  which,  in  the  city  of  fiocbester,  makes  the  imposition  of  a  tax  fur  per- 
sonal property  directly  chargeable  upon  the  real  estate,  so  as  to  enable  the  city 
treasurer,  without  further  proceedings,  to  sell  the  real  estate  in  ordor  to  col- 
lect the  same.  Under  section  91  of  the  city  charter  the  treasurer  is  author- 
ized to  issue  warrants  for  the  collection  of  personal  taxes  so  assessed,  and,  if 
no  personal  property  is  found  by  the  collector  into  whose  hands  the  warrant 
is  placed,  he  shall  return  the  warrant  unsatisfied  as  to  the  tax  in  question. 
There  are  special  proceedi  ngs  provided  by  law  for  the  collecting  of  such  taxes, 
(chapter  318  of  the  Laws  of  1842,  and  chapter  361  of  the  Laws  of  1867;)  but 
the  city  treasurer  cannot,  in  the  first  instance,  -as  has  been  attempted  to  be 
done  in  tills  case,  add  to  the  charge  upon  the  real  estate  the  tax  for  personal 
property,  and  enforce  the  same  as  a  charge  against  the  land  owned  by  the  per- 
son so  taxed  as  though  it  was  an  assessment  on  the  land  itself.  The  judg- 
ment should  l>e  affirmed.    All  concur. 


Chase  t>.  VANDERwiotF  et  al. 
{Supreme  Cimrt,  Oeneral  Term,  Fifth  Department    OotolMr  19, 1389.) 

PiiBTirBKSHIP — RbTIKINO  PARTNER — LIMITATION  OV  ACTIONS. 

In  an  action  on  a  debt  contracted  by  a  partnership,  which  was  sobseqaently  dis- 
solved, one  of  the  partners  assumine  all  the  debts  of  the  firm,  the  retiriog  partner 
pleaded  the  statute  of  limitations.  The  court,  at  the  request  of  defendant,  charged 
the  jury  that  after  the  dissolution  the  surviving  partner  oould  not  bind  the  other  by 
promise  or  part  payment  of  the  debt.  Held,  that  this  was  not  prejudicial  error, 
where  the  court  finally  charged  that  the  only  question  was  whether  plaintiil  brought 
bis  action  within  six  years  after  he  had  notice  of  the  dissolution. 

Appeal  from  Monroe  county  court. 

Action  by  Emery  B.  Chase  against  Susan  Yanderwerf  and  John  Yander- 
werf.  from  a  judgment  on  a  verdict  for  defendants,  and  from  an  order 
denying  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes,  plaintiff 
appeals. 
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Argued  before  Barker,  P.  J.,  and  Dwight  and  Maoomber,  J  J. 
Fanning  A  WUliams,  for  appellant.    B.  F.  Wellington,  for  respondents. 

Maoombes,  J.  This  action  is  brought  to  recover  a  balance  claimed  to  be 
due  and  unpaid  owing  the  plaintiff  by  the  defendants  for  lumber  sold  and  de- 
livered to  the  defendants  in  the  month  of  October,  1880.  The  whole  amount 
of  sales  which  were  made  by  the  plaintiff  and  his  partner  Myers  was  $2,616. 
The  property  was  sold  to  the  defendants  as  copartners,  who  were  doing  bust- 
ness  under  the  name  of  8.  Yanderwerf  &  Son.  This  firm  was  dissolved  about 
the  1st  of  January,  1882,  by  the  retirement  therefrom  of  the  defendant  Susan 
Yanderwerf,  who  left  all  of  the  assets  of  the  firm  in  the  hands  of  the  surviv- 
ing partner,  John  Yanderwerf,  the  other  defendant,  who  assumed  all  the  debts 
and  obligations  of  the  firm  then  outstanding.  Prior  to  the  dissolution,  the 
sum  of  91,50U  had  been  paid  upon  the  original  indebtedness  to  the  firm  of  the 
plaintiff  and  his  then  partner.  Payments  thereon  were  subsequently  made  by 
the  defendant  John  in  different  sums  during  the  years  1882,  1883,  and  1884. 
The  defense  interposed  is  the  statute  of  limitations,  and  such  defense  is  avail- 
able to  this  defendant  only  upon  the  ground  that  the  plaintiff  had  knowledge 
of  the  dissolution  of  the  firm  at  or  about  the  time  of  such  dissolution.  This 
was  the  principal  matter  litigated  at  the  trial.  Evidence  was  given  in  behalf  • 
of  the  defendant,  from  which  the  jury  could  derive  intelligently  the  conclusion 
that  the  fact  of  the  dissolution  was  disclosed  to  the  plaintiff  orally,  and  that 
he  acted  upon  the  same  in  subsequent  dealings  with  John  Yanderwerf.  The 
fact  of  the  communication  by  word  of  the  dissolution  of  the  firm  is  denied  by 
the  plaintiff,  and  an  attempt  was  made  by  him  to  explain  away  the  force  of 
the  circumstances  arising  from  his  subsequent  dealings  with  John;  but  all  of 
these  matters  made  it  a  case  pre-eminently  one  for  the  consideration  of  a  jury, 
and,  they  having  found  adversely  to  the  plaintiff,  the  judgment  should  be  af- 
firmed, unless  some  error  was  committed  upon  the  trial  which  was  detrimental 
to  the  rights  of  the  plaintiff. 

The  learned  county  judge  properly  charged  the  rule  of  law  governing  the 
defense.  In  substance,  he  charged  that  if  the  plaintiff  received  the  several 
payments  from  John  with  previous  notice  of  the  retirement  of  the  defendant 
Susan  from  the  firm,  and  the  assumption  by  John  of  the  indebtedness,  the 
statute  would  run  from  the  time  of  receiving  such  notice.  In  his  charge  he 
said:  "And  if  six  years  had  expired  between  the  time  of  receiving  such  notice 
and  the  time  of  the  commencing  of  the  action,  the  debt  would  have  been  out- 
lawed, and  the  plaintiff  could  not  recover;  so  this  is  a  simple  question  for  you 
to  consider:  Did  Mr.  Chase  have  notice  of  the  fact  that  the  firm  bad  dissolved, 
and.  if  so,  when  ?  If  he  had  notice  of  the  fact  at  any  time  before  the  six  years 
had  expired  before  the  coratiiencing  of  this  action,  then  the  statute  of  limita- 
tions had  run,  and  he  could  not  recover;  but  if  he  commenced  the  action  at 
any  time  within  six  years,  although  be  had  notice  then,  he  is  not  foreclosed 
from  coratnencing  this  action."  He  also  charged  "that  if  this  last  payment 
made  by  John  Yanderwerf  was  received  by  Mr.  Jones  without  knowledge  of 
the  fact  that  this  firm  had  been  dissolved,  then  thestatuteof  limitations  would 
not  ran."  The  original  instructions  of  the  county  judg^to  tbejury,  itis  con- 
ceded by  the  learned  counsel  for  the  appellant,  were  correct;  but  it  is  claimed 
that,  by  a  subsequent  portion  of  the  charge,  made  at  the  instance  of  the  de- 
fendants' counsel,  a  different  rule  was  laid  down,  misleading  to  the  jury,  and  for 
which  a  new  trial  should  be  granted.  The  defendants'  counsel  asked  the  court 
to  charge  as  follows:  "I  also  ask  the  court  to  charge  that  after  the  dissolu- 
tion wliich  took  place  in  December,  1881,  the  defendant  John  could  not  bind 
the  partner  by  promise  or  part  payment  of  the  debt,  and  that  the  dissolution 
was  a  revocation  of  his  agency  or  power  to  bind  her  by  any  promise  he  might 
make,  or  any  payment."  The  judge  so  charged,  to  which  the  plaintiff's  coun- 
sel properly  excepted.    This  portion  of  the  charge  is  hardly  reconcilable  with 
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the  true  rule  laid  down  in  the  charge  in  chief,  and  If  this  was  the  whole  of 
the  case  it  would  be  difBcult  for  us  to  say  that  it  did  not  prejudice  the  plain- 
tiff, even  though  the  true  rule  had  previously  been  stated.  Later  on,  how- 
ever, the  plaintiff's  counsel  asked  the  court  to  charge  as  follows:  "I  ask  the 
court  to  charge  that  in  the  making  of  these  payments  by  John  Vanderwerf 
there  was  no  new  contract  made,  but  it  was  a  continuing  of  the  old  contract, 
and  payments  upon  it.  By  the  Court.  I  decline  to  charge  on  that  subject  any 
further  than'  I  have.  I  think  the  matter  is  clearly  before  the  jury  now.  There 
is  no  question  of  a  new  contract  in  the  case.  The  question  is  merely  whether 
Chase  had  notice,  within  the  rules  I  have  laid  down  here."  It  appears,  there- 
fore, that  the  inadvertent  acquiescence  to  the  proposition  made  by  theleamed 
counsel  for  the  defendants  in  his  request  to  charge  was  fully  cured  by  the 
judge's  Onal  statement  to  the  jury  made  in  response  to  the  plaintiff's  request, 
and  by  which  he  substantially  reinstated  the  case  as  he  had  originally  placed 
it  before  the  jury.  Under  these  circumstances,  we  think  that  there  was  no 
error  in  that  portion  of  the  charge  made  at  the  request  of  the  defendants'  coun- 
sel which  prejudiced  the  jury.  The  judgment  and  order>  therefore,  should  be 
affirmed.    All  concur. 


CHAMBEBLAtN  t>.  ToWN  OF  WHBATLAND. 

{Supreme  Court,  General  Term,  FiJOi  Department.    October  19,  t880.) 

L  HiOHWATS— Obstructions— Pkovinob  of  Jubt. 

Id  an  action  for  injuries  caused  by  obstructions  In  a  highway,  it  appeared  that, 
when  the  vehicle  in  which  plaintiff  was  traveling  started  from  the  hot«l,  one  of  the 
horses  balked,  and,  when  finally  urged  to  move  by  the  driver,  the  whole  team  went 
at  a  brisk  ^ait.  About  8U  feet  from  the  hotel,  in  the  highway,  was  a  well,  on  one 
side  of  which  the  traveled  track  was  15  feet  wide,  and  on  the  other  57  feet.  The 
driver  went  through  the  narrow  passage,  and  struck  a  heap  of  frozen  snow  and 
ashes  near  the  well,  which  capsized  the  vehicle.  The  obstruction  was  large  enough 
to  upset  any  vehicle  which  struck  it  In  rapid  motion.  Held,  that  the  q,uestion  of 
negligence  was  properly  submitted  to  the  jury. 

S.   SaUE — CONTBIBUTOHT  NeOLIOENCE. 

Before  the  vehicle  reached  the  hotel  the  same  horse  balked,  and,  when  induced 
to  go  by  the  driver,  the  team  moved  forward  at  a  run,  whereupon  plalntift's  wife 
became  alarmed,  and  wished  to  get  out  of  the  vehicle,  to  which  plaintiff  replied 
that  the  driver  could  manage  his  team.  There  was  evidence  that  tbe  balking  horse 
was  not  commonly  used  for  carrying  passengerB.  Held,  that  the  quesUon  Of  con- 
tributory negligence  was  properly  submitted  to  the  jury. 
8.  Saue — Instructions. 

It  was  not  error  to  refuse  a  charge  that  "if  the  horses  were  either  of  them  bailey 
or  otherwise  unmanageable  it  was  negligence  to  drive  them  in  a  public  vehicle. " 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  Jonathan  Chamberlain  against  the  town  of  Wheatland,  for  inju- 
ries caused  by  the  obstruction  of  a  highway.  Defendant  appeals  from  a  judg- 
ment entered  on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial 

Argued  before  Barker,  P.  J.,  and  Dwioht  and  Macombeb,  JJ. 

Joseph  W.  Taylor,  for  appellant.     George  W.  Forsyth,  for  respondent. 

Macohbkr,  J.  This  action  is  brought  in  pui-suance  of  chapter  700  of  the 
Laws  of  1881,  by  which  a  party  is  permitted  to  recover  for  personal  injuries 
and  for  loss  of  property  by  reason  of  defective  highways  or  bridges,  in  the 
same  manner  as  such  actions  theretofore  could  be  maintained  against  higli- 
way  commissioners.  The  plaintiff,  with  his  wife  and  another  person,  were 
passengers  in  a  stage,  or  public  vehicle,  running  from  the  Rochester  &  Pitts- 
burg Bailroad  station,  at  Mumford,  N.  Y.,  for  the  accommodation  of  residents 
of  that  village,  and  of  those  of  the  village  of  Caledonia,  one  mile  south  there- 
from. At  about  the  time  of  leaving  the  station  the  off  horse,  which  is  some- 
times spoken  of  in  the  evidence  as  a  mustang,  balked,  and  was  whipped  by 
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the  driver,  and  at  last,  with  a  plunge,  the  team  went  forward  towards  the  ho- 
tel in  the  village  of  Mumford,  where  one  of  the  passengers,  one  Mr.  Tilley, 
was  to  alight.  The  driver  pulled  up  to  the  platform  of  the  hotel,  and,  after 
discharging  Mr.  Tilley,  started  on  towards  Caledonia.  The  same  horse  was 
again  disobedient,  and  refused  to  go,  but  shortly  moved  on  at  a  rate  of  speed 
variouslj  estimated  by  the  several  witnesses;  and,  after  going  a  distance  of 
about  60  or  70  feet,  the  stage  was  run  upon  a  hummock  in  the  highway,  com- 
posed of  frozen  snow  and  ashes,  where  it  was  overturned,  and  the  plaintiff 
injured. 

One  of  the  grounds  of  the  motion  for  a  new  trial,  which  is  repeated  on  the 
argument  upon  this  appeal,  is  that  the  verdict  is  against  the  weight  of  the 
evidence.  From  an  examination  of  the  testimony  the  fact  is  disclosed,  as 
shown  by  several  apparently  credible  witnesses,  that  this  spot  where  the  stage 
or  wagon  was  overturned  had  been  suffered  to  remain  iu  a  dangerous 
condition  for  a  period  of  about  10  weeiis  or  3  months.  It  Is  further  shown 
that  the  hummock  of  ashes  and  frozen  snow  was  from  a  foot  to  22  inches 
in  height,  and  was  sufficient  to  overturn  any  veliicle  rapidly  going  upon  it. 
It  was  located  within  a  distance  of  2  to  4  feet  from  the  rail  surround- 
ing a  pump  and  well  located  within  the  highway,  and  near  to  the  west  side 
of  Main  street,  about  20  or  SO  feet  from  the  hotel  in  question.  As  the  driver 
stood  at  the  platform  of  the  hotel  where  Mr.  Tilley  alighted,  his  horses  were 
faced  substantially  to  the  south,  in  the  direction  of  Caledonia.  The  traveled 
space  between  the  inclosure  of  the  well  and  the  hotel  was  about  15  feet, 
through  which  vehicles  of  this  kind  could  readily  pass.  The  course,  also,  to 
the  left  of  the  hotel,  and  to  the  east  thereof,  was  equally  open  and  available 
for  the  passage  of  vehicles  for  a  distance,  between  the  well  and  east  curb,  of 
57  feet.  There  was  no  imprudence  on  the  part  of  ttie  driver  in  passing  to 
the  left  of  the  well  rather  than  to  the  right.  The  speed  at  which  the  team 
was  at  last  started  from  the  hotel  southward  was  not  by  any  means  excessive. 
It  was  no  faster  than  the  gait  which  would  naturally  t>e  taken  by  a  team 
where  one  of  the  horses  bad  balked,  and  at  last  had  started  forward  some- 
what impetuously.  In  any  event,  all  of  these  matters  were  proper  subjects 
for  the  consideration  of  the  jurv,  and  were  submitted  to  them  under  an  im- 
partial charge,  leaving  the  whole  case  to  their  judgment. 

It  is  also  claimed  on  the  part  of  tiie  appellant's  counsel  that  the  plaintiff 
himself  was  guilty  of  negligence  which  contributed  to  the  commission  of  the 
injury.  It  is  shown,  as  above  mentioned,  that  while  at  the  railway  station 
the  off  horse  had  balked,  and  had  received  a  severe  whipping,  and  when  tlie 
team  went  forward  towards  the  hotel  at  Mumford  it  went  on  a  run  for  some 
portion  of  the  distance.  Evidence  was  given  thai  the  wife  of  the  plaintiff  be- 
came a  little  nervous,  and  wished  to  get  out  of  the  wagon,  but  that  the  plain- 
tiff himself  reassured  her,  saying,  in  substance,  that  the  driver  was  capable 
of  managing,  or  was  competent  to  manage,  tlie  team.  Whatever  the  appear- 
ances were  in  the  ride  from  the  railway  station  to  the  hotel,  the  same  must  be 
considered  in  the  light  of  the  fact  that  tliis  was  a  public  conveyance  running 
for  the  accommo<lHtion  of  citizens  regularly  between  these  two  villages,  over 
which  the  plaintiff  had  no  contrul.  There  is  no  sufficient  evidence  tliat  would 
have  warranted  the  jury  in  finding  that  the  plaintiff  himself  had  reason  to  be- 
lieve either  that  this  horse  was  vicious,  unruly,  and  unmanageable,  or  that 
the  driver  was  incompetent.  Testimony  was  given  by  some  witnesses  to  the 
effect  that  the  animal  which  balked  was  not  the  regular  stage  horse,  and  was 
not  commonly  used  for  the  conveyance  of  passengers.  Under  all  of  these  cir- 
cumstances it  was  a  fair  question  for  the  jury  to  say  whetlier  the  plaintiff 
riding  in  a  public  conveyance  without  previous  knowledge  of  the  vicious  char- 
acter of  the  horse,  and  without  notice  of  any  incompetency  on  the  part  of  the 
driver,  should  be  chargeable  with  any  misconduct  or  want  of  care  for  his  own 
safety  which  contributed  to  the  injury,  and  their  determination  of  that  ques- 
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tion,  which  was  submitted  to  them  as  fairly  as  the  defendant  could  properly 
ask  the  same  to  be,  should  be  deemed  to  be  conclusive.  Upon  the  principal 
questions,  therefore,  involved  in  this  appeal,  there  seems  to  be  no  legal  error 
committed  at  the  trial. 

Much  stress,  however,  is  placed  by  the  counsel  for  the  appellant  upon  the 
exceptions  taken  to  the  rulings  of  the  learned  judge  at  the  circuit  in  receiving 
and  rejecting  evidence,  and  in  refusing  to  charge  certain  requests  made  by 
him.  The  learned  counsel  for  the  appellant  says,  in  his  brief,  that  the  court 
"was  asked  to  charge  that  if  the  driver  was  unskillful  or  incompetent,  and 
his  manner  of  driving  contributed  to  the  injury,  then  the  plaintift  cannot  re- 
cover, provided  he  either  knew,  or  tlie  circumstances  were  such  that  he  ought 
to  have  known,  of  the  driver's  incompetency."  An  answer  to  this  proposi- 
tion is  that  no  such  request  was  made  by  the  counsel  to  the  court.  What  the 
counsel  actually  requested  the  court  to  charge  was  as  follows:  "Also,  if  the 
driver  was  unskillful  or  incompetent,  and  his  manner  of  driving  contributed 
to  the  injury,  the  plaintiff  cannot  recover,  provided  he  either  knew  or  ought 
to  have  known  that  the  driver  was  incompetent."  This  is  a  materially  dif- 
ferent proposition  from  the  one  discussed  in  the  brief,  and  the  court  was 
wholly  justified  in  refusing  to  charge  it. 

The  counsel  also  asked  the  court  to  charge  "that  if  the  horses  were  either 
of  them  balky,  or  otherwise  unmanageable,  it  was  negligence  to  drive  them 
in  a  public  vehicle."  This  was  declined  and  an  exception  taken.  There  was 
no  error  in  this  refusal.  There  is  no  principle  that  would  justify  a  trial  court 
in  instructing  a  jury  that  it  was  negligence  to  undertake  to  drive  a  balky 
horse  in  the  public  streets.  It  is  also  argued  that  it  was  error  for  the  court 
to  permit  the  witness  William  H.  Adams,  the  driver  of  the  stage,  to  say  what 
it  was  that  tipped  the  vehicle  over.  It  is  true  that  it  was  the  province  of  the 
jury  to  determine  what  tipped  the  wagon  over;  but,  after  giving  the  facts,  it 
was  not  error  for  the  witness  to  be  permitted  to  say  that  it  was  the  pile  of 
ashes  that  worked  the  mischief.  It  would  not  have  been  legal  error  to  have 
sustained  the  objection  to  the  question  put  to  this  witness;  but,  on  the  whole, 
we  do  not  think  that  the  question  and  answer  were  ground  of  error,  inasmuch 
as  the  facts  were  stated  by  the  witness  from,  which  the  jury  could  draw  the 
proper  inference.  We  have  examined  the  other  exceptions  in  the  case,  and 
do  not  And  in  them  any  matter  which  would  lead  to  a  reversal  of  the  judg- 
ment. By  the  answer  interposed  by  the  defendant,  the  fact  that  the  plain- 
tiff was  a  passenger  in  a  public  stage-coach,  and  was  being  conveyed  as  a  pas- 
senger for  hire,  is  not  only  conceded,  but  afflrmatively  alleged.  This  aver- 
ment renders  quite  unnecessary  any  extended  discussion  of  the  questioa 
whether  any  supposed  negligence  of  the  driver  of  the  stage  could  be  imputed 
to  the  plaintiff.  Dyer  v.  RaUtoay  Co.,  71  N.  Y.  228;  Mastergon  v.  Railroad 
Co.,  84  N.  Y.247,  and.  the  cases  there  cited.  The  judgment  and  order  should 
be  aftlrmed.    All  coacur. 
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Bbinkhan  v.  Eibles. 

(Otty  Court  of  New  York,  Triai  Term.    October  2, 1889.> 

O0RTXACT8 — Action  os  Illesai.  C!ontraot. 

Consolidation  act  N.  T.  S  86,  provides  that  any  person  violating  a  oi^  ordinance 
shaU  be  deemed  guilty  of  a  misdemeanor.  An  ordinance  of  the  city  oi:  New  York 
prohibits  the  erection  of  an  awning  across  the  sidewalli.  Held,  that  plaintiff,  who 
had  erected  an  awning  for  defendant  In  violation  of  the  ordinance,  could  not  re- 
cover  either  on  the  ille^^  contract  or  on  a  quantum  meruit. 

Motion  for  new  trial  on  the  minutes. 

Sebastian  G.  Brinlcman  sued  H.  S.  Eisler  on  a  contract.  Verdict  for  plain* 
tiff,  and  motion  for  a  new  trial  by  defendant.  * 

Benno  Loewy,  for  defendant. 

Nbhrbab,  J.  The  contract  sued  upon  was  for  the  erection  of  an  awning 
on  the  Bowery,  a  public  street,  highway,  and  throughfare  in  the  city  of  New 
York,  and  across  the  sidewalk  thereof.  The  erection  of  such  awnings  is  ex- 
piessly  prohibited  by  an  ordinance  of  the  mayor,  aldermen,  and  commonalty 
of  this  city,  which  was  read  in  evidence.  By  section  85  of  the  consolidation 
act  "all  persons  offending  against  any  ordinance  passed  by  the  common  coun- 
cil shall  be  deemed  guilty  of  a  misdemeanor,  and  be  punished  upon  conviction 
by  a  fine,"  etc.  Heuce  any  attempted  erection  of  an  awning  across  the  side- 
walk of  the  Bowery  is  an  illegal  act.  The  plaintiff  did  attempt  to  erect  such 
an  awning,  and  was  several  times  interrupted  by  the  police,  and  it  was  nevvr, 
in  fact,  completed.  Upon  the  trial  the  case  was  allowed  to  go  to  the  jury, 
who  found  a  verdict  in  plaintiff's  favor  for  the  amount  claimed,  with  several 
deductions.  I  think  it  was  error  to  permit  the  jury  to  pass  upon  the  case, 
and  I  am  of  opinion  that  the  plaintiff  should  have  been  nonsuited.  Where  a 
person  agrees  to  do  an  unlawful  act,  and  incurs  expense,  he  cannot  recover 
either  on  the  Illegal  contract  or  for  a  quantum  therutt.  The  law  leaves  the 
parties  where  they  have  placed  themselves.    Ifateme  v.  Horwitz,  101  N.  Y. 

469,  5  N.  E.  Bep.  381;  y ,  1  City  Ct  Sep.,  at  page  167,  and 

cases  cited.  For  these  reasons  the  verdict  will  be  set  aside  and  a  new  trial 
granted,  with  ooats  to  abide  the  event.  Plaintiff  may  have  a  stay  of  30  days 
after  notice  of  entry  of  judgment,  and  80  days  to  make  a  case  upon  appeal. 


Smith  et  tH.  «.  Smith. 

(CMtv  Court  of  BrooKbyn,  Oeneral  Term.    October  28, 1889.) 

Tmuit—TafDmeB  or  Faot— StrnioianoT. 

A  finding  of  fact  that  "defendant  by  false  and  fraudulent  repcesantatloiis  of  law 
and  fact  induced  the  plaintiffs  to  execute  "  a  deed,  states  a  mere  oondnsion  of  Jaw, 
and  ia  not  sufBcient  to  justify  a  judgment  setting  the  deed  aside. 

Appeal  from  special  term. 

Action  by  Bobert  J.  Smith  and  Thomas  H.  Smith  against  Margaret  Smith, 
to  cancel  a  deed  of  land.  Judgment  was  rendered  for  plaintiffs,  and  defend- 
ant appeals. 

Argued  before  Clement,  C.  J.,  and  Yan  Wyck,  J. 

i^ouiir  Johnson,  for  appellant.    Homee  Graves,  for  respondents. 

• 

Clehknt,  C.  J.  The  plaintiffs  and  the  defendant  in  this  action  were,  prior 
to  April  24,  1880,  with  two  other  parties,  owners,  as  tenants  in  common,  of 
eertaia  real  property  in  this  city,  and  on  that  day  said  plaintiffs  conveyed  to 
the  defendant,  by  deed  of  bargain  and  sale,  their  interest  in  such  real  estate. 
This  action  was  brought  to  cancel  the  deed  so  given,  on  the  ground  that  it 
was  obtained  by  false  representations  on  the  part  of  the  defendant.  Judg- 
ment was  rendered  at  special  term  in  favor  of  the  plaintiffs,  and  from  such 
judynent  this  appeal  is  taken  by  the  defendant. 
v.7N.Y.8.na7 — 18 
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• 

In  the  complaint  plaintiffs  alleged  that  the  deed  was  presented  to  them  by 
an  attorney  who  represented  the  defendant,  and  that  the  attorney  falsely 
stated  that  the  said  deed  was  an  instrument  which  gave  the  defendant  only 
the  power  to  collect  the  rents  of  the  property,  and  that,  by  said  representa- 
tions, he  prevented  them  from  reading  the  same.  The  above  was  clearly  an 
allegation  that  the  plaintiff  supposed  that  they  were  signing  simply  a  power 
of  attorney  or  written  authority  to  collect  the  rents,  and  not  a  deed,  and  that 
they  were  induced  to  sign  the  paper  without  reading  it,  because  they  relied 
on  the  false  representation.  Testimony  was  given  on  the  trial  tending  to 
show  that  the  allegations  in  the  complaint  were  true,  and  testimony  was  also 
guren  in  behalf  of  the  defendant  tending  to  show  the  contrary;  and  a  finding 
eixner  way  at  special  term,  on  the  allegations,  would  not  be  disturbed  on  ap- 
peal as  against  the  weight  of  evidence.  The  difSculty  in  tliis  case  is  in  the 
findings.  The  finding  of  fact  "that  the  defendant  by  false  and  fraudulent 
representations  of  law  and  fact  induced  the  plaintiffs  to  execute  a  deed  con- 
veying said  property  to  the  defendant"  is  Insufficient  in  itself  to  justify  a 
judgment  in  favor  of  plaintiffs  in  this  case.  If  the  plaintiffs  were  induced  to 
sign  the  deed  by  false  representations  of  the  law,  then  they  signed  knowing 
what  it  was,  but  were  deceived  as  to  its  legal  effect;  and  if  they  signed  by  false 
representations  of  fact,  then  they  did  not  know  that  it  was  a  deed.  In  the 
first  case,  they  supposed  that  a  deed  would  not  carry  the  property,  and  in  the 
second  case  they  did  not  intend  to  give  a  deed.  We  think  that  there  should 
have  t)een  a  finding  of  the  words  used  by  defendant  or  her  agent  to  induce  the 
plaintiffs  to  sign,  and  that  the  finding  that  the  defendant  by  false  representa- 
tions of  law  and  fact  obtained  the  deed  is  a  conclusion  of  law,  and  that  there- 
fore no  fact  is  found  which  establishes  any  false  representations.  For  the 
reasons  above  set  forth  the  judgment  appealed  from  must  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event. 


Maginnis  «.  CiTT  OF  Bbookltn. 

(CUu  Court  of  Brooklyn,  Oeneral  Tarm.    October  29,  1889.) 

Khousbnob — Danobbous  Pbiusbs. 

Plaintiff,  a  boy  six  years  old,  got  on  defendant's  draw-bridge,  when  open,  bv 
crawling  under  tne  gates,  aad  when  the  bridge  was  closed  his  foot  was  omshea. 
The  gates  were  SOU  IncheB  from  the  gronnd  when  (dosed,  bat  were  suiBcient  to  pro- 
tect foot  passengers.  It  did  not  appear  that  the  gates  oonld  bnre  been  so  arranged 
as  to  prevent  boys  from  crawling  under  them  when  closed.  Meld,  that  def eudaat 
waa  not  liable  for  negligence  in  failing  to  provide  safe  gates. 

Appeal  from  trial  term. 

Action  by  John  H.  Maginnis,  an  infant,  by  his  guardian  ad  litem,  against 
the  city  of  Brooklyn.  Judgment  for  defendant,  and  plaintiff  appeals.  Per 
former  report,  see  1  N.  Y.  Supp.  522. 

Argued  before  Clement,  C.  J.,  and  Osborne,  J. 

William  &.  Cooke,  for  appellant.    Almet  F.  jenks,  for  respondent. 

Clement,  G.  J.  We  have  carefully  examined  the  record  in  this  case,  and 
conclude  that  the  facts  are  substantially  the  same  as  on  the  former  appeal.  1 
K.  Y.  Supp.  522.  It  now  api)eiirs  that  the  plaintiff  crawled  under  the  gate, 
and  in  that  way  got  upon  the  bridge;  but  our  decision  was  not  placed  solely  i 

on  the  ground  that  there  was  no  proof  on  that  point,  for  we  then  said:  "If 
we  assume  that  the  boy  did  get  upon  the  bridge  by  reason  of  the  fact  that 
there  was  a  space  of  sixteen  inches  between  the  gates  and  the  surface  of  the  j 

street,  even  then  we  think  that  the  complaint  should  have  been  dismissed."  i 

The  proof  in  the  present  case  is  that  the  space  between  the  gates  and  tha 
street  was  20^^  inches,  and  that  they  could  have  been  constructed  so  that  such 
space  would  have  been  8  or  9  inches  less.    On  the  first  hearing  we  held  that,  j 

if  the  distance  was  16  inches,  as  it  then  appeared,  plaintiff  oould  not  rsoarer,  | 


Digitized  by 


Google 


City  Ct.  Brook.]       ,  jucht  v.  bkhbbns,  196 

for  the  reason  that  there  was  no  proof  that  the  city  could  have  provided  a 
safer  gate;  and  on  this  bearing  we  are  asked  to  hold  that  the  city  is  liable  be- 
cause they  did  not  provide  gates  that  could  be  lowered  so  as  to  leave  only  a 
distance  of  11  or  12  inches.  If  the  gates  had  been  constructed  in  the  manner 
in  which  the  counsel  for  the  appellant  contends  they  should  have  been,  the 
plaintiff,  or  any  other  child,  would  not  have  been  prevented  from  creeping 
under  them.  There  is  no  proof  in  the  case  tliat  the  gates  are  not  those  ordi- 
narily used.  We  think  also  that  our  decision  can  be  placed  on  another  and 
broader  ground.  The  gates  were  amply  sufficient  to  protect  foot  travelers  on 
the  highway,  and  the  city  was  not  bound  to  put  up  such  an  obstruction  that 
&  boy  could  not  climb  over  or  creep  under  it.  The  authorities  cited  by  the 
corporation  counsel  seem  in  point  on  this  question.  Bridge  Oo.  y.  Jackson, 
59  Amer.  Rep.  104,  note;  Gavin  v.  Chicago,  97  111.  66;  Gregory  v.  Inhabit- 
ants, 14  Qray,  242.  If  boys  were  in  the  habit  of  getting  on  the  bridge  when 
it  was  about  to  be  turned,  and  were  permitted  so  to  do  by  the  keepers,  then  it 
may  be  that  the  keepers  should  have  exercised  a  higher  degree  of  care  in  clos- 
ing  the  bridge  than  otherwise  the  law  would  exact  of  them,  so  as  to  avoid  in- 
jury to  those  on  the  bridge,  and,  if  a  child  was  injured,  a  cause  of  action 
might  exist  against  the  city  for  negligence  of  the  keepers;  but  no  such  claim 
was  made  in  the  complaint  or  on  the  trial  of  this  action.  There  was  no  neg- 
ligence on  the  part  of  the  city  "in  providing  an  insufScient  barrier  or  safe- 
guard to  keep  children  and  others  off  said  bridge  while  the  bridge  was  being 
swung,"  as  alleged  in  theicomplaint  For  the  reasons  above  set  forth  and  on 
our  former  opinion,  we  decide  that  the  judgment  appealed  from  must  be  af- 
firmed, with  costs. 


JUOHT  0.  Behrkns. 

(Cliv  Court  cf  Brootayn,  Oeneral  Term.    October  28, 1889.) 

KxsLiacKOB — Danobrocs  Fbemibes— LiABiiiiTT  OF  Lanslobd. 

In  an  action  for  iDjnries  rsBulting  from  a  fall  down  the  stairway  leading  from  the 
hall  to  the  cellar  in  a  tenement  house  owned  by  defendant,  it  appeared  thatplalnUtt 
went  to  the  honae  on  the  night  in  question  to  deliver  the  wasning  of  one  w.,  a  ten- 
ant on  the  first  floor.  The  hall  was  not  lighted,  and  when  plalntiS  came  out  of  W.'s 
room  she  walked  through  the  cellar  door,  which  had  been  left  open,  and  fell  down 
the  steps.  The  occupants  of  the  house  used  the  cellar  in  common.  W.  testified 
that  at  defendant's  request  she  furnished  a  lamp  for  the  hall,  and  agreed  to  keep  it 
lighted.  It  did  not  appear  that  the  hall  or  cellar  stair  was  faulty  or  different  from 
the  common  tenement-hovse  plan.  Held,  that  the  evidence  did  not  show  negligence 
on  defendant's  part. 

Appeal  from  trial  term. 

Action  by  Louisa  Jucht  against  Dorothea  Behrens  for  personal  injuries. 
The  complaint  was  dismissed,  and  plaintiff  appeals. 
Argued  before  Osbokne  and  Van  Wyck,  JJ. 
Jf.  X.  Towns,  for  appellant.    Jerry  A.  Wemherg,  for  respondent. 

Osbokne,  J.  Plaintiff  brought  this  action  to  recover  damages  for  injuries 
sustained  by  her  in  falling  down  the  cellar  stairs  of  a  tenement  house  owned 
by  defendant,  which  injuries  she  claims  were  caused  by  the  negligence  of  the 
defendant  in  p>ermitting  the  hallways  of  said  house  to  be  unligbted,  and  dark 
and  nuaafe,  and  the  opening,  ordoor-way,  from  the  hallway  to  the  cellar  to  be 
open  and  u  iiguarded.  It  appears  from  the  evidence  that  the  premises  in  ques- 
tion consisted  of  a  three-story  double  house  containing  six  families.  The 
stairway  'was  built  in  the  recess  of  the  ball,  and  the  door  leading  to  the  cellar 
was  under  the  stair.  All  the  tenants  had  the  right  of  access  to  the  cellar,  and 
tliere  kept  their  fuel.  On  the  evening  of  April  2U,  1888,  between  6  and  7 
o'clock,  plaintiff  went  to  the  apartments  of  one  Mrs.  Weisberger  on  the  first 
floor  to  deliver  her  washing.  She  started  to  leave  between  7  and  8  o'clock, 
went  out  into  the  ball,  which  was  dai-k  and  unlighted,  took  a  couple  of  steps, 
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she  tcBtifles,  and,  the  door  leading  to  the  cellar  being  open,  fell  down  the  cel- 
lar stairs,  and  suffered  the  injuries  of  wliidi  she  complains.  Mrs.  Weisberger 
testifies  that  she  furnistied  a  lamp  for  the  hall,  at  defendant's  request,  and 
was  to  keep  it  lighted,  at  her  request.  The  complaint  was  dismissed  at  the 
trial  on  the  ground  that  no  negligence  was  sliown  on  the  part  of  the  defend- 
ant, and  from  the  judgment  entered  thereon  this  appeal  is  taken. 

The  only  question  left  for  us  to  consider  on  this  appeal  is  whether  the  de- 
fendant was  sliown  to  be  negligent  in  any  duty  that  she  owed  the  plainUil. 
We  can  find  no  evidence  in  ttiis  case  that  defendant  was  negligent.  There  is 
no  proof  that  the  construction  of  the  hallways  and  the  cellar  stair  was  in  any 
respect  faulty  or  differing  from  the  ordinary  plan  of  tenement  houses.  The 
accident  was  occasioned  by  some  one  leaving  the  cellar  door  open.  If  that 
had  been  closed  the  accident  would  not  have  happened.  That  some  one  was 
negligent  in  leaving  the  cellar  door  open  is  doubtless  true,  but  it  nowhere 
appears  that  the  defendant  or  her  servants  left  the  door  open.  We  cannot 
say  that  it  was  the  duty  of  the  owner  to  light  the  halls  of  the  premises.  The 
fact  ttiat  the  hall  was  dark  entailed  on  the  plaintiff  the  duty  of  moving  care- 
fully, and  if  she  had  done  so,  or  asked  for  a  light,  she  would  have  discovered 
the  open  door,  and  so  have  avoided  the  accident  that  befell  her.  To  say  that 
because  some  one  (presumably  one  of  the  tenants)  carelessly  left  the  cellar 
door  open  it  constituted  negligence  on  the  part  of  tite  defendant  isapr<^3ition 
that  cannot  be  entertained.  The  case  of  Camp  v.  Wood,  76  N.  Y.  93,  relied 
on  by  appellant's  counsel,  is  not  in  point.  In  that^ase  the  court  substantially 
held  that  it  was  the  duty  of  the  landlord  to  provide  safe  arrangements  for  the 
entrance  and  departure  of  those  invited  to  his  premises.  There,  however, 
(t  will  be  noted  the  construction  of  the  stairway  and  the  exit  therefrom  was 
peculiar,  and  calculated  to  mislead.  In  the  case  at  bar  there  was  no  faulty 
or  peculiar  construction  shown  to  exist.  The  cellar  stairway  was  properly 
guarded  by  a  door,  and  no  negligence  was  shown  on  the  part  of  the  d^endant. 
Kaiser  v.  Uirth,  36  INT.  Y.  Super.  Ct.  344.  For  the  reasons  stated,  we  think 
that  the  learned  trial  judge  was  right  in  dismissing  the  complaint.  Judg- 
ment affirmed,  with  costs. 


PlOKBTT  0.  OOLLmSB. 

(OUv  Court  vf  BrooMvn,  General  Term.    October  28, 1889.) 

IIsoHAincs'  liisNS— Fob  Wha.t  Obtainbd— Soddino  Lot. 

Laws  N.  Y.  1886,  c.  842,  i  1,  providing  that  any  one  who  shall  perform  any  labor, 
or  furnish  any  materials  to  oe  used  in  altering  or  repairing  any  "building  or  build- 
ing lot,  including  fences,  sidewalks,  paving,  fountains,  fish-ponds,  fnut  and  or- 
namental trees, "  shall  have  a  lien,  includes  a  claim  for  terracing  and  sodding  a 
building  lot. 

Appeal  from  special  term. 

Action  by  William  F.  Pickett,  as  assignee,  against  Ada  F.  M.  Gollner  to 
enforce  a  mechanic's  lien.    .Judgment  for  plaintiff,  and  defendant  appeals. 

Laws  N.  Y.  1885,  c  842.  §  1,  provides  that  "any  person  •  •  •  who 
shall  hereafter  perform  any  labor  or  services,  or  furnish  any  materials  which 
have  been  used,  or  which  are  to  be  used  in  erecting,  altering,  or  repairing  any 
bouse,  *  *  *  building,  or  building  lot,  including  fences,  sidewalks,  pav- 
ing, fountains,  fish-ponds,  fruit  and  ornamental  trees,  «  *  *  may.  apon 
filing  the  notice  of  lien  prescribed  in  the  fourth  section  of  this  act,  have  a 
lien,"  etc. 

Argued  before  Glehknt,  C.  J.,  and  Van  Wtoe,  J. 

Alfred  S.  Page,  for  appellant.    B.  F.  Koepke,  for  respondent. 

Van  Wtok,  J.  In  our  opinion  the  language  of  this  mechanic's  lien  stat- 
ute (Laws  1885.  c.  842,  §  1)  is  broad  enough  to  include  a  claim  for  terracing 
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and  sodding  the  jard  of  a  building  lot.  Moran  v.  Chase,  52  If.  T.  846 ;  Ken- 
itey  T.  Apgar,  98  N.  Y.  549.  The  form  of  the  judgment  is  substantially  cor- 
rect.  XauMon  t.  Retlly.  13  Civ.  Proc.  R.  290.  The  other  questions  raised 
by  appellant  have  been  disposed  of  adversely  to  him  by  the  court  of  appeals 
in  Kemnty  v.  Apgar,  98  N.  Y.  539.    Judgment  must  be  affirmed,  with  costs. 


In  re  O'Keil's  Estate. 

f Surrogate's  Court,  New  York  County.    October  5, 1889.) 

1.  WlTNKSS — PkIVILEOKD  COMMUNIOATIOIIS. 

Under  Code  Civil  Proo.  N.  Y.  g  885,  prohibiting:  attorneys  from  testifying  as  to 
oommunications  by  clients  in  the  course  of  busineas,  an  attorney  cannot  testify  as 
to  any  act  or  word  of  Wa  client  on  the  subject  of  his  will  or  its  execution. 

iL  BaITB — ColMUinCA.TIONS  TO  Phtsiclan. 

The  same  rule  applies  to  an  attending  physician,  but  he  can  testify  as  to  the  dec- 
larations of  the  testator  as  to  making  a  wiU,  and  his  advice  on  that  subject.' 

Application  for  the  probate  of  the  will  of  James  O'Neil,  deceased. 
John  Hardy,  for  proponent. 

Bahsoh,  S.  The  contest  in  this  proceeding  cannot  be  sustained  upon  the 
evidence  lawfully  before  the  court.  The  testfmony  of  the  attorney  who  drew 
the  paper  propounded  is  largely  incompetent.  Any  act  or  word  of  the  testa> 
tor  to  his  attorney,  on  the  subject  of  his  will  or  its  execution,  I  hold  to  be  im- 
properly proved  by  the  attorney  himself.  Communications  from  client  to  at- 
torney, necessary  for  the  business  in  hand,  are  inadmissible.  Section  835. 
Code  Civil  Proc.  Such  communications  may  be  the  acts  of  the  client  as  well 
as  words  spoken  by  him.  Practically,  all  that  a  man  may  say  to  an  attorney 
who  is  employed  by  him  to  draw  his. will  and  to  superintend  its  execution, 
upon  that  subject,  and  all  he  may  say  to  anybody  else  in  the  attorney's  pres- 
ence and  hearing  at  the  time,  cannot  be  lawfully  disclosed  by  tlie  attorney. 
The  only  exception  is  when  the  attorney  is  a  subscribing  witness  to  the  will. 
The  same  rule,  precisely,  governs  the  attending  physician.  An  inspection  of 
the  record  of  the  testimony  in  this  case  will  show  that  much  of  the  evidence 
of  the  doctor  is  admissible,  because  it  proves  facts  not  necessary  for  him  to 
know  to  enable  him  to  prescribe  for  bis  patient.  For  example,  the  declara- 
tions of  the  testator  as  to  making  a  will,  and  the  doctor's  advice  to  him  on  that 
subject.  Under  this  rule,  which  is  exactly  stated,  as  will  be  seen  by  the  let- 
ter and  spirit  of  the  statute  itself,  and  under  the  authority  of  numerous  cases 
decided  by  this  court  and  by  courts  of  appellate  jurisdiction,  I  have  disregarded 
very  naucb  of  the  testimony  of  the  attorney  and  of  the  doctor.  1  find  also  in 
the  testimony  submitted  some  evidence  by  the  contestants  themselves,  and  on 
behalf  of  the  proponent,  which  is  incompetent,  and  is  not  therefore  considered 
by  me.  it  being  violative  of  the  express  provisions  of  section  829,  Id.  I  refer 
in  this  connection  especially  to  the  testimony  of  Mrs.  Swan  and  Peter  O'lfeil, 
contestants,  and  to  Mrs.  Cabill,  one  of  the  beneficiaries  under  the  will,  a  wit- 
ness for  the  proponent.  The  qualifications  of  witnesses  in  all  cases,  whetlier 
tbe7  be  those  referred  to  in  sections  834  and  835,  or  829,  of  the  Code  of  Civil 
Procedure,  ought  by  this  time,  it  seems  to  me,  to  be  well  understood  by  bench 
and  bar,  considering  repeated  decisions  by  our  own  general  term  and  by  the 
court  of  appeals  construing  those  sections.  The  statute  requires  tlie  surro- 
gate to  satisfy  himself  that  the  paper  propounded  is  the  last  will  and  testa- 
ment of  a  competent  decedent,  that  Is,  a  person  competent  to  make  a  will; 
that  it  was  lawfully  executed  by  him;  and  that  it  was  his  voluntary  act,  with- 
out restraint  or  fraud.    The  contestants  here  seem  to  have  abandoned  their 

'Conoemlne  the  competency  of  physicians  to  testify  with  regard  to  commanlcations 
from  their  patients,  see  Jones  v.  Railroad  Co.,  8  K.  Y.  Sapp.  ^,  and  note;  In  re  Dar- 
ragh's  Estate,  6  N.  Y.  Supp.  68. 
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case  after  the  closing  of  the  evidence,  as  their  attorney  neglectpri  to  avail  him- 
self of  leave  granted  to  submit  a  brief.  The  paper  propounded  is  admitted  to 
probate. 


In  re  Thorne's  Estate. 

(Smrogate'K  Court,  New  York  Cotmty.    September  28, 1889.) 

Wills — UuDtTE  Influence. 

Where  a  testator's  love  for  his  wife  and  her  children  by  a  former  marriage  was 
strong,  it  is  no  eyldeace  of  undue  influence  on  their  part  that  by  his  will  he  made 
ample  provision  for  their  support. 

Application  for  revocation  of  probate  of  wUL 

William  G.  Low,  for  petitioner.    Stiakney  A  Bhepard,  for  respondents. 

Bansoh,  8.  The  clear  impression  made  by  the  argument  in  this  proceed- 
ing on  my  mind — that  the  will  of  this  decedent,  probate  of  which  is  sought  to 
be  revoked,  was  lawfully  executed  by  a  competent  testator,  without  fraud,  re- 
straint, or  undue  influence — has  become,  after  a  careful  reading  of  several 
hundred  pages  of  testimony,  and  attentive  study  of  the  able  briefs  of  counsel, 
a  settled  conviction  that  such  impression  was  sound.  On  the  trial  the  learned 
counsel  for  the  contestants  abandoned  every  allegation  of  the  petition,  except 
that  of  undue  influence.  This  action  on  his  part  was  fully  warranted  by  the 
testimony,  as  no  lack  of  testamentary  capacity  had  been  shown;  but,  on  the 
contrary,  it  had  been  proved  by  contestants'  own  witnesses  that  the  testator 
was,  at  the  time  he  executed  the  will,  a  man  of  unusual  mental  strength,  and 
of  undoubted  testamentary  capacity.  The  earnest  argument  of  learned  coun- 
sel for  contestants,  both  oral  and  written,  has  not  persuaded  me  of  the  exist- 
ence of  any  factor  circumstance,  sworn  to  by  any  witness  entitled  to  credit, 
which  will  tend  to  establish  undue  influence  on  the  part  of  any  person  over 
the  mind  of  the  testator.  If  the  evidence  of  Michael  Couklin  is  to  be  believed. 
— and  I  have  considered  it  all;  overruling,  for  that  purpose,  all  the  rulings  of 
the  learned  assistant, — the  testator  does  not  seem  to  have  been  affected  at  aU 
by  his  advice.  It  does  not  appear  to  me,  from  Conklin's  own  story,  that  he 
had  any  influence  whatever  upon  the  testator's  testamentary  intentions. 

To  my  mind,  the  will  was  a  most  natural  one  and  a  very  just  one.  The 
testator's  love  for  his  wife  and  her  children  by  a  former  marriage  was  strong 
and  abiding,  and,  beyond  question,  was  worthily  bestowed.  It  may  be  true 
— ^I  should  be  surprised  if  it  were  not — that  his  wife  and  her  children  wielded 
an  influence  over  him  far  greater  than  that  of  any  other  person  on  earth. 
The  contrary  of  this  would  be  most  unnatural  and  regretful.  The  influence 
of  the  wife  should  be  paramount  to  that  of  all  the  rest  of  the  world;  and  hu- 
man experience  proves  that  it  is  so.  There  is  no  direct  evidence  in  this  case 
that  testator's  wife  or  cliildren  attempted  in  any  way  to  warp  his  judgment  or 
sway  his  will,  although  they  had  an  undoubted  right  to  do  both,  by  appealing 
to  his  love  for  them,  and  tender  solicitude  for  their  welfare  after  his  death, 
to  the  extent  of  making  ample  provision  for  them  out  of  his  estate,  even  to 
bestowing  it  all  upon  them. 

The  court  of  appeals  has  again  and  again  defined  undue  influence  which 
will  avoid  a  will.  Tlie  rule  of  decision  there  laid  down  not  only  controls  this 
court,  but  it  is  entirely  in  accord  with  the  simplest  principles  of  sense  and  rea- 
son. The  court  says  in  one  case,  which  is  but  one  of  many  holding  the  same 
doctrine,  that,  in  order  to  avoid  a  will  upon  the  ground  of  undue  influence, 
it  must  be  shown  that  the  influence  exercised  amounted  to  moral  coercion 
which  restrained  independent  action,  and  destroyed  free  agency,  or  that,  by 
importunity  which  he  was  unable  to  resist,  the  testator  was  constrained  to 
do  that  which  was  against  bis  free  will  and  desire.  Society  v.  Loveridge,  70 
N.  Y.  894.    It  is  true  that  undue  influence  cannot  be  proved  in  the  great  ma- 
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jority  of  cases  by  direct  evidence;  that  it  can  only  be  made  out  by  circum- 
stances, from  which  the  conclusion,  however,  must  be  inevitable  that  the  tes- 
tator was  reduced  in  his  mentality  to  practical  helplessness,  and  succumbed 
to  an  influence  which  made  the  will  that  of  some  other  person,  and  not  his 
own.  The  circumstances  disclosed  in  this  cnse  are  very  far  from  establishing 
any  such  condition  of  the  mind  of  the  testator.  Presiding  Justice  Van 
Bktjht  (/«  re  Lyddy's  Will,  6  N.  Y.  Supp.  639)  states  the  law  on  the  point 
with  that  precision  and  vigor  so  characteristic  of  all  his  opinions.  He  shvs: 
"Undue  influence,  fraud,  and  duress  must  be  proven  as  any  other  part  of  tlie 
contestant's  case.  The  mere  fact  that  a  wife  has  exercised  influence  upon 
her  husband  in  relation  to  the  disposition  of  his  property,  by  will  or  others 
wise,  in  no  way  supports  the  proposition  that  undue  influence  has  been  exer- 
cised. Influence  may  always  be  exercised,  and  it  is  proper  that  It.should  be 
exercised;  but  it  only  becomes  improper  when  it  becomes  undue,  and  it  be- 
comes undue  when  it  substitutes  the  will  of  the  person  exercising  the  influence 
for  the  will  of  the  person  who  is  to  do  the  act.  Arguments,  persuasions,  and 
suggestions  maybe  made,  so  long  as  the  person  who  is  to  do  the  act  can  weigh 
the  suggestion,  and  has  the  ability,  if  so  minded,  to  resist  the  influence. 
Then  there  is  nothing  undue  in  regard  to  it,  although  he  may  yield  to  it. 
And  even  if  there  was  proof  in  this  case  that  the  proponent  had  requested  the 
testator  to  make  this  will  in  her  favor,  and  urged  him  to  do  it,  it  would  have 
been  no  ground  for  finding  that  the  influence  which  she  exercised  in  the  mak- 
ing of  the  will  was  such  as  to  impeach  the  integrity  of  the  instrument,  and 
it  would  seem  that  the  relations  of  the  parties  go  to  show  beyond  all  question 
that  no  such  influence  was  necessary  in  order  that  this  will  should  t>e  exe> 
cuted."  The  opinion  of  the  learned  justice  quoted  is  appropriate  to  the  facts 
in  the  case  at  bar.  In  all  essential  particulars  the  two  cases  are  alike.  liev- 
ocation  of  probate  is  denied. 


In  n  Eeeleb's  Will. 
(StitTOffote's  Court,  Cayuga  County.    September  SS,  1889.) 

L  Costs — JtrRisDiorios  to  Award— Probatb  of  Wiu/— Consbnt  of  Parties. 

Since  Code  Civil  Froo.  N.  T.  {  2568,  provides  that  costs  shall  not  be  allowed  ont 
of  the  estate  to  an  unsuccessful  contestant  of  a  will,  a  stipulation  by  the  parties 
that  costs  shall  be  so  awarded  will  not  be  enforced,  as  the  court  is  without  juris- 
diction to  so  decree,  and  consent  of  parties  cannot  confer  jurisdiction. 

S.  Bamb — Stipttlation. 

Correspondence  between  counsel  as  to  the  manner  In  which  costs  shall  be  de- 
creed, oontaininK  propositions  not  accepted,  will  not,  though  the  propositions  are 
afterwards  orally  agreed  to,  constitute  a  valid  stipulation  "in  writing, "  as  re- 
quired by  rule  of  conrt. 

a.  Bams. 

When  a  contest  Is  apparently  made  in  good  faith,  and  on  substantial  grounds, 
and,  owing  to  a  misnnderstanding  of  counsel  as  to  a  stipulation  for  a  compromise, 
the  contestants  do  not  appear  at  the  trial,  and  a  verdict  is  rendered  against  them 
without  opposition,  the  court  wiU,  in  the  exercise  of  the  discretion  conferred  in  such 
cases  by  Code  Civil  Froc.  N.  Y  $  2558,  direct  the  proponent's  costs  to  paid  out  of 
the  estate,  and  not  by  the  contestants  personally. 

This  controversy  grows  out  of  the  probate  of  the  will  of  Morris  Keeler,  de- 
ceased; it  being  contested  by  bis  heirs.  Probate  was  refused,  and  the  propo- 
nent appealed  to  the  supreme  court,  where  judgment  was  reversed.  3  2^.  Y. 
Supp.  629.  On  a  new  trial  being  had,  the  will  was  admitted  to  probate,  and 
onlj  tbe  question  of  costs  is  now  presented. 

W.  D.  Shuart  and  Frank  S.  Curtis,  for  proponent.  8.  Edwin  Day,  for 
contestants.     W.  B.  Hughitt,  special  guardian,  for  infant. 

Trixer,  S.  This  is  an  application  for  costs  by  the  proponent  of  the  will 
of  the  decedent,  asking  that  costs  be  allowed  as  against  the  contestants  per- 
sonally.    The  contestants  also  ask  an  allowance  of  costs  from  the  testator's 
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estate;  ciRlmingthe  right  thereto  by  yirtne  of  an  aDeged  stipulation  of  conn- 
sel.  The  proceedings  for  probate  of  the  will  resulted  in  a  decree  of  this  court 
denying  probate,  and  awarding  costs  to  both  parties  from  the  estate.  An  ap- 
peal was  taken  to  the  general  term  of  the  supreme  court,  where  the  decision 
of  this  court  was  reversed,  and  a  trial  upon  questions  of  fact  before  a  jury 
ordered.  Upon  the  second  trial,  no  opposition  was  made  to  probate,  and  a 
verdict  was  rendered  in  favor  of  the  proponent  upon  all  the  issues  submitted. 
After  the  decision  upon  appeal,  and  prior  to  the  second  trial,  correspondence 
was  bad  between  William  £.  Hughitt,  Esq., — who  had  appeared  in  the  pro- 
ceeding as  special  guardian  for  one  of  the  contestants,  (a  minor,)  and  for  no 
other  party  to  the  proceeding,  as  he  states  in  his  affidavit  now  presented, — 
and  William  1).  Shuart,  Esq.,  counsel  for  proponent,  in  regard  to  a  settlement 
of  the  litigation.  There  bad  been  an  interview  between  these  parties  relat- 
ing to  this  subject,  and  on  April  11,  1889,  the  special  guaidian  wrote  Mr. 
Shuart  as  follows:  "Dear  Judge:  I  saw  Judge  Day,  Tuesday,  and  further 
conferred  with  him  about  the  matter  of  my  talk  with  you  at  your  office.  We 
suggest  as  follows:  We  to  be  allowed  our  costs  as  per  judgment  of  surro- 
gate's court  of  Dec.  27th,  1887;  in  like  manner,  onr  costs  and  disbursements 
sinre;  in  addition,  that  there  be  paid  onr  side,  say  $3,000.  It  seemed  to  us 
that  you  would  think  this  much  better  than  to  litigate  further,"  etc.  April 
15th,  Mr.  Shuart  replied:  "I  feel  that  I  could  not  advise  my  client  to  accept 
your  proposition.  Of  course,  the  costs  of  the  special  guardian  will  be  allowed 
all  through  the  proceedings,  whatever  may  be  the  result,  but  not  quite  so  with 
regard  to  the  other  costs.  Yet  I  feel  that,  if  the  litigation  could  be  termi- 
nated without  the  labor  of  a  protracted  and  hard-fought  trial,  it  would  be  to  the 
advantage  of  our  client  to  pay  all  of  the  contestants'  costs,  that  allowed  by 
the  surrogate's  court,  and  referred  to  by  you,  and  all  other  costs;  and  we 
should  make  no  opposition  to  the  old  bill  of  Judge  Day  to  which  you  refer. 
*  *  *  We  think,  if  the  contestants'  costs  are  allowed,  and  the  bill  of  Judge 
Day,  that  they  ought  to  claim  nothing  further  of  the  old  lady. "  A  letter  of  ex- 
planation was  written  in  reply  on  the  17th  of  April,  to  which  proponent's  coun- 
sel on  the  18th  of  April  answered:  "  We  do  nut  see  bow  we  can  vary  our  propo- 
sition sent  the  other  day. "  On  April  2U,  1889,  the  special  guardian  wrote: 
"You  have  left  me  in  a  hole.  I  thuuuht  I  was  warranted,  from  our  personal 
interview.  In  reporting  to  clients  that  you  would  advise  the  payment  of  some- 
thing. <Judge  Day's  old  bill'  was  only  mentioned  in  my  letter  so  that  it 
might  not  appear  to  be  confounded.  He  dues  not  regard  its  payment  as  any 
concession.  •  •  •  I  cannot  think  taxable  costs  only  were  in  your  mind 
at  our  interview.  I  certainly  did  not  so  think.  I  hope  yon  will  let  me  out 
by  offering  something  beside  taxable  costs."  April  23d,  Mr.  Shuart  replied: 
"I  did  have  in  mind  the  propriety  of  paying  your  people  something  besides 
taxable  costs  when  we  had  our  interview.  *  <*  *  I  will  talk  the  matter 
over  with  my  client,  and  ascertain  just  what  her  feelings  are  in  the  matter. 
Do  not  let  this  prevent  you  from  making  such  arrangements  as  you  may  deem 
necessary  for  the  trial  of  the  action  at  the  next  circuit;  although  I  shall  be 
quite  pleased  if,  after  a  conference  with  my  client,  we  And  some  way  to  help 
you  out."  On  April  29th,  he  again  wrote:  "I  was  at  Moravia  last  Friday, 
and  had  an  interview  with  my  client,  the  result  of  which  is  to  leave  no  other 
way  than  for  us  to  try  the  case,  unless  you  are  willing  to  accept  the  proposi- 
tion contained  in  our  letter  of  April  15th."  On  the  4th  of  May,  the  special 
guardian  wrote,  in  reply:  "I  have  little  doubt  but  that  your  offer  will  be  ac- 
cepted. ♦  *  *  Assume  that  the  best  way  will  be  to  await  your  arrival  on 
Monday,  or  later,  if  you  desire.  Under  all  the  circumstances,  we  expect  you 
will  allow  the  costs  at  a  liberal  rate." 

The  foregoing  are  all  the  contents  of  the  letters  between  these  parties  which 
it  is  deemed  material  to  quote.  Upon  the  following  Monday,  the  first  day  of 
the  Cayuga  circuit,  the  parties  to  the  oorresponUeace  met  at  Auburn,  and  had 
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an  interview,  as  to  the  details  of  wbicli  there  is  now  a  dispute.  Mr.  Hughitt 
presents  his  affidavit.  In  which  be  says  be  was  then  told  by  Mr.  Shuart  that 
some  of  the  Keelers  would  not  consent  to  said  settlement,  and  he  replied  the 
arrangement  must  be  carried  out,  that  Judge  Day  so  understood  it,  and  he 
had  authority  from  liim  for  it;  that  Mr.  Shuart,  after  some  farther  conversa- 
tion, said  proponent  would  do  as  he  had  proposed,  if  there  would  be  no  con- 
test before  the  jury;  that  he  (deponent)  assented,  and  that  said  arrnn$^ement 
was  fully  carried  out  on  contestants'  part,  relying  on  said  promises  of  said 
Shuart.  Mr.  Shuart  presents  his  affidavit,  in  which  he  states  tliat  he  did 
not  say  to  said  Hughitt  that  the  proponent  would  do  as  he  proposed,  if  there 
should  be  no  contest  l)efore  the  jury;  that  he  did  say  that  William  £.  Keeler, 
one  of  the  contestants,  declined  to  accept  the  proposition  which  had  been 
made  by  him,  and  that  therefore  there  could  be  no  settlement  as  proposed; 
that  be  had  been  definitely  informed  by  said  Keeler  that  the  other  contestants 
declined  to  make  any  compromise  or  settlement,  unless  proponent  would  pay 
them,  in  addition  to  their  costs,  the  sum  of  $200;  that  such  proposition  was 
rejected  by  him,  and  no  agreement  to  compromise  or  settle  was  consummated; 
and  that  he  did  not  understand  Judge  Hughitt  as  accepting  any  proposition 
of  settlement.  He  also  says,  in  his  affidavit,  that,  just  before  coming  into 
court,  he  had  been  told  by  William  E.  Keeler  that  there  could  be  no  settle- 
ment, unless  S200  was  paid  in  addition  to  all  costs,  and  that  he  (Keeler)  bad 
received  instructions  from  Judge  Day  to  have  the  matter  appealed,  and  to 
have  the  papers  prepared  by  William  £.  Hughitt,  and  that  the  papers  would 
be  served  upon  proponent's  attorney  before  the  case  could  be  tried.  Judge  S. 
Edwin  Day  was  attorney  of  record,  and  represented  all  the  contestants,  except 
the  one  for  whom  Judge  Hughitt  appeared  as  special  guardian.  He  took  no 
part  in  the  correspondence,  so  far  as  is  shown,  and  did  not  appear  upon  the 
second  trial,  (at  the  circuit.)  His  affidavit  is  read,  in  which  he  stales  that  be 
relied  on  the  arrangement  stated  in  the  affidavit  and  letters,  (except  that  of 
May  3d,)  and  that,  in  consequence,  he  did  not  appear  at  the  May  Cayuga  cir- 
cuit; and  none  of  the  contestants,  so  far  as  he  knows,  then  appeared.  Since 
the  trial,  each  party  has  served  a  bill  of  costs  upon  the  attorney  for  the  other 
party,  and  the  qaestion  of  allowance  is  presented  upon  the  cross-applications. 
I  do  not  think  there  has  been  shown  to  be  such  a  stipulation  as  would  au- 
thorize this  court  to  allow  costs  to  the  unsuccessful  contestants.  Prior  to  the 
letter  of  May  3d,  above  referred  to,  there  certainly  was  no  agreement  between 
ibe  parties.  The  contestants  asked,  as  a  condition  of  withdrawing  their  ot>- 
jections,  an  allowance  of  money,  in  addition  to  taxable  costs.  The  letter  of 
Mr.  Hngbltt  of  May  8d  does  not  contain  a  positive  acceptance  of  the  offer  of 
proponent's  counsel,  but  merely  a  statement  that  he  had  "little  doubt  but  that 
your  offer  will  be  accepted."  Certainly,  the  minds  of  the  parties  had  not  met 
prior  to  the  interview  at  the  court-house  the  day  of  the  trial.  I  am  convinced 
that,  before  any  agreement  was  made,  the  counsel  for  the  proponent  was  told 
by  one  of  the  contestants  that  the  proposed  settlement  would  not  be  accepted; 
and  that  the  counsel  notified  Judge  Hughitt  that,  in  consequence  of  this  con- 
testant's declining  to  accept  the  proposition,  there  could  be  no  settlement. 
Whether  it  was  thereupon  agreed  between  counsel  that  the  proposition  con- 
tained in  the  letter  of  April  15th  should  be  carried  out  may  nut  be  necessary 
to  determine,  for  the  reason  that  any  agreement  then  to  be  made  required  the 
assent  of  both  parties,  and  to  be  binding  should  have  been  reduced  to  writing, 
and  subscribed  by  the  party  against  whom  it  is  alleged,  or  by  his  attorney  or 
counseL  Bule  11.  I  do  not  thin):  a  lettewKif  an  attorney,  proposing  terms  of 
settlement,  which  are  withdrawn  before  acceptance,  can  be  held  to  be  such 
evidence  of  a  subsequent  agreement  as  this  rule  requires.  The  object  of  the 
rule  was  to  avoid  the  unpleasant  duty  of  a  court.  In  weighing  conflicting  af- 
fidavits, to  determine  the  truth  of  statements  made  by  attorneys  in  proceed- 
ings like  the  present. 
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An  to  whether  coansel  promised  that  the  proponent  would  do  as  he  proposed, 
if  there  should  be  no  contest  before  the  jury,  there  is  a  flat  contradiction  in 
the  aflidavits.  That  the  contestants  consider  it  necessary  to  prove  there  was 
such  a  promise  is  confirmatory  of  the  position  that  the  assent  of  both  parties 
at  that  time  was  deemed  essential.  Such  agreement,  not  appearing  by  writ- 
ten evidence,  cannot  be  held  to  have  been  binding.  If  the  alleged  agreement 
had  been  made,  and  properly  evidenced,  I  do  not  think  this  court  would  be  at 
libei-ty  to  enforce  it,  in  view  of  the  statute  upon  the  subject  of  costs.  Section 
2558  of  the  Code  provides  that,  when  a  decree  is  made  upon  a  contested  ap- 
plication for  probate  or  revocation  of  probate  of  a  will,  costs  payable  oat  of 
the  estate  or  otherwise  shall  not  be  awarded  to  an  unsuccessful  contestant  of 
the  will,  unless  be  is  a  sjiecial  guardian  for  an  infant.  It  is  a  well-established 
principle  of  law  that  jurisdiction  of  the  subject-matter  involved  in  an  action 
or  legal  proceeding  cannot  be  conferred  by  stipulation;  and,  w lien  the  law- 
making power  prescribes  limits  or  conditions  to  the  authority  of  a  court,  they 
cannot  be  dispensed  with  by  litigants.  GrUtoold  v.  Sheldon,  4  N.  Y.  581; 
McMahon  v.  Rauhr,  47  N.  Y.  67;  Davidshurgh  v.  Innirance  Co.,  90  N.  Y. 
526.  This  ooort  has  no  jurisdiction  of  the  subject-matter, — the  thing  in  dis- 
pute; the  allowance  of  costs  to  unsuccessful  contestants  upon  the  probate- 
of  a  will, — and  consent  of  the  parties  would  not  confer  such  authority.  As 
to  the  matter  of  an  allowance  of  costs  to  the  proponent,  it  lies  within  the 
discretion  of  this  court  to  determine  whether  they  shall  be  paid  out  of  the 
testator's  estate,  or  be  decreed  to  be  paid  by  the  cont^tants  personally.  Code, 
§  2558.  There  is  not  proof  to  vary  the  impression  formed  upon  the  first  trial, 
that  the  contest  was  made  in  absolutely  good  faith,  and  with  sufficient 
grounds.  The  imposition  of  the  burden  of  the  payment  of  costs  upon  the 
contestants,  in  these  circumstances,  simply  because  the  wiU  has  been  finally 
adjudged  to  be  valid,  would  be  contrary  to  precedent,  and  unjust.  Moreover,. 
I  am  satisfied  that  the  attorney  for  the  contestants  failed  to  appear  at  the  cir- 
cuit, at  which  this  case  was  tried,  for  the  reason  that  he  relied  upon  the  ar- 
rangement, proposed  by  the  counsel  for  the  proponent,  being  carried  into- 
effect.  Tt">  conclusion  is  also  unavoidable  that  the  proponent's  counsel  must 
have  known  that  fact,  when  proceeding  with  the  trial;  and,  although  the  pro- 
ponent may  not  be  bound  by  any  stipulation,  the  facts,  which  are  unoontro- 
verted,  are  sufficient  to  require  the  court  to  direct  the  payment  of  the  costs  of 
the  proponent  out  of  the  testator's  estate.  The  costs  of  the  special  guardian 
prior  to  the  appeal  to  the  general  term  are  allowed  at  the  amount  originally 
taxed.  Subsequent  costs  are  denied,  for  the  reason  that  the  ward  became  ot 
full  age  prior  to  the  appeal,  and  had  no  further  need  of  a  guardian. 


In  re  Crise's  Estatb. 
(Surrogate's  Court,  Cayuga  C<mnty.    September  24, 1889.) 

TansTS— Dbola  ration— Evidbnob. 

C.  delivered  to  A.  tl,210,  taking  the  latter'a  aoknowledgment,  which  stipulated 
that  the  money  was  to  be  invested  tor  the  benefit  of  C's  daughter  H.,  and  the 
Interest  thereof  paid  to  her  for  the  support  of  herself  and  children  when  C.  should 
decide  that  she  needed  it.  Held,  not. a  declaration  of  truBt  such  as  to  prevent  C. 
from  thereafter  collecting  and  using  the  money;  as,  to  constitute  a  trust,  the  lan- 
guage used  must  be  clear  and  unequivocal. 

Same. 

It  was  shown  that  C.  had  given  his  other  children  advancements,  and  had  ex- 
pressed the  Intention  to  advance  HT  equally,  and  that  on  the  day  that  he  delivered 
the  money  to  A.  he  took  a  receipt  from  H.'for  the  same  amount,  in  which  the  sum 
was  called  an  "  advancement. "  H.  for  some  time  retained  the  paper  signed  by  A., 
but  at  C.'a  request  delivered  it  to  Mm,  and  at  C's  death  the  receipt  given  him  by 
H.  was  in  the  latter's  possession,  but  when  she  obtained  it  did  not  appear.  A. 
opened  an  account  with  H.  as  her  trustee,  as  be  did  with  C's  other  children,  for 
whom  money  had  been  deposited  with  A.,  but  it  was  not  shown  that  C.  knew  that 
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fact.    H.  never  made  use  of  principal  or  Interest,  and  C.  himself  appropriated  the 
money.    Held,  that  the  evidenoe  did  not  establish  a  gift  to  or  trust  for  H.  in  the 
money,  and  C.'s  ezeoutors  were  therefore  not  liable  to  tier  therefor. 
8.  Same— Res  Adjudicata. 

The  failure  of  H.  and  her  children,  who  were  beneficiaries  under  C.'s  will,  to  file 
their  claim  agrainst  the  executors  in  a  settlement  to  which  they  were  cited  as  par- 
ties, would  estop  them  from  afterwards  claiming  the  money. 

William  P.  Sisson  and  James  H.  Cox,  for  petitioners.     William  B.  Woodin 
■and  Charles  M.  Baker,  for  executors. 

Tellsb.  S.  The  petitioners.  Mary  Ann  Hillman  and  Eddie  C.  Hillman, 
filed  a  petition  April  23, 1889,  in  ttiis  court,  asking  that  the  executors,  Henry 
O.  Crise  and  D.  Pulaslsii  Merserean,  be  required  to  appear  and  render  an  ac- 
count, and  pay  the  petitioners  certain  moneys  alleged  to  have  l)een  held  by 
said  decedent,  William  Crise,  at  the  time  of  his  decease,  as  trustee  for  the 
benpfitof  the  petitioners.  William  Crise  died  December  9,  1881.  leaving  a 
last  will  and  testament,  which  was  admitted  to  probate  by  the  surrogate  of 
this  county  on  the  81st  day  of  January,  1882,  upon  wliich  day  letters  testa- 
mentary were  issued  to  said  executors.  An  inventory  of  the  personal  prop- 
erty of  the  decedent  was  filed  March  30, 1882.  The  amount  of  the  personalty, 
as  shown  by  the  inventory,  was  417,105.87.  By  his  will,  the  testator  gave 
all  his  property  to  bis  executors,  in  trust  to  convert  into  cash  as  soon  after  his 
decease  as  they  may  deem  best  for  the  interest  of  bis  estate,  and  to  divide 
the  same  equally  among  his  children,  except  the  said  Mary  Ann  Hillman, 
and  to  retain  in  their  hands  one-sixth 'part  of  said  estate,  and  invest  the 
same  safely  at  interest,  and  pay  over  the  Income  thereof  to  said  Mary  Ann 
Hillman  for  the  support  of  herself  and  family  during  her  life-time,  and,  at 
her  death,  to  pay  over  the  principal  sum,  and  any  balance  of  interest,  to  the 
children  of  said  daughter  then  living,  and  the  descendants  of  deceased  chil- 
dren. The  executors  were  authorized  to  purchase  for  the  use  of  said  daugh- 
ter a  house  and  lot  out  of  said  share,  to  be  used  by  her  during  her  life,  and 
to  pass  to  her  children  in  fee  upon  her  decease.  The  testator  was  at  the  time 
nf  his  death  the  owner  of  a  farm  of  210  acres  of  land.  The  testator,  within 
a  few  years  before  his  death,  gave  to  each  of  his  children,  except  Mrs.  Hill- 
man, the  sum  ot  $1,000.  On  the  1st  day  of  April,  1872,  the  testator  delivered 
to  one  £.  W.  Arms,  of  Aurora,  who  had  acted  as  agent  for  him  in  making 
loans  of  money,  etc.,  the  sum  of  $1,210,  and  took  from  him  a  recfeipt  in  the 
following  words:  "$1,210.  I  have  in  my  possession  twelve  hundred  and  ten 
dollars,  in  trust  from  William  Crise,  to  invest  for  the  benetit  of  his  daughter 
Mary  Ann  Hillman;  the  interest  of  which  only  to  be  paid  to  her  when  said 
Crise  thinks  she  needs  it,  for  the  support  of  herself  or  her  child.  Dated, 
Aurora,  April  1,  1872.  E.  W.  Abhs.  "  A  receipt  in  the  handwriting  of  said 
Arms,  bearing  the  same  date,  was  presented  to  Mrs.  Hillman  by  the  testator, 
and  signed  by  her.  It  was  produced  in  evidence,  and  is  as  follows:  "$1,210. 
Bec'd,  Aurora,  April  1st,  1872,  of  William  Crise,  twelve  hundred  and  ten 
dollars,  being  an  advance  by  him  to  me  of  $1,00U,  and  interest  on  same  from 
April  1st,  1869,  to  mafe  me  equal  with  advances  then  made  to  his  other  chil- 
dren. Mart  A.  Hili.han."  This  receipt  was  in  the  possession  of  Mrs. 
Hillman  at  the  time  of  the  death  of  her  father.  The  paper  signed  by  E.  W. 
Arms  was  left  in  Mrs.  Hillman's  possession  several  years,  when  the  testator 
sent  one  of  bis  children  for  it.  It  was  delivered  to  the  testator,  and  whs 
subsequently  found  among  the  papers  ot  E.  W.  Arms  after  bis  decease.  At 
the  time  of  the  delivery  of  this  paper  to  Mrs.  Hillman,  the  testator  said  it 
was  money  he  had  left  in  trust  with  E.  W.  Anns,  to  make  her  equal  with 
the  other  children.  The  delivery  of  the  receipt  by  Mrs.  Hillman  to  her  father 
i^pears,  if  made  at  all,  to  have  been  subsequent  to  the  delivery  of  the  paper 
to  her,  signed,  "£.  W.  Asms."  When  the  receipt  was  returned  to  her  does 
not  appear.    An  account  is  shown  to  have  been  kept  by  said  Arms  with 
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WiUiam  Crise,  and  with  each  of  his  children.    The  accounts  of  three  of  the 

children,  Sally  Ann  Watkins,  Ann  Elizabeth  Watkins,  and  Rachel  £.  Allen, 
are  each  opened  with  a  credit  as  follows:  "1866,  April  1.  By  amt.  of  Will- 
iam Crise,  (gift,)  $1,000."  The  account  of  Henry  G.  Crise  contains  a  credit 
of  April  1, 1866:  "By  amt.  of  William  Crise,  (Rift,)  81,002.92.."  The  account 
of  Charlotte  Crise  contains  a  credit  of  the  same  date  of  6472.78,  by  cash  left 
by  William  Crise,  and  theretofore  invested.  It  also  shows  the  purchase  of  a 
piano  for  her  at  $372,  and  other  credits  in  1867  and  1868;  making  altogether 
about  the  same  amount.  The  account  kept  by  Mr.  Arms  with  Mary  Ann 
Hillroan  was  opened  April  1,  1872,  with  the  credit:  "By  amt.  from  father, 
(William  Crise,)  In  trust  for  you  to  invest.  B.  S1.210."  On  April  1st  of 
each  following  year  appears  a  credit  of  interest;  and  on  April  1,  1875,  the 
account  appears  to  have  been  balanced  by  a  charge  as  follows:  "Transferred 
&  Cr.  William  Crise,  ac.  to  bal.  $1,482.80."  Upon  the  account  kept  by  Mr. 
Arms  with  William  Crise,  of  date  April  1,  1875,  appeared  the  entry:  "By 
amt.  Ann  Hillman's  ac.,  set  apart  for  her  April  1,  '72,  $1,210,  and  the  int. 
on  same,  $1,482.30."  The  same  day  a  charge  appears  to  have  l)een  made  in 
the  same  account:  "To  amt.  lent  on  David  C.  Auble,  B.  &  M.  $2,357.U9." 
The  account  also  shows  that  the  interest  upon  this  mortgage  was  subsequently 
collected  by  £.  W.  Arms,  and  credited  to  William  Crise. 

It  is  shown  by  the  testimony  of  Mrs.  Mersereau  (formerly  Charlotte  J. 
Crise)  that  her  father,  William  Crise,  had  said  to  her  that  he  had  given  four 
of  his  children  (naming  them)  some  money,  and  that  he  was  going  to  place 
some  money  in\  Mr.  Arms'  bands  foV  Mrs.  Hillman,  to  be  paid  to  her  if  he 
(William  Crise)  saw  fit.  This  was  prior  to  April  1, 1872.  Afterwards  she 
beard  her  father  say  he  should  not  give  it  to  her.  On  or  about  April  1, 1872, 
William  Crise  gave  to  each  of  his  children,  except  Mrs.  Hillman,  an  addi- 
tional $1,000.  The  will  of  William  Crise  is  dated  October  19,  1872.  He 
died  on  tlie  19th  day  of  December,  1881.  The  Inventory  of  the  personal  prop- 
eity  was  filed  March  80,  1882.  A  codicil  to  the  will  was  made  and  published 
May  28,  1877,  appointing  D.  F.  Mersereau  (the  testator's  son-in-law)  an  ex- 
ecutor of  his  will,  in  place  of  E.  W.  Arms,  then  deceased. 

On  the  29th  day  of  May,  1884,  the  executors  appeared  in  this  court,  and 
fllbd  waivers  of  citation  to  the  judicial  settlement  of  their  accounts  from  all 
the  children  of  the  decedent,  including  Mrs.  Hillman,  and  also  waivers  of 
Eddie  G.  Hillman  and  Lillian  0.  Hillman.  Eddie  C.  Hillman  is  the  only  child 
now  living  of  the  said  Mary  Ann  Hillman,  and  one  of  the  petitioners  in  the 
present  proceeding.  An  account  was  filed  by  said  executors  the  same  day, 
and  a  decree  was  granted  settling  the  same.  Said  decree  was  not  entered  at 
the  time  of  the  filing  of  the  petition  in  this  proceeding,  but  it  has  since  been 
prepared,  and  entered  May  28,  1889,  as  of  the  29th  of  May,  1884.  The  exec- 
utors, upon  said  accounting,  were  charged  with  the  sum  of  $20,270.14,  being 
the  amount  of  the  personal  property  inventoried,  together  with  the  increase 
thereon.  They  were  credited  with  $1,113.04,  paid  for  debts  and  expenses  of 
administration,  and  with  the  sum  of  $16,134.25,  distributed  among  legatees; 
leaving  the  sum  of  $3,022.85  in  their  hands  as  trust^  for  Mary  Ann  Hill- 
man, under  the  provisions  of  the  will.  Upon  the  present  proceeding,  the  ex- 
ecutors have  filed  their  account,  (May  21, 1889,)  showing  the  receipt  by  them, 
since  the  former  accounting,  of  $3,263.70,  (made  up  principally  of  the  avails 
of  farm  produce,)  and  crediting  themselves  with  the  sum  of  ^,867.80,  paid 
out  for  expenses  of  administration,  and  distributed  as  income  to  the  parties 
entitled  under  the  will;  also  charging  themselves  with  farm  stock  and  prod- 
uce held  by  them  as  executors  jointly  with  one  William  J.  Ryan.  They  also 
report  that  from  the  trust  moneys  at>ove  mentioned  they  purchased  a  bouse 
and  lot  for  the  use  of  Mrs.  Hillman,  May  29,  1884,  the  fee  thereof  to  vest  in 
her  children,  for  which  they  paid  $2,200;  and  that  the  balance  of  said  trust 
moneys,  viz.,  the  sum  of  $822.85,  is  on  hand,  and  invested  for  the  use  of  the 
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eesittt  que  trust.  There  is  still  under  the  control  of  the  executors,  who  are 
given  the  power  of  sale  thereof,  a  farm  of  210  acres,  which  tbey  are  author- 
ized to  lease,  and  coUect  rents,  make  repairs,  pay  taxes  and  insurance,  and 
manage  generally  as  they  may  deem  best  for  the  Interest  of  the  estate.  A 
sale  is  authorized  at  such  time  and  upon  such  terms  as  the  executora  roar  deem 
best,  except  that  it  shall  not  be  sold  at  public  sale  without  the  consent  of  two- 
thirds  in  interest  of  the  persons  entitled  to  the  avuils.  The  avails  are  to  be 
paid  in  equal  portions  to  the  children  of  the  testator,  except  the  share  (one- 
slxtb)  of  Mrs.  Hillmsn  is  to  l>e  retained  and  invested  by  the  executors,  who 
are  to  pay  the  income  to  her  during  her  life,  and,  at  her  death,  to  pay  the  prin- 
cipal thereof  to  her  children,  etc. 

It  is  claimed  by  the  petitioners  that  William  Crise,  in  depositing  the  fund 
of  91,210  with  E.  W.  Arms,  on  the  1st  day  of  April,  1872,  transferred  the 
beneOcial  interest  therein  to  his  daughter  Mrs.  Hillman  and  her  children,  and 
that  the  paper  there  signed  by  Mr.  Arms,  and  subsequently  delivered  by  Mr. 
Crise  to  Mra.  Hillman,  is  evidence  of  a  declaration  of  trust  in  her  favor.  As- 
suming that  the  language  of  this  instrument  was  adopted  by  Mr.  Crise  as  ex- 
pressing his  intention,  it  must  he  construed  to  mean,  as  it  states,  that  the  in- 
terest of  the  fund  alone  was  to  be  paid  to  Mrs.  Hillman;  and  that,  only,  when 
the  donor  thought  she  needed  it.  No  direction  is  made  with  regard  to  the 
principal,  except  that  it  was  in  trnst  from  William  Crise.  It  was  to  be  in- 
vested for  the  benefit  of  his  daughter  as  specified,  i,  e.,  that  she  might  have 
the  interest  when  her  father  decided  she  needed  it.  I  fail  to  find  in  this  in- 
strument evidence  of  a  declaration  of  trust  suflBcient  to  pass  the  ownership 
of  the  principal  fund.  No  intention  is  expressed  to  have  the  principal  snm 
at  any  time  turned  over  to  Mrs.  Hillman  or  her  children.  The  donor  reserved 
the  right  to  dictate  as  to  the  interest,  and  his  subsequent  acts  showed  he  be- 
lieved he  had  the  right  to  receive  the  principaL  To  create  a  trust,  the  acts  or 
words  relied  upon  must  be  unequivocal;  and  while  a  different  interpretation 
may,  with  equal  plausibility,  be  placed  upon  the  transaction,  it  would  not  be 
proper  to  draw  the  inference  that  a  trust  was  intended  which  divested  the 
donor  of  ail  further  ownership  of  the  property.  Afartin  v.  Funk,  75  N.  Y. 
134:  Toung  v.  Toung,  80  N.  Y.  422;  Barry  v.  Lambert,  98  N.  Y.  806.  Tlio 
petitioners  further  say  that  the  fact  that  the  testator  had  given  $1,000  eawh 
to  his  other  children,  and  had  talked  of  giving  Mrs.  Hillman  the  same  sum  in 
1866  or  1867.  to  make  her  equal  with  his  other  children,  and  that,  subsequent 
to  the  deposit  with  Mr.  Arms,  the  testator  delivered  to  her  the  paper  signed 
"£.  W.  Asms,"  stating  that  it  would  some  time  make  her  equal  with  the 
other  children,  and  that  he  thereafter  took  a  receipt  from  Mrs.  Hillman  for 
the  amount  of  the  deposit,  which  recited  that  it  was  an  advance  of  $1,000,  and 
interest  on  same  from  April  1, 1869,  all  show  that  it  was  his  intention  to  create 
and  declare  a  trust  in  favor  of  Mrs.  Hillman  which  passed  the  equitable  title 
to  this  fnnd  to  her.  The  entries  in  Mr.  Arms'  book  of  accounts  are  also  re- 
ferred to  as  confirmatory  of  this  theory;  but  there  is  no  proof  to  indicate  that 
Mr.  Crise  either  dictated  these  entries,  or  that  he  knew  what  they  were.  Tlie 
objection  to  tlie  theory  of  the  petitioners  is  that  the  two  written  instruments 
bearing  date  of  April  1,  1872,  but  delivered  at  different  times,  indicate  quite 
different  purposes  on  the  part  of  William  Crise.  One  shows  an  intention  to 
invest  the  fund,  and  use  the  income  for  the  benefit  of  Mrs.  Hillman  as  tlie 
donor  might  direct.  The  otiier  relates  to  an  absolute  gift.  These  purposes 
do  not  appear  to  have  been  concurrent,  and  there  is  no  evidence  of  any  de- 
livery to  Mrs.  Hillman,  or  to  any  one  acting  for  her.  The  subsequent  sur- 
render of  the  paper  signed  by  Mr.  Arms,  the  return  by  her  father  of  the  re- 
ceipt signed  by  Mrs.  Hillman,  and  the  withdrawal  of  the  fnnd  from  Mr. 
Arms'  bands,  show  that  the  parties  then  understood  that  Mr.  Crise  continued 
to  have  control  over  the  property;  that  it  was  still,  in  fact,  in  his  possession. 
The  only  delivery  had  been  to  the  agent  of  Mr.  Crise,  who  continued  to  act 
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under  his  instractions.  Neither  the  principal  nor  the  interest  was  ever  atthe 
disposal  of  Mrs.  HillniHn.  The  evidence  all  leads  to  the  conclusion  that  the 
testator  intended  to  give  his  daughter  the  interest  when  he  was  satisBed  she 
needed  it  tor  her  support,  and  to  give  her  the  principal  at  some  future  time, 
but  that  he  failed  to  make  such  delivery  as  to  constitute  a  completed  gift. 
The  evidence  does  not  establish  such  a  declaration  of  trust  as  would  transfer 
the  title  to  the  property. 

I  also  thinli  the  petitioners  are  estopped  by  the  proceedings  upon  the  ac- 
counting had  May  29,  1884,  from  setting  up  the  claim  tliat  the  testator  held 
the  fund  in  question,  at  the  time  of  bis  death.  In  trust  for  them,  or  either  of 
them.  The  petitioners  were  both  parties  to  tliat  proceeding.  They  both  ex- 
ecuted waivers  of  citation  thereto,  in  which  the  proceeding  is  mentioned  as 
tite  final  judicial  settlement  of  the  accounts  of  Henry  G.  Crise  and  David  P. 
Mersereau,  executors,  etc..  of  William  Crise,  deceased.  The  account  then 
presented  purported  to  include  all  the  property  belonging  to  the  estate  of  the 
deceased  which  had  come  to  the  possession  of  the  executors,  or  been  received 
by  iiny  other  person  for  their  iise,  except  tlie  real  estate.  Tiie  latter  did  not 
in  any  manner  represent  the  fund  in  question.  The  rights  of  tlie  parties  then 
and  now  before  the  court,  as  to  the  property  in  dispute,  were  involved  in  the 
distribution  theretofore  made,  and  which  was  in  fact  adjudged  by  the  court 
to  have  been  properly  made.  That  the  petitioner  Mrs.  Mary  Ann  Hillman, 
who  now  claims  that  a  trust  had  been  declared  in  her  favor,  knew  at  the  time 
tliat  the  rights  of  the  parties  as  to  this  property  were  being  adjudicated,  is 
shown  bylhe  fact  that,  upon  the  Sd  day  of  April,  1882,  when  the  executors 
paid  the  other  children  theirdistributive  shares  of  the  personal  property,  three 
of  them  gave  Mrs.  Hillman  $833.88  each,  because  she  had  not  received  as 
much  as  the  others, — that  being  one-sixth  of  the  amount  considei'ed  necessary 
to  make  her  equal;  and.  had  the  other  two  children  given  the  same  amount 
each,  Mrs.  HiUman  would  have  been  made  equal  as  to  the  principal.  The  ac- 
count stated  the  amount  of  the  balance  at  98,022.85,  which  sum  was  held  by 
the  executors  In  trust  for  Mary  Ann  Hillman,  in  accordance  with  the  will  of 
said  deceased.  Ko  obJHCtions  were  made  to  the  account,  and  a  decree  was  di- 
rected to  be  entered  settling  the  same.  There  was  therefore  a  judgment  of  a 
c9urt,  having  jurisdiction  of  the  parties  and  subject-matter,  upon  an  issue  in- 
volved  in  the  proceeding,  and  the  same  was  conclusive,  and  must  be  so  held 
in  this  proceeding.  Davis  v.  Tallcot,  12  N.  T.  184;  lilair  v.  Bartlett,  75  N. 
Y.  150.  An  application  hns  been  made,  pending  this  proceeding,  to  open  the 
decree  settling  the  account  Bled  in  May,  1884,  but,  so  far  as  the  question  now 
under  consideration  is  involved,  I  understand  the  application  to  have  been 
abandoned;  the  attorneys  for  the  executors  consenting  that,  so  far  as  any  er- 
rors are  concerned  which  appear  upon  the  face  of  the  account,  such  as  mistakes 
in  figures,  they  may  be  corrected  upon  this  hearing.  However,  were  the  appli- 
cation for  opening  the  decree,  and  a  new  trial  of  the  question  relating  to  the 
ownership  of  the  alleged  trust  fund,  properly  before  the  court,  I  do  not  think 
the  facts  would  justify  the  court  in  opening  the  decree.  It  Is  further  sub- 
mitted by  the  petitioners  that  the  former  decree  did  not  adjudicate  upon  this 
trust,  for  the  reason  that  the  trust  fund  formed  no  part  of  the  estate  of  Will- 
iam Crise.  The  answer  to  this  proposition  is  that  the  fund  in  question  ap- 
pears to  have  been  mingled  with  the  assets  of  the  decedent,  and  by  his  death 
the  claimants  lost  any  vested  rights  they  might  have  had  as  owners  of  the 
property,  and  were  remitted  to  the  standing  of  mere  creditors  of  the  estate  of 
William  Crise.  In  re  O'Brien,  45  Hun,  2^.  Being  parties  totbe formerac- 
counting.  they  ought  to  have  asserted  their  claim  at  that  time.  The  account 
now  presented  will  be  settled,  with  such  corrections  as  may  be  agreed  upon, 
or  hereafter  directed. 


Digitized  by 


Google 


Sor.CtWestoh'r.]  im  bb  cdbtu'  estatb.  207 


In  re  Cuktib*  Estate. 
(Surrogate?g  Corwrt,  Westchester  County.    May,  1889.) 

ZdMAOT  Ta^ss — EzmpnoM — Cbarftabu  Institutions. 

A  hospital  "for  the  care  and  treatment  of  sick  and  disabled  Indicrent  patients  "  Is 
an  almshouse,  within  the  meaning  of  1  Rev.  Bt.  N.  Y.  888,  $  4,  subd.  4,  exempting 
from  taxation  the  real  and  personal  property  belonging  to  every  "  poor-house,  house 
of  industry,  almshouse, "  etc.,  so  as  to  exempt  a  legacy  to  It  from  the  legacy  taxes 
provided  for  in  lisws  Is.  T.  1887,  o.  718,  which  exempts  therefrom  "societies,  corpo- 
ratirau,  and  instttoUons  now  exempted  by  law  from  taxation. " 

The  wiJl  of  Abijah  Curtis,  deceased,  gave  a  legacy  of  81,000  to  St.  John's 
Riverside  Hospital  of  Tonkers.  Tlie  support  of  the  hospital  is  dependent 
wholly  upon  voluntary  contributions.  Frank  Curtis  and  Frederick  De  Biller, 
the  execntors  of  the  will,  Hre  prepared  to  pay  the  legacy,  less  the  tax  to  which 
they  claim  the  legacy  is  subject,  under  the  provisions  of  Laws  N.  Y.  18S7, 
«.  713.  This  act  provides  for  taxing  legacies,  and  exempts  "societies,  corpora- 
tions,  and  institutions,  now  exempted  by  law  from  taxation,"  from  the  taxes 
therein  provided  for.  The  legatee  claims  it  to  be  exempt  from  such  taxes. 
An  application  is  made  to  this  court  to  determine  the  question. 

Jacob  F.  Miller,  for  executors.    8,  H.  Thayer,  Jr.,  for  legatee. 

OoFTiH,  S.  The  "St.  John's  Riverside  Hospital"  is  a  benevolent  and  charita- 
ble institution,  situated  in  Yonkers,  duly  incorporated  under  chapter  319  of  the 
Laws  of  1848.  Its  object,  as  declared  in  its  certlflcate  of  incorporation,  is  "to 
maintain  and  support  a  hospital  for  the  care  and  treatment  of  sick  and  dis- 
abled indigent  patients."  By  the  sixth  section  of  the  chapter  referred  to  it 
was  made  capable  of  taking,  holding,  or  receiving  any  property,  real  or  per- 
sonal, by  virtue  of  any  devise  or  bequest  contained  in  any  last  will  or  testa- 
ment of  any  person  whatsoever,  the  clear  annual  income  of  which  devise  or 
bequest  shall  not  exceed  the  sum  of  $10,000.  By  section  4, 1  Rev.  St.  p.  388, 
it  is  declared  that  "the  following  property  shall  be  exempt  from  taxation:" 
First.  All  property,  real  or  personal,  exempted  from  taxation  by  the  constitu- 
tion of  the  state,  or  under  the  constitutiou  of  the  United  States.  Second.  All 
lands  belonging  to  this  state  or  the  United  States.  Third.  Every  building 
erected  for  the  use  of  a  college,  incorporated  academy,  or  other  seminary  of 
learning;  every  building  of  public  worship;  every  school-house,  court-house, 
and  jail;  and  the  several  lote  whereon  such  buildings  are  situated,  and  the 
furniture  belonging  to  each  of  them.  Fourth.  Every  poor-house,  bouse  of  in- 
dustry, almshouse,  and  every  house  belonging  to  a  company  incorporated  for 
the  reformation  of  offenders,  and  the  real  or  personal  property  belonging  to 
orconnected  with  the  same.  Fifth.  The  real  and  personal  property  of  every 
public  library.  Sixth.  All  stocks  owned  by  the  state,  or  by  literary  or  chari- 
table institutions.  Seventh.  The  personal  estate  of  every  incorporated  com- 
pany not  made  liable  to  taxation  on  its  capital  by  the  fourth  title  of  this  chap- 
ter. Now,  poor-houses,  almshouses,  houses  of  industry,  and  bouses  for  the 
reformation  of  offenders  are  all  charitable  institutions,  and  thus  embraced 
within  the  above  sixth  subdivision;  so  that,  had  the  testator  bequeathed  stocks 
instead  of  money,  the  bequest  would  surely  have  been  exempted  from  the  tax, 
as  stocks  are  undoubtedly  personal  property.  See  section  3,  Rev.  St.,  supra. 
It  would  seem  that  the  sutxlivisioii  is  superfluous,  except  for  the  fact  that 
stocks  belonging  to  the  state  and  to  literary  institutions  had  not  previously 
been  exempted;  but,  aside  from  the  consideration  of  subdivision  6,  it  seems 
to  have  been  held  in  Association  v.  Mayor,  etc.,  104  N.  Y.  581, 12  N.  £.  Rep. 
279,  that  an  institution  of  the  character  of  that  under  consideration  may  fairly 
be  considered  an  "almshouse,"  and  within  the  provision  of  subdivision  4, 
which,  as  amended  by  chapter  136  of  the  I>aws  of  1866,  exempts  from  taxa- 
tion "the  real  and  personal  property  used  for  such  purposes,  belonging  to  or 
-connected  with  the  same."     If,  therefore,  the  corporation  of  this  hospital 
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should  have  on  hand,  as  alms  contributed  for  the  object  of  Its  creation,  the 
stim  of  $1,000  at  the  time  the  annual  assessment  is  made  for  the  purpose  of 
taxation,  it  would  clearly  be  exempt. 

In  an  annual  report  of  the  trustees,  suppose  it  appear  that  the  amount  of 
contributions  be  stated  at  $3,500,  and  the  amount  of  expenditures  at  $2,0(X); 
balance  in  treasury,  $1,500.  This  balance  would  be  personal  property  belong- 
ing to  the  institution,  and  to  be  used  for  the  purposes  for  which  it  was  cre- 
ateid,  and  consequently  exempt  from  taxation.  All  of  its  real  and  personal 
property,  whether  such  personal  property  consist  of  money,  household  furni- 
ture, or  public  or  corporate  stocks,  nsed  for  the  purposes  for  which  it  was 
founded,  or  connected  with  such  use,  are  covered  by  the  statutory  exemption. 
It  is  only  where  it  ceases  to  be  nsed  in  such  connection  that  it  becomes  sub- 
ject to  taxation. 

The  scope  of  the  opinion  in  the  case  of  Catlin  v.  Church,  (recently  decided 
by  the  court  of  appeals,  and  reported  in  20  N.  E.  Bep.  864,)  appears  to  have 
been  in  some  measure  misconceived.  There  the  question  related  to  a  legacy 
given  to  a  church  in  this  state,  and  to  another  legacy  given  to  a  college  in  an- 
other state,  that  was  free  from  taxation  by  the  laws  of  that  state,  and  there- 
fore did  not,  strictly  speaicing,  involve  the  precise  one  here  presented;  but 
the  court  did  consider,  to  a  considerable  extent,  the  exemptions  provided  by 
the  above  section  4,  with  its  subdivisions,  more  especially  the  seventh,  which 
was  particularly  urged  upon  its  attention.  Among  other  things,  it  remarked 
that  "the  limited  exemptions  in  subdivisions  8  and  6,  and  the  complete  ex- 
emptions in  subdivisions  4  and  5,  of  the  personal  property  of  incorporated 
Institutions  mentioned,  was  a  work  of  supererogation,  it  the  legislature  in- 
tended, by  subdivision  7,  to  wholly  exempt  from  taxation  the  personal  prop- 
erty of  all  such  institutions."  Here  is  a  distinct  recognition  of  the  complete 
exemption  of  an  almshouse,  such  as  the  same  court,  in  104  N.  Y.  581,  12  N. 
E.  Hep.  279,  supra,  declared  one  similar  to  this  to  be;  citing  with  approba- 
tion tlie  case  of  Society  v.  Commissioners,  36  Hun,  311,  where  the  objects  of 
the  society  were  declared  to  be  solely  for  "the  purpose  of  affording  pecuniary 
and  other  relief  to  such  persons,  natives  of  Switzerland,  or  of  Swiss  origin,  as 
may  be  in  the  United  States  and  in  need  of  assistance."  See,  also.  Asylum  t. 
Bupervisors,  31  Hun,  116. 

It  is  difficult  to  discover  any  distinction,  in  principle,  between  Institutions 
supporting  by  alms  colored  or  white  orphans,  indigent  foreigners,  whether 
well  or  ill,  and  "sick  and  disabled  indigent  persons."  They  ail  equally  be- 
long to  the  almshouse  class.  Doubtless  there  are  charitable  corporations 
which  may  not  be  comprehended  within  the  deflnition  of  "almshouse."  The 
primary  meaning  of  the  word  "hospital,"  for  instance,  was  an  inn,  (and  from 
which  our  modern  word  "  hotel "  is  derived,)  where  guests  were  entertained  for 
compensation.  Kow  the  word  is  more  commonly  applied  to  a  building  founded 
through  charity,  where  the  sick  and  disabled  may  be  treated  solely  at  their 
own  expense,  or  at  the  sole  expense  of  the  corporation,  which  receives  only 
indigent  patients,  and  then  has  all  the  attributes  of  an  almshouse,  and  in 
either  case  it  becomes,  as  we  understand  the  term,  a  charitable  institution. 

The  court  of  appeals,  in  Catlin  v.  Church,  20  N  E.  Rep.  864,  could  have 
had  reference  only  to  the  former,  where  it  says  the  practical  construction  by 
the  legislature  is  in  accord  with  the  view  that  the  subdivision  (7)  "does  not 
apply  to  religious,  literary,  or  charitable  corporations,"  but  only  to  business 
corporations;  and  the  subsequent  remarks  should  be  regarded  as  having  the 
like  application.  It  is  not  intended  there  to  say  that  an  almshouse,  such  as 
the  same  court  has  virtually  pronounced  this  hospital  to  be,  can  only  be  ren- 
dered exempt  from  taxation  by  a  special  law,  when  it  is  already  exempt  un- 
der subdivision  4.  It  is,  as  was  well  said  by  tiie  court  in  104*N.  Y.  581,  12 
N.  E.  Rep.  279,  supra,  "performing  a  work  of  pure  cbiarity,  and  is  taking 
upon  its  own  shoulders  a  portion  of  the  burden  that  would  otherwise  fall  upon 
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the  public."  It  would  seem  a  strange  anomaly  In  legislative  justice  to  levy  a 
tax  upon  contributions  voluntarily  made,  which  shield  the  people  from  taxa- 
tion. If  these  indigent  patients  cared  for  in  this  hospital  by  a  few  generous 
and  humane  individuals  were  not  so  cared  for,  they  would  have  to  be  treated 
and  supported  at  the  expense  of  the  county,  by  the  usual  method  of  taxation. 
In  accordance  with  these  views,  it  is  determined  that  the  legacy  in  ques- 
tion is  not  subject  to  the  tax  provided  by  the  Laws  of  1887,  but  is  to  one  of 
tbe  "societies,  corporations,  and  institutions"  exempted  therefrom. 


Dbaeb  v.  Shiels  0t  dl. 
(SuprmiM  Court,  Special  Term,  ^010  York  Covmty.    July  16, 18SB.) 

BfJUiFio  PsKroBJUNCK — Sals  ot  IiBasb — TiTia  or  VsNnoit. 

A  contract  to  buy  a  lease  of  premises  known  as  "75  Foarth  Avenue"  cannot  be 
enforced  where  it  appears  that  one  wall  of  the  building  in  question  is  not  on  the 
demised  premises,  as  the  vendor's  title  is  to  that  extent  defective. 

Action  by  Hetty  B.  Drake  against  Thomas  Shiels  and  others  to  enforce  a 
contract  to  purchase  a  lease. 

T.  B.  Wakiman,  for  plaintiff.  Emil  S.  Arnold,  for  defendant  Shiels. 
Wakeman  di  Campbell,  for  defendant  Campbell.  Henry  MercKU,  for  defend- 
ant  Arnold. 

InaBAHAM,  J.  Under  the  stipulation  upon  which  this  case  was  submitted, 
the  rights  of  the  parties  are  to  be  determined  as  if  this  was  an  equitable  ac- 
tion brought  by  the  plaintiff  herein  against  the  defendant  Shiels,  to  compel 
him  to  specifically  perform  and  carry  out  the  agreement  of  purchase,  and,  in 
case  the  court  should  decide  that  Shiels  was  entitled  to  a  deduction  from  tbe 
purchase  price,  the  amount  should  be  determined  by  a  referee,  to  be  appointed 
by  the  court  before  final  judgment  The  question,  therefore,  to  be  determined 
is  wliether  or  not  the  court,  in  an  action  brought  by  plaintiff,  would  have  re- 
quired the  defendant  to  specifically  perform  the  contract.  By  the  contract  the 
defendant  agreed  to  purchase,  and  the  plaintiff  agreed  to  sell,  a  certain  In- 
denture of  lense  of  property  known  by  the  street  number  75  Fourth  avenue, 
and  75  East  Tenth  street,  in  the  city  of  New  York,  together  with  all  and 
singular  the  buildings  and  improvements  erected  upon  tbe  said  property,  to- 
gether with  all  the  rights  of  renewal,  and  payment  for  buildings,  as  may  be 
contained  in  said  lease. 

The  law  in  this  state  is  now  well  settled  that  in  all  contracts  of  sale,  includ- 
ing that  of  sale  of  real  estate,  or  of  a  leasehold  interest  in  real  estate,  the  ven- 
dor impliedly  warrants  that  he  is  the  owner  of  the  property,  and  has  the  right 
to  convey,  though  nothing  whatever  is  said  upon  the  subject;  and  it  has  been 
held  that  there  is  in  every  contract  for  the  sale  of  a  leaseliold  interest  an  im- 
plied undertaking  to  make  out  tlie  lessor's  title  to  demise,  as  well  as  that  of 
the  vendor  to  the  lease  itself,  which  implied  undertaking  is  available  in  law 
as  well  as  in  equity.  Souter  v.  Drake,  5  Barn  &  Adol.  992;  Bwwell  v.  Jack' 
ion,  9  N.  Y.  589.  In  this  case,  therefore,  there  was  an  implied  warranty  that 
the  plaintiff  had  n  good  title  to  ihe  lease  of  the  premises  known  by  the  street 
number  75  Fourth  avenue,  and  75  East  Tenth  street,  and  that  she  also  had  a 
good  title  to  all  and  singular  the  buildings  and  improvements  located  upon 
the  said  property.  It  is  admitted  by  the  statement  of  facts  that  the  east  wall 
of  the  building  known  as  "75  East  Tenth  Street"  is  not  erected  upon  the  lease- 
hold premises,  but  that  wall  is  entirely  upon  the  property  adjoining  the  lease- 
hold premises  on  the  east.  Plaintiff,  therefore,  had  no  title  to  the  portion  of 
that  building.  It  is  the  building  known  by  the  street  numbers  that  plaintiff 
agreed  to  sell,  and  that  building  had  four  walls;  and  while  the  defendant 
might  be  chargeable  with  knowledge  of  the  location  and  condition  of  the 
property,  and  of  the  fact  that  the  wall  between  the  buildings  sold  and  the 
v.7N.Y.s.no.7 — 14 
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buildings  adjoining  on  the  west  was  a  party-wall,  he  was  to  have  by  bis  con- 
tract at  least  a  half  of  that  party-wall.  An  agreement  to  sell  a  bnilding  is 
not  complied  with  by  selling  three  walls  thereof.  The  purchaser  is  entitled 
to  the  four  walls. 

I  think,  therefore,  that  in  an  action  bronght  by  the  plaintifF  the  court  would 
not  have  decreed  specific  performance  of  the  contract  against  thn  defendant 
Shiels;  and  Shiels  is  therefore  entitled  to  a  judgment,  under  the  stipulation, 
to  recover  the  difference  between  what  the  lease  would  have  been  worth  if 
the  building  stood  on  the  leased  premises  and  what  it  is  worth  in  its  actual 
condition.  There  are  no  focts  before  the  court  upon  which  I  can  ascertain 
whether,  under  all  the  circumstances,  the  lease  would  have  been  worth  more  to 
Shiels  if  the  building  had  been  wholly  situated  upon  the  leasehold  property; 
and,  under  the  agreement  between  the  parties,  there  should  be  an  interlocu- 
tory judgment  appointing  a  referee  to  ascertain  what,  if  anything,  Shiels  is 
entitled  to  recover.    Judgment  to  be  settled  on  notice. 


BoswoRTH  o.  Hioanm. 
{Swpreme  Court,  Oeneral  Term,  Fifth  Depairtment.    October  U,  1889.) 

1.  Contract— Action  on— Plbadino. 

A  complaint  alleged  that  defendant  traadulently  represented  a  horse  to  be 
BOUDd;  that  plalntln,  relying  on  said  warranty  and  representations,  purchased  said 
horse,  paying  defendant  therefor;  that  at  the  time  of  said  warranty  and  sale  said 
horse  was  unsonnd,  and  was  worth  $350  less  than  defendant  represented  and  war- 
ranted, and  was  known  by  defendant  so  to  be.  Defendant  moved  for  nonsuit  for 
that  plaintiff  had  failed  to  prove  a  warranty.  Held,  that  the  word  "  fraudulently, " 
as  used  in  the  complaint,  did  not  change  the  gravamen  of  the  action,  which  was 
one  for  breach  of  contract,  and  not  for  tort. 

S.  Plbadino — Amendment. 

After  the  evidence  was  in  there  was  no  error  In  allowing  the  complaint  to  be 
amended  by  striking  out  the  word  "fraudulently,  "as  the  rights  of  parties  were  not 
prejudiced  thereby. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Edward  J.  Bosworth  against  Edward  P.  Higgins,  for  breach  of 
rontract  on  sale  of  a  horse.  The  action  was  begun  in  the  municipal  court  of 
Koctiester,  where  judgment  was  entered  against  defendant.  On  appeal  to 
the  county  court  of  Monroe  county  the  case  was  referred  by  consent,  and  on 
the  report  of  the  referee,  judgment  being  again  entered  against  defendant,  he 
appeals. 

Argued  before  Barker,  P.  J.,  and  Dwight  and  Macohbkr,  JJ. 

McNaughton  &  Taylor,  for  appellant.     W.  H.  Whiting,  for  respondent. 

Macxjmbkr,  J.  This  action  was  originally  begun  in  the  municipal  court 
of  the  city  of  Rochester.  The  complaint  was  filed  for  the  recovery  of  «lam- 
ages  in  the  exchange  of  horses  between  the  parties.  The  answer  which  was 
interposed  set  up  a  general  denial,  and  also  a  counter-claim  for  damages  for 
breach  of  warranty  of  a  gray  horse  which  was  turned  out  by  the  plaintiff  to 
the  defendant  in  the  trade.  At  the  trial  in  that  court  the  defendant  did  not 
appear,  and  judgment  was  taken  against  him.  His  appeal  to  the  county 
court  from  the  judgment  entered  in  the  municipal  court  was  for  the  purpose 
of  obtaining  a  new  trial.  The  case  was  referred  by  consent,  and  such  refer- 
ence resulted  substantially  in  the  same  judgment  which  was  pronounced  by 
the  municipal  court.  Yaiious  exceptions  have  been  presented  for  our  con- 
sideration touching  the  reception  and  rejection  of  evidence,  but  in  none  of 
them  do  we  find  any  error  committed  which  in  any  manner  prejudiced  the 
defendant's  rights. 

The  principal  matter  urged  upon  our  attention  is  the  proposition  that  the 
action  was  not  after  all  for  a  breach  of  warranty  of  the  horse,  but  rather  for 
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damages  resulting  from  false  and  fraudulent  representations,  and  that  con- 
sequently  the  plaintiff  could  not  recover  upon  a  contract  The  case  mainly 
relied  upon  by  the  counsel  for  the  appellant  is  tha*t  of  Hoas  v.  Mather,  51  N. 
Y.  108,  where  the  commission  of  appeals  holds  substantially  that  if  the  com- 
plaint contains  suitable  allegations  for  a  recovery  for  fraud  and  deceit,  and 
also  for  a  breach  of  warranty,  a  recovery  cannot  be  had  upon  the  breach  of 
warranty.  This  case,  however,  is  opposed  in  principle  to  the  decision  of  the 
court  of  appeals  in  Conaughty  v.  Nichola,  42  N.  Y.  83,  as  well  as  to  cases  sub- 
sequently decided  by  the  court  of  appeals,  to  which  reference  will  shortly  be 
made.  In  the  case  of  Ross  v.  Mather,  supra,  the  complaint  was  clearly  and 
undoubtedly  designed  to  charge  the  defendant  in  damages  for  false  and  fraud- 
ulent representations.  It  contained  every  element  necessary  to  a  recovery 
in  such  an  action.  The  elements  entering  into  a  case  for  recovery  upon  that 
ground  are,  as  stated  in  Arthur  v.  Grisumld,  55  N.  Y.  400,  representations, 
falsity,  scienter,  deception,  and  injury.  In  the  case  before  us,  however,  it  is 
plain  that  the  pleader  intended  to  charge  the  defendant  only  in  an  action  on 
contract  for  the  recovery  of  damages  for  a  breach  of  warranty.  The  lan- 
guage of  the  complaint  is  "that,  on  the  18th  day  of  May,  1888,  the  defendant 
offered  to  sell  to  the  plaintiff  a  certain  horse,  and  warranted  and  fraudulently 
represented  said  horse  to  be  in  all  respects  perfectly  sound;  that  the  plaintiff, 
relying  upon  said  warranty  and  representations,  then  and  there 'pnrclmsed 
said  horse  and  paid  to  the  defendant  therefor  another  liorse,  of  the  value  of 
$125,  and  $90  in  money;  that  at  the  time  of  said  warranty  and  sale  the  said 
horse  was  unsound,  had  a  spavin  on  one  hind  leg,  and  another  spavin  com- 
ing on  the  other  hind  leg,  and  was  worth  S250  less  than  the  defendant  rep- 
resented and  warranted,  and  was  known  by  the  defendant  so  to  be;  and  that 
said  horse  still  so  remains."  Leaving  out  the  word  "fraudulently"  in  the 
first  sentence  quoted  from  tlie  complaint,  there  would  be  no  room  for  discus- 
sion of  this  question;  for  then  the  case  would  stand  precisely  as  a  simple  one 
for  recovery  upon  a  contract.  In  our  judgment,  the  use  of  that  word  in  tliat 
connection,  followed  as  it  is  by  other  allegations  which  look  solely  to  a  com- 
plaint for  breach  of  warranty,  does  not  turn  the  complaint  into  one  for  fraud. 
The  gravamen  of  the  action  was  breach  of  contract,  and.  In  such  a  case,  the 
alleKation  of  fraud  in  the  complaint,  inducing  the  entering  into  of  the  contract 
on  the  part  of  the  plaintiff,  does  not  affect  the  nature  of  the  action,  or  the 
remedy  therein.  The  word  "fraudulently"  in  this  instance  was  wliolly  irrel- 
evant, and  the  allegation  of  fraud  was  not  an  issuable  one,  and  could  not 
have  been  tried,  if  the  plaintiff  had  desired  it  to  be,  under  these  allegations. 
eraves  v.  WaiU,  59  N.  Y.  156;  Tuers  v.  Tuers.  100  N.  Y.  196,  2  N.  E.  liep. 
922;  Braokett  v.  Qriswold,  112  N.  Y  454,  20  N.  E.  Rep.  376. 

Morever,  the  defendant,  at  the  trial  before  the  referee,  proceeded  upon  the 
same  assumption  that  ttie  plaintiff  did, — ttiat  the  action  was  for  a  breach  of 
warranty  only;  for  at  the  close  of  the  plaintiff's  case  a  motion  was  made  for 
a  nonsuit  upon  the  grounds — First,  that  the  plaintiff  bad  failed  to  prove  a 
warranty  of  this  horse.  There  was  no  suggestion  that  the  action  was  not 
upon  and  brought  to  recover  for  a  breach  of  warranty;  nor  was  it  claimed 
that  the  correct  reading  of  tlie  complaint  showed  it  to  be  for  a  tort.  The 
question  was  not  raised  until  after  the  close  of  the  evidence  on  both  sides, 
when,  for  the  first  time,  the  point  was  made.  Thereupon  the  referee,  to 
make  the  case  entirely  clear,  permitted,  properly  enough,  although  quite  un- 
necessarily, an  amendment,  by  which,  if  we  understand  it,  the  word  "fraud- 
ulently" was  eliminated  from  the  complaint.  No  one  was  prejudiced  by  this 
amendment.  It  did  not  bring  into  the  case  a  new  cause  of  action.  It  did 
not  strike  out  of  it  any  cause  of  action  which  counsel,  until  the  last  moment, 
had  supposed  existed.  Price  v.  Brown,  98  N.  Y.  S93.  The  j  udgment  should 
be  affirmed. 
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BooD  et  aJ.  o.  Watson  et  al. 
(Supreme  Court,  (General  Term,  FtfOi  Deportment.    October  19, 1889.) 

CossTRUCTiox  OF  Will — ^Natubb  op  Estjitb. 

Testator  bequeathed  all  bis  estBte  to  his  wife  for  life,  with  the  "right  to  nae  as 
she  may  choose,  except  that  I  give  and  bequeath  to  our  adopted  daughter,  J.,  the 
sum  of  $1,600,  for  her  to  hare  and  to  use  her  natural  life,  the  same  to  pass  to  her 
children  af tor  her  decease,  provided  they  live  to  the  age  of  twenty-one  years;  if 
they  should  die  before  that  age,  then,  at  the  death  of  said  J.,  this  legacyshall  re- 
vert fo  the  estate. "  Testator's  next  of  kin  were  nieces  and  nephews.  Held,  that 
the  widow  toolc  the  property  with  power  to  dispose  of  it,  except  the  legacy  to  the 
adopted  daughter. 

Appeal  from  special  term,  Yates  county. 

Action  by  Henry  S.  Bood  and  another  against  James  C.  Watson  and  others 
to  determine  the  construction  of  tlie  will  of  Foster  S.  Watson,  deceased.  On 
a  decision  declaring  Jane  A.  Watson,  the  widow  of  testator,  entitled  to  ail 
the  property  except  a  legacy  of  61.600,  a  judgment  was  entered,  from  which 
plaintifls  appeal. 

Argued  before  Barker,  P.  J.,  and  Dwight  and  Macomber,  JJ. 

John  T.  Knox,  for  appellants.    Edioin  Hicks,  for  respondents. 

Macokbeb.  J.  Ko  question  arises  on  this  appeal  except  upon  the  second 
item  of  the  will,  which  is  as  follows:  "(2)  I  hereby  give  and  bequeath  to  my 
wife,  Jane  A.  Watson,  all  my  estate,  real  and  personal,  to  have  and  to  hold 
in  her  natural  life,  right  to  liave  and  to  use  as  she  may  choose,  except  that  I 
give  and  bequeath  to  our  adopted  daughter,  Julia  S.  Marble,  of  the  town  of 
East  Bloomlield,  Ontiirio  county,  and  state  of  New  York,  the  sum  of  $1,600, 
fur  her  to  have  and  to  use  her  natural  life,  the  same  to'  pass  to  her  children 
after  her  decease,  provided  they  live  to  the  age  of  twenty-one  years;  if  they 
should  die  before  that  age,  then,  at  the  death  of  said  Julia,  this  legacy  shall 
revert  to  the  estate."  This  will  was  drawn  by  an  unskilled  hand.  The  tes- 
tator left  about  $10,000,  besides  real  estate  of  the  value  of  one  or  two  thou- 
sand dollars.  There  survived  him  no  children  or  other  descendants.  The 
next  of  kin  were  collateral  relations,  being  sons  and  daughters  of  his  deceased 
brothers  and  sisters.  There  is  nothing  in  the  attending  circumstances  to 
show  that  the  testator  had  any  other  objects  of  bounty  save  his  widow  and  his 
adopted  daughter,  to  whom  all  of  his  estate  was  given,  as  is  contained  in  the 
above  provision  of  his  will.  From  the  terms  of  the  will  themselves,  and  from 
these  attending  circumstances,  the  intention  of  the  testator  must  be  derived. 
It  will  be  noted  that  the  will  contains  no  bequest  or  devise  over  after  the 
death  of  the  wife,  nor  any  residuary  clause.  The  learned  justice  at  the  trial 
says  in  his  opinion:  "The  right  to  use  the  property  devised  as  she  chooses  is 
not  limited,  and  it  gives  to  Mrs.  Watson  the  power  of  disposition  to  any  ex- 
tent she  wishes.  Spencer  v.  Strait,  88  Hun,  228;  Campbell  v.  Beaumont, 
91  N.  Y.  464.  The  only  question  is  whether  the  words  '  in  her  natural  life ' 
limit  the  estate  which  accompanies  an  absolute  power  of  disposition.  A  de- 
vise or  bequest  of  property  indefinitely,  with  an  absolute  power  of  disposi- 
tion, usually  vests  in  the  legatee  the  full  estate  in  absolute  ownership  if  tlie 
property  is  personal  in  its  nature,  and  in  fee  if  it  is  real  estate.  Van  Home  v. 
Campbell,  100  X.  Y.  287-302,  3  N.  E.  Bep.  316,  771.  The  words  quoted 
above  do  not  literally  have  any  meaning  whatever,  whether  considered  in  a 
legal  sense  or  in  the  ordinary  every-day  meaning  of  them.  They  were  proba- 
bly intended  to  be  used  for  the  phrase 'for  her  natural  life.'  If  they  are 
taken  to  mean  the  same  thing  as  that  phrase,  the  property  is  given  to  Mrs. 
Watson  for  life,  with  the  power  of  disposition.  If  they  were  a  devise  over  of 
the  property,  or  what  was  left  of  it,  the  courts,  to  carry  into  effect  the  whole 
intention  of  the  testator,  would  probably  hold  that,  while  she  bad  the  abso- 
lute power  to  use  what  she  chose  of  the  estate,  the  limitation  over  would  be 
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good  as  to  what  remained.  But  all  the  cases  holding  in  that  way  do  so  to 
give  effectto  the  limitation  over,  becaase  the  intention  of  the  testator  requires 
it.  Id  this  case  there  is  no  limitation  over,  and  tlie  effect  to  be  given  to  the 
beqnest  to  Mrs.  Watson  is  not  controlled  by  the  necessity  of  carrying  such 
limitation  into  effect.  But  another  rule  presents  itself  here,  wliich  is  that 
the  testator  is  always  presumed  to  dispose  of  his  whole  estate  when  he  makes 
a  will,  and  not  to  intend  to  die  intestate  as  to  any  of  it.  Vernon  v.  Vernon, 
53  N.  T.  351;  Thomas  v.  Snyder,  48  Hun,  14, 15.  If  any  weight  is  given  to 
the  words  '  in  her  natural  life'  the  necessary  result  would  l)e  that  the  testa- 
tor dies  intestate  as  to  all  his  property,  except  tlie  legacy  to  his  adopted  dau<;h- 
ter,  after  the  death  of  his  wife.  He  had  no  children  dependent  upon  him  who 
might  have  a  right  to  his  bounty,  and  it  is  not  at  all  likely  tlial  he  intended  to 
leave  his  property  undisposed  of,  nor  does  the  law  so  presume.  The  words 
used  are  sufficient  to  give  Mrs.  Watson  the  complete  power  of  disposition, 
even  though  there  be  Attached  to  the  words  quoted  the  meaning  suggested; 
and,  with  such  complete  power  of  disposition,  the  absolute  ownersliip  goes. 
I  do  not  think  the  quoted  words  mean  the  same  thing  as  the  phrase  '  for  her 
natural  life.'  The  word  'in  '  is  not  synonymous  with  *  for,'  and  there  is  no 
reason  for  making  it  read  'for;'  it  might  as  well  be  changed  to  'after'  or 
•  beyond,'  or  any  other  word  which  would  make  It  consistent  with  the  power 
of  disposition.  I  do  not  think  the  court  is  called  upon  to  struggle  with  the 
meaning  of  these  words  for  the  purpose  of  attaching  an  unnecessary  limita- 
tion to  this  bequest. " 

We  only  add  to  the  foregoing  opinion,  which  to  this  extent  we  adopt,  by 
saying  that  in  the  absence  of  a  clearly-defined  limitation,  which  has  not  been 
made  to  appear  by  any  natural  construction  of  the  will,  the  legatee  and  dev- 
isee takes  the  entire  title  to  the  property,  with  power  to  dispose  of  the  same. 
The  judgment  appealed  from  should  be  afSrmed.    All  concur. 


Mathbb  «.  Union  Loan  &  Tsttst  Co.  et  at. 
(CVv  Court  of  New  Tork,  Spe4aal  Term.    September  21, 1889.) 

FLSASIKG — ^FbIVOLOUB  ANSWBR — IfOTION  FOB  JUVQHBNT. 

In  an  action  against  a  corporation  as  tlie  acceptor  of  a  draft  defendant  pleaded 
that  it  was  not  a  moneyed  corporation;  that  the  acceptance  was  not  made  in  tbe 
course  of  its  business,  or  at  Its  office,  and  was  not  sanctioned  or  authorized  by  its 
directors,  but  was  written  by  defendant's  vice-president,  at  his  private  office,  a 
place  having  no  connection  with  defendant  or  its  business,  solely  on  his  own  ao- 
connt,  as  an  accommodation  to  the  drawer.  Held  that,  as  tbe  answer  puts  in  is- 
sue the  question  whether  the  act  of  the  vice-president  was  a  corporate  act,  though  it 
also  admits  that  plaintiff  is  a  bona  fide  holoer  of  the  draft  for  value,  a  motion  for 
judgiDent  on  the  answer  as  frivolous wUl  be  denied,  as  such  motion  admits  the  aver> 
ment  of  the  answer. 

Action  by  Roderick  B.  Mather  against  tfaie  Union  Loan  &  Trust  Company, 
as  acceptor,  and  others  as  drawers  and  indorsers,  of  a  draft.  The  answer  al- 
leges that  the  defendant  is  not  a  moneyed  corporation ;  that  the  acceptance  was 
not  made  in  the  due  and  regular  course  of  its  business;  that  it  was  not  made 
at  the  company's  Otfice  or  place  of  business;  and  that  neither  its  directors  nor 
stockholders  ever  sanctioned  or  approved  of  the  same,  nor  did  they  in  any 
manner  authorize  it.  The  answer  further  alleges  that  tbe  acceptance  was 
written  by  the  vice-president,  A.  J.  Whittier,  at  his  then  private  office,  240 
Broadway,  in  the  city  of  New  York,  a  place  having  no  connection  whatever 
witit  tbe  corporation,  or  with  its  business;  that  the  acceptance  was  given  by 
Whittier  on  his  own  account,  and  as  an  accommodation  solely  to  the  drawer, 
and  without  any  consideration  whatever  to  the  corporation.  The  motion  is 
for  judgment  on  this  pleading  as  frivolous. 

James  A.  Patrick,  for  plaintiff.     Andrew  J.  Ensign,  for  defendants. 
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McAdah,  G.  J.  While  there  is  no  doubt  of  ttie  rule  that  a  corporation  has 
no  right  to  bind  itself  by  an  accommodation  indorsement  or  acceptance,  {Wah- 
lig  V.  Manvfacturing  Co.,  5  N.  Y.  Supp.420;  McCullough  v.  jdogs,  5  Denio, 
567;  Smead  v.  Railroad  Co.,  11  Ind.  104;  and  see  Bank  v.  Corset-Works,  36 
N.  W  Rep.  696;  MeLellan  v.  File-Works,  56  Mich.  682.  23  N.  W.  Rep.  321.) 
it  is  still  true  that  a  corporation  is  liable  to  a  bona  fide  holder  on  its  accommo- 
dation indorsement  or  acceptance,  {Asxoctation  v.  White-Lead  Co.,  35  N.  Y. 
505.)  although  made  for  a  purpose  or  at  a  place  not  autliorized  by  the  charter 
of  the  corporation,  {Bank  v.  Bank,  16  N.  Y.  125.)  As  the  form  of  the  an- 
swer admits  as  a  fact  that  the  plaintiff  is  a  bona  fide  holder  of  the  acceptance 
for  value,  (Code,  §  622.)  the  plaintiff's  rights  are  to  be  determined  by  the  prin- 
ciple last  stated  regarding  kwa^c/e  holders.  The  difficulty  with  the  plain- 
tiif'.i  present  position  is  that  by  his  motion  for  judgment  he  admits  the  alle- 
gations of  the  answer  that  the  draft  was  accepted  by  Whittier,  the  vice-presi- 
dent of  the  defendant,  on  his  individual  account,  and  at  his  private  oiBce,  for 
the  accommodation  of  the  drawer,  no  consideration  whatever  moving  to  the 
corporation,  and  without  any  authority  from  its  directors  or  stockholders. 
This  admission  deprives  the  acceptance  of  corporate  authority,  and  makes  the 
act  of  Whittier  an  individual  obligation  of  his  own.  McCtMough  v.  Moss, 
5  Denio,  567.  An  Inquiry  into  tlie  authority  of  an  agent  executing  a  nego- 
tiable instrument  or  other  contract  is  always  in  order,  and  in  case  of  an  agent 
of  a  corporation  this  involves  an  inquiry  wliether  the  agent  acted  for  a  cor- 
poration purpose  authori;:ed  by  the  company's  cliarter,  by-laws,  or  resolutions, 
or  in  violation  or  in  excess  of  them.  The  defendant  not  being  a  banking  cor- 
poration, the  acceptance  was  not  within  the  apparent  autliority  with  which 
the  agent  was  invested;  and  it  is  for  the  plaintiff  to  prove  that  it  was  author-' 
ized  by  the  charter,  by-laws,  or  some  resolutions  of  the  corporation,  or.  as  in 
Olcott  V.  Railroad  Co.,  27  N.  Y.  546,  by  its  recognition  of  similar  acts  of  ttie 
same  ofBcial,  or  by  proof  that  the  corporation  ratified  the  act  performed  by  ac- 
cepting some  benefit  by  its  performance.  The  substantial  difference  between 
the  acts  of  an  ofiicer  of  a  banking  and  business  corporation  In  regard  to  com- 
mercial paper  is  only  in  the  proof  of  authority  required.  The  acts  of  an  officer  ot 
a  bank,  in  respect  to  commercial  paper,  as  a  rule  carry  with  them  the  presump- 
tion of  authority  implied  from  the  very  nature  of  the  corporate  business,  and 
from  the  apparent  authority  with  which  the  officer  must  be  assumed  to  have 
been  clothed  with  respect  thereto  in  the  proper  carrying  on  of  that  business; 
but  when  it  comes  to  a  corporation  whose  business  dues  not  necessarily  require 
the  giving  or  Indorsement  of  notes,  or  the  acceptance  of  bills,  the  law  exacts 
proof  that  the  act  has  corporate  sanction  in  some  form.  Insurance  Co.  r. 
Insurance  Co.,  7  Wend.  31 ;  Dabney  v.  Stevens,  10  Abb.  Pr.  (N.  S.)  39;  Bank 
V.  Clements,  3  Bos  w.  600;  Jackson  v.  Campbell,  5  Wend.  572;  Bank  v.  Norton, 
1  Hill,  572;  Soper  v.  Railroad  Co.,  19  Barb.  310 :  AdHance  v.  Roome,  52  Barb. 
399;  Hoyl  v.  Thompson,  5  N.  T.  320.  It  must  be  borne  in  mind  that  the  of- 
ficer of  a  corporation  has  an  individual,  as  well  as  an  official,  capacity,  and 
that  he  acts  as  an  individual  except  in  cases  coming  within  the  scope  of  his 
official  authority,  in  which  his  doings  only  become  official  acts  that  bind  the 
corporation,  because  performed  to  carry  out  some  purposes  of  its  creation, 
with  its  sanction  either  expressly  or  impliedly  given.  Whbn  the  individual 
assumes  to  act  in  his  official  character  the  party  dealing  with  him  Is  apprised 
'  of  his  agency,  and  must  ascertain  its  scope  and  extent,  that  he  may  prove  the 
same  in  case  the  corporation  for  which  the  act  is  performed  disputes  the  au- 
thority assumed  to  be  exercised.  With  a  banking  corporation  the  proof  re- 
quired is  slight,  and  easily  procurable,  but  with  other  corporations  the  extent 
of  the  proof  must  depend  upon  the  peculiar  circumstances  of  each  case.  For 
the  reasons  stated  the  answer  puts  in  issue  the  material  question  whether  the 
act  of  Whittier  was  a  corporate  act  of  the  defendant,  performed  within  the 
scope  of  bis  aathoiity,  and  this  must  be  determined  at  the  trial.    It  be  had 
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power  to  accept  bills  in  Ibe  name  of  the  corporation,  the  question  whether  it 
was  an  accommodation  indorsement  or  not  may  become  immaterial,  in  view 
of  the  fact  that  the  plaintiff  is  a  bona  fide  holder  of  the  acceptance  for  valae;  but 
whether  he  possessed  any  power  whatever  to  accept  bills  must,  in  the  nature 
of  things,  depend  upon  matters  which  are  the  proper  subject  of  proof  at  the 
trial.  For  these  reasons  the  motion  for  judgment  on  the  answer  as  frivolous 
must  be  denied,  with  $10  costs  to  abide  the  event. 


Maniono  et  at.  v.  Beck  et  al. 

(Supreme  Court,  General  Term,  Fifth  Department.    October  19, 1889.) 

AssiONMENT  roB  Bbnbfit  of  Creditors— Fbefekbncks. 

An  insolvent  debtor  gave  a  bill  of  sale  of  hla  stock  of  goods,  worth  $11,000,  to  his 
son,  a  large  part  of  the  consideration  being  an  alleged  existing  Indebtedness.  The 
residue  of  the  debtor's  estate  was  inventoned  at  t8,000.  On  the  day  after  the  exe- 
cution of  the  bill  of  sale  the  debtor  executed  a  general  assignment  for  benefit  of 
creditors.  Held,  an  attempt  to  create  a  preference,  and  that  the  assignment  would 
be  set  aside  at  the  suit  of  a  creditor. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Greorge  G.  Manning  and  others  against  Lewis  P.  Becic  and  oth- 
era,  to  set  aside  an  assignment  as  in  fraud  of  creditors.  There  was  an  order 
granting  an  injunction,  and  continuing  the  stay  theretofore  previously  made 
in  an  order  to  show  cause  why  the  injunction  should  not  be  granted;  also  an 
order  for  the  appointment  of  a  receiver,  and  directing  defendants  to  turn  over 
certain  property  to  such  receiver,  and  to  account  to  him  therefor;  and  de- 
fendants appeal. 

Argued  before  Babeeb,  F.  J.,  and  Dwioht  and  Macohber,  JJ. 

H.  H.  Woodward,  for  appellants.    E.  F.  Wellington,  for  respondents. 

Macomber,  J.  The  object  of  this  action  is  to  set  aside  the  general  assign- 
ment for  the  benefit  of  creditors  made  by  the  defendant  Lewis  P.  Beck  to 
the  defendant  H.  Israel  Weinberg.  On  the  3d  day  of  January,  1889,  the  de- 
fendant Lewis  P.  Beck,  by  a  bill  of  sale,  transferred  all  of  the  stock  of  goods 
and  fixtures  in  his  store,  consisting  of  a  general  assortment  of  boots  and 
shoes,  to  the  defendant  William  H.  Beck,  who  is  his  son,  for  the  expressed 
consideration  of  911,977.82,  being  supposed  to  represent  90  per  cent,  of  the 
inventoried  value  of  the  stock,  and  70  per  cent,  of  the  cost  of  the  fixtures. 
Payment  was  made  as  follows:  $5,754.85  by  the  satisfaction  of  an  alleged 
indebtedness  owing  by  Lewis  P.  Beck  to  his  son,  William:  $748.63  by  Will- 
iam's assnming  the  back  rent  of  the  store,  which  was  owing  by  Lewis  P. 
Beck  to  the  defendant  Weinberg;  $855.10  by  William's  like  assumption  of 
three  outstanding  notes  made  by  his  father,  Lewis  P.  Beck,  and  indorsed  by 
himself;  $118.23  in  cash;  and  the  residue  of  such  purchase  price  was  rep- 
resented lay,  and  included  in,  12  promissory  notes  made  by  William,  vary- 
ing in  amounts,  and  differing  in  times  of  payment.  These  12  notes  corre- 
spond exactly  with  12  other  promissory  notes  then  outstanding,  owing  by 
Lewis  P.  Beck,  as  maker,  and  were  so  drawn,  with  one  or  two  exceptions, 
that  they  should  mature  at  the  same  time  that  the  note  for  which  it  was  given 
sliould  mature.  These  notes  were  severally  transferred  to  the  holders  of 
the  antecedent  notes.  One  day  thereafter,  namely,  on  the  4th  day  of  Janu- 
ary, 1889,  the  above  transaction  being  supposed  to  have  been  completed,  the 
defendant  Lewis  P.  Beck  executed  and  delivered  to  H.  Israel  Weinberg  the 
general  assignment  for  the  benefit  of  creditors  already  mentioned,  which  was 
recorded  on  the  following  day.  The  defendants,  and  each  of  tliem,  so  far  as 
disclosed  by  the  affidavits,  stand  upon  the  legality  of  the  original  sale  by  the 
father  to  the  son,  and  claim  that  there  still  remains  for  distribution  among 
the  creditors  no  more  than  was  actually  received  by  the  assignee,  which  is 
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an  amonnt  that  will  scarcelj  paj  the  expenses  of  adiulnistering;  upon  the  es- 
tate, though  the  same  is  stat^  in  the  inventory  to  be  of  the  value  of  abont 
«3,000. 

From  the  relations  existing  between  Lewis  P.  Beck  and  his  son,  William, 
it  is  quite  true  that  each  knew  substantially  the  financial  condition  of  the 
other.  On  the  Slst  of  October,  1888,  the  father  had  executed  to  his  son  a 
chattel  mortgage  to  secure  an  alleged  indebtedness  then  existing  in  the  form 
of  notes,  which  mortgage  contained  a  provision  that  the  mortgagor  might 
sell  for  cash,  as  agent  of  the  mortgngee,  and  pay  the  proceeds  to  tlie  latter, 
to  be  applied  upon  outstanding  notes.  A  subsequent  mortgage  was  given 
on  the  Bd  day  of  December,  1888.  Neither  of  these  cltattel  mortgages  was 
filed,  and  the  same,  so  far  as  the  aflSdavits  show,  remained  a  matter  of  per- 
sonal confidence  between  the  parties  thereto.  An  attempt  seems  to  have  been 
made  to  give  the  possession  of  ttds  property  into  the  hands  of  William  un- 
der these  mortgages,  but  the  same  was  ineffective,  because  tlie  mortgagor 
Btill  made  sales  of  the  stock  In  trade,  bought  new  stock,  and  handled  the 
same  substantially  as  he  had  theretofore  done;  though  in  form,  but  not  in 
Bubstanco,  the  proceeds  of  such  sales  were  turned  over  to  the  mortgagee, 
William,  and  the  same  were  ostensibly  reloxned  to  the  father  from  day  to  day 
to  enable  him  to  carry  on  the  business.  The  answer  of  the  defendant  Lewis 
P.  Beck  alleges  that  on  the  Slst  day  of  December,  1888,  William  surrendered 
to  him  the  store,  and  kept  no  further  account  of  sales  or  of  moneys  received 
there  on  any  account,  and  that  the  said  chattel  mortgages  were  canceled. 
During  the  time  that  William  was  nominally  in  possession  of  the  store  and 
property,  Lewis  F.Beck  purchased  on  credit  goods  to  the  amount  of  #2,931.84, 
of  wliich  $1,442  thereof  was  purchased  from  the  plaintiff,  the  sellers  having 
no  knowledge  of  the  existence  of  the  chattel  mortgages,  or  of  the  relation  of 
William  thereto.  Though  the  assignment  for  the  benefit  of  creditors  is  with- 
out preferences  In  name,  the  assignor  did,  by  the  above  transaction,  effect  a 
preference,  which  is  contrary  to  the  act  of  1887,  (chapter  503,  Laws  1887.) 
The  bill  of  sale  by  which  the  son,  William,  was  enabled  to  take  substantially 
all  of  the  property  of  the  debtor,  must  be  deemed  to  be  a  part  of  a  generiU 
scheme  of  the  assignor  to  give  an  unlawful  preference  to  his  son.  The  exe- 
cution of  this  bill  of  sale,  followed  so  closely  by  the  formal  act  of  executing 
an  assignment  for  the  benefit  of  creditors,  must  be  regarded  as  an  attempt 
on  the  part  of  the  debtor  so  to  place  his  property  that  none  of  the  creditoi-a 
other  than  the  favored  ones  should  share  in  the  same.  That  tliis  was  an  at- 
ti^nipted  mode  of  eluding  the  laws  is  corroborated  by  the  fact  that  the  as- 
signee himself  stands  in  the  relation  of  a  preferred  creditor,  inasmuch  as  he 
was  the  recipient  of  a  payment  of  the  indebtedness  due  him  for  rent  before 
the  execution  and  acceptance  by  him  of  the  assignment.  Under  these  cir- 
cumstances it  would  not  be  supposable  that  he  would  be  solicitous  to,  or  that 
he  would  in  fact  bring  an  action  to,  set  aside  any  of  these  acta  of  his  assignor 
upon  the  ground  that  they  were  a  fraud  upon  the  assignment. 

The  counsel  have  argued  that  there  is  no  fraud  in  the  assignment,  but  that 
whatever  acts  are  justly  complained  of  were  those  of  the  debtor  preceding 
the  assignment,  and  thHt  these  may  be  set  aside  and  declared  of  no  effect  by 
suitable  action  in  equity.  It  is  true  that  when  there  is  fraud  upon  an  honest 
assignment,  by  prior  fraudulent  transfers  of  property  by  the  assignor,  or  by 
a  subsequent  withholding  of  property  from  the  assignee,  a  remedy  is  given  to 
the  assignee  which  may  avoid  the  fraudulent  acts,  and  secure  all  the  prop- 
erty of  the  assignor  for  distribution  under  the  assignment.  Loot  v.  Wilkirf 
»on,  110  N.  Y.  210,  18  N.  E.  Uep.  99.  This  principle,  however,  does  not 
prevent  a  creditor  from  attacking  the  assignment  itself,  where  it  was  maJe 
by  the  assignor  with  a  fraudulent  intent,  whether  such  intent  be  disclosed 
by  the  contents  of  the  assignment  itself  or  by  contemporaneous  acts.  A  vol- 
untary surrender,  by  an  insolvent  debtor,  of  dominion  over  bis  entire  estate* 
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as  vas  Bubstantislly  done  in  this  instance,  and  the  transfer  of  the  whole,  or 
substantially  the  whole,  of  his  property  to  a  portion  only  of  his  creditors,  in 
order  to  give  them  a  preference  over  others,  wliether  made  by  one  instru- 
ment or  more,  whatever  form  the  same  may  take,  when  such  transfer  operates 
as  an  unlawful  preference  in  fact,  the  assignment  itself  may  be  assailed  by 
a  creditor,  and  the  same  set  aside  as  a  fraud  upon  the  act.  White  v.  Cotz- 
hausen,  129  U.  S.  829,  9  Sup.  Ct.  Bep.  309,  where  the  language  of  the  court 
by  Mr.  Justice  Harlan  (129  U.  8.  336,  9  Sup.  Ct.  Kep.  310)  is  peculiarly  ap- 
plicable to  the  facts  disclosed  in  this  case:  "After  he  had  executed  tlie  con- 
veyances, bill  of  sale,  warrant  of  attorney,  and  transfers,  to  which  reference 
has  been  made,  he  was  left  without  anything  that  could  be  reached.  •  *  « 
So  completely  was  he  stripped  by  this  transaction  of  all  property,  that  con- 
sequently, when  his  deposition  was  taken,  he  admitted  that  he  owned  noth- 
ing except  the  clothing  he  wore.  He  recognized  his  hopelessly  insolvent 
condition,  and  formed  the  purpose  of  yielding  to  creditors  the  dominion  of 
his  entire  estate;  and  it  is  too  plain  to  admit  of  dispute  that  in  executing  to 
bis  mother,  sisters,  and  brother  the  conveyances,  bill  of  sale,  warrant  of  at- 
torney, and  transfers  in  question,  his  intention  was  to  give  them,  and  their 
intention  was  to  obtain,  a  preference  over  all  other  creditors.  What  was 
done  was  in  execution  of  a  sclieme  for  the  appropriation  of  his  entire  estate 
by  his  family  to  the  exclusion  of  other  creditors." 

The  order  appealed  from  should  be  afllrmed,  with  (10  costs  and  disburse- 
ments.   AU  concur. 


fiEQUEHBOXTBQ  V.  BooESTATXB,  Mayor,  et  al. 
(Supreme  Court,  General  Term,  Fifth  Detparlment.    October  19, 1889.) 

Costs — Taxation — Sepasatb  AppBAKAycss. 

In  an  action  to  declare  unconstitutional  an  act  to  establish  an  electric  light  plant 
in  the  dty  of  Dunkirk,  the  city,  the  mayor,  the  oonncil,  and  the  board  of  water  com- 
missioners  were  defendants,  and  made  four  separate  appearsnoes.  There  was  noth- 
ing to  show  that  the  three  first-named  defendants  represented  any  other  interest 
than  that  of  the  city ;  but  it  was  shown  that  the  water  commissioners  were  accus- 
tomed to  be  represented  in  public  matters  by  fheir  own  attorney,  and  that  they 
sometimea  held  interests  antagonistic  to  the  city.  Keld,  that  an  order  taxing  four 
bills  of  oost«  against  plaintill,  as  a  condition  of  ms  disoontinTiing  the  action,  would 
be  modified  so  as  to  tax  only  two  bills  against  lilm. 

Appeal  from  special  term,  Erie  county. 

Action  by  Charles  £.  Hequembourg  against  William  Bookstaver,  mayor.of 
the  city  of  Dunkirk,  and  others.  Plaintiff  appeals  from  that  portion  only  of 
an  order  which  imposed  the  payment  of  four  bills  of  costs  upon  the  plaintift 
as  a  condition  of  his  discontinuing  this  action.  For  decision  on  appeal  from 
order  denying  motion  to  continue  injunction,  see  2  N.  Y.  Snpp.  447.  For  or- 
der on  discontinuance  of  appeal  in  court  of  appeals,  see  20  N*.  E.  Bep.  879, 
itttn. 

Argued  before  Dwight  and  Macombeb,  J.T. 

John  Q.  Milbum,  for  appellant.  Walter  D,  Holt,  for  the  city  of  Dunkirk. 
Walter  W.  Boll,  for  William  Bookstaver,  mayor.  Steams  &  Kingsley,  for 
Flabaven  and  others,  members  of  the  common  council.  Charles  D.  Murray, 
(or  Coleman  and  others,  water-works  commissioners. 

Macomber,  J.  If  there  was  proper  occasion  for  the  separate  appearances 
of  these  defendants  respectively,  the  allowance  to  each  of  them  of  the  costs  of 
the  action  must  be  upheld.  If,  on  the  contrary,  there  is  but  one  class  of  de- 
fendants representing  the  city  of  Dunkirk,  (all  the  defendants  are  engaged  in 
one  common  public  purpose,)  there  was  no  occasion  for  them  to  appear  sep- 
arately in  tlie  action,  and  consequently  there  was  no  warrant  of  authority  for 
an  allowance  to  them,  in  the  exercise  of  tlie  sound  discretion  of  the  court,  of  a 
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separate  bill  of  costs  upon  the  Toluntary  discontinuance  of  the  action  by  the 
plaintiff.  The  object  of  the  action,  as  disclosed  by  the  complaint,  was  to  pro- 
cure H  judgment  of  the  courts  that  chapter  29  of  the  Laws  of  1888,  not  hav- 
ing receiveid  the  governor's  signature  within  10  days  from  the  time  that  it 
was  received  by  him  from  the  legislature,  never  In  truth  and  in  fact  became  a 
law,  and  that  the  same  was  unconstitutional.  The  object  of  the  act  was  the 
construction  of  an  electric  light  plant  in  the  city  of  Dunkirk,  to  supply  pri- 
vate  consumers  as  well  as  tlie  streets  and  public  buildings.  By  its  terms  the 
operation  of  the  electric  light  plant  was  placed  upon  the  board  of  water  com- 
missioners, which  body,  the  complaint  alleges,  was  not  legally  organized,  and 
Wiis  incapable  of  receiving  from  the  legislature  such  a  public  duty.  Thedefend- 
ant  William  Bookstaver  is  the  mayor  of  the  city  of  Dunkirk;  Charles  J.  Fla- 
haven,  Cornelius  Stumm,  Byron  Rathbun,  S.  M.Smith,  Michael  J.O'Donnell, 
Thomas  C.  Jones,  Patrick  Higgins,  and  Harry  J.  Gibbs,  Jr.,  are  members  of 
tlie  common  council  of  such  city.  The  defendants  William  T.  Coleman,  John 
Maddigan,  George  Abel!,  Louis  Heyle.  M.  L.  Hinman,  John  8.  Beggs,  and 
Julian  T.  Williams  are  the  water-works  commissioners  of  said  city,  with  the 
mayor  as  an  ex  officio  member  of  such  board.  The  city,  by  name,  is  also  made 
a  party  defendant.  The  single  purpose  of  the  plaintiff,  as  disclosed  by  the 
complaint,  was  to  obtain  a  judgment  of  this  court  declaring  the  act  above 
mentioned  inoperative  and  unconstitutional.  It  affected  one  general  public 
interest,  and  that  was  the  interest  of  the  inhabitants  of  the  city  of  Dunkirk. 
The  city,  by  its  corporate  name,  was  a  proper  pirty.  It  appeared  by  its  oflS- 
cial  attorney.  It  was  well,  and  perhaps  prudent,  to  make  the  members  of  the 
common  council  of  that  city  parties,  also  individually,  as  it  was  also  the  mem- 
bers of  the  board  of  the  water  commissioners;  yet  no  relief  was  asked  against 
any  one  of  those  gentlemen.  The  sole  relief  was  directed  against  the  corpora- 
tion known  as  the  "City  of  Dunkirk,"  represented  by  these  several  public  offi- 
cei-s.  The  city  attorney  of  that  town  clearly  represented,  and  it  was  his  duty 
to  appear  for,  the  mayor  and  the  common  council,  as  well  as  for  the  corpora- 
tion itself.  He  had  no  right  to  delegate  his  powers  to  any  other  .person,  for 
there  was  no  clashing  of  interests  between  the  corporation,  the  common  coun- 
cil, and  the  mayor,  but  all  were  engaged  in  one  common  purpose, — to  estab- 
lish an  electric  light  plant  for  public  and  private  purposes  in  that  city.  All 
of  these  persons,  being  public  boilies,  sued  as  such,  and,  no  relief  beinj; 
sought  against  them  personally,  should  have  appeared  by  one  attorney;  and 
that,  too,  by  the  person  designated  by  law  to  act  for  the  general  interests  of 
the  municipality.  The  afiBdavit  of  Mr.  Murray,  however,  in  behalf  of  the  bill 
of  costs  Id  favor  of  the  water- works  com  missioners,  presents  a  slightly  different 
question.  It  is  there  conclusively  shown  by  him  that  this  corporation,  the 
names  of  whose  trustees  appear  as  defendants,  has,  by  the  course  and  prac- 
tice of  the  city  itself  from  its  incorporation,  been  represented  in  all  public 
matters  by  its  separate  attorney;  that  it  has  at  different  times  held  interests 
which  might  grow  into  matters  antagonistic  to  the  city  itself,  and  hence  the 
propriety  of  separate  representation  by  attorney.  It  is  not  clear,  therefore, 
that  the  city  attorney  in  this  instance  should  have  appeared  for  this  corpora- 
tion ;  nor  is  it  clear  that  he  had  the  right  so  to  appear.  It  is  seen,  therefore, 
that,  while  all  the  defendants  when  named  individually  are  joined  on  account 
of  their  public  relations  to  the  city,  there  was  a  propriety  in  the  separate  ap- 
pearance of  those  constituting  the  board  of  water  commissioners.  Undoubt- 
edly, as  the  case  has  turned  out,  it  would  have  been  equally  safe  for  these 
gentlemen  to  have  appeared  by  the  city  attorney;  yet  such  has  not  been  the 
custom  of  that  body,  and  we  are  not  prepared  to  say  that  it  was  incumbent 
upon  tliat  board  to  employ  the  city  attorney  in  this  Instance.  It  follows,  there- 
fore, that  the  allowance  for  a  separate  bill  of  costs  to  the  board  of  water  com- 
missioners was  not  improper.  The  allowance  to  the  other  defendants,  except 
one  general  bill  to  the  attorney  for  the  city  of  Dunkirk,  does  not  seem  to  us  to 
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bave  been  justified  bj  the  nature  of  the  action  and  the  relief  sought,  for  the 
reason  that  they  had  no  occasion  to  appear  by  attorney.  In  this  respect  we 
follow,  as  we  believe,  a  precedent  set  by  the  court  of  appeals  in  tliis  case,  by 
which  they  permitted  the  plaintiff  to  discontinue  his  appeal  in  that  court  upon 
the  {tayment  of  two  bills  of  costs.* 

From  these  considerations  it  follows  that  the  order  appealed  from  should  be 
modified  in  the  particulars  named  in  this  opinion,  and  in  all  other  respects  af- 
firmed. 


Feofle  v.  Hahuond  et  al. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    October  19, 1889.'> 

1.  BAII/— FoBFBirURE — ASTICE  OF  CoUXBEI. 

Where  it  appears  that  sccnsed  was  present  in  oonrt  at  the  time  he  had  given  ball 
for  his  appearance ;  that  In  response  to  the  incjuiry  of  counsel  the  district  attorney 
stated  that  he  would  not  move  the  indictment  a^inst  accused  at  that  term;  and  that 
thereupon  aooused,  on  the  advice  of  counsel,  induced  by  the  statement  of  the  dis- 
trict attorney,  left  the  court, — there  is  no  forfeiture  of  hail,  though  it  is  contended 
that  the  statement  did  not  necessarily  relate  to  the  indictment  in  question,  but  to 
another  then  pmding  against  accused. 
i.  Same — Ack;nowledgment — Release  ot  Sihibtt. 

Where  the  sureties  in  a  bail-bond,  in  which  accused  is  principal,  duly  acknowl- 
edge the  bond  and  justify  as  sureties,  failure  of  the  principal  to  adcnowledge  the 
bond  will  not  affect  the  sureties'  liability. 

Appeal  from  special  term,  Livingston  connty. 

Action  by  the  people  of  the  state  of  New  York  against  Amariah  Hammond 
and  others  to  enforce  an  alleged  forfeiture  of  bail.  The  complaint  was  dis- 
missed, and  an  appeal  was  taken  by  the  people. 

Argued  before  Barkkk,  P.  J.,  and  Dwioht  and  Macombeb.  JJ. 

George  W.  Daggett,  for  the  People.    F.  0.  Peck,  for  respondents. 

Macomber,  J.  One  of  the  original  defendants  to  this  action,  Amariah 
Bradner,  was  indicted  at  the  oyer  and  terminer  held  in  Livingston  county  in 
the  month  of  May,  1886,  for  the  crime  of  larceny  in  the  second  degree.  Upon 
the  presentment  of  the  indictment,  %hh  same  was  sent  to  the  court  of  sessions 
of  that  county  for  trial.  Subsequently  the  accused  as  principal,  and  this 
appellant,  Amariah  Hammond,  and  another,  as  sureties,  executed  an  under- 
taking in  the  sum  of  8^00  for  the  appearance  of  the  accused.  This  undertak- 
ing was  properly  acknowledged  by  the  sureties,  who  duly  justified  as  such, 
but  the  same  was  not  acknowledged  by  the  principal.  The  learned  judge 
before  whom  this  action  was  tried  has  dismissed  the  complaint  upon  the 
ground  that  the  failure  of  the  principal  to  acknowledge  the  undertaking  was 
fatal  to  any  claim  of  liability  against  the  sureties  thereto.  To  this  proposi- 
tion we  cannot  assent.  The  statute  permits  the  defendant,  whether  in  a  civil 
action  or  in  an  indictment,  to  execute  an  undertaking  with  or  without  sure- 
ties. Code  Crlm.  Proc.  §  581;  Code  Civil  Proc.  §§  810,  811.  Had  Bradner 
not  been  a  party  to  this  paper  in  name,  no  question  could  have  l>een  raised  in 
regard  to  the  liability  of  the  sureties  thereto  under  these  provisions  of  the 
several  Codes.  If  there  be  a  fallacy  in  the  reasoning  of  the  learned  judge,  it 
consists  in  the  proposition  that,  inasmuch  as  the  recognizance  is  required  to 
be  a  record,  that  it  therefore  must  be  acknowledged  by  all  of  the  parties  thereto 
whose  names  appear  thereon.  The  surety,  having  undertaken,  in  the  form 
stated,  for  the  faithful  appearance  of  the  accused  for  trial,  is  not  in  a  position 
to  avail  himself  of  any  mere  formal  defect  in  the  instrument  which  applies  to 
another  party  thereto,  and  not  to  himself. 

But  there  are  other  grounds  upon  which  this  judgment  may  be  maintained. 
It  is  found  as  a  fact  by  the  trial  court,  which  finding  is  abundantly  sustained 

>S0  IT.  E.  Rep.  879,  mem. 


Digitized  by 


Google 


220  NEW  YORK  80PPLEMENT,  VOl.  7.  [Sup.Ot. 

by  the  testimony  of  two  reputable  members  of  the  bar  of  long  standing,  tbat 
at  tbe  adjourned  term  of  the  court  of  sessions  held  in  the  latter  part  of  June 
the  defendant  Bradner  was  there  ready  to  appear  when  required,  and  bis 
counsel  was  at  the  court.  On  inquiry  by  the  counsel  for  the  accused  the  dis- 
trict attorney  stated,  and  this,  too,  at  a  time  before  any  forfeiture  of  bail  is 
claimed,  that  he  should  not  move  the  indictment  against  the  accused  at  that 
term.  Thereupon,  under  direction  or  advice  of  counsel,  Bradner  was  induced 
by  such  statement  of  the  district  attorney  to  leave  the  court  at  Geneseo,  and 
not  further  to  attend  upon  that  term,  and  he  did  so  in  perfect  good  faith, 
understanding  by  the  information  which  he  had  received  that  his  presence 
was  not  required  there  longer.  The  force  of  this  testimony  is  sought  to  be 
broken  in  part  by  the  argument  of  the  learned  district  attorney,  that  his  state- 
ment made  to  counsel,  and  so  communicated  to  the  accused,  did  not  neces- 
sarily relate  to  the  indictment  in  question,  but  to  others  of  a  series  of  indict- 
ments of  which  this  was  one.  But  no  such  limitation  can  be  made  upon  the 
force  and  effect  of  this  statement  as  disclosed  by  the  evidence.  It  Is  quite 
unreasonable  to  believe  that  these  gentlemen  of  large  experience  in  the  prac- 
tice of  the  courts  should  knowingly  have  conveyed  to  their  client  information 
inone  case  which  they  knew  had  been  derived  only  In  another.  The  subse- 
quent voluntary  appearance  of  the  defendant  in  the  Indictment  at  the  court  of 
oyer  and  terminer,  to  which  the  case  had  been  sent  back,  corroborates  the 
proposition  of  the  defendant's  counsel  that  the  accused  acted  upon  the  in- 
foirmation  given  to  his  counsel  by  the  district  attorney.  The  judgment  should 
be  affirmed.    All  concur. 


*  GiLBBBT  e.  Manhiko. 

(Supreme  Court,  General  Term,  JPifth  Department.    October  19, 1889.) 

Sali— AcTioK  FOR  Prick— Market  QnoTATioss. 

In  an  action  for  the  price  of  barley  sold  "at  market  price"  it  appeared  that  de- 
fendant told  plaintiff  that  bj  tbe  "market  price"  he  meant  "just  what  the  paper 
quotes, "  whereupon  plaintiff  bought  the  com  mercial  paper  of  the  day  before,  the  is- 
sue of  the  day  of  the  sale  not  containing  any  quotations  of  barley.  Held,  that  the 
paper  was  admlBsible  to  show  the  price  for  which  the  barley  was  sold. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Bobert  Gilbert  against  John  B.  Manning  tor  tbe  price  of  barley 
sold  and  delivered.  Defendant  appeals  from  a  judgment  entered  on  a  verdict 
for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial  on  the  min- 
utes. 

Argued  before  Babeeb,  F.  J.,  and  Dwioht  and  Macomber,  JJ. 

H.  C.  Dap,  for  appellant.     Giles  B,  SUlwell,  for  respondent. 

Macomber,  J.  A  recovery  was  had  by  the  plaintiff  upon  a  cause  of  action 
arising  upon  an  order  made  by  the  agent  or  foreman  of  the  defendant  for  the 
purchase  from  the  plaintiff  of  a  quantity  of  barley.  The  plaintiff  brought  a 
load  of  such  barley  to  the  defendant's  malt-house  on  the  12th  day  of  October, 
1878,  and  received  from  the  man  in  charge  the  following  memorandum:  "C. 
P.  M.  House,  October  12.  Bought  barley  of  R.  Gilbert  at  market  price.  90 
bushels,  33-49.  Ed.  Seitz."  Tbe  barley  represented  by  this  receipt  was 
actually  delivered  by  the  plaintiff  to  the  defendant  and  received  by  the  latter, 
and  retained  by  him  and  used  in  his  business.  Though  tlie  complaint  is 
framed  so  as  to  cover  another  quantity  of  barley  which  was  never  actually 
received  by  the  defendant,  yet  upon  the  trial  such  additional  cause  of  action 
seems  to  have  been  abandoned,  and  the  case  was,  apparently  by  the  consent 
of  tbe  plaintiff's  counsel,  submitted  to  the  jury  by  the  learned  court  solely 
upon  the  claim  for  this  90  and  33-49  bushels.  The  question  upon  this  appeal 
is  whether  or  not  there  was  sufficient  evidence  of  tbe  market  price  to  warrant 
tbe  rendition  of  the  judgment. 


Digitized  by 


Google 


Sup.Ct.]  KEHNEDT  V.  BOCHESTER  &  &   B.  R.  CO.  221 

The  only  point  urged  by  the  appellant's  connsel  which  merits  consideration 
relates  to  the  admission  of  the  market  quotation  of  barley  in  a  newspaper  pub- 
lished in  the  city  of  Buffalo.  The  quotation,  as  contained  in  the  Commercial 
Advertiser  of  October  11,  1878,  was  admitted  in  evidence,  as  follows:  ^'Bar- 
ley, state,  held  at  (1.10  and  $1.15."  This  was  objected  to  as  incompetent, 
and  also  upon  the  ground  that  the  statement  does  not  give  the  market  price, 
but  only  what  barley  is  held  for;  and  it  is  argued  that  such  evidence  does  not 
disclose  the  market  price.  After  the  reception  of  the  evidence  and  the  ruling 
of  the  court  the  learned  counsel  for  the  plaintiff  attempted  to  withdraw  the 
evidence,  but,  so  far  as  can  be  made  out  from  the  case,  such  attempt  was  not 
successful,  the  defendant's  counsel  not  consenting  to  the  same.  It  appears 
in  a  preceding  portion  of  the  case,  by  the  evidence  of  the  plaintiff,  that  not 
only  was  the  market  price  agreed  upon  by  him  and  the  defendant's  agent,  but 
that  the  means  of  ascertaining  such  price  were  also  determined.  This  wit- 
ness says,  "I  told  him  about  92  or  92  and  ^  bushels.  'Well,'  he  says,  '  we 
will  pay  you  the  market  price  for  that  barley.'  •  Well,'  I  says,  '  what  do  you 
mean  by  the  market  price?  '  He  says,  'Just  what  the  paper  quotes.'  Well, 
I  went  up.  I  left  him  then,  and  went  upon  the  street,  and  I  bought,  I  think, 
the  Commercial,  and  I  saw  the  quotations,  and  I  thought  that  was  as  good  as 
anybody  would  do. "  This  case,  therefore,  is  clearly  distinguishable  from  that 
of  Whelan  v.  Lynch,  60  N.  Y.  469,  where  the  particular  mode  of  determining 
the  market  price  had  not  been  agreed  upon.  Prom  the  evidence  the  jury  was 
justified  in  deciding  that  the  barley  was  of  the  quality  represented  by  the 
plaittiff  to  the  defendant's  agent.  The  circumstance  that  the  paper  in  ques- 
tion was  dated  the  11th  of  October  instead  of  the  12th  is  unimportant,  be- 
cause the  defendant  testified  that  on  the  12th  day  of  October  there  was  not 
any  quotation  of  barley  in  the  Buffalo  papers.  The  criterion,  therefore,  which 
the  parties  had  by  their  agreement  selected,  namely,  the  quotation  in  the 
market  column  of  the  Buffalo  papers,  was  satisfied  by  the  publication  nearest 
to  and  preceding  the  time  of  the  sale  and  delivery  of  the  barley  under  the 
agreement  already  mentioned.    The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Keshbdy  v.  Bochebteb  G.  Sd  B.  B.  Co. 

(Supreme  Court,  Oenentl  Term,  SHfth  Department.    October  19, 1889.) 

I.  BnoEMCB — Dbclasations — Expression  or  Pain, 

In  an  action  for  personal  injuries,  declaration's  by  plaintiff  made  within  an  hour 
after  the  accident,  that  her  head  and  side  pained  ber,  are  admissible  in  evidence 
when  accompanied  by  marked  signs  of  physical  suffering,  and  do  not  appear  to  have 
been  made  for  the  purpose  of  informing  those  about  her  that  she  was  suffering 
pain  in  those  parts. 

%  Sahaoes — ExcESsrvB. 

Where  the  evidence  tends  to  show  that  plaintiff  suffered  permanent  physical  and 
mental  injury  in  consequence  of  defendant's  negligence,  a  verdict  for  ^000  dam 
ages  will  not  be  set  aside  as  excessive. 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  Mary  J.  Kennedy  against  the  Rochester  City  &  Brighton  Bailroad 
Company,  for  personal  injuries.  Defendant  appeals  from  a  judgment  on  a 
Terdict  for  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Argued  biefore  Babkisk,  P.  J.,  and  Dwiqht  and  Macombeb.  JJ. 

Thomas  Raines,  for  appellant.    P.  Chamberlain,  Jr.,  for  respondent. 

Barkeb,  p.  J.  This  action  is  to  recover  damages  for  an  injury  received 
while  a  passenger  on  one  of  the  defendant's  cars,  alleged  to  have  been  caused 
by  the  negligent  conduct  of  the  person  in  charge  of  the  same.  The  plaintiff, 
in  company  with  her  sister,  hailed  the  car  as  it  was  passing,  and  the  driver 
recognized  the  call,  and  stopped  the  car  for  them  to  take  passage  therein.  The 
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plaintiff  testified,  and  her  statement  was  corroborated  by  her  sister,  that  when 
she  reached  the  rear  of  the  car  she  placed  one  hand  on  the  railing  attached  to 
the  body  of  the  car,  and  placed  one  foot  on  the  first  step  of  the  platform,  and 
was  in  the  act  of  raising  the  other  when  the  car  started  up  with  a  sudden 
jeric,  and  she  was  thrown  off  by  force  of  the  jar,  and  fell  on  the  stone  pave- 
ment, and  received  injuries  to  ber  bead  and  side.  The  defendant's  evidence 
tended  to  show  that  the  plaintiff  jumped  from  the  car  after  she  had  gained 
the  platform,  and  while  the  car  was  standing,  and  fell  on  the  pavement  with 
some  violence,  and  in  this  way  she  received  the  injuries  of  which  she  com- 
plains. The  plaintiff  was  unmarried,  a  seamstress  by  occupation,  and  28 
years  of  age.  The  evidence  tended  to  show  that  the  injuries,  which  she  re- 
ceived were  painful  and  permanent  in  their  character,  and  impairing  in  a 
degree  her  mental  faculties. 

The  conflict  in  the  evidence  on  the  question  of  the  defendant's  negligence 
made  a  clear  case  for  the  consideration  of  the  jury.  That  the  defendant  does 
not  dispute.  We  see  no  reason  for  interfering  with  the  verdict  on  tlie  ground 
that  it  is  against  the  weight  of  evidence.  The  learned  trial  judge  correctly 
stated  to  the  jury  what  would  constitute  negligence  on  the  part  of  the  defend- 
ant, and  also  the  state  of  facts,  if  they  existed,  which  would  exempt  it  from 
that  imputation,  and  to  this  part  of  the  charge  the  defendant  assented. 

Some  exceptions  were  taken  by  the  defendant  to  the  ruling  of  the  court  in 
receiving  items  of  evidence,  against  its  objections,  which  merit  examination. 
The  plaintiff's  home  was  some  ten  blocks  distant  from  the  place  where  she 
was  injured,  which  she  reached  in  about  one  hour  thereafter,  in  company  with 
her  sister,  they  walking  part  of  the  distance.  Her  sister  was  called  as  a  wit- 
ness, and  briefly  described  the  condition  and  appearance  of  the  plaintiff  after 
she  reached  her  home,  stating,  in  substance,  that  she  was  restless  all  night, 
and  did  not  get  any  sleep.  This  question  was  then  iisked  this  witness:  "State, 
when  she  came  home,  did  she  complain  at  all?"  Ansvaer.  "Yes."  Q.  "State 
what  she  complained  of."  This  question  was  objected  to  as  incompetent,  and 
overruled,  and  thedefendant  excepted,  and  the  witness  gave  the  answer:  "She 
complained  of  her  side  and  head;  pain  in  her  head  and  side;  and  shedidn'tget 
much  sleep  all  night."  It  is  contended  that  this  evidence  was  incompetent 
(or  the  reason  that  it  is  mere  hearsay,  and  nothing  more  than  a  simple  state- 
ment or  declaration  made  by  the  plaintiff,  after  she  was  injured,  that  she  was, 
at  the  time  of  making  it,  suffering  from  pain  in  her  bead  and  side.  In  sup- 
port of  the  exception  the  appellant  relies  upon  the  rule  of  evidence  as  modifled 
and  stated  in  Roc?ie  v.  Railroad  Co.,  106  N.  Y.  295, 11 N.  E.  Rep.  630.  In  tbaC 
case  it  was  held  that,  in  an  action  to  recover  damages  from  alleged  negligence 
causing  a  personal  injury,  declarations  of  the  party  injured,  made  some  time 
after  the  injury,  simply  to  the  effect  that  he  is  suffering  pain,  when  not  made 
to  a  physician  in  professional  attendance,  are  not  competent  as  evidence;  but 
that  screams,  groans,  and  involuntary  exclamations  made  by  the  injured  per- 
,  son,  indicative  of  physical  injury  or  distress  of  mind,  are  competent. 

Prior  to  the  adoption  of  the  provision  of  the  Code  allowing  parties  to  testify 
in  their  own  behalf,  the  rale  was  well  established  that,  whenever  the  bodily 
or  mental  feelings  of  an  individual  are  material  to  be  proved,  the  nsual  and 
natural  expressions  of  such  feelings,  made  at  the  time  in  question,  were  com- 
petent as  original  evidence  in  his  favor.  1  Greenl.  £v.  §  102;  Bacon  v.  Fn- 
hahitants  of  Charlton,  7  Cusli.  581;  Caldwell  v.  Mwphy,  11  N.  Y.  416; 
Werely  v.  Persons,  28  N.  Y.  344. 

This  rule  forms  an  exception  to  the  general  rule  of  evidence,  and  was  founded 
largely  upon  the  necessity  of  admitting  such  proof  to  establish  the  nature  and 
character  of  the  injuries  whicli  the  complaining  party  had  suffered  from  the 
negligence  of  another.  In  recent  decisions  made  by  the  court  of  appeals  this 
rule  has  been  limited  in  its  application,  and  the  question  is  whether  the  evi- 
dence admitted  was  competent  under  the  modified  rule.    I  think  it  was.    In 
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the  case  of  HagenlochM"  y.  Railroad  Co.,  99  N.  T.  186, 1  N.  E.  Rep.  536,  it 
was  held  that  it  was  competent  to  prove,  in  behalf  of  the  plaintiff,  in  an  ac- 
tion to  recover  damages  from  an  injury  caused  by  the  alleged  negligence  of 
the  defendant,  exclamations  made  by  the  injured  party  indicative  of  pain  at 
the  time  they  were  uttered.  In  that  case  the  evidence  received  and  held  to 
be  competent  was  to  the  effect  that  when  the  plaintiff's  injured  foot  was  lifted 
or  slightly  touched  with  a  blanket  she  groaned  or  8creanie<l  with  pain.  The 
court  in  its  opinion  remarked,  if  evidence  of  the  exclamations,  which  are  the 
natural  concomitants  and  signs  of  pain  and  suffering,  were  excluded,  in  many 
casps  a  party  testifying  as  a  witness  in  his  own  behalf  would  be  deprived  of 
that  corroboration  of  his  evidence  to  which  he  is  justly  entitled.  Evidence 
may  be  given  that  a  person  appeared  to  be  in  great  agony;  was  emaciated; 
looked  haggard  and  feeble;  and  why  not  that  she  screamed  from  pain?  The 
viore  recent  case  of  Roohey,  Railroad  Co.,  swpra,  is  the  authority  upon  which 
the  appellant  relies  in  support  of  this  exception.  In  that  case  the  action  was 
to  recover  for  personal  injuries  received  by  the  plaintiff  while  a  passenger  on 
the  defendant's  car,  alleged  to  have  been  caused  by  the  defendant's  negligence. 
The  evidence  received  and  held  to  be  incompetent  was  to  the  effect  that,  some 
days  after  the  happening  of  the  accident  whicli  caused  the  injury,  the  plain- 
tiff, in  the  presence  of  the  witness,  complained  that  she  was  suffering  pain  in 
her  injured  arm,  at  the  same  time  exhibiting  it,  and  it  appeared  to  be  in  an 
inflamed  condition.  In  stating  the  circumstances  under  which  the  statement 
was  made,  the  conrt,  in  its  opinion,  remarks:  "The  witness  did  not  testify 
that  on  these  occasions  the  plaintiff  screamed  or  groaned,  or  gave  other  man- 
ifestations of  a  seemingly  involuntary  nature,  and  indicative  of  bodily  suffer- 
ing, but  be  proved  simple  statements  or  declarations  made  by  plaintiff  that 
she  was,  at  the  time  of  making  them,  suffering  'pain  in  her  arm.'  "  The 
Ca»e  of  Hagenlocher,  supra,  was  referred  to  by  the  court  with  approval;  and 
with  this  comment:  that  that  case  decides  that,  even  since  the  Code,  evidence 
of  exclamations  indicative  of  pain,  made  by  a  party  injured,  is  admissible; 
and  that  the  rule  does  not  confine  the  proof  to  exclamations  made  at  the  lime 
of  the  injury.  The  case  seemed  to  modify  the  old  rule  so  as  to  exclude  a  sim- 
ple statement  or  declaration,  made  by  the  injured  party  some  days  after  the 
accident,  that  he  was  suffering  from  pain  in  the  part  of  the  body  claimed  to 
be  injured,  when  unaccompanied  by  any  other  manifestation  of  an  invol- 
untary nature,  indicative  of  suffering,  but  adhering  to  the  pre-existing  rule 
80  far  as  to  admit  evidence  of  exclamations  indicative  of  pain  made  by  the  in- 
jured party.  This  is  the  view  taken  of  that  case  by  this  court  in  Olp  v.  Gard- 
ner, 48  Hun,  169,  where  Haioht,  J.,  speaking  for  the  court,  said.  "The  rule, 
aa  we  understand  it,  now  is  that  while  evidence  of  declarations  which  are  of 
an  involuntary  nature,  indicating  pain  or  suffering,  such  as  sudden  or  invol- 
untary groans,  screams,  or  signs,  resulting  from  a  touch,  movement,  or  con- 
tact with  a  foreign  sifhstance,  are  competent;  but  the  evidence  of  statements 
made  long  after  the  injury,  as  to  the  effect  of  the  injury,  or  as  to  the  suffer- 
ing endured  therefrom,  is  not  competent."  In  the  case  at  bar  the  complaint 
made  by  the  plaintiff  was  uttered  within  an  hour  after  the  accident,  and  in 
the  presence  of  the  witness,  who  saw  the  plaintiff  when  she  fell;  and  at  the 
time  the  utterance  was  made  by  the  plaintiff  there  were  otiier  signs  of  an  in- 
Toluntary  nature  indicating  bodily  suffering,  sucti  as  restlessness  and  inabil- 
ity to  sleep  for  the  entire  night  following  the  accident.  Tlie  utterance  of  the 
plaintiff  that  her  head  and  side  pained  her  was  in  the  nature  and  to  the  same 
effect  as  a  groan  or  sigh  made  by  suffering  persons.  The  statement  does  not 
appear  to  have  been  made  for  the  purpose  of  informing  those  attending  the 
plaintiff  that  her  person  was  injured,  and  that  she  was  suffering  pain  in  those 
parts,  but  they  may  be  fairly  characterized  as  an  exclamation  made  by  a  suf- 
fering person  who  was  then  in  a  restless  condition,  and  unable  to  secure  sleep, 
without  any  design  or  purpose  on  her  part  of  communicating  to  those  sur- 
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ronnding  ber  the  fact  that  she  was  suffering  pain  in  her  head  and  side.  The 
coDiplaint  made  was  accompanied  by  other  marked  signs  of  suffering  from 
bodily  injuries  recently  received,  which,  in  my  opinion,  made  her  statements 
competent  evidence  within  the  limit  of  the  modified  rule.  In  Roche's  Case, 
supra,  it  would  seem  from  the  facts  of  the  case,  as  stated  in  the  opinion  of 
the  court,  that  the  statement,  which  it  was  lield  was  incompetent  for  the 
plaintiff  to  prove,  was  made  by  ber  for  the  simple  purpose  of  informing  the 
person  to  whom  ber  remarks  were  addressed  that  she  had  received  an  injury, 
and  was  suffering  pain  therefrom.  Tiie  case  at  bar  is  in  all  essential  partic- 
ulars like  the  case  of  Lewke  v.  Dry-Dock  Co.,  46  Hun,  283.  In  that  case  the 
witness  observed  the  accident,  which  occurred  in  a  public  street,  and  the  plai  n- 
tiff  was  taken  to  a  store  in  the  vicinity  kept  by  the  witness,  who  saw  the 
plaintiff's  injured  limb,  which  then  seemed  to  be  swelling.  The  witness  was 
allowed  to  testify  that  the  plaintiff  complained  at  that  time  of  pain  in  his  leg. 
It  was  held  that  the  evidence  was  competent;  that  the  complaints  uttered 
were  in  the  nature  of  an  exclamation  by  the  injured  party,  and  were  compe- 
tent, within  the  rule  as  stated  in  the  recent  cases;  citing  Roche  v.  Railroad 
Co.,  supra.  It  may  be  diffleult  in  many  cases  which  are  likely  to  arise  to  dis- 
tinguish l>etween  what  is  a  mere  statement  by  the  injured  party,  made  for 
the  purpose  of  conveying  to  another  the  fact  that  be  is  suffering  bodily  pains, 
and  the  involuntary  exclamation  of  such  a  person  indicutive  of  pain  arising 
from  an  injury.  Each  case  as  it  arises  must  be  determined  by  its  own  facts 
and  attending  circumstances. 

All  the  other  exceptions  referred  to  in  the  appellant's  brief  have  been  ex- 
amined, and  I  find  no  error  in  the  rulings  just  brought  to  oar  attention.  The 
plaintiff's  counsel  read  an  extract  from  a  medical  author  on  the  subject  of 
nervous  disorder  and  shocks,  in  which  he  expressed  the  opinion  that,  in  a 
certain  class  uf  cases,  the  patient  would  never  recover,  and  then  asked  one  of 
the  plaintiff's  medical  witnesses,  "Is  tl^at  good  doctrine?"  The  defendant's 
counsel  made  a  general  objection,  which  was  overruled,  and  an  exception  taken. 
The  witness  made  no  answer  to  this  question,  but  the  court  asked  the  witness 
the  following  question:  "Does  that  meet  your  judgment  as  a  medical  man?" 
and  the  witness  answered  the  question  in  the  atflrmative,  without  any  objec- 
tion by  the  defendant.  The  question  propounded  by  the  court  is  very  diti'er- 
ent  in  its  import  and  meaning  from  the  one  asked  by  the  plaintiff's  counsel, 
and,  as  the  answer  was  received  to  the  last  question  without  objection,  it 
may  be  assumed  that  the  defendant  consented  that  the  witness  might  answer 
the  same. 

The  appellant  also  claims  that  the  damages  as  fixed  by  the  verdict  of  the 
Jury  are  excessive.  In  actions  to  recover  damages  for  personal  injuries  caused 
by  the  negligence  of  another,  the  amount  whicli  should  be  awarded  is  neces- 
sarily a  matter  of  judgment,  and  the  verdict  of  a  jury  will  not  be  set  aside  as 
excessive  unless  it  manifestly  appears  to  be  the  resulP  of  passion,  partiality, 
prejudice,  or  corruption,  or  a  failure  on  the  part  of  the  jury  to  comprehend 
the  rule  of  damages  applicable  to  the  case  us  stated  to  them  by  the  court, 
their  guide,  although  the  court  would  have  been  better  satisBed  with  a  ver- 
dict for  a  less  sum.  In  this  case  the  evidence  tended  to  show  that  the  plain- 
tiff had  suffered  permanent  physical  injury,  and  also  a  degree  of  mental  im- 
pairment, in  consequence  of  the  defendant's  negligence,  and  w6  are  unable 
to  say  that  the  judgment  of  the  jury  is  not  fairly  supported  by  the  evidence 
and  circumstances  of  the  case.  We  cannot  disturb  the  verdict  on  that  ground. 
Judgment  and  order  affirmed.    All  concur. 
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O'CJONNOB  9.  MoMAHON. 
(Supreme  Court,  General  Term,  Fifth  Department    Ooto'ber  19, 1889.) 

1.  Partition — Jurisdiction — Validitt  of  Decree. 

PlaintiS  and  her  husband  separated  and  continued  to  live  apart,  he  leaving  her 
In  possession  of  certain  land  conveyed  to  them  jointly  before  separation.  Subse- 
quently he  conveyed  an  undivided  half  thereof  to  defendant,  but  without  plaintiffs 
joining  in  or  confirming  the  deed.  The  interest  of  plaintiff's  husband  was  after- 
frards  sold  uu^er  a  judgment  against  him.  The  purchaser  went  into  possession, 
and  sued  dofendant  for  a  partition  of  said  premises,  without  making  plaintiff  a 
party  to  such  action.  Plaintiff  was  served  with  notice  of  a  motion  to  put  defendant 
m  possession  in  pursuance  of  judgment,  which  motion  the  court  sustained  over 
plaintitTs  objections.  Held,  that  the  proceeding  of  the  court  in  putting  defendant 
m  possession  was  a  mere  nullity  for  want  of  jurisdiction. 

2.  HnSBAND  AND  WlVE — TeSASOT   BY  EKTIBETIES. 

The  conveyance  by  plaintiff's  husband  to  defendant,  in  which  plaintiff  did  not  join. 
Is  void,  as  such  land  was  held  by  them  as  tenants  by  the  entirety.    Following  Zor- 
utmn  V.  Brojn,  3  N.  E.  Rep.  a88. 
S.  Same — Separate  Estate  of  Wife. 

Under  L.aw8  N.  Y.  1860,  c.  90,  §  1,  providing  that  the  property  acquired  by  a  mar- 
ried woman  by  grant  and  the  issues  thereof  shall  remain  her  separate  property,  and 
that  it  shall  not  be  subject  to  the  control  or  liable  for  the  debts  of  her  busoand, 
plaintiff's  husband  cannot,  by  a  conveyance  of  the  land,  deprive  her  of  the  enjoy- 
ment of  the  land,  and  the  rents  and  profits  thereof. 

Motion  for  new  trial  on  exceptions. 

Trespass  by  Mary  O'Connor  against  Dennis  McMabon.  for  the  alleged  nn> 
lawful  taking  possession  of  certain  premises  and  removing  tlie  crop  thereon. 
The.  case  was  removed  to  this  court  from  a  court  of  a  j  ustice  of  the  peace,  and, 
on  a  verdict  for  nominal  damages,  defendant  moves  tor  a  new  trial. 

Argued  before  Bare£k,  P.  J.,  and  Dwight  and  Macombeb,  JJ. 

Hodden  A  MeNamara,  for  plaintiff.     George  T.  Spencer,  for  defendant. 

Macqhbeb,  J.  Certain  real  estate,  known  as  "Lot  1,  in  block  100,  in  the 
village  of  Corning,"  was  conveyed  to  the  plaintiff  and  lier  husband,  Dennis 
O'Connor,  on  the  13th  day  of  September,  1873.  In  a  year  or  two  thereafter 
Dennis  O'Connor  and  the  plaintiff  separated,  he  voluntarily  leaving  her  in  the 
possession  and  control  of  the  premises,  and  they  have  continued  to  live  sepa- 
rate and  apart  since  that  time.  On  the  Slst  day  of  October,  1876,  Dennis 
O'Connor  executed  a  deed  of  an  undivided  half  of  said  premises  to  thedefend> 
ant,  Dennis  McMahon.  The  plaintiff,  however,  did  not  join  in  this  convey- 
ance, nor  has  she  done  any  act  to  confirm  the  same  in  :iiiy  respect.  On  the 
11th  of  Kovember,  1876,  one  Catharine  M.  Hogan  recovered  a  judgment  against 
the  same  Dennis  O'Connor.  Subsequently  the  interest  of  said  Dennis  in  such 
lands  was  sold  by  tlie  sheriff  of  the  county  of  Steuben  to  Catharine-M.  Hogan, 
who  thereupon  took  possession  of  the  west  liatf  of  the  said  lot,  and  erected  a 
bouse  thereon,  assuming  that  she  was  a  tenant  in  common  with  this  plaintiff. 
Afterwards,  Catharine  M.  Hogan  brought  an  action  in  the  county  court  of 
Steuben  against  the  said  Dennis  McMahon  and  bis  wife  for  a  partition  of  the 
premises  in  question,  upon  the  ground  that  McMahon  and  his  wife  were  ten- 
ants  in  common  witli  her  of  said  premises.  The  plaintiff  in  this  action  was 
not  made  a  party  to  that  action,  but  on  the  5th  day  of  October,  1885,  after  a 
jadgment  had  been  entered  therein,  a  motion  was  made  in  the  Steuben  county 
court  by  Dennis  McMahon  for  an  order  putting  him  into  possession  of  the  east 
half  of  said  lot,  that  being  the  portion  of  the  land  awarded  to  him  in  and  by 
the  judgment  given  in  the  partition  suit.  Such  motion  papers  were  served 
upon  this  plaintiff.  She  appeared  in  pursuance  of  the  notice,  and  objected  to 
the  jurisdiction  and  power  of  the  court  thus  summarily  to  adjudge  upon  her 
rights,  which  objection  was  overruled,  and  the  court  proceeded  to  carry  into 
effect  the  judgment  already  pronounced.  During  all  of  this  time  the  plaintiff 
was  in  possession  of  all  of  the  lands,  and  bad  growing  upon  the  part  in  dis- 
v.7K.Y.8.no.7 — 16 
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pute  a  crop  of  oats.  Shortly  thereafter,  with  the  aid  of  the  sheriff,  McMahoa 
took  possession  of  the  east  half  of  the  lot,  removed  the  oats,  and  erected  a 
fence  between  the  two  parts  of  the  land,  against  the  will  and  objection  of  tiie 
plaintiff.  This  case  is  brought  in  trespass  to  recover  damages  fortlie  unlaw- 
ful taking  of  the  possession  of  the  premises,  and  going  upon  said  land  and 
removing  and  destroying  a  growing  crop  thereon. 

The  proceeding  in  the  county  court  of  Steuben  county,  whereby,  upon  a 
mere  motion  to  put  McMahon  in  possession  of  a  portion  of  the  premises,  the 
rights  of  this  plaintiff  were  attempted  to  be  adjudicated,  was  a  mere  nullity. 
Not  being  a  party  to  the  action,  she  could  not  be  removed  from  the  land,  or 
any  portion  of  it,  in  this  summary  manner.  Xor  was  it  necessary  for  her  to 
appeal  from  that  determination  of  the  county  court  in  this  respect,  for  on  the 
face  of  the  proceedings  the  county  court  acquired  no  jurisdiction.  She  objected 
timely  to  the  proposed  action  in  carrying  into  effect  the  judgment  in  partition, 
and  she  cannot  be  prejudiced  by  the  fact  that,  after  having  her  objection  over- 
ruled, she,  by  the  aid  of  counsel,  did  what  she  could  to  resist  the  unlawful 
proceedings  against  her  rights.  The  question,  therefore,  in  this  case  must 
be  determined  by  the  rule  governing  estates  in  entirety,  where  conveyances 
are  made  to  husband  and  wife.  Notwithstanding  the  doubts  previously  ex- 
pressed in  Ueeker  v.  Wright,  76  N.  Y.  262,  and  SchulU  v.  Schultz,  89  N.  Y. 
644,  the  case  of  Bertles  v.  Nunaii,  92  N.  Y.  152,  has  settled  the  law  in  this 
state  to  the  effect  that  under  a  conveyance  to  a  husband  and  wife  jointly  they 
take,  not  as  tenants  in  common  nor  aa  joint  tenants,  but  aa  tenants  by  the  en- 
tirety, and,  upon  the  death  of  eitlier,  the  survivor  takes  the  whole  estate.  The 
opinion  in  tliat  case,  which  contains  almost  a  complete  enumeration  o(the 
oases  theretofore  arising  in  this  state  upon  the  question  involved,  declares  that 
this  e3tate  by  the  entirety  still  exists,  notwithstanding  the  laws  of  1848, 1849. 
1860,  and  1862.  This  decision  was  reaffirmed  in  the  case  of  Zomtlein  v.  Bram, 
100  N.  T.  12,  2  X.  E.  Rep.  388.  which  also  decided  that  this  common-law  rule 
was  not  done  away  with  by  the  act  of  1880,  (chapter 472,  Laws  1880,) allowing 
the  husband  and  wife  tu  make  a  division  between  tliemselves  of  land  so  held 
by  them.  This  case  further  holds  that  neither  husband  nor  wife  can  separately 
convey  to  a  third  person  by  deed  any  portion  of  such  land  so  held  by  them. 
This  decision  would  seem  to  be  decisive  of  the  case  before  ^s. 

But  the  counsel  for  the  defendant  has  made  an  argument  to  the  effect  that 
inasmuch  as  under  the  common-law  rule  the  husband  as  such  was  entitled  to 
receive  the  proceeds  and  avails  of  the  land  during  the  jointli  ves  of  the  owners, 
he  could,  as  he  has  attempted  to  do  in  this  instance,  transfer  such  right  to  a 
third  person.  A  sutBcient  answer  to  this  proposition  is  that  in  the  answer  to 
the  complaint  the  defendant  has  put  his  right  wholly  upon  the  claim  of  title 
to  the  land  by  virtue  of  such  conveyance  by  the  husband,  and  in  the  proceed- 
ings for  the  partition  of  such  lands  above  mentioned.  Furthermore,  for  the 
purposes  of  this  hearing,  it  is  not  necessary  to  decide  whether  in  any  case  the 
husband  may,  by  the  hand  of  another,  by  virtue  of  his  common-law  marital 
rights,  incident  to  holding  the  estate  in  entirety  with  his  wife,  receive  and 
dispose  of  the  issues  and  profits  of  the  real  estate,  regardless  of  the  rights  of 
his  wife.  The  contention  for  such  proposition  would  be  vulnerable  in  one 
respect,  namely,  that  under  the  common-law  rule,  while  he  receives  with  one 
hand  the  rents  and  profits  of  the  real  estate  so  held,  he  is,  by  the  same  common- 
law  rule,  required  with  the  other  to  dispense  the  same,  or  so  much  as  is  nec- 
essary therefor,  to  the  support  and  maintenance  of  his  wife  and  family,  which 
was  not  done  in  this  instance. 

The  act  of  1860  (chapter  90,  §  1)  has  an  important  bearing  upon  the  ques- 
tions here  presented.  That  section  is  as  follows:  "The  property,  both  real 
and  personal,  which  any  married  woman  now  owns,  as  her  sole  and  separate 
property;  that  which  comes  to  her  by  descent,  devise,  bequbst,  gift,  or  grant: 
*    *    *    and  the  rents,  issues,  and  proceeds  of  all  such  property, — shall,  not- 
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withstanding  her  marriage,  be  and  remain  her  sole  and  separate  property,  and 
may  be  used,  collected,  and  invested  by  her  in  her  own  name,  and  shall  not 
be  subject  to  the  interference  or  control  of  her  husband,  or  liable  for  his  debts, 
except  such  debts  as  may  have  been  contracted  for  the  support  of  herself  or  her 
children  by  her  as  bis  agent. "  The  real  estate  in  question  was  conveyed  to 
the  plaintiff  and  her  -husband  subsequently  to  the  passnge  of  this  act.  The 
plaintiff's  rights,  therefore,  must  receive  the  protection  of  the  act.  Her  title 
is  by  grant.  We  are  of  the  opinion  that  the  husband  cannot  do  any  act  which 
will  deprive  the  wife  of  her  rights  under  this  statute  to  the  enjoyment  of  the 
land,  and  the  reasonable  support  which  the  same  may  bring  to  her.  The  hns- 
band,  by  virtue  of  his  marital  rights,  has  the  undoubted  power  to  receive  and 
dispense  the  avails  of  the  land  for  the  common  support  of  himself,  his  wife, 
and  their  children.  In  the  due  and  lawful  management  thereof  he  is  doubtless 
tree  from  the  interference  of  his  wife.  This  dominating  right  springs  from 
the  relation  that  he  bears  to  her  as  husband  under  the  common-law  rule. 
When,  however,  he  absents  himself  from  the  possession  and  control  of  the 
property,  and  leaves  his  wife  in  the  sole  possession  and  control,  as  was  done 
in  tliis  case,  be  can  do  no  act  which  will  deprive  her  of  the  enjoyment  which 
the  grant  was  intended  to  bring  to  her.  If  this  view  is  correct,  following,  as 
we  believe  we  do,  tlie  decision  of  Zomtlein  v.  Brum,  snpra,  the  act  of  the 
hnsba'nd  in  conveying  an  undivided  half  of  the  land  to  the  defendant  was  in- 
operative, and,  under  such  conveyance,  the  defendant  had  not  the  right  to  any 
of  the  crops,  or  to  the  use  and  possession  of  the  lands.  The  verdict  was  riglit, 
and  judgment  thereon  should  be  ordered  for  the  plaintiff,  with  costs.  All 
concur. 


Childs  et  al.  v.  Tuttle  et  al. 
{Supreme  Court,  Oeneral  Term,  Fourth  Department    September  19, 1889.) 
For  majority  opinion,  see  ante.  59. 

Chttbchill,  J.,  {dissenting.)  The  respondents  are  manufacturers  of 
•pring-tooth  harrows,  at  Utica,  N.  Y.  The  defendants  are  fifteen  in  num- 
ber: 'Willis  H.  Tuttle  and  five  others,  composing  the  firm  of  O.  B.  Olin  & 
Co.,  of  Canandaigua,  N.  T. ;  A.  W  Stevens  and  anotlier,  composing  the  firm 
of  A.  W.  Stevens  &  Son,  of  Auburn,  N.  Y.;  and  Dewitt  C.  Heed  and  two 
others,  composing  the  firm  of  D.  C.  &  H.  C.  Reed  &  Co.,  Nehemiah  Chase 
and  two  others,  composing  tlie  firm  of  Chase,  Taylor  &  Co.,  and  William  L. 
Lawrence,  all  of  Kalamazoo,  Mich.  These  defendants  are  all  engaged  at  their 
several  places  of  residence  in  the  manufacture  of  spring-tooth  harrows,  un- 
der the  patent  No.  201,946,  known  as  the  "Reed  Patent,"  which  patent  is 
owned  by  the  firm  of  6.  B.  Olin  ft  Co.,  for  the  New  England  states.  New 
York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  East  and  West  Vir- 
ginia, and  by  the  firm  of  D.  C.  &  H.  C.  Heed  &  Co.,  for  the  remainder  of  the 
territory  of  the  United  States. 

The  defendants  claim  that  the  harrow  manufactured  by  the  respondents  is 
an  infringement  of  this  patent.  This  claim  is  denied  by  the  respondents. 
In  February,  1887,  the  firm  of  G.  B.  Olin  &  Co.,  after  considerable  friction 
with  llie  respondents  upon  that  question,  commenced  an  action  in  the  cfrcuit 
eourt  of  tlie  United  States  for  the  northern  district  of  New  York,  based  upon 
this  claim  of  infringement.  Issue  was  properly  joined,  and  in  March,  1887, 
and  again  in  May,  1887,  the  plaintiffs  in  that  suit  moved  the  court  for  an  in- 
junction to  restrain  the  defendants  from  marketing  their  harrows.  These 
motions  were  heard  on  voluminous  papers  and  exhibits,  presenting  from  both 
sides  this  question  of  infringement,  and  were  denied.  Testimony  was  after- 
wards taken  on  both  sides  to  a  large  amount,  and  at  great  expense,  and  in 
June,  1888,  this  evidence  had  been  printed,  and  the  case  was  pressed  for  a 
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hearing  upon  the  merits  by  the  defendants  in  that  action,  but  postponement 
was  asked  for  by  the  plaintiffs.  The  hearing  was  postponed  to  September, 
and  again,  on  the  motion  of  the  plaintiffs,  and  against  the  opposition  of  the 
defendants,  to  October,  and  was  Anally  set  down  peremptorily  for  hearing 
November  20,  1888.  At  that  date  the  defendants  were  ready,  but  the  plain- 
tiffs asked  further  postponement,  which  was  refused  by  the  court,  and  the 
complaint  was  thereupon  dismissed  on  the  motion  of  the  solicitors  of  the  plain- 
tiffs in  that  action.  ^ 

The  respondents  in  the  present  action  allege  in  their  complaint  that  the  de> 
fendants  in  this  action,  soon  after  the  dismissal  of  the  complaint  in  the  action 
above  referred  to,  entered  into  a  combination  to  injure,  harass,  and  annoy 
the  respondents,  and  to  destroy  their  business  as  manufacturers  of  spring- 
tooth  harrows,  and  that  as  a  means  to  be  employed  for  tiiis  purpose  numerous 
suits  were  to  be  brought  in  the  circuit  courts  of  the  United  States  against  the 
purchasers  of  respondents'  harrows,  and  that  such  suits  were  to  be  brought, 
not  in  the  belief  that  the  harrows  manufactured  by  the  respondents  were  an 
infringement  upon  t^e  Reed  patent,  but  for  the  purpose  of  intimidating  re- 
spondents' customers,  and  thereby  injuring  and  destroying  their  business. 
The  complaint  in  this  action  asks  for  perpetual  and  preliminary  injunctions 
to  restrain  the  defendants  from  commencing  actions  for  the  purpose  above 
stated.  Upon  the  verified  complaint  and  accompanying  affidavits  a  prelimi- 
nary injunction  was  granted  by  a  justice  of  this  court.  The  special  term, 
upon  an  order  to  show  cause,  granted  upon  aflSdavits  presented  by  the  appeN 
lant,  and  upon  the  original  papers,  and  additional  affidavits  presented  by  the 
respondents,  refused  to  vacate  the  injunction.  From  the  order  refusing  to 
vacate,  this  appeal  was  taken  to  the  general  term. 

To  restrain  by  injunction  the  bringing  of  suits,  or  other  acts  calculated  to 
intimidate  customers  or  destroy  the  business  of  a  rival,  is  an  old  and  well- 
established  right  of  courts  of  equity,  and  may  be  exercised  where  the  party  to 
be  restrained  is  within  the  jurisdiction  of  the  court,  although  the  effect  of  the 
Injunction  may  be  to  restrain  the  bringing  of  actions  in  the  courts  of  other 
states  or  countries.  2  Story,  £q.  Jur.  §§  875, 899,  900.  This  is  conceded  by 
the  learned  counsel  for  the  appellant  in  bis  printed  brief.  Story,  however,  in 
stating  the  doctrine,  makes  this  exception:  "There  is  one  exception  to  this 
doctrine,  which  has  been  long  recognized  in  America;  and  that  is  that  the 
state  courts  cannot  enjoin  proceedings  in  the  courts  of  the  United  States,  nor 
the  latter  in  the  former  courts.  This  exception  proceeds  upon  peculiar 
grounds  of  municipal  and  constitutional  law,  the  respective  courts  being  en- 
tirely competent  to  administer  full  relief  in  the  suits  pending  therein."  2 
Story,  £q.  Jur.  §  900.  This  exception  is  insisted  upon  by  the  learned  counsel 
for  the  appellant  as  fatal  to  the  maintenance  of  this  action.  It  will  be  ob- 
served that  Story  gives  the  entire  competency  of  the  courts  referred  to  to  ad- 
minister full  relief  as  a  foundation  for  the  exception:  but  in  the  particular 
case  presented  by  the  complaint  in  this  action  United  States  courts  are  power- 
less to  grant  the  relief  sought.  The  appellant,  with  seven  other  of  the  de- 
fendants in  this  action,  and  also  the  respondents,  are  residents  of  the  state  of 
New  York,  and  the  courts  of  the  United  States  have  no  jurisdiction  of  an 
action  of  this  sort  between  such  parties.  Act  Cong.  Sept.  24, 1789,  §  11; 
Hyde  v.  Ruble,  104  U.  S.  407;  Blake  v.  MoKim,  103  U.  8.  336. 

A  case,  similar  in  its  features  to  the  present  one,  was  recently  before  the 
United  States  circuit  court  for  the  northern  district  of  Illinois, — Emack  v. 
Kane,  34  Fed.  Rep.  46.  decided  February  27.  1888.  It  was  an  action 
brought  by  the  manufacturer  of  a  patented  article  to  restrain  the  manufact- 
urers of  a  rival  patented  article  from  issuing  to  the  complainant's  customers 
"circulars  threatening  all  who  should  buy  from  the  complainant,  or  deal  in  his 
slates,  with  lawsuits,  upon  the  ground  that  the  complainant's  slate  was  an  in- 
fringement of  the  other's  patent. "     There  were  circumstances  in  that  case,  as 
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in  this,  tending  to  show  that  the  salts  threatened  were  not  for  the  purpose  of 
settling  this  question  of  infringement,  but  for  thepurposeof  intimidating  the 
complainant's  customers,  and  injuring  his  trade.  The  court  held  that  in  such 
actions  a  court  of  equity  would  not  pass  upon  the  validity  of  a  patent,  but 
might  consider  the<8tate  of  the  art,  in  connection  with  the  defendant's  con- 
duct, to  ascertain  his  good  faith  in  issuing  the  circulars;  and  the  court  also 
held  that  an  injunction  should  issue,  since  the  proof  shows  "that  tlie  ciiarges 
of  infringement  were  not  made  in  good  faith,  but  with  malicious  intent  to  in- 
jnre  complainant's  business."  In  that  case  the  parties  resided  in  difTerent 
states,  and  the  United  States  courts  had  unquestioned  jurisdictiou.  It  will 
be  seen  upon  the  authority  of  that  case  that,  if  all  the  defendants  in  this  case 
had  l>een  residents  of  the  state  of  Michigan,  this  action  for  the  precise  relief 
sought  might  bavd  been  maintained  in  the  United  States  circuit  courts.  Act 
Sept.  24,  1789,  §  11.  The  absence  of  jurisdiction  in  the  courts  of  the  United 
States  to  entertain  this  action  between  the  parties  to  it,  and  so  to  grant  the  re- 
lief sought,  takes  this  case  out  of  the  exception  stated  by  Justice  Story.  In- 
junction is  the  right  arm  of  the  court  of  equity,  by  which  it  reaches  wrongs 
beyond  the  remedy  of  the  ordinary  processes  of  the  coprts  of  law.  The  right 
to  use  it  in  a  case  of  this  kind,  when,  if  the  complaint  be  true,  great  injury 
is  threatened,  otherwise  remediless,  should  not  be  denied  except  upon  the 
judgment  of  a  court  of  last  resort.  If  the  respondents  upon  tile  trial  of  this 
action  establish  the  facts  charged  in  the  complaint,  (which  the  papers  pre- 
sented show  to  be  not  improbable,)  the  case  will  then  be  in  a  situation  in 
which  such  a  judgment  may  be  obtained.  The  order  appealedfrom  should  be 
affirmed,  with  costs. 


Gates  v.  Hemdbick. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department    October  19, 1889.) 

COKTBACT — COSSTROCTIOS — ^PreMATUKB  ACTION. 

By  a  written  contract  defendant  sold  certain  land  to  plaintiff,  and  agreed  to  lease 
the  land  sold,  and  other  land  then  owned  by  plaintiff,  which  was  then  cleared,  or 
which  defendant  might  clear,  for  four  years,  at  a  certain  annual  rental.  Defend- 
ant also  agreed  to  clear  Ave  acres  of  the  land.  Held,  that  defendant  might  clear 
the  five  acres  at  any  time  during  his  tenancy,  and  an  action  for  failure  to  do  so  could 
not  be  maintained  until  its  termination. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Henry  Qates  against  Levi  G.  Hendrick  for  breach  of  contract. 
Jadgment  dismissing  complaint,  and  plaintiff  appeals. 

Argued  before  Barker,  P.  J.,  and  Dwight  and  Macomber,  JJ. 
Jacob  B.  Decker,  for  appellant.     Brink  d  Joiner,  for  respondent. 

Macomber,  J.  This  action  was  brought  to  recover  for  the  non-perform' 
ance  of  a  written  contract  to  clear  five  acres  of  land,  and  the  loss  of  the  use 
■of  such  land.  The  answer  sets  up  the  defense  that  the  action  was  preina- 
tarely  brought.  It  was  begun  on  the  26th  d«y  of  January,  1887.  The  con- 
tract was  dated  the  14th  day  of  August,  1882.  and  provided  that  the  defendant 
should  sell  a  part  of  the  south  Bfty  acres  of  land,  on  which  he  then  resided, 
lying  north  of  the  highway,  being  about  four  acres  of  land,  for  which  the 
plaintiff  was  to  pay  hi  in  SlOU  per  acre.  After  certain  other  provisions  not 
necessary  to  mention  in  detail,  the  contract  provides:  "Gates  further  agrees 
to  lease  the  said  land  bought  of  Hendrick,  together  with  that  he  now  owns, 
which  is  cleared,  or  Hendrick  may  clear,  lying  to  the  north  of  the  same,  be- 
ing part  of  twenty-five  acres,  for  four  years  from  April  1st  next,  at  forty  dol- 
lars per  annum,  payable  annually.  Hendrick  is  to  pay,  also,  all  taxes  as- 
sessed against  said  land.  Said  Hendrick  also  agrees  to  clear  five  acres  adjoin- 
ing the  land  now  cleared.  *  *  *  Payment  of  rent  to  be  made  on  Novem- 
ber first  in  each  year. "    By  the  fair  construction  of  this  instrument,  the  de- 
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fendant  had  four  years  from  the  1st  day  of  April,  1883,  namely,  until  the  1st 
day  of  April,  1887,  in  which  to  perform  bis  part  of  the  agreement,  for  the 
supposed  omission  to  do  which  this  action  is  brought.  The  defendant  had 
paid  the  rent  reserved,  and  had  performed  all  of  the  obligations  on  his  part, 
save  that  he  had  not  completed  the  clearing  of  the  five  aores  in  question  on 
the  25th  day  of  January,  1887,  when  this  action  was  begun.  Under  these  cir- 
cumstances no  right  of  action  accrued  to  the  plaintiff  for  the  failure  to  clear 
the  woodland  until  after  the  expiration  of  the  time  contracted  for.  Hence  it 
follows  that  the  action  was  prematurely  brought,  and  the  complaint  was  prop- 
erly dismissed  by  the  learned  referee.  The  judgment  should  therefore  be  ai- 
firmed.    All  concur. 


Chapman  r.  Chumab  «t  al. 
{Supreme  Court,  General  Term,  Fifth,  Department.    October  19, 1889.) 

CORPOBATIONg — StoCKHOLDKR'B  lilABILITT. 

A  book-keeper,  harln^  no  other  duties  than  such  as  usnalW  pertain  to  that  posi- 
tion, is  a  "servant,"  within  Laws  N.  7.  1848,  o.  40,  J  18,  making  stockholders  of  a 
corporation  liable  pet^nally  for  wages  due  its  laborers,  servants,  and  apprentices. 

Appeal  from  special  term,  Wyoming  county. 

Action  by  L.  Byron  Chapman  against  Charles  H.  Chumar  and  others,  stock- 
holders of  the  Eldridge  Salt  Company,  to  make  the  defendants  liable  for  plain- 
tiff's wages,  earned  as  a  servant  for  said  corporation.  A  demurrer  to  the 
complaint  was  overruled,  and  defendants  appeal. 

Argued  before  Dwight,  Maoomber,  and  Childs,  JJ. 

A.  J.  Abbott,  for  appellants.    Frank  W.  Brown,  for  respondent. 

Macomber,  J.  By  this  action,  the  plaintiff,  who  is  a  judgment  creditor 
of  the  Eldridge  Salt  Company,  seeks  to  make  responsible  the  directors  of  that, 
corporation  forthepayrnent  of  his  debt.  The  plaintiff  was,  during  the  months 
of  January,  February,  and  March,  1888,  employed  by  th.it  corporation  as  book- 
keeper, at  the  agreed  price  of  $75  per  month;  amounting  in  the  whole  to  the 
sum  of  S225,  upon  which  there  had  been  paid  only  the  sum  of  |>35.  The 
plaintiff  properly  alleges  the  recovery  of  the  judgment,  and  the  issue  of  the 
execution  thereon,  and  the  return  thereof  unsatisfied,  against  the  corporation. 
This  corporation  was  formed  under  the  General  I^ws  of  1848;  chapter  40, 
§  18,  of  which  provides  that  the  stockholders  shall  be  jointly  and  severally 
liable  for  all  debts  which  shall  be  due  and  owing  to  all  their  laborers,  serv- 
ants, and  apprentices  for  services  performed  (or  such  corporation.  We  do  not 
understand  that  the  purpose  of  this  action  is  to  charge  any  of  the  defendants 
with  liability  under  any  other  section  of  this  act.  The  only  question  worthy 
of  discussion,  as  it  seems  to  us,  is  whether  the  defendant  whs  a  servant  within 
the  meaning  of  this  statute.  It  is  not  shown  by  ttie  complaint  that  be  had 
any  other  duties  to  perform  than  those  of  book-keeper.  We  must  assume, 
therefore,  that  he  was  not  an  officer  of  the  corporation,  that  he  was  not  a  su- 
perintendent, and  that  he  had  no  general  8U|>ervising  powers  by  which  there 
was  lodged  in  him  any  discretion  or  any  control  over  the  actions  or  conduct 
of  the  corporation,  or  its  officers  and  employes.  If,  in  truth,  the  plaintiff  ever 
performed  any  duties  other  than  those  technically  of  a  book-keeper, — that  is 
to  say,  a  person  who  simply  records  the  financial  transactions  of  the  concern, 
without  power  to  direct  or  manage, — the  same  does  not  appear  by  any  allega- 
tion in  the  complaint.  In  all  of  the  cases  cited  by  the  counsel  for  the  appel- 
lants, {Dean  v.  De  Wolfe,  16  Hun,  186,  affirmed  In  82  N.  T.  626;  Aikin  v. 
Wasson,  24  N.  Y.  482;  Coffln  v.  Reynolds,  87  N,  Y.  640;  eturney  v.  Railtjoajf 
Co.,  58  K.  Y.  367;  Wakejteld  v.  Fargo,  90  N.  Y.  218,)  as  well  as  in  Hill  v. 
Spencer,  61  N.  Y.  274,  and  Krauser  v.  Suckel,  17  Hun,  463,  the  person  claim- 
ing the  benefit  of  this  statute,  while  in  part  performing  menial  duties  whicb 
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would  in  terma  bring  bim  within  its  proviaions,  also  waa  charged  with  some 
auperintending  duty  that  took  him  out  of  the  description  of  servants  who 
worked  for,  and  were  directed  solely  by,  a  master,  and  who  had  no  discretion- 
ary or  supervising  powers  over  the  coi-poration  or  its  officers  or  men.  An  ex- 
amination of  these  several  authorities  will  show  this  to  be  the  case  without 
an  exception,  and  hence  they  are  not  applicable  to  the  facts  alleged  in  this 
complaint.  The  judgment  entered  upon  the  decision  should  be  affirmed,  with 
coats,  but  with  leave  to  the  defendants  to  plead  over,  on  payment  of  the  costs 
of  the  demurrer  and  of  this  appeal.    All  concur. 


Tbavis  V,  Town  of  Carrollton. 
(Supreme  Court,  General  Term,  Fifth  Department.    October  19, 1889.) 

DSFKCTIVE  BkiDOES— CoNTBIBnTOBT  NlOLIOEROB. 

In  an  action  for  the  loss  of  horses  caused  by  defects  in  defendant's  bridge,  plain- 
tiiPe  driver  testified  that  on  approaching  the  bridge  he  saw  that  the  planks  were 
■eparated,  and  thought  it  made  the  bridge  unsafe,  and  that  he  therefore  stopped  and 
looked  at  it,  bnt  decided  to  take  the  chances  of  trying  to  go  over;  and  that  It  was  In 
the  same  condition  as  It  was  the  day  before,  when  he  had  crossed  in  safety,  field, 
that  be  was  guilty  of  contributory  negligence,  which  precluded  a  recovery  unless 
the  accident  did  not  result  from  the  defect  from  which  the  danger  was  apprehended. 

Appeal  from  circuit  court,  Cattaraugus  county. 

Action  by  Eraatus  Travis  against  the  town  of  Carrollton  for  the  loss  of  two 
horaea  on  account  of  a  defective  bridge.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  * 

W.  S.  Thraser,  for  appellant.    J.  Q.  Johnson,  for  respondent. 

DwiQBT,  J.  The  action  was  for  the  loss  of  a  pair  of  horses,  resulting  from 
the  alleged  negligent  construction  of  a  bridge  on  one  of  defendant's  highways. 
The  negligence,  if  any  existed,  seems  to  have  consisted  in  the  omission  to 
spike  or  otherwise  fasten  the  planking  to  the  stringers  of  the  bridge.  Whether 
thp  planking  was  spiked,  and,  if  not,  whether  the  omission  to  spike  was  neg- 
ligent, and  whether  that  negligence  was  the  rause  of  the  accident,  were  ques- 
tions which  were  properly  submitted  to  the  jury  upon  evidence  which  sustains 
the  verdict  in  all  the  particulars  mentioned.  The  question  principally  dis- 
cussed on  this  argument  is  whether  the  verdict  was  against  evidence  on  the 
question  of  contributory  negligence.  The  team  was  driven  by  a  young  man* 
employed  by  the  plaintiff,  of  about  17  years  of  age  at  the  time  of  the  accident. 
He  had  crossed  the  bridge  with  a  load  on  the  day  before,  and  was  returning 
with  an  empty  wagon  at  the  time  of  the  accident.  He  testified,  on  his  direct 
examination:  "When  I  got  to  the  bridge  I  stopped,  and  saw  that  everything 
was  all  right.  The  planks  lay  there,  as  far  as  I  could  see,  as  good  as  anything; 
and  the  bridge  was  above  water."  On  his  cross-examination  he  said:  "The 
planks  were  not  close  together  then;  they  were  separated  a  little.  I  don't 
know  bow  much,  but  more  than  planks  ordinarily  upon  some  bridges.  I  saw 
those.  I  looked  before  I  drove  on.  *  *  *  I  tliought  these  holes  in  the 
bridge  then  made  it  unsafe.  *  *  *  There  not  being  plank  enough  there 
to  cover  the  bridge  is  what  made  It-unsafe;  and  that  I  saw  myself  before  I 
drove  onto  it."  On  his  redirect  examination  be  testified:  "There  were  no 
broken  plank  in  the  bridge.  The  widest  crack  in  the  bridge  was  about  two 
inches.  There  were  several  such  cracks  in  the  bridge.  I  did  not  think  at  the 
time  that  I  looked  at  it  that  it  would  be  dangerous  to  drive  on  with  my  team. 
It  was  in  yie  same  condition  that  it  was  the  day  before,  and  then  I  had  no 
trouble  in  going  over  it.  These  holes  extended  the  whole  length  of  the  plank." 
On  his  recross-examination  he  testified:  "I  say  that  when  I  looked  at  these 
cracks  in  the  bridge,  before  I  went  onto  it,  I  thought  that  was  what  made  the 
bridge  unsafe,  and  that  was  why  I  stopped  and  looked  at  it,  and  I  don't  want 
to  be  understood  as  changing  that  in  any  way;  and,  after  looking  at  it,  I 
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tl)0(is;lit  I  would  take  the  chances  of  trying  to  go  over,  but  I  thought  it  was 
iin8aft>;  that  is  what  I  mean."  And  on  hto  further  redirect  examiitation  he 
ti'Slitied:  "I  did  not  apprehend  any  danger  from  the  bridge,  except  for  the 
rvacks  being  in  there."  Xothing  could  l>e  more  explicit  than  this  declaration 
of  the  person  whose  conduct  was  the  subject  of  inquiry,  tliat  he  saw  in  the 
bridge  what  he  believed  to  be  a  source  of  danger,  and  took  the  chances  of 
escaping  that  danger,  as  he  had  done  the  day  before.  This  evidence  is  con- 
clusive against  the  riglit  of  the  plaintiff  to  recover,  unless  tlie  jury  was  justi- 
fied in  finding,  from  the  whole  evidence,  that  the  accident  did  not,  after  all, 
result  from  the  defect  in  the  bridge  from  which  the  danger  was  apprehended, 
and  of  which  the  driver  of  the  horses  took  the  risk.  In  tliat  case  the  plaintiff 
might  still  be  entitled  to  recover,  notwithstanding  the  admitted  negligence  on 
the  part  of  the  person  to  whom  he  bad  intrusted  the  care  of  his  horses;  because 
that  was  not  contributory  negligence  if  it  did  not  contribute  to  produce  the 
accident  and  loss  complained  of.  This  question  was  also  carefully  submitted 
to  the  jury,  and  we  are  not  prepared  to  say  that  the  verdict  in  that  particular 
did  violence  to  the  evidence  upon  which  its  just  decision  depeniled.  If  not, 
the  verdict  was  properly  held  conclusive  upon  this  as  well  as  upon  the  other 
main  question  in  the  case,  and  the  motion  for  a  new  trial  was  properly  denied. 
The  Judgment  and  order  appealed  from  must  be  affirmed.    All  concur. 


Harris  et  al.  v.  Oaklet. 
(SHfireme  Court,  Oeneral  Term,  F^th  Department    October  19, 1888.) 

1.  Dbed — Description— BocsDABiKs. 

The  owner  of  a  lot  in  the  city  of  Rochester,  of  the  area  of  about  one-half  acre, 
rectangular  in  form,  frontingr  274  feet  on  a  street,  and  abutting  on  the  rear  for  the 
same  dlstanoe  on  a  oanal,  the  location  of  both,  as  well  as  the  other  lines,  being  undis- 
puted, conveyed  a  portion,  by  description,  of  "187  feet  front  and  rear,  measuring 
from  G.  H.'s  north  line  on  Q.  street,  and  also  1S7  feet  from  O.  H.'e  south  line  on  the 
oanal;  being  the  piece  of  land  occupied  as  a  garden  by  the  grantor. "  The  lot  was 
divided  by  a  fence,  one  side  being  used  as  a  garden:  the  fence  starting  on  O.  street 
midway,  bat  strilring  the  baolc  line  at  the  canal  at  a  point  10}^  feet  from  the  middle 
of  the  lot.  The  fence  was  not  mentioned  in  the  deed.  Held,  that  the  reference  to 
the  garden  was  too  indefinite  to  control  the  calls  for  exact  distances  from  known 
bounds,  and  the  divisional  point  on  the  canal  should  be  located  187  feet  from  Q.  H.'s 
,  Une. 
8.  Bamb— Webn  Void — AnvaasB  Possession. 

8  Rev.  St.  N.  Y.  (7th  Ed.)  p.  31»6,  $  147,  providing  that  conveyances  of  land,  in 
the  actual  possession  of  another,  claiming  under  an  adverse  title,  at  the  time  of  the 
delivery  thereof,  shall  be  absolutely  void,  does  not  apply  to  a  case  where  both  par- 
ties claim  under  a  common  grantor,  and  the  party  in  possession,  by  mistake  in  titie 
construction  of  his  deed,  holds  land  not  embraced  therein. 
&  Byidekce — Pabol,  to  Vart  Deed. 

Testimony  of  declarations  of  a  grantor,  before  the  execution  of  a  deed,  tending  to 
establish  a  ooundary  other  than  that  made  by  the  deed  as  construed  by  tne  court  on 
appeal,  is  inadmissible,  as  its  effect  would  be  to  convey  land  by  parol  in  contraven- 
tion of  the  statute  of  frauds. 
4.  Same. 

It  was  also  inadmissible  to  show  grounds  for  the  reformation  of  the  deed,  when 
the  proper  parties  were  not  before  the  cpurt  for  that  purpose,  and  there  were  no 
proper  averments  in  the  pleadings  for  such  a  purpose. 

Appeal  from  circuit  court,  Monroe  county. 

James  A.  Harris  and  others  sued  Monroe  H.  Oakley  in  ejectment.  From 
a  judgment  for  plaintiffs,  defendant  appeals.  For  statement  of  the  case  and 
opinion  on  former  appeal,  see  2  N.  Y.  Kupp.  305. 

Argued  before  Barker,  P.  J.,  and  Dwight  and  Maoomber,  jJ, 

W.  H.  Whiting,  for  appellant.     Horace  MoQuire,  for  respondents. 

DwiOHT,  J.  The  action  was  ejectment  for  a  triangular  piece  of  land,  title 
to  which  depends  upon  the  correct  location  of  the  boundary  line  between  par- 
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eels  of  land  conveyed  by  the  same  grantor  to  the  plaintiffs  and  the  defendant, 
respectively.  The  questions  presented,  aside  from  those  relating  to  the  ad- 
mission of  evidence,  are  precisely  the  same  as  those  presented  on  a  former 
appeal,  decided  in  this  court  in  June,  1888.  2  K.  Y.  Supp.  305.  That  decis- 
ion gave  construction  to  the  deeds  of  the  parties,  and  located  the  boundary 
line,  in  accordance  with  the  contention  of  ttie  plaintiff.  It  was  also  held  at 
that  time,  and  upon  the  same  evidence  as  that  now  in  the  case,  that  tlie  deed 
to  the  plaintiff  was  nut  void,  under  the  statute  of  champerty,  in  respect  to  the 
piece  of  land  in  dispute.  Ko  questions,  therefore,  remain  to  be  considered  on 
this  appeal,  except  those  wliich  arise  upon  rulings  of  tlie  court,  on  the 
trial  now  under  review;  and  in  this  respect  we  thinli  the  exceptions  point  to 
no  error.  The  rulings  in  question  excluded  testimony  offered  to  show  decla- 
rations by  the  grantor,  before  the  execution  of  the  deed  to  the  defendant,  tend- 
ing to  establish  a  boundary  other  than  that  made  by  the  deed,  as  construed  by 
the  former  decision  of  the  court.  Tlie  effect  of  such  testimony  would  have 
been  to  accomplish  a  conveyance  of  land  by  parol,  in  contravention  of  the 
statute  of  fraud:);  or  to  vary  the  description  contained  In  tlie  deed,  for  wliich 
purpose  it  was  incompetent,  under  elementary  rules  of  evidence;  or  to  estab- 
Usb  an  equitable  counter-claim  for  the  reformation  of  the  dged  on  the  ground 
of  Qiututd  mistaiie,  for  which  purpose  the  proper  parties  were  not  before  the 
court,  nor  the  proper  averments  in  the  answer.  Under  the  decision  on  the 
former  appeal,  the  judgment  now  appealed  from  must  be  aflSrmed. 


Enell  v.  Crrr  or  BtrrFAto. 
{.Supreme  Court,  General  Term,  Fifth  Department    October  19, 1889.) 

1.  MnsiciPAi,  CoKPOBATioss— Stkeet  Improvemests — Procedure. 

It  sufficiently  appears  that  the  proceedings  of  a  oounoil.  In  referring  a  petition 
for  street  Improvement,  were  presented  to  the  mayor  for  approval,  when  it  is 
shown  that  the  documents  were  given  to  the  mayor's  clerk,  who,  in  accordanoe 
to  his  custom,  was  at  the  office  to  receive  such  papers,  and  that  the  mayor  after- 
wards attempted  to  approve  them. 

9,  Same — FiLisa  Speoipications. 

Where  it  appears  that  the  plans  of  the  proposed  improvement  were  on  file  when 
the  engineer  advertised  for  proposals,  it  will  also  be  presumed,  in  the  absence  of 
evidence,  that  the  specifications  were  also  on  file,  as  the  law  requires. 

t.  Same — iRREauLARiTiES. 

Where  the  only  omissions  tn  the  preliminary  steps  authorizing  street  Improve- 
ment are  of  matters  of  form,  the  law  being  substantially  complied  with,  and  the 
mayor  having  approved  the  action  of  the  council  tn  making  the  contract,  such  ir- 
regularities will  not  vitiate  an  assessment. 

i.  Same— Action  to  Vacate  Assessmest.  , 

In  an  action  by  one  property  holder,  suing  for  himself  and  others  similarly  inter- 
ested, to  annul  an  illegal  assessment,  where  no  other  person  becomes  a  party,  it  is 
error  to  enjoin  the  coUectioa  of  an  assessment  against  the  property  of  any  other 
person  except  plaintiff. 

Appeal  from  judgment  on  report  of  referee. 

This  action  was  brouglit  in  behalf  of  the  plaintiff,  Louis  Knell,  and  all  oth- 
ers whu«might  come  in,  for  the  purpose  of  liaving  declared  null  and  void  and 
restraining  the  collection  of  assessment  roll  No.  4,500,  for  repaving  Broad- 
way, in  the  city  of  Buffalo,  between  Ellicott  and  Spring  Streets,  with  asphalt 
pavement.  The  whole  amount  of  the  assessment  was  377,404.80,  all  of  which 
had  been  paid  by  the  persons  liable  therefor,  except  the  sum  of  96,329.81. 
The  plaintiff's  assessment  was  $734.78,  of  which  he  had  paid  the  sum  of 
•432.82;  leaving  still  uupuid  by  him  $301.96. 

Argued  before  Barkeu,  F.  J.,  and  Dwioht  and  Macomber,  JJ. 

Frank  O.  Laughlin,  for  appellant.     O.  C.  De  Witt,  for  respondent. 

Maoombeb,  J.  The  judgment,  among  other  things,  permits  all  persons, 
not  parlies  to  the  action,  whose  lands  have  been  subjected  to  the  lien  of  the 
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assessment  above  mentioned,  and  who  have  contributed,  and  who  may  there- 
after contribute,  towards  defraying  the  expense  of  the  action,  and  who  are 
represented  by  the  plaintiff  herein,  to  come  in  on  their  application,  and  have 
the  judgment  entered  herein  declared  for  their  benefit;  and  adjudges  the 
assessments  against  their  respective  parcels  of  land  to  be  null  and  void;  and 
gives  a  perpetual  injunction  restraining  the  defendant  from  enforcing  the 
same,  or  any  part  thereof,  against  them,  or  either  of  them.    Ko  person,  so 
far  as  the  record  disclose,  intervened  and  made  himself  a  party  to  this  suit, 
in  pursuance  of  the  allegation  contained  in  the  complaint  that  the  action  was 
brought  for  the  benefit  of  all  parties  similarly  situated.    It  was  not,  there- 
fore, competent  for  the  referee  to  direct  a  judgment  in  favor  of  other  persons 
than  the  plaintiff  who  were  not  made  parties  to  the  action.    It  is  quite  clear 
that,  if  the  plaintiff  bad  failed  in  this  action,  neither  one  of  these  several  per- 
sons owning  lands  upon  Broadway  would  be  concluded  by  the  judgment  en- 
tered  herein.    The  defendant  cannot  be  deemed  to  be  concluded  by  a  judg- 
ment to  which  the  decision  of  the  referee  says  the  plaintiff  is  entitled,  as  to 
any  of  these  persons,  because  the  rights  of  each  of  them  may  turn  upon  facts 
peculiar  to  each  particular  case,  and  not  upon  any  general  or  supposed  pervad- 
ing defect  in  th»  proceedings  for  the  pavement  of  this  street.    It  follows, 
therefore,  that  the  judgment  should  be  modified  by  eliminating  therefrom  all 
provisions  for  the  beneOt  of  persons  who  were  not  originally,  or  who  did  not 
subsequently  become,  parties  to  the  action,  before  the  decision  of  the  referee. 
The  referee  has  found  that  the  assessment  of  this  public  improvement  is 
invalid  upon  various  grounds,  which  may  be  stated  briefly.    The  principal 
reason  why,  in  his  judgment,  the  assessment  is  regai-ded  as  void,  is  that  the 
assessors,  as  is  alleged,  acted  upon  and  reported  a  petition  for  the  improve- 
ment in  question  before  the  mayor  approved  of  the  action  of  the  common 
council  in  referring  the  petition  to  them  to  determine  the  fact  whether  it  had 
been  signed  by  the  necessary  tax-payers.    It  is  clearly  established,  and  so  fonnd 
by  the  referee,  that  a  sufficient  majority  petition  for  this  improvement  was  pre- 
sented to  the  common  council  on  the  26th  day  of  May,  1884,  and  by  that  body 
referred  to  the  assessors.    On  the  9th  day  of  June,  two  weeks  thereafter,  the 
assessors  returned  the  petition  to  the  common  council,  with  their  certificate 
annexed,  in  all  respects  as  required  by  the  charter.    Title  9,  Charter  of  Buf- 
falo, §§  78,  79.     It  appears,  however,  that  the  mayor  did  not  approve  at  that 
time,  personally,  the  action  of  the  common  council.    He  has  further  found 
that  the  resolutions  or  proceedings  were  never  legally  presented  to  the  mayor. 
In  respect  to  this  last  finding  of  fact,  the  learned  referee  appears  to  be  in  er- 
ror.   The  mayor,  it  seems,  had  a  clerk  by  the  name  of  Bobbins,  who  was 
generally  at  the  mayor's  office,  ready  to  receive  any  communication  or  paper 
designed  for  the  mayor's  signature.     He  received  these  proceedings  of  the 
common  council,  at  the  time  mentioned,  while  in  the  mayor's  office,  and  while 
acting  as  his  legally  constituted  clerk.    It  does  not  appear  that  the  mayor's 
attention  was  called  particularly  to  this  action  of  the  common  council,  or  that 
be  was  requested  to  approve  or  disapprove  the  same;  but  there  is  a  provision 
of  the  charter  of  the  city  by  which  such  proceedings  are  deemed  to  be  ap- 
proved by  the  mayor,  unless  within  a  period  of  10  days  he  returns  the  sanae 
without  his  approval.     Charter  of  the  City,  tit.  2,  §  25.     The  decision  of  the 
referee  is  placed  upon  the  narrow  ground  that  the  proceedings  of  the  common 
council  had  not  been  legally  presented  to  the  mayor,  and  that  the  presenta- 
tion made  at  bis  office,  the  same  being  handed  to  the  clerk,  was  not  sofQ- 
cient.     In  this  conclusion  \ve  cannot  concur.    There  appears  to  have  been  no 
attempt  made  to  conceal  the  proceedings  from  the  mayor.    On  the  contraiy, 
a  subsequent  attempted  approval  of  the  same  shows  that  it  was  bis  purpose 
from  the  beginning  to  concur  in  this  action  of  the  common  council.     We  are 
constrained,  therefore,  to  differ  from  the  learned  referee  upon  the  main  mat- 
ter upon  which  his  judgment  rests. 
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The  referee  bas  further  fonnd  that  the  necessary  plans  and  specifications 
for  the  proposed  improvement  were  not  prepared  and  placed  on  file  when  the 
engineer  advertised  for  proposals.  In  this  too,  in  our  judgment,  he  was  in 
error  under  the  well-established  facts  of  the  case.  The  proper  plans  had  been 
prepared,  and  were  on  file  at  t\)e  time  of  advertising  for  proposals.  There 
spems  to  have  been  no  motive  for  the  engineer  to  have  advertised  for  propos- 
als before  the  specifications  were  completed  and  filed;  and  this  finding  of  th& 
referee  is  against  the  strong  probabilities  of  the  case,  and  against  much  of 
the  testimony. 

So,  also,  with  his  conclusion  that  the  bid  or  proposal  to  do  the  work,  as  re- 
ceived and  acted  upon,  was  not  sealed.  "So  other  proposal  was  submitted 
than  the  one  for  the  Barber  asphalt  pavement.  It  is  abundantly  established 
that  the  engineer,  when  he  received  the  envelope,  had  no  previous  knowledge 
of  its  contents,  and  that  the  envelope  at  that  time  was  actually  sealed.  Un- 
der these  circumstances,  nobody  could  be  injured,  even  if  the  proposed  bid 
had  not  been  sealed;  but,  as  intimated  above,  the  preponderance  of  evidence 
shows  that  the  same  was  regularly  inclosed  in  an  envelope,  and  sealed. 

Further  opposition  to  the  legality  of  this  assessment,  and  the  proceedings 
thereunder,  consists  ih  the  assertion  that  the  contract  of  laying  was  prema- 
turely entered  into,  and  before  the  formal  steps  required  by  the  charter  liad 
been  fully  complied  with.  Even  if  this  be  so,  the  contract  was  ratified  and 
validated  by  the  subsequent  proceedings,  and  by  the  mayor's  abstention  from 
vetoing  the  resolution,  but  approving  the  same.  It  is  true  that  in  all  matters 
of  substance,  in  carrying  out  local  improvements,  the  statutory  authority 
therefor  must  be  strictly  pursued,  and  any  substantial  departure  therefrom 
vitiates  the  proceedings  under  it.  Merrilt-v.  Village  qf  Portchester,  71  2T. 
Y.  309.  But  mere  clerical  or  accidental  departures  therefrom,  as  in  this  in- 
stance, being  mere  irregularities  which  the  parties  fail  to  avail  themselves  of 
at  the  time,  are  not  matters  of  substance,  and  afford  no  reason  for  the  court'a 
interference  in  enforcing  the  payment  of  the  expenses  of  such  inaprovements* 
when  it  is  clearly  to  be  seen,  as  in  this  case,  that  the  substance  of  the  provis- 
ions of  the  statute  has  been  observed,  and  that  the  municipal  authorities  had 
acquired  full  and  complete  jurisdiction  in  the  premises.  The  approval  of  the 
resolution  made  by  the  clerk.  Bobbins,  in  the  name  of  the  mayor,  was  of 
course  a  mere  nullity.  Lyth  v.  City  of  Buffalo,  48  Hun,  175.  The  resolu- 
tion became  operative  by  lapse  of  time,  and  by  the  subsequent  approval 
thereof  by  the  mayor  before  any  objection  was  made  to  the  proceedings  for 
the  {lavement  of  this  street.  Under  these  circumstances,  we  think  that  the 
proceedings  of  the  common  council  for  tlie  pavement  of  Broadway,  in' the 
city  of  Buffalo,  were  legal,  and  that  consequently  the  judgment  entered  upon 
the  report  of  the  referee  should  be  reversed,  and  a  new  trial  be  had  before  an- 
other referee,  with  costs  to  the  appellant,  to  abide  the  final  award  of  coets^ 
All  concur. 


DoRT  V.  Sicken. 
(Suprwne  Court,  Oeneml  Term,  Fifth  Department    October  19, 1889.) 

nmrciPAi.  ASS  AoBNT— RATincATion— Relbise  of  Mortoagb. 

Defendant  and  her  hnsband  executed  a  mortgage  on  her  land  to  secore  a  debt 
owed  by  him.  Without  her  knowledge  he  procured  a  loan  from  plaintiff  for  the  pur- 
pose of  discharging  the  mortgage,  and  agreed  that  she  should  give  plaintiff  a  mort- 
gage on  the  same  land  to  secure  the  loan.  The  husband  paid  the  mortgage,  and 
took  a  release,  of  which  she  remained  ignorant  until  the  release  was  recorded, 
when  she  paid  the  record  fee,  and  took  the  release  from  the  clerk's  office.  Held,. 
that  she  did  not,  by  accepting  the  benefit  of  the  release,  so  ratify  her  husband's  un- 
anthorized  promise  that  equity  would  cSmpel  her  to  execute  a  mortgage  to  plaintiff. 

Appeal  from  special  term,  Erie  county. 
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Action  by  Casper  Dort  against  Eva  Nicken,  to  compel  her  to  execut«  a 
mortgage  on  land.    Judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Baukeu,  P.  J.,  and  Dwight  and  Macomber,  JJ. 
Fitoh  <£  Braunlein,  for  appellant.     H.  N.  Piatt,  for  respondent. 

Maoomber,  J.  On  the  26tli  day  of  May,  1875.  this  defendant  and  her  hus- 
band, Adam  Nielsen,  being  the  owners  in  fee  of  the  premises  described  in  the 
-complaint,  executed  and  delivered  to  George  Goetz  and  J.  Martin  Jones  a 
mortgage  upon  said  premises  to  secure  tlie  payment  of  $1,100,  with  interest, 
whicli  mortgage  was  theresifter  duly  recorded  in  the  clerk's  office  in  Erie 
county.  The  defendant  is  now  the  sole  owner  of  the  premises,  having  ac- 
quired the  same  by  certain  mesne  conveyances.  On  the  10th  day  of  Novera- 
ijer,  1887,  there  remained  due  and  unpaid  upon  said  mortgage  the  sum  of  $625. 
The  n)ortgage  was  then  held  by  one  Louisa  N.  Groben.  On  the  last-named 
-day  tills  plaintiff  paid  to  Groben  the  amount  due  upon  said  mortgage.  On 
the  15th  day  of  November,  1887,  the  said  Grobpn  duly  executed  and  delivered 
to  the  defendant  the  proper  discharge- of  said  mortgage,  which  was  on  the  I8tb 
day  of  January,  1888,  recorded,  and  the  mortgage  discharged  of  record.  The 
trial  court  has  found  tliat  the  plaintiff  advanced  the  money  for  this  mortgage 
under  an  agreement  made  by  the  defendant's  husband  that  the  plaintiff  should 
be  secured  for  its  payment  by  another  mortgage  executed  by  this  defendant 
upon  the  same  property.  This  promise  was  made  without  the  knowledge  or 
-consent  of  the  defendant.  It  is  not  shown  that  the  defendant  did  anything 
to  induce  the  plaintiff  to  advance  moneys  in  behalf  of  her  liusband.  .  The  de- 
fendant has  done  no  act  which  would  connect  her  with  the  perpetration  of  anj 
•deceit  or  fraud  upon  the  plaintiff.  81ie  did,  however,  some  time  after  the  dis- 
charge was  executed  and  delivered,  for  the  purpose  of  having  the  mortgage  dis- 
charged of  record,  voluntarily  pay  to  the  cleric,  for  recording  the  discharge,  the 
sum  of  50  cents,  and  afterwards  received  from  the  county  clerk  the  discharge 
which  had  been  so  recorded.  Upon  this  fact  alone  the  learned  trial  judge  has 
held  the  defendant  liable  for  the  indebtedness,  upon  the  ground  that  by  re- 
•cording  the  discharge,  and  paying  for  such  record,  she  ratified  the  act  of  her 
liusband  in  inducing  the  plaintiff  to  advance  the  sum  of  $625,  upon  his  prom- 
ise ttiat  she  wouid^ive  security  upon  these  lands.  The  learned  trial  judge, 
in  his  opinion,  says:  "While,  therefore,  she  did  not  authorize  her  husband  to 
make  the  agreement  which  he  entered  into  with  the  plaintiff  for  the  loan  of 
this  money  and  its  security,  by  means  of  a  mortgage  to  be  executed  by  her, 
and  which  she  refused  to  perform  by  giving  tlie  mortgage,  she  did,  in  this 
manner,  obtain  the  fruits,  result,  or  benefit  of  the  transaction.  That  was 
claimed  by  her  as  a  matter  of  right,  and  the  discliarge  was  surrendered  to  her 
-at  her  request,  after  it  bad  been  obtained  by  the  plaintiff  from  the  clerk's 
-office,  and  that  was  a  ratification  of  the  unauthorized  agreement  made  by  her 
husband  in  her  behalf  upon  which  the  plaintiff  advanced  this  money;  for  she 
-could  not  take  the  benefit  derived  under  that  agreement,  as  she  did,  by  pro- 
viding for  the  recording  of  ttie  discharge,  and  afterwards  requesting  and  se- 
-curing  its  delivery  to  her,  without  assuming  the  obligations  of  the  agreement 
under  which  she  became  entitled  to  that  discharge. " 

The  authorities  cited  by  the  learned  judge,  [Heeitnans  v.  Clarkson,  64  N. 
Y.  171 ;  LeslU  v.  Wiley,  47  N.  Y.  648;  Andrews  v.  Insurance  Co.,  92  N.  Y. 
597;  Ti-ust  Co.  v.  Walworth,  I  N.  Y.  433.)  and  other  cases  which  might  bo 
-cited,  show  that  a  ratification  may  be  made  of  an  unauthorized  act,  and  that, 
when  made,  the  same  must  be  deemed  a  ratification  of  the  whole  of  the  trans- 
-action,  and  not  a  part  thereof  only.  Their  application  to  the  facts  disclosed 
in  this  case,  however,  is  not  readily  apparent.  The  truth  is,  as  between  the 
husband  and  the  wife,  ttiis  defendant  Was  a  mere  surety  for  the  payment  of 
the  indebtedness  which  originally  existed  upon  the  premises.  Her  husband 
was  the  original  debtor,  and  this  property  bad  been  pledged  as  security  for 
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the  paympnt  of  such  indebtedness.  There  does  not  seem  to  be  any  connec- 
tion between  the  procuring  of  the  discharge  of  the  old  mortgage  and  the- 
fraud  in  getting  the  money  therefor  from  the  plaintiff  which  would  bind  this 
defendant  by  way  of  ratification  by  simply  being  the  involuntary  recipient  of 
the  discharge  of  a  mortgage  procured  by  her  husband.  Furthermore,  it  does- 
not  seem  to  us  that  the  mere  requiring  and  paying  for  the  record  of  the  dis- 
charge of  the  old  mortgage  cun  be  deemed  a  ratiScation  of  any  act  of  her  hus- 
band. It  is  found  as  a  fact  by  tiie  trial  court  under  the  evidence  tliat  the- 
same  had  previously  been  executed  and  delivered  to  her.  As  between  the- 
parties  this  was  a. complete  discliarge  of  the  indebtedness.  Placing  such  dis- 
charge upon  record  atTected  the  rights  of  no  person.  Had  it  been  shown  that 
the  defendant  had  done  <iny  Hct  in  aid  of  her  husband  in  fraudulently  procur- 
ing the  moneys  for  the  discliarge  of  the  old  mortgage,  a  different  question- 
would  arise;  but  we  are  of  the  opinion  that  under  the  finding  of  fact  and 
conclusion  of  law  the  defendant  should  execute  another  mortgage  upon  the 
same  premises  to  reimburse  the  plaintiff  for  moneys  fraudulently  obtained 
from  him  does  not  nec-<*ssarily  follow,  and  for  this  reason  the  judgment  should 
be  reversed  and  new  trial  granted,  with  costs  to  the  appellant,  to  abide  the 
final  award  of  costs.    All  concur. 


Bradley  «.  City  of  Boohbstex. 

{Supreme  Court,  General  Term,  Fifth  DejjortTnent.    October  19,  1889.) 

1.  License— McirioiPAL  Obdisances— Delegation  op  Authoritt. 

The  charter  of  the  city  of  Rochester,  $  40,  gives  to  the  oommon  ooancll  the  power 
to  make  ordinances  to  regulate  (subdivisioa  19)  the  vending  of  wood,  coal,  meats, 
vegetables,  etc.,  and  to  prescribe  the  fees  to  be  paid  for  a  license  for  their  sale,  and 
(subdivision  34)  to  regulate  and  restrain  hawking  and  peddling  in  the  streets.  The 
city  passed  an  ordinance  prohibiting  the  peddling  of  vegetables,  etc.,  without  a 
license,  and  authorizing  the  mayor  to  license  any  proper  person  thus  to  sell  on  pay- 
ment of  license  fee.  Held,  that  the  ordinance  was  not  void  as  delegating  to  the 
mayor  authority  conferred  by  the  charter  on  the  common  council. 

8.    BaMB — USLA-WFCL  DISCRIMINATION. 

Nor  is  it  void  as  discriminating  in  favor  of  some  and  against  other  forms  of  traf- 
flc,  as  subdivision  2t  of  the  charter  selects  hawking  and  peddling  as  special  objects- 
for  the  regulating  and  restraining  power  of  the  council. 
8.  Same — License  Fees. 

In  an  action  to  recover  back  license  fees  already  paid  to  the  city,  the  contentloa 
that  the  licenses  are  void  because  not  signed  by  the  mayor  but  only  by  the  city 
clerk  is  groundless,  where  it  does  not  appear  but  that  the  licenses  were  as  effect- 
ual to  secure  the  privileges  paid  for  as  if  they  bad  been  signed  by  the  mayor,  and 
no  objection  was  made  on  thu  ground  by  the  parties  taking  the  licenses. 

Appeal  from  Monroe  county  court. 

Argued  before  Bakkrr,  P.  J.,  and  Dwight  and  Macomber,  JJ 

H.  J.  Sullivan,  for  appellant.    C.  D.  Kiehel,  for  respondent. 

Dwight,  J.  The  action  was  to  recover  back  sums  of  money  paid  by  the 
plaintiff  and  his  assignors  to  the  defendant  for  huckster's  license  fees.  The 
judgment  appealed  from  reversed  that  of  the  municipal  court,  which  dis- 
missed the  plaintiff's  complaint.  The  county  court  held  that  the  ordinance 
of  the  common  council  of  the  city  of  Rochester,  which  provided  for  the  licenses 
in  question,  was  void  for  the  reason  that  it  assumed  to  delegate  to  the  mayor 
an  authority  given  by  statute  to  the  common  council  itself,  and  which  could 
only  be  exercised  by  it.  In  this  view  of  the  case  we  think  the  county  court 
erred.  The  charter  of  the  city  of  Rochester  (section  40)  gives  to  the  common 
council  the  "power  to  make  *  *  *  such  ordinances,  by-laws,  and  regu- 
lations as  It  may  deem  desirable  within  the  said  city  for  the  following  pur- 
poses;" among  them,  by  subdivision  19,  "to  regulate  the  vending  of  wood, 
coal,  or  other  fuel,  meats,  vegetables,  fruits,  fish,  poultry,  milk,  and  provis- 
ions of  all  kinds,    *    *    *    and  to  prescribe  the  fees  to  be  paid  for  a  license 
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for  the  sale  of  the  aforesaid  cotnmodities:"  and,  by  subdivision  24,  "to  regu- 
late and  restrain  hawking  and  peddling  In  the  streets."  The  onlinance  in 
question  is  entitled  "An  ordinance  regulating  the  sale  of  vegetables  and  pro- 
visions," and  is  as  follows:  "Section  1.  No  person  shall  peddle  or  sell  from 
house  to. bouse,  witbin  the  city  of  liochester,  any  kerosene  oil,  vegetables, 
fruit,  garden  produce,  or  provisions  of  any  kind  whatever,  without  having  a 
license  therefor,  under  penalty  of  810  for  eiich  offense.  Sec.  2.  The  mayor 
of  the  city  of  Rochester  shall  license  any  proper  person  to  sell  as  above  on 
payment  therefor  of  a  license  fee  of  $15  for  e<ich  wagon  employed."  Here  is 
no  attempt  to  delegate  to  the  mayor  any  authority  conferred  by  the  charter 
upon  the  common  council.  On  the  contrary,  the  enactment  of  the  ordinance 
was  a  direct  exercise  by  the  common  council  of  the  authority  conferred  upon 
it,  viz.,  to  regulate  and  restrain  (by  ordinance)  the  peddling  of  certain  com- 
modities in  the  streets  of  Rochester.  This  the  ordinance  seeks  to  accomplish 
by  establishing  asyslem  of  licenses  for  such  trafiic,  and  prescribing  the  license 
fees  to  be  paid  therefor.  It  does  not  delegate  to  the  mayor  the  authority  be- 
longing  to  the  common  council,  but  in  the  exercise  of  that  authority  imposes 
upon  the  mayor  a  duty  appropriate  to  his  oflBce.  The  authority  conferred 
upon  the  common  council  by  statute  is  not  to  issue  licenses,  but  to  make  an 
ordinance  providing  for  licenses  to  be  issued.  The  duty  imposed  upon  the 
mayor  by  the  ordinance  is  to  issue  the  licenses  thus  provided  lor.  The  im- 
position of  that  duty  upon  the  mayor  is  clearly  within  the  authority  conferred 
upon  the  common  council. 

Counsel  for  the  respondent  (here)  makes  the  further  objection  to  the  ordi- 
nance that  it  discriminates  in  favor  of  some  and  against  other  forms  of  traf- 
fic-to all  of  which  the  statute  equally  applies.  There  does  not  seem  to  be 
much  force  in  the  objection,  even  under  the  first  subdivision  (subdivision  19) 
quoted  above;  but  it  is  entirely  obviated  by  the  second  subdivision  quoted, 
(subdivision  24,)  wliich  selects  hawkihg  and  peddling  on  the  streets  as  special 
objects  for  the  regulating  and  restraining  power  conferred  upon  the  common 
council.  It  is  further  objected  on  the  pait  of  the  respondent  that  the  licenses 
are  illegal  and  void  because  they  are  not  signed  by  the  mayor,  but  only  by 
the  city  clerk.  There  are  at  lei<st  two  answers  to  this  objection:  (1)  So  far 
as  appears,  the  licenses  were  as  effectual  to  secure  to  the  plaintiff  and  bis  as- 
signs the  privileges  paid  for  us  it'  they  bad  been  signed  by  the  mayor;  (2)  no 
objection  was  made  by  the  parties  taking  the  licenses  on  this  ground.  So  far 
as  this  objection  was  concerned,  the  payment  of  the  license  fees  was  vol- 
untary. The  licensees  were  not  required  to  pay  their  money  for  licenses  not 
in  due  form;  and  the  city,  having  accepted  their  money,  would  have  been 
estopped  to  question  the  regularity  of  their  licenses.  That  the  adoption  of 
an  ordinance  providing  for  license  was  a  valid  exercise  of  power  conferred 
by  the  legislature  upon  the  common  council  is  not  open  to  question.  People 
V.  Mulhollaiid,  19  Hun.  550.  affirmed.  82  N.  Y.  324.  The  judgment  of  the 
county  court  should  be  reversed,  and  that  of  the  municipal  court  of  Rochester 
alBimed.    All  concur.    So  ordered,  with  costs. 


D.  Ransou,  Son  &  Co.  o.  Bali. 

(Sxivreme  Court,  General  Term,  Fifth  Department.    October  19,  1889.) 

Tbade-Mark— In:priiioement. 

Defendant,  in  the  preparation  and  sale  of  a  medicine,  imitated  exactly  the  name 
of  the  medicine,  the  description  of  it,  the  directions  for  its  use,  and  the  design  of  the 
wrappers  used  by  plaintitf.  The  inner  wrapper  of  plaintiff's  medicine  described  it 
as  "prepared  by  Dr. "  M.,  who  had  originally  prepared  it,  and  sold  out  his  interest 
to  plaintiff,  but  the  outer  wrapper  describedlt  as  prepared  by  plaintiff.  M.  had 
either  assumed  or  acquired  from  his  business  the  title  of  "Doctor."  Held,  that 
the  statements  as  to  its  preparation  were  not  a  fraud  on  the  publio,  and  constituted 
no  defense  in  a  suit  by  plaintiff  to  enjoin  such  use  by  defendant. 
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S.  Same — Friudulejit  Istent. 

The  use  of  the  word  "Magnetic"  In  the  title,  M.'b  "Universal  Magnetic  Balm, " 
where  there  was  no  pretense  that  the  liquid  possessed  any  marnetic  qualities, 
does  not  show  any  fraudulent  intent  to  deceive  the  public  which  would  deprive 
plaintiff  of  ite  right  to  an  injunction. 

Appeal  from  special  term. 

B.  Ransom,  Son  &  Co..  a  corporation,  sued  to  restrain  Alvin  M.  Ball  from 
infringing  an  alleged  trade-mark.  From  a  judgment  for  plaintiffs,  defend- 
ant appeals. 

Argued  before  Baukeb,  P.  J.,  and  Cbilds  and  Dwight,  J  J, 

F.  S.  Perkins,  for  appellant.    N.  Morey,  for  respondent. 

Dwionx,  J.  The  action  was  to  restrain  the  defendant  from  infringing 
the  plaintiff's  trade-marii,  employed  upon  the  wrappers  of  a  proprietary  medi- 
cine. The  fraud  of  the  defendant  in  pirating  the  name  of  the  medicine,  the 
language  in  which  it  was  described,  the  directions  (or  its  use,  and  the  en- 
graved design  of  tlie  wrappers  in  which  it  was  sold,  was  bold  and  barefaced. 
There  is  no  attempt  to  deny  or  excuse  it.  The  only  defense  alleged  is  that 
tlie  plaintiff  corporation  had  no  rights  which  the  defendant  was  bound  to  re- 
spect, or  which  a  court  of  equity  will  interfere  to  protect,  because  its  trade- 
marli  was  itself  a  fraud  upon  the  public.  This  charge  is  founded  upon  two 
specifications,  viz. :  (1)  Tliat  the  plaintiff's  label  falsely  described  the  medicine 
as  "Prepared  by  Dr.  J.  li.  Miller;"  and  (2)  that  the  use  of  the  word  "Mag- 
netic" in  the  name  of  the  medicine  was  without'foundation  in  fact. 

We  do  not  think  tliat  the  facts  presented  under  either  or  both  of  these  speci- 
fications support  the  charge  of  fraud  against  the  plaintiff.  The  medicine  was 
originally  prepared  and  sold  by  one  J.  li.  Miller,  who  bad  either  assumed,  or 
acquired  from  his  business,  the  title  of  "Doctor."  He  had  sold  the  formula 
of  the  preparation,  the  good- will  of  the  business,  and  the  trade-mark,  or  the 
name  under  which  the  medicine  had  been  sold,  to  the  plaintiff.  The  outer 
wrappers  of  the  plaintiff's  bottle  bore  tlie  words,  plainly  printed,  "Prepared 
and  sold  bfy  D.  Ransom,  Son  &  Co.,  Proprs.,  Buffalo,  N.  Y."  It  was  on  an 
inner  wrapper  only,  directly  beneath  the  directious  for  the  use  of  the  medi- 
cine, that  the  words  were  printed.  "Prepared  by  Dr.  J.  R.  Miller."  We  think 
it  did  no  violence  to  the  facts  to  say  that  these  words  intended  that  the  medi- 
cine was  originally  prepared  by  Miller,  or  even — as  the  judge  at  special 
term  was  inclined  to  think — that  the  directions  were  prepared  by  Miller.  An 
intention  to  defraud  by  these  means  can  hardly  be  imputed  to  the  plaintiff, 
when  we  see  that  it  took  pains  to  inform  purchasers  of  the  actual  facts  by  the 
inscription  on  the  outer  label,  while  the  inscription  complained  of  was  con- 
cealed until  after  the  medicine  was  purchased,  and  tlie  outer  wrapper  re- 
moved. As  for  the  use  of  the  prefix  "Dr."  to  Miller's  name,  it  must  be  said 
that  the  title  is  too  common,  and  too  indefinite  in  its  meaning,  to  be  likely  to 
deceive  anybody.  It  is  as  freely  used  as  that  of  "Professor, "  and  means  as 
Utile. 

The  medicine  bore  the  name  of  "Miller's  Universal  Magnetic  Balm."  It 
is  not  pretended  that  the  liquid  possessed  any  of  the  properties  of  magnetism 
in  the  scientific  sense  of  the  word;  nor  do  we  think  it  clear  that  the  use  of 
the  word  "Magnetic"  in  its  title  was  Intended  to  deceive  the  public  in  that 
respect.  The  word,  so  far  as  any  meaning  was  attached  to  it,  was  probably 
used  rather  in  a  figurative,  than  in  a  literal  or  scientific,  sense;  and  there  was 
but  little  danger  of  its  being  misunderstood.  There  is  no  evidence  in  the  case 
which,  as  we  think,  would  have  justified  the  finding  that,  in  continuing  the 
use  of  the  name  under  which  the  plaintiff  bought  tiie  right  to  manufacture 
and  itell  Miller's  preparation,  it  was  guilty  of  any  intentional  or  actual  fraud 
upon  the  public  which  deprives  it  of  the  right  to  the  proteclion  of  the  law  in 
tlie  use  of  its  property.  The  judgment  should  be  affirmed.  All  concur. 
Judgment  affirmed,  with  costs. 
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French  v.  Pbatt. 

(Supreme  Court,  General  Term,  Fifth  Department.    October  19, 1889.) 

ExECCTioN  Sale — Property  is  Receiver's  Hands. 

A  sale  by  a  sherifl,  under  execution,  of  proper^  in  the  hands  of  a  receiver,  witbr 
out  leave  of  court,  U  void,  and  passes  no  title. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Abbie  £.  French  againat  Charles  H.  Pratt.    Judgment  was  en- 
tpred  for  plaintiff,  and  defendant  appeals. 
Argued  before  Bakkek,  P.  J.,  and  Dwight  and  Macomber,  J  J. 
Giles  E.  Stillwell,  for  appellant.     Day  <£  Homer,  for  respondent. 

Barker,  P.  J.  This  cause  came  before  this  court  for  review  upon  an  ap- 
peal from  a  judgment  entered  upon  the  report  of  a  referee.  The  action  was 
brought  to  recover  damages  for  removing  certain  machinery  and  articles  from 
premises,  bid  off  by  the  plaintiff  at  a  sheriff's  sale  of  real  estate  under  several 
executions  issued  out  of  the  Erie  county  court  upon  judgments  recovered  io 
justice's  court  upon  confession  against  one  Henry  A.  Pratt,  the  father  of  the 
defendant.  The  articles  removed  Uf  the  defendant  consisted  of  certain  ma- 
chinery for  making  cider.  The  plaintifTs  title,  if  any,  to  the  property  in  ques- 
tion, was  obtained  by  virtue  of  a  sheriff's  deed  purporting  to  convey  the  real 
estate  upon  which  the  machipery  was  located,  pursuant  to  tlie  sale  made  un- 
der the  execution.  The  plaintiff  claims  ownership  upon  the  theory  that  the- 
press  and  machinery  in  question  were  fixtures,  a  part  of  the  realty,  and  passed 
to  the  purchaser  as  an  incident  of  it.  The  defendant,  on  the  other  hand, 
claimed  title  to  the  property  in  question  under  and  by  virtue  of  a  bill  of  sale- 
of  the  property  from  Henry  A.  Pratt  to  one  C.  P.  Pratt,  which  was  assigned 
to  the  defendant,  and  also  by  virtue  of  a  release  of  the  property  in  question 
from  one  Alger,  who  had  been  appointed  a  receiver  of  tlie  property  in  ques- 
tion, and  taken  possession  of  it  prior  to  the  sale  under  the  executions,  in  an 
action  brought  by  the  wife  of  Henry  A.  Pratt  against  him,  in  which  trans- 
fers by  botli  Henry  A.  Pratt  and  the  receiver  the  property  in  question  was- 
treated  as  personal  property,  and  not  as  real  estate.  The  referee  reported  in> 
favor  of  the  plaintiff,  necesiiarily  disposing  of  the  case  upon  the  theory  that 
the  machinery  in  question  was  fixtures  and  a  part  of  the  freehold,  at  the 
same  time  holding  that  the  transfer  or  sale  by  Henry  A.  Pratt  to  Charles  P. 
Pratt  was  fraudulent  and  void  as  against  existing  creditors  of  Henry  A.. 
Pratt. 

It  appears  from  the  facts  found  by  the  referee  that  on  the  18th  day  of  March, 
18^3,  in  an  action  for  separation  brought  by  the  wife  of  H.  A.  Pratt  against 
him,  one  Alger  was  appointed  receiver  of  the  property  of  Henry  A»Pratt,  and: 
took  possession  of  this  property,  and  on  the  18th  day  of  March,  1883,  the  de- 
fendant, who  was  the  son  of  H.  A.  Pratt,  paid  his  mother  the  sum  of  $500 
and  upwards,  and  in  consideration  thereof  was  given  by  her  and  said  receiver 
a  written  release  of  all  their  right,  title,  and  interest  in  the  same.  The  judg- 
ments against  Henry  A.  Pratt  were  all  recovered  in  1882,  and  by  filing  trau- 
scripts  became  liens  on  the  land  December  14,  1882,  and  executions  thereon 
were  issued  to  the  sheriff  February  20. 1883,  and  this,  among  other  property, 
was  sold  by  him  to  the  plaintiff  on  April  6, 1883,  after  the  receiver  had  taken 
possession.  Under  such  circumstances  the  defendant  claims  title,  and  that 
the  sale  of  the  property  by  the  sheriff,  while  the  property  was  in  the  posses- 
sion of  a  receiver,  without  leave  of  the  court,  is  illegal  and  void,  and  cites  la 
suppoit  of  his  position  the  recent  case  of  Walling  v.  Miller,  1U8  N.  Y.  173, 
15  N.  £.  Kep.  65.  It  is  said  in  that  case  that  on  the  day  the  receiver  took 
possession  "of  the  property,  and  thereafter,  it  was  in  theory  of  law  in  the  pos- 
session and  custody  of  the  court,  and  the  sheriff  had  no  liglit  to  interfere  with 
it  by  virtue  of  his  lien  under  the  execution  in  his  hands.    The  lien  of  the  ex- 
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ecntion  was  not  destroyed  by  the  appointment  of  the  receiver,  but  the  rights 
and  interests  of  all  parties  in  the  property  were  thereafter  to  be  adjusted  by 
the  court  Trhicb  appointed  the  receiver,  and  the  property  could  not  be  taken 
out  of  the  possession  of  the  receiver,  and  sold  upon  the  execution  without 
leave  of  the  court.  The  execution  creditor  could  bring  his  lien  to  the  atten- 
tion of  the  court  in  the  action  in  which  the  receiver  was  appointed,  and  ask 
to  have  the  execution  satisfied  out  of  the  proceeds  of  the  property.  But  per- 
sons having  liens  upon  the  property  had  no  right  to  interfere  with  its  posses- 
sion by  the  receiver,  and,  without  any  application  or  adjudication  of  the  court, 
sell  and  dispose  of  it,  and  thus  dissipate  it,  and  deprive  the  court  of  jurisdic- 
tion to  administer  it.  *  *  *  Therefore,  before  a  legal  sale  could  be  made 
of  these  buildings  upon  the  execution,  application  should  have  been  made  to 
the  court  which  appointed  tlie  receiver  for  leave  to  make  the  sale.  An  appli- 
cation might  also  have  been  made  to  the  court  for  payment  of  the  execution 
out  of  the  proceeds  of  the  sale.  But  the  sale  under  the  execution  without 
leave  of  the  court,  while  the  property  was  thus  in  the  custody  of  the  f ourt, 
was  wholly  illegal  and  void.  Therefore,  as  the  plaintiff's  title  rests  wholly 
upon  the  execution  sale,  it  fails,  and  for  that  reason  he  should  have  been  non- 
suited at  the  trial."  The  court  of  appeals  cites  in  support  of  the  doctrine 
declared  by  it  the  cases  of  Noe  v.  Gibson,  7  Paige,  613;  Bank  v.  achermer- 
hom,  10  Paige,  268;  Wiawall  v.  Sampson,  14  How.  52, — all  of  which  sustain 
the  rule.  In  view,  therefore,  of  these  decisions  and  the  facts  found  by  the 
referee,  the  referee  should  have  dismissed  the  plaintiff's  case  for  the  reason 
that  she  had  established  no  title  to  the  property  taken  by  the  defendant.  This 
view  of  the  case  renders  it  unnecessary  to  discuss  the  other  exceptions  in  the 
case.  The  judgments  appealed  from  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  abide  the  event.    All  concur. 


HuRD  et  al.  V.  Bovee  et  ah 

BovBE  et  al.  v.  Hurd  et  al. 

(Supreme  Courti  General  Term,  Fifth  Department.    October  19, 18^.) 

1.  EviDBNCE— Parol. 

A  memorandum  for  the  sale  of  lumber  was  as  follows :  "Sold  toB.  &K.  •  *  * 
100  M.  l-inch  shipping  oolls,  to  be  shipped  before  July  1st,  at  $11.36,  they  to  pay  the 
B.  C.  railway  charges;  and  100  M.  1-inoh  shipping  cuUs,  to  be  shipped  after  August 
25,  and  before  Oct.  1,  at  $11 ;  and  100  M.  16^- inch  and  up  wide  coffin  boards,  sound 
common,  seasoned  eight  months.  Terms,  two  months. "  Held,  that  evidence  was  ad- 
missible to  show  the  whole  contract,  as  the  memorandum  failed  to  fix  the  price  of 
the  last  amount  of  lumber,  or  the  time  of  delivery,  and  the  language,  "Terms,  two 
months, "  was  ambiguous. 

&  Same. 

Evidence  that  the  purchasers  were  to  give  their  notes  for  the  several  deliveries 
at  two  months,  and  that  the  price  for  the  last  lot  was  $16  poT  thousand,  does  not 
not  vary  or  contradict  the  terms  of  the  written  memorandum. 

&  Same— Rblbyabct. 

Id  an  action  for  the  price  of  the  third  lot  of  lumber,  the  defense  being  a  breach 
of  the  contract  by  platntifls,  evidence  relating  to  the  former  shipments  was  ad- 
missible, as  a  necessary  part  of  the  history  of  the  transaction,  and  ae  showing  the 
interpretation  given  to  the  contract  by  defendants,  and  also  as  showing  perform- 
ance by  plaintiffs  up  to  the  alleged  refusal  of  defendants  to  perform  their  part. 

Appeal  from  judgments  on  report  of  referee. 

Action  by  Hurd  &  Hauenstein  against  Bovee  &  Kelsey,  and  by  Bovee  ft 
Kelsey  against  Hurd  &  Hauenstein.  Judgments  in  both  actions  were  en- 
tered in  favor  of  plaintiffs  in  the  first  action,  and  Bovee  &  Kelsey  appeal. 

Argued  before  Barkek,  P.  J.,  and  Dwight  and  Childs,  JJ. 

W.  J.  Peek,  for  appellants.    N.  Morey,  for  respondents. 

DwiOHT,  J.    These  were  cross-actions.     The  first  was  for  the  price  of  a 
quantity  of  lumber  sold  and  delivered;  the  second,  for  damages  for  the  non- 
v.7N.Y.8.no.7 — 16 
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performance  of  a  contract  for  the  sale  and  delivery  of  lumber.  The  alleged 
defense  in  the  first  action  was  the  cause  of  action  alleged  in  the  second.  At 
the  time  of  the  bargain  for  the  lumber,  a  memorandum  was  made  by  the 
plaintiff  Hauenstein,  and  signed  by  him  in  the  name  of  his  Arm,  and  deliT> 
ered  to  the  defendant  Bovee.  It  was  in  the  following  words:  "Buffalo,  K. 
T.,  May  13,  1880.  Sold  to  Messrs.  Bovee  &  Kelsey,  to  be  delivered  on  cars 
here,  100  M.  1-inch  shipping  culls,  to  be  shipped  before  July  1st,  at  811.25. 
they  to  pay  the  B.  C.  railway  charges;  and  100  M.  1-inch  shipping  culls,  to 
be  shipped  after  August  25,  and  before  Oct.  1,  at  811;  and  100  M.  16|-inch 
and  up  wide  cofl9n  boards,  sound  common,  seasoned  eight  months.  Terms, 
two  months.     [Signed]    Hurd  &  Hauenstein.  " 

On  the  trial,  evidence  was  received,  on  the  part  of  the  plaintiffs  in  the  first 
action,  to  show  what  was  the  whole  of  the  contract  between  the  parties.  The 
evidence  was  objected  to,  and  the  exception  to  its  admission  presents  the 
question  principally  discussed  as  the  ground  of  this  appeal.  We  thinlc  the 
evidence  was  properly  admitted,  because  the  memorandum  showed  on  its  face 
that  it  did  not  contain  a  complete  contract  between  the  parties.  There  is  no 
price  Hxed  for  the  100,000  feet  of  wide  boards,  nor  any  time  fixed  at  or  within 
wliich  that  portion  of  the  lumber  should  be  delivered.  Moreover,  the  lan- 
guage, "Terms,  two  montlis,"  is  manifestly  ambiguous.  Does  it  mean  two 
months'  credit  on  each  delivery  of  the  lumber  sold,  or  two  months'  credit  on 
the  whole,  after  the  last  shipment  shall  be  made?  And  the  memorandum  is 
all  the  more  uncertain  in  tliis  respect  because  no  time  is  fixed  or  limited  for 
the  shipment  of  the  last-mentioned  100,000  feet  of  lumber.  The  oral  evidence 
of  tlie  contract  actually  made  seems  to  have  been  properly  received,  for  the 
reasons  stated,  and  under  the  authority  of  such  cases  as  Trust  Co.  y.  Whiton, 
97  N.  Y.  172,  and  Briggs  v.  Hilton.  99  N.  Y.  517,  526,  3  N.  E.  Rep.  51. 
Tlie  evidence  on  both  sides  shows  that  the  provision  for  two  months'  time, 
indefinite  as  it  was,  was  not  in  the  memorandum  when  it  was  signed,  but  was 
added  on  the  suggestion  of  the  defendant  Bovee  that  the  terms  of  sale  were 
omitted.  The  oral  evidence  being  admitted,  the  referee  was  justified  in  find- 
ing that  the  credit  to  be  given  was  two  months  on  each  delivery,  and  not  on 
tlie  entire  amount  of  lumber  after  the  whole  should  be  delivered.  It  could 
hardly  have  been  the  latter,  in  view  of  the  fact  that  the  period  of  delivery  of 
the  first  two  lots  of  lumber  covered  nearly  five  montlis  of  time;  and  there- 
fore, on  the  defendant's  theory,  the  credit  to  be  given  to  them  would  have 
varied  from  two  to  seven  months,  even  supposing  the  last-mentioned  lumber 
were  to  have  been  delivered  within  the  time  prescribed  for  the  delivery  of  the 
former  lots.  The  oral  evidence  received  justified  the  further  finding,  in  ad- 
dition to  the  facts  evidenced  by  the  memorandum,  that  the  defendants  were 
to  give  their  notes  for  the  several  deliveries  of  lumber,  at  two  months,  and 
that  tliey  were  to  pay  for  the  last  lot.  of  wide  boards,  at  816  per  thousand 
feet.  There  was  nothing  in  the  evidence  thus  received  to  contradict  or  vary 
any  of  tlie  terms  contained  in  the  written  memorandum.  It  merely  supplied 
some  details  essential  to  the  contract,  but  omitted  from  the  memorandum, 
and  in  one  case  resolved  a  patent  ambiguity  in  respect  to  the  terms  of  pay- 
ment. 

The  contract  being  thus  established,  there  could  not  well  be  any  qnestion, 
on  the  facts,  of  the  right  of  the  plaintiffs  in  the  first  action  to  recover.  They, 
first,  on  May  28th,  shipped  to  the  defendants'  order  about  60,000  feet  of  the 
shipping  culls,  which  were  accepted  and  paid  for,  as  the  contract  provided, 
by  the  defendants'  note  at  two  months.  With  the  transmission  of  this  note, 
the  defendants  requested  -the  plaintiffs  to  ship  no  more  until  further  orders. 
Accordingly,  the  plaintiffs  made  no  further  shipment  until  July  31st,  when, 
by  fuither  direction  of  the  defendants,  they  shipped  about  50,000  feet  of  the 
same  class  of  lumber,  to  the  same  consignees,  named  by  the  defendants,  which 
was  refused  by  the  consignees  as  not  being  in  compliance  with  their  (the  con- 
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signees')  contract  with  the  defendants;  and  the  plaintiffs,  while  protesting  that 
it  was  in  compliance  with  their  own  contract  with  the  defendants,  finally  con- 
aentad  to  take  the  lumber  back.  It  is  instructive,  in  respect  to  the  complete- 
ness of  the  memorandum  in  evidence,  to  observe,  in  this  connection,  tliat  the 
-defendants  rejected  this  lumlter  on  the  ground  that  some  portion  of  it  was 
less  than  six  inches  wide,  and  insisted  that  this  was  in  violation  of  the  con- 
tract actually  made  with  the  plaintiffs,  although  tlie  width  of  the  lumber  is 
not  mentioned  in  the  memorandum.  Later,  and  shortly  before  the  1st  of  Oc- 
tober, by  direction  of  the  defendants,  the  plaintiffs  made  another  shipment 
of  about  60,000  feet  of  tlie  shipping  culls  to  the  same  consignees,  which  was 
accepted  by  the  defendants  as  in  compliance  witli  the  contract,  but  for  which 
they  did  not  pay  by  their  note  or  otherwise,  and  for  which  the  recovery  was 
bad  in  the  first  of  these  actions.  The  grounds  assigned  by  the  defendants  for 
their  refusal  to  give  their  note  in  payment  for  this  shipment  of  lumber  was 
tl)e  same  as  that  pleaded  as  a  defense  to  the  first  action,  viz.,  that  the  contract 
was  entire,  and  that  the  plaintiffs  were  bound  to  deliver  all  the  lumber  men- 
tioned in  the  memorandum  before  they  were  entitled  to  be  paid  for  any.  We 
have  seen  that  this  ground  of  defense  was  unavailing  under  the  contract  as 
established  on  the  trial,  and  found  by  the  referee.  That  contract,  the  ref- 
eree was  justified  in  holding,  was  broken  by  the  defendants,  and  not  by  the 
plaintiffs. 

There  was  an  objection  by  the  defendants  to  the  reception  of  evidence  re- 
lating to  the  two  shipments  of  lumber  which  preceded  that  for  which  the  re- 
-oovery  was  had.  The  objection  was  not  much  insisted  upon  on  the  argument 
here,  and  it  was  clearly  not  well  founded.  The  evidence  furnished  a  neces- 
sary part  of  the  history  of  tlie  tvansactions  of  the  parties  under  their  contract. 
It  went  to  show  the  practical  interpretation  given  to  the  contract  by  the  de- 
fendants themselves,  and  that  the  contract  liad  been  performed  by  the  plain- 
tiffs up  to  the  time  of  the  refusal  of  the  defendants  to  perform  on  their  part. 

On  the  whole  we  regard  the  plaintilTs'  case  iu  the  first  action,  and  their  de- 
fense in  the  second,  as  well  supported  in  fact  and  iu  law.  Both  the  judgments 
should  be  aflSrmed.    All  concur. 


duBBELL  V.  HARBECE. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department,    October  19, 1889.) 

JTcSnCSS  OP  THB  PeAOB— RJBTAISBR  A8  AtTOHSET. 

Where  a  justice  of  the  peace,  who  was  also  an  attorney  at  law,  two  days  after  a 
snnimons  issued  hy  him,  accepted  a  retainer  from  the  plaintiff  to  bring  another  suit 
for  him  in  the  supreme  court,  the  judgment  entered  by  the  justice  for  the  plaintiff 
In  the  original  suit  should  be  set  aside,  though  there  probably  was  no  corrupt  in- 
tent in  accepting  the  retainer. 

Appeal  from  Allegany  county  court. 

John  Hubbell  recovered  judgment  against  John  Harbeck  before  a  justice 
«t  the  peace.  From  a  judgfaient  of  the  county  court  setting  aside  the  judg- 
ment, plaintiff  appeals. 

Argued  before  Babker,  P.  J.,  and  Macohber  and  Childs,  JJ. 

S.  C.  Swift,  for  appellant.    P.  N.  Todd,  for  respondent. 

DwiaHT,  J.  Two  days  after  he  issued  the  summons  in  this  action,  the 
Justice,  who  was  an  attorney  at  law,  accepted  a  retainer  from  the  plaintiff  to 
bring  an  action  for  him  in  the  supreme  court,  and  proceeded  to  do  so.  It  was 
the  first  time  he  bud  ever  been  employed  as  an  attorney  by  the  plaintiff.  He 
was  acting  in  that  capacity  when  this  action  was  tried.  The  defendant,  hav- 
ing learned  of  the  relation  existing  between  his  adversary  and  the  court  after 
the  joining  of  issue,  filed  an  aflidavit  of  the  facts  on  the  adjourned-  day,  and 
asked  that  the  action  be  dismissed  for  that  reason.  The  motion  was  denied, 
and  the  justice  tried  and  rendered  judgment  iu  the  action.    It  Is  said  that  the 
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case  showed  that  the  Justice  was  not  influenced  to  the  prejudice  of  the  defend* 
ant  by  his  relation  to  the  plaintiff;  and  so  it  seems  to  us  on  the  evidence  con- 
tained in  the  return.  But  in  this  case  the  justice  not  only  tried  the  cause, 
ruled  on  questions  of  law  and  the  admission  of  evidence,  decided  the  case,  and 
made  the  judgment,  but  he  took,  the  minutes  of  testimony,  and  made  tlie  re- 
turn. All  these  functions  were  performed  by  one  who  stood  to  the  plain tifF 
in  the  confidential  relation  of  his  attorney  in  another  action,  upon  a  retainer 
which  the  plaintiff  had  tendered  to  him,  and  he  had  accepted,  after  he  had  as- 
sumed the  office  of  judge  between  the  plaintiff  and  defendant.  There  may 
have  been  no  corrupt  intent  in  offering  the  retainer.  There  probably  was 
none  in  accepting  it.  But  the  transaction  did  not  avoid  the  appearance  of 
evil,  and  was  certain  to  cause  suspicion  and  distrust  on  the  part  of  the  de- 
fendant towards  the  tribunal  to  which  he  was  compelled  to  submit  his  rights. 
In  O'Brien  v.  Long,  1  !N.  Y.  Supp.  695,  (decided  in  this  court  last  year,)  an 
order  setting  aside  a  referee's  report  was  sustained  upon  facts  much  less 
marlced  than  those  which  characterize  this  case.  There  a  referee  was  attoi^ 
nej  for  one  of  the  parties  in  two  actions,  which  were  referred  to  the  attorney 
for  the  plaintiff  in  the  action  before  him.  He  reported  in  favor  of  the  plain- 
tiff, and  the  report  was  set  aside,  though,  as  the  court  said,  "there  was  no 
reason  for  supposing  that  the  referee  was  corruptly  influenced  by  the  fact," 
and  the  plaintiff  himself  was  wholly  ignorant  of  the  relation  existing  l)etween 
his  attorney  and  the  referee.  In  this  case  it  was  the  plaintiff  who  induced 
the  improper  relation  by  the  offer  of  a  retainer  to  the  justice  before  whom  his 
action  was  pending;  The  case  of  Stebhins  v.  Brown,  65  Barb.  272,  was  pre- 
cisely like  this  case,  except  that  the  judicial  ofBcer  wlio  accepted  the  retainer 
from  one  of  the  parties  to  a  litigation  pending  Itefore  him  was  a  referee  ap- 
pointed by  the  supreme  court;  and  his  report  was  set  aside.  We  Icnow  of  no 
reason  why  the  same  rule  in  defense  of  the  purity  and  exemption  from  suspi- 
cion of  the  judicial  office  should  not  apply  to  justices  of  the  peace  equally  with 
referees.  In  the  case  of  People  v.  Suffolk  Common  Pleax,  18  Wend.  550,  the 
action  of  a  justice  of  the  peace  was  in  question,  and  a  writ  of  certiorari  to  re- 
view a  judgment  rendered  by  him  was  quashed  t)ecause  the  justice  himself 
drew  the  affidavit  upon  which  the  writ  was  allowed.  Judge  Bronson,  in  his 
opinion,  says:  "The  act  complained  of  was  calculated  to  impair  the  con Q- 
dence  of  the  opposite  party  in  the  impartiality  of  the  officer,  which  is,  of  it- 
self, an  evil  which  should  be  ciirefully  avoided."  We  have  no  hesitation  in 
affirming  the  judgment  of  the  county  court,  which  reversed  that  of  the  jus- 
tice, on  the  ground  above  stated.  All  concur.  Judgment  of  the  county  court, 
reversing  that  of  the  justice,  affirmed,  with  costs. 


Brewbb  v.  Ford. 

{Supreme  Court,  General  Term^  Fifth  Department    October  16, 1889.) 

Salb— Conditional  Balk— Tkovbb  bt  Veitoob. 

If  personal  property  is  sold  and  delivered  under  an  agreement  that  the  title  shall 
not  pass  until  the  negotiable  notes  given  for  the  purchase  money  are  fuUy  paid,  the 
seller  can,  on  default  in  payment,  recover  in  trover  the  value  of  the  goods  from  the 
asaignee  of  the  purchaser,  under  on  assignment  for  the  benefit  of  creditors,  with- 
^  out  first  tendering  the  unpaid  notes;  as  to  deny  him  a  recovery  without  such  ten- 
der would  be  to  virtually  confine  him  to  the  security  of  the  property,  when,  by  the 
contract,  he  is  also  entiUed  to  rely  on  the  purchaser's  promise  to  pay.  ICaoombxb, 
J.,  dissenting. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Francis  B.  Brewer  against  James  E.  Ford,  assignee  for  the  bene- 
fit of  creditors  of  the  Clark  Manufacturing  Company,  to  recover  for  the  con- 
version of  certain  machinery.  A  verdict  was  directed  for  defendant,  and 
Judgment  rendered  accordingly,  from  which  plaintiff  appeals. 

iUgued  before  Barker,  P.  J.,  and  Dwight  and  Macombeb,  JJ. 
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Fitch  <&  Sraunlein,  for  appellant.    Frank  O.  Ferguson,  for  respondent. 

Babeeb;  F.  J.  The  trial  court  directed  a  yerdict  in  the  defendant's  favor. 
This,  I  think,  was  error.  The  plaintiff  was  the  owner  of  the  property  in 
question  on  the  19tb  day  of  January,  1880.  On  that  day  he,  by  an  instru- 
ment in  writing,  agreed  to  sell  the  same  with  other  property  to  the  Clark 
Manufacturing  Company,  doing  business  in  the  city  of  Buffalo,  at  the  agreed 
price  of  $9,000.  The  purchaser,  in  pursuance  of  the  terms  of  tlie  agreement. 
gave  its  negotiable  promissory  notes,  payable  on  future  dates,  and  bearing  in- 
terest. The  contract  contained  this  provision:  "B.  F.  Brewer  agrees  to  sell 
to  the  Clark  Manufacturing  Company  a  certain  amount  of  machinery,  and 
all  patterns  pertaining  to  lock  business.  «  «  *  Said  machinery  shall  be 
the  property  of  said  Brewer,  in  care,  custody,  and  charge  of  the  said  Mix 
Brothers  until  paid  for.  Said  Brewer  agrees  to  accept  in  payment  of  said 
purchase,  as  conditioned  above,  $500  on  the  1st  day  of  April,  prox.;  S500, 
with  interest  on  the  whole  amount  unpaid,  on  the  1st  day  of  April,  1881; 
41,000  on  the  whole  amount  unpaid,  on  the  1st  day  of  April  thereafter  until 
the  same  is  paid.  Notes  to  be  given  for  the  amounts.  And  the  aforesaid 
manufacturing  company  agrees  to  make  the  above-described  purchase  upon 
the  conditions  therein  set  forth,  recited  for  the  faithful  performance  of  the 
above-written  contract  and  agreement."  Mix  Bros.,  referred  to  in  the 
agreement,  were  loc^makers,  and  immediately  after  the  contract  was  exe- 
euted  they  went  into  the  employment  of  the  manufacturing  company,  and 
were  engaged  in  the  use  of  the  machinery  in  question  which  had  been  de- 
livered to  the  purchaser.  In  April,  1887,  the  manufacturing  company  was 
insolvent,  and  made  a  general  assignment  of  all  of  its  property  to  the  de- 
fendant. Ford,  for  the  benefit  of  its  creditor.  At  that  time  three  of  the 
notes,  of  81,000  each,  remained  unpaid,  one  of  them  past  due  and  the  others 
would  fall  due  in  one  or  two  years  thereafter.  When  the  assignment  was 
executed,  a  part  of  the  property  and  machinery  sold  under  the  said  contract 
bad  been  lost,  consumed,  sold,  or  destroyed,  and  that  which  remained  was 
included  in  the  schedule  attached  to  the  assignment,  and  was  delivered  into 
the  possession  of  the  assignee,  the  defendant.  The  value  of  this  portion  of 
the  property  had  greatly  depreciated,  and  the  proofs  tended  to  show  that  its 
market  value  was  less  than  the  amount  of  the  unpaid  notes.  Before  the 
commencement  of  this  action  the  plaintiff  demanded  the  property  of  the  de- 
fendant, who  refused  to  give  up  his  possession.  The  plaintiff  was  the  owner 
of  the  notes,  and  had  them  in  court  during  the  trial.  At  the  close  of  the  evi> 
dence  the  court  held  that  by  the  terms  of  the  contract  the  title  to  the  prop- 
erty remained  in  the  plaintiff,  but  that  he  was  not  entitled  to  recover  in  this 
action  the  value  of  the  property  mentioned  unless  he  unconditionally  de- 
livered up  the  unpaid  notes  for  cancellation.  This  the  plaintiff  refused  to 
do,  but  he  offered  to  place  the  notes  in  the  hands  of  the  clerk  of  the  court,  to 
remain  in  his  possession  for  the  purpose  and  with  the  authority  to  indorse 
upon  the  notes  as  payment  thereon  such  sum  as  the  jury  should,  in  their  ver- 
dict, fix  as  the  value  of  the  property,  and  if  the  amount  of  the  verdict  equals 
the  amount  of  the  notes  the  notes  should  t'e  canceled  and  delivered  to  the  de- 
fendant in  this  action,  or  to  the  Clark  Manufacturing  Company,  or  to  such 
person  or  persons  as  the  court  may  direct.  The  court  thereupon  directed  a 
verdict  in  the  defendant's  favor. 

By  the  terms  of  the  agreement  the  title  did  not  pass  to  the  vendee,  but  it 
was  expressly  reserved  to  the  vendor  until  paid  for.  The  contract  on  the 
part  of  the  vendor  was  wholly  executory.  The  words  used  are,  "agrees  to 
sell,"  which  excludes  all  claim  that  it  was  a  sale  in  prcesenti.  It  was  lawful 
for  the  parties  to  make  an  agreement  to  that  effect,  it  is  manifest  that  the 
object  which  the  parties  had  in  view  was  to  give  the  plaintiff  security  on  the 
property  until  the  purchase  price  was  fully  paid,  for  it  is  distinctly  stated 
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that  the  purchaser  consented  to  all  the  conditions  of  the  contract,  for  the  par- 
pose  of  securing  "the  faithful  perforniancu  of  the  agreement,"  and,  as  if  to 
emphasize  that  the  title  to  the  property  was  not  to  pass  until  paid  for,  the 
vendor  bound  himself  in  the  sura  of  $500  for  the  faithful  performance  of  the 
agreement.  The  vendees  gave  no  other  security  than  their  promise,  and  it 
is  reasonable  to  suppose  that  the  contract  was  put  in  the  form  in  which  it 
was  executed,  that  the  plaintiff  should  retain  the  title  as  a  security  for  the 
payment  of  the  purchase  money.  The  plaintiff,  in  this  controversy  with  the 
defendant,  stands  on  the  terms  of  the  agreement  as  the  basis  of  hb  right  of 
action,  and  we  must  give  effect  to  the  intention  of  the  parties  as  expressed 
in  the  contract.  It  was  undoubtedly  understood  when  the  agreement  was 
made  that  the  vendee  should  have  the  use  of  the  property  and  machinery  in 
its  manufacturing  establishment,  although  no  such  intention  is  expressed  in 
the  agreement.  But  such  an  arrangement  was  not  inconsistent  with  the 
condition  expressed  on  the  face  of  the  contract,  that  the  title  should  not  pass 
to  the  vendee  until  the  notes  were  all  paid.  When  default  was  made  in  the 
payment  of  the  notes  which  matured  April  3, 1887,  the  plaintiff  had  the  right 
to  take  possession  of  the  property  as  against  his  vendee,  for  the  purpose  of 
preserving  his  security,  and  enforcing  his  right  to  have  the  property  devoted 
to  the  pttyroent  of  his  debt.  If  he  could  not  retake  possession  for  that  pur- 
pose, then  the  security  was  practically  valueless,  and  the  retention  of  the 
title  in  himself  was  of  no  avail.  The  various  decisionsMn  this  state  as  to  the 
character  and  effect  of  contracts  similar  to  the  one  now  before  us  sustain  the 
propositions  above  stated.  In  Herring  v.  Hoppock,  15  N.  Y.  409,  it  was  de- 
termined that  one  who  has  bargained  for  the  purpose  of  a  chattel,  and  agreed 
to  pay  therefor  at  a  future  day,  and  has  received  a  delivery  under  an  agree- 
ment that  no  title  should  vest  in  him  until  payment,  acquired  no  title,  and 
that  a  creditor  of  such  person,  who  had  levied  an  execution  therebn,  was  lia- 
ble to  the  owner  for  tlie  conversion  of  the  chattel.  This  proposition  is  de- 
cisive of  the  present  case,  for  the  defendant  occupies  exactly  the  same  posi- 
tion as  his  assigpor  did  at  the  time  he  made  the  assignment.  The  case  of 
Ballard  v.  Burgett,  40  N.  Y.  814,  fully  recognized  the  doctrine  stated  in  the 
case  last  cited,  and  all  the  subsequent  decisions  are  to  the  same  effect,  and 
the  following  may  also  be  cited:  Cole  v.  Mann,  62  N.  Y.  1;  Austin  v.  Dye, 
46  N.  Y.  500;  Strong  v.  Taylor,  2  Hill,  326;  Harknesa  v.  Rwadl,  118  U.  S. 
663,  7  Sup.  Ct.  Rep.  51;  Mott  v.  Bank,  22  Hun.  354;  Sargent  v.  Metenlf, 
5  Gray,  306;  Manning  v.  Ktenan,  73  N.  Y.  45.  In  denying  the  plaintifTs 
motion  for  a  new  trial,  which  was  roaile  before  the  learned  judge  who  pre- 
sided at  the  court,  it  was  admitted  that  by  the  terms  of  the  agreement  the 
sale  was  conditional,  and  that  no  title  passed  to  the  vendee,  and  that  it  re- 
mained in  the  vendor  until  full  payment  of  the  purchase  price;  but  he  ex- 
pressed the  opinion  that,  in  default  of  payment  at  the  time  stipulated,  the 
vendor  had  one  of  two  remedies,  either  uf  which  he  might  pursue,  but  not 
both:  that  he  could  sue  for  the  purchase  money  unpaid,  and,  if  he  did  so, 
that  would  be  an  election  on  his  part  that  the  title  should  vest  in  the  vendee 
at  once,  or  he  could  bring  an  action  to  regain  the  possession  of  the  property, 
or  to  recover  its  value  from  the  wrong-doer,  who  may  have  converted  it  ta 
his  own  use,  and  by  so  doing  would  be  regarded  as  having  terminated  the 
agreement  and  canceling  the  vendee's  promise  to  pay  for  the  property.  This 
view  of  tlie  legal  effect  of  the  contract  denies  to  the  vendor  the  full  benefit  of 
his  agreement,  and  deprives  him  of  the  right  to  enforce  the  vendee's  promise 
to  pay  for  the  property,  and  at  the  same  time  retain  the  title  thereto,  as  a  Be> 
curity  for  the  performance  of  the  vendee's  promise.  In  other  words,  the 
rule,  as  stated,  would  be  equivalent  to  a  denial  of  the  validity  of  such  con- 
tract. 

The  rights  asserted  by  the  plaintiff,  that  under  the  contract  he  may  retairv 
the  title  to  the  property,  and  at  the  same  time  enforce  the  vendee's  promise 
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to  pay  the  purchase  price,  are  not  inconsistent,  and  both  propositions  have 
their  foundation  in  the  agreement,  which  was  in  all  respects  lawful  as  be- 
tween the  parties  thereto.  Suppose  A.  should  agree  to  sell  to  B.  an  article  of 
persona]  property,  at  a  fixed  price,  which  B.  agreed  to  pay  at  a  future  day, 
under  a  stipulation  that  the  possession  of  tlie  property  should  remain  with 
the  vendor,  and  the  title  not  pass  to  the  vendee  until  full  performance  of  the 
buyer's  promise  to  pay  for  the  same,  no  one  would  asseit,  I  think,  that  such 
an  agreement  was  unlawful,  and  could  not  be  enforced  by  a  resort  to  proper 
legal  remedies.  The  vendor  could  maintain  an  action  on  the  vendee's  prom- 
ise to  pay,  and  hold  the  title  to  the  property,  and  retain  the  possession  as  a 
security  for  the  payment  of  tlie  judgment.  Such  an  action  would  not  be  in- 
consistent  with  the  nght  of  the  vendor  to  retain  the  title  and  possession  until 
the  vendee  peilormed  his  promise.  If  it  should  be  held  that  an  action  for  the 
purchase  money  under  such  an  agreement  was  inconsistent  with  the  title  in 
him,  it  would  be  in  effect  declaring  the  contract  nugatory  as  to  the  vendor. 
So  in  the  case  before  us,  if  the  plaintiff  cannot  hold  onto  the  title  to  the  prop- 
erty without  canceling  the  vendee's  promise  to  pay  for  the  same,  he  is  de- 
prived of  one  of  the  terms  of  his  contract,  which  is  admitted  to  be  lawful  in 
every  respect.  The  case  we  are  considering  does  not  apply  to  that  class  of 
cases  where  the  rule  is  well  settled  that,  when  a  contract  is  i  nduced  by  a  fraud, 
that  fact  does  not  render  it  void,  or  prevent  the  property  from  passing,  but 
gives  the  defrauded  party  a  right,  on  discovering  the  fraud,  to  elect  whether 
he  will  continue  to  treat  the  contract  as  binding,  or  disaffirm  it  and  resume 
the  possession  of  the  property.  In  such  cases  the  contract  continues  in  force 
until  the  party  defrauded  has  determined  by  his  election  to  avoid  it,  and  when 
once  rightfully  determined  it  is  determined  forever.  Moller  T.  Tuska,  87  N. 
Y.  166:  MorrU  v.  Reajford,  18  N.  Y.  552;  Potoers  v.  Benedict,  88  N.  Y.  605. 
These  are  the  cases  cited  by  the  learned  counsel  for  the  respondent  in  support 
of  his  position.  Where  the  vendor,  by  the  terms  of  bis  contract  of  bargain 
and  sale,  intends  that  the  title  shall  pass  to  his  vendee,  and  delivers  to  him 
the  possession,  and  seeks  thereafter  to  avoid  the  contract  and  reclaim  the  pos- 
session of  his  property,  for  the  reason  that  the  vendee  perpetrated  a  fraud 
upon  him,  he  must  put  the  purchaser,  before  he  can  recover  the  property,  in 
the  same  position  that  he  was  before  the  contract  was  made,  and  that  re- 
quires him,  if  any  portion  of  the  money  has  been  paid,  to  return  it  to  him. 
In  that  class  of  cases  the  vendor  proceeds  as  if  no  contract  was  ever  made  by 
reason  of  the  vendee's  fraud.  If,  with  knowledge  of  the  fraud,  he  sues  the 
vendee  on  the  contract  of  sale,  it  is  an  affirmance  of  the  contract,  and  he  can- 
not thereafter  pretend  that  the  contract  was  void.  There  is  another  class  of 
cases  to  which  the  one  at  bar  is  nowise  allied  in  principle  or  circumstance; 
that  is,  where  there  is  a  bargain  and  sale  of  goods  and  a  delivery  to  the  buyer 
with  the  express  or  implied  understanding  of  immediate  payment.  Such  a 
delivery  is  deemed  to  be  conditional,  and  subject  to  revocation  on  the  refusal 
of  the  purchaser  to  pay  the  price.  In  such  a  case,  if  the  vendor  fails  to  get 
payment,  he  may  consider  the  delivery  absolute,  and  rely  on  the  responsibil- 
ity of  the  vendee,  or  he  may  disaffirm  and  reclaim  his  property;  but  he  can- 
not do  both  of  these  things.  The  remedies  are  not  concurrent,  and,  th^  choice 
between  them  once  being  made,  the  right  to  follow  the  other  is  gone  forever. 
In  the  language  of  Judge  Comstock,  in  MorrU  v.  Resiford,  18  N.  Y.  557, 
"the  law  tolerates  no  such  absurdity  as  the  seizure  of  goods  by  a  person  claim- 
ing that  he  has  never  sold  them  and  an  action  by  the  same  person,  founded 
on  the  sale  and  the  delivery  of  the  same  goods,  for  the  recovery  of  the  price. 
In  peculiar  circumstances  a  party  may  take  either  one  of  these  courses,  but, 
having  rightfully  made  his  choice,  the  right  to  follow  the  other  is  extinct  and 
gone."  It  will  be  observed  in  that  class  of  cases  no  credit  is  given,  nor  any 
agreement  that  the  title  to  tlie  property  shall  remain  in  tlie  vendor  until  paid 
for.    In  this  case  the  goods  were  sold  on  credit,  with  the  agreement  that  the 
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title  should  not  pass  until  the  goods  were  paid  for.  It  is  this  provision  of  the 
contract  which  distinguishes  it  from  the  cases  cited  in  support  of  the  re- 
spondent's argument.  Judgment  reversed.  Verdict  set  aside.  New  trial 
granted,  with  costs  to  abide  event. 

D WIGHT,  J.,  concurs. 

Macomber,  J.,  (dlssenHnff.)  The  action  is  trover,  brought  against  this 
defendant,  vvlio  is  the  assignee  of  a  copartnership  l^nown  as  the  "Clark 
Manufacturing  Company,"  under  an  assignment  for  the  benefit  of  creditors. 
The  plaintiff  and  tlie  Clark  Manufacturing  Company,  on  the  29th  day  of  Jan- 
uary, 1880,  entered  into  a  written  agreement  by  which  the  plaintiff  agreed  to 
sell  to  that  company  a  certain  amount  of  machinery.  The  agreement  and  the 
transfer  of  the  property  were  to  be  perfected,  by  the  terms  of  the  contract,  on 
or  about  the  Istday  of  April  thereafter,  when  any  clianges  wliicL  certain  per- 
sons,  kngwn  as  Mix  Bros.,  should  deem  expedient  to  be  made  in  the  choice 
or  character  of  the  machinery,  or  in  the  prices  of  the  machinery  or  merchan- 
dise, should  be  made.  The  contract  declared  that  "said  machinery  shall  be  the 
property  of  the  said  Brewer,  in  care,  custody,  and  charge  of  said  Mix  Brothers, 
until  paid  for."  Payments  were  to  be  made  as  follows:  $50U  in  cash;  $500, 
and  interest  on  the  whole  amount  unpaid,  on  the  1st  day  of  April,  1881 ;  and 
91,000,  and  interest  on  the  whole  amount  unpaid,  on  the  Ist  day  of  April  in 
each  year  thereafter  until  the  whole  should  be  paid.  Nine  notes  were  given 
for  part  of  the  purchase  money,  three  of  which  were  unpaid  in  the  month  of 
April,  1887,  and  still  remain  unpaid,  and  are  held  by  the  plaintiff.  They  are 
negotiable  instruments.  The  Clark  Manufacturing  Company  made  payments 
of  these  several  installments  up  to  the  month  of  April,  1887,  when,  on  tlie  17tb 
day  of  that  month,  they  made  a  general  assignment  of  all  their  property  to 
the  defendant  for  the  benefit  of  their  creditors.  At  that  time  there  remained 
unpaid  three  of  tlie  said  promissory  notes  of  $1,000  each,  but  only  one  of  them 
was  due  at  the  beginning  of  this  action.  A  demand  having  been  made  upon 
the  defendant  by  the  plaintiff  for  the  possession  of  the  property  coming  into 
his  hands  as  sucti  assignee,  and  the  demand  liaving  been  refused,  this  action 
was  brought  to  recover  the  value  of  all  of  such  property,  the  complaint  de- 
scribing it  in  detail,  and  alleging  its  value  to  be  $5,000.  Upon  tlie  trial  of 
the  action  it  appeared  that  the  Mix  Bros.,  who  stood,  in  some  sort,  in  tlie 
relation  of  custodians  of  the  property  for  the  beneiit  of  both  the  seller  and  the 
purchasers,  abandoned  the  shops  of  the  Clark  Manufiicturing  Company,  the 
property  wliich  tliey  had  theretofore  had  in  charge  remaining  with  the  pur- 
chasers. It  was  Sought  to  be  maintained  by  the  counsel  for  the  defendant, 
that  such  act  on  the  part  of  Mix  Bros,  amounted  to  a  waiver  of  any  condi- 
tion in  the  original  sale,  and  that,  consequently,  the  plaintiff  could  not  main- 
tain this  actii>n.  Such  objection,  however,  was  properly  overruled  by  the 
learned  trial  judge  as  a  question  of  law;  beholding,  in  substance,  that  the 
question  was  one  of  fact,  and  should  be  submitted  to  the  jury  in  the  event  of 
the  case  going  to  the  jury  on  other  questions.  Tbeownership  and  possession 
of  the  tjiree  unpaid  notes  being  alleged  in  the  complaint  still  to  be  in  the  plain- 
tiff, and  such  i>osses3ion  being  shown  at  the  time  of  the  trial,  objection  was 
made  by  the  counsel  for  the  defendant  that  a  recovery  could  not  be  had  in  this 
action  except  upon  the  surrender  of  such  notes.  This  contention  was  ap- 
proved by  the  trial  judge.  The  plaintiff's  counsel,  however,  refused  to  sur- 
render the  notes  to  the  defendant,  and  contended  that  he  had  the  right  to  the 
possession  of  the  same,  and  tlie  right  to  maintain  an  action  hereafter  upon 
them  in  case  the  verdict  of  the  jury  in  this  action  should  not  be  adequate  to 
pay  the  whole  amount  of  the  unpaid  purchase  price  of  the  property.  The 
court  gave  the  plaintiff's  counsel  leave  to  surrender  the  notes  and  so  main- 
tain this  action,  but  this  was  declined.    The  counsel  then  stated  to  the  court: 
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"  We  do  not  make  an  unconditional  offer  to  surrender  these  notes,  because  we 
think  we  liave  a  right  in  case  there  is  any  balance  due  on  these  notes  after 
applying  the  amount  that  the  jury  shall  find  due  us,  to  proceed  against  the 
makers  for  the  deflciency." 

There  is  notliing  ambiguous  in  the  terms  of  the  original  written  agreement. 
It,  as  a  whole,  is  a  plain  contract  for  the  conditional  sale  of  personal  property, 
the  title  to  remain  in  the  seller  until  paid  for,  In  pursuance  of  the  terms  of 
commercial  paper  given  at  tlie  time  of  the  transfer  of  the  property.  But  the 
€lark  Manufacturing  Company  was  to  have  the  continuous  possession  and 
use  of  the  property,  so  long  as  they  paid  the  notes  as  they  became  due.  Tlie 
-defendant,  not  being  deemed  a  purchaser  for  value,  can  liave  no  defense  in 
this  action  which  was  not  available  to  his  assignors.  Tliey,  having  agreed 
that  the  title  should  remain  in  the  plaintiff,  were  bound  thereby  until  the 
property  was  entirely  paid  for,  unless  the  plaintiff  liad  voluntarily  waived 
the  conditional  agreement,  and  by  word  or  act  had  made  it  an  absolute  sale. 
The  transaction  occurring  in  the  year  1885,  by  which  the  Mix  Bros,  left 
the  shops  of  the  Clark  Manufacturing  Company,  indicated  strongly  that  it 
was  not  the  purpose  of  the  plaintiff  further  to  insist  upon  retention  l>y  him- 
self of  the  title  to  the  property.  But  such  intention,  as  manifested  by  the  acts 
of  Mix  Bros.,  did  not  present  itself  as  a  question  of  law,  but  as  a  question 
of  fact,  and  consequently  was  rightly  disposed  of  by  the  court  below.  It  will 
be  observed,  therefore,  tiiat  this  presents  a  case  of  election  of  remedies  in  a 
somewhat  different  light  from  any  that  have  appeiired  in  the  courts  of  this 
state.  There  is  a  class  of  cases,  many  of  which  are  cited  in  the  opinion  of 
the  judge  at  special  term  on  the  motion  for  a  new  trial,  which  it  is  not  neces- 
sary to  cite  here,  which  sliOw,  under  varying  facts  and  circumstances,  a  uni- 
formity of  decision  to  the  effect  that  when  a  parly,  having  the  right  to  avail 
himself  of  more  than  one  remedy,  takes  one  of  them  in  the  courts,  he  is  pre- 
cluded thereafter  from  availing  himself  of  the  other.  These  authorities,  how- 
ever, proceed  generally  upon  the  ground  that  there  has  been  an  election  of  a 
judicial  remedy  which  is  inconsistent  with  the  subseijuent  remedy  which  la 
sought  to  be  obtained,  growing  out  of  the  same  transaction.  The  peculiarity 
of  this  case  consists  in  the  fact,  not  that  the  plaintiff  had  undertaken  by  pro- 
cess of  law  to  avail  himself  of  the  collection  of  the  promissory  notes,  for  he 
had  not  done  that,  but,  rather,  that,  being  in  possession  of  such  commercial 
paper,  which  was  negotiable,  he  thereby  assumed  an  attitude  in  this  forum  so 
inconsistent  with  the  claim  made  in  this  action  that  the  court  could  not  prop- 
erly permit  him  to  proceed;  for  otherwise  the  rescission  of  the  original  con- 
tract, which  the  beginning  of  this  action  necessarily  made,  would  nut  be  a 
real,  but  a  sham,  rescission,  and  an  action  might  still  be  maintained  by  the 
plaintiff  or  his  transferee  upon  eacli  of  these  three  unpaid  notes.  I  am  of  the 
opinion,  therefore,  that  while  the  original  agreement  was  a  conditional  sale 
only,  and  not  an  absolute  one,  of  the  personal  property,  and  while  the  plain- 
tiff had  a  right,  in  case  of  failure  to  pay  according  to  the  terms  of  the  agree- 
ment, to  possess  himself  of  the  property,  or  to  maintain  trover  for  its  value, 
yet  an  active  duty  was  devolved  upon  him,  and  that  was  to  restore,  before  re- 
covering a  verdict  in  this  form  of  action,  the  negotiable  notes  which  were 
still  outstanding  and  held  by  him.  The  judgment  and  order  should  be  af- 
firmed, with  costs. 


Popp  V.  New  York  Cent.  &  H.  E.  B.  Co. 
(Supreme  Court,  Oeneral  Term,  Fkfth  Department.    October  19,  1889.) 

1.  CoaxBiBUTOBT  Neolioence — Pbovisce  op  Jobt. 

In  a  suit  for  personal  injuries,  where  the  defense  is  the  contributory  negligence 
of  plaintiff,  the  question  is  one  of  fact  for  the  jury,  unless  the  negligence  is  gross 
and  inexcusable. 
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2.  Damaoes— Plbadiko  and  Proof. 

Where  the  complaint  alleges  that  the  injuries  rendered  plainUif  "Inoapahle  of 
labor, "  evidence  of  plaintiff's  customary  earnings  is  admissible. 
8.  EviDENCB— Expert  Testimont. 

A  physician  may  testify  in  such  case  as  to  whether,  judging  from  the  length  of 
time  the  pain  bad  lasted  since  the  injury,  it  is  "highly  probable— reasonably  cer- 
tain—it will  continue. " ' 

Appeal  from  circuit  court,  Monroe  county. 

Michael  Popp  sued  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany for  damages  for  injuries  received.  Defendant  appeals  from  a  judgment 
entered  on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

Argued  before  Barker,  P.  J.,  and  Dwioiir  and  Macomber,  JJ. 

A.  U.  Harris,  for  appellant.     W.  8.  Oliver,  for  respondent. 

DwiOHT,  J.  After  a  careful  perusal  of  the  evidence  in  this  case,  we  come 
to  the  same  conclusion  as  that  reached  by  the  trial  judge,  on  the  motion  at 
speaial  term,  that  the  case  furnishes  no  exception  to  the  rule  so  constantly  de- 
clared, in  cases  of  this  character,  that,  where  any  inference  is  to  be  drawn 
from  the  evidence  tearing  upon  the  question  of  c{>ntributory  negligpnce,  that 
inference  must  be  drawn  by  the  jury.  Weber  v.  RailroadCo.,  KJ  N.  Y.  451; 
Stackus  v.  Railroad  Co.,  79  N.  Y-  464;  Sherry  v.  Railroad  Co.,  104  N.  Y. 
652,  10  N.  E.  Rep.  128;  Parsons  v.  Railroad  Co.,  21  N.  E.  Rep.  145.  In  the 
last  case  cited,  the  court,  by  Ruoer,  C.  J.,  after  defining,  in  familiar  language, 
the  degree  of  care  to  be  required  of  the  party  injured,  say:  "This  rule  must 
in  all  cases,  except  those  marked  by  gross  and  inexcusable  negligence,  render 
the  question  involved  one  of  fact  for  the  jury."  The  case  at  bar  Wiis  not 
within  the  exception  thus  strictly  defined.  The  motion  for  a  nonsuit,  on  the 
ground  of  contributory  negligence,  was  properly  denied. 

The  two  remaining  exceptions  relate  to  rulings  upon  questions  of  evidence. 
A  physician.  Dr.  Jones,  who  had  treated  the  plaintiff  for  the  injuries  complained 
of,  after  describing  those  injuries,  and  the  condition  of  the  patient  down  to- 
the  time  of  the  trial,  was  asked  by  the  plaintiff:  "Judging  from  the  length 
of  time  the  pain  bad  lasted  since  the  injury,  state  whetlier  you  think  it  highly 
probable — reasonably  certain — that  it  will  continue."  Tlie  question  was  ob- 
jected to  by  the  defendant,  "as  too  speculative  and  remote."  The  objection  waa 
overruled,  and  the  defendant  excepted.  The  witness  answered:  "I  think  the 
chances  of  his  not  getting  well,  and  being  perfectly  free  from  pain  and  trouble 
with  that  side,  after  this  length  of  tiuie,  would  be  in  favor  of  his  not  getting 
well.  I  think  there  will  be  more  chances  of  his  not  getting  entirely  well  than  of 
his  getting  entirely  well."  Counsel  for  the  defendant  moved  to  strike  out  the 
testimony,  which  was  refused,  and  an  exception  taken.  At  the  opening  of  the 
court  the  next  morning,  counsel  for  the  plaintiff  asked  that  this  testimony  be 
stricken  out.  The  court  complied  with  tlie  request,  and  instructed  the  jury  to 
disregard  the  evidence  in  question;  to  which  ruling  and  instruction  counsel 
for  the  defendant  excepteii.  In  its  charge,  also,  the  court  instructed  the  jury 
that  the  testimony  of  Dr.  Jones  on  tlie  question  of  the  probable  permanence 
of  the  plaintiff's  injuries  had  been  stricken  out  of  the  case,  and  was  not  to  be 
considered  by  them  at  all.  We  think,  under  the  authority  of  Qriswold  v. 
Railroad  Co.,  21  N.  E.  Rep.  726,  that  the  evidence  objected  to  was  properly 
received.  In  that  case,  the  court,  by  Finch,  J.,  distinguishes  the  cases  of 
Strohm  v.  Railroad  Co.,  96  N.  Y.  306,  and  Tozer  v.  Railroad  Co..  105  N. 
Y.  617,  11  K.  E.  Rep.  369,  and  points  out  the  "obvious  difference  between  an 
opinion  as  to  the  permanence  of  a  disease  or  injury  already  existing,  capable 

'Respecting  the  admissibility  of  expert  testimony  in  regard  to  the  probable  cause 
and  result  of  personal  iniuries,  see  ]?et«rson  v.  Railway  Co.,  (Minn.)  89  N.  W.  Rep. 
485,  and  note ;  Bailey  v.  Westcott,  4  N.  Y.  Supp.  4tj2,  and  note. 
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of  being  examined  and  studied,  and  one  as  to  the  mere  possible  outbreak  of 
new  diseases  or  sufferings  having  their  cause  in  the  original  injury."  We  think 
the  opinion  testified  to  by  Dr.  Jones  in  this  case  was  clearly  within  the  former 
category,  and  not  the  latter,  and  was  therefore  properly  received  in  evidence^ 
The  request  of  connsel  for  the  plaintiff  to  strike  it  from  the  case  was  probably 
,  made  "for  greater  caution."  The  exception  of  the  defendant  to  the  ruling 

I  striking  out  the  evidence  was,  of  course,  unavailing,  and  its  exception  to  thfr 

I  original  ruling  by  which  it  was  admitted  was  not  well  taken,  under  the  au- 

thority  of  the  Case  of  QrUtoold,  nupra.  Evidence  was  received  of  the  value 
of  the  plaintiffs  customary  earnings.  It  was  objected  to  on  the  ground  that 
no  cause  of  action  for  special  damages  was  alleged  in  the  complaint.  The  ob- 
jection was  not  well  taken.  The  complaint  did  allege  that  the  injuries  com- 
plained of  rendered  the  plaintiff  "incapable  of  labor;"  and  the  rule  seems  to 
be  established  that  evidence  of  loss  of  time,  and,  consequently,  of  the  value- 
of  time  lost,  is  admissible  under  an  allegation  of  general  damages.  Ward  v. 
Vanderbtlt,  4  Abb.  Dec.  621;  Leeds  v.  Gas-Light  Co.,  90  N.  Y.  26;  Cabot  v. 
McKane,  1  N.  Y.  St.  Kep.  495.  We  think,  moreover,  that  the  allegation  in 
this  complaint  of  inability  to  labor,  produced  by  the  injury,  was  suflficient  to 
bring  the  case  within  the'  doctrine  of  EhrgoU  v.  Mayor,  %  N.  Y.  275.  Th& 
judgment  and  order  appealed  from  should  be  aCKrmed.    All  concur. 


Otibs  0.  CowLES  Electric  Smelting  &  ALUMiNirM  Co. 
(Supreme  Cowrt,  General  Term,  Fifth  Department.    October  19, 1889.) 

L  Master  aitd  Bbkvant — Neolioence  of  Master. 

Plaintiff,  while  in  the  employ  of  defendant,  was  injured  by  the  fall  of  a  der- 
rick, owing  to  the  breaking  of  one  of  the  three  guya  by  whion  it  was  supported. 
Held  that,  where  the  question  whether  more  than  three  guys  were  necessary  for  the 
support  of  the  derrick  was  preperly  submitted  to  the  jury,  their  verdict  for  the 
plsinUff  was  concluBive  that  defendant  was  guilty  of  negligence  lo  failing  to  fur- 
nish safe  appUanoes. 

9>  Bake — Keouoence  of  Pellow-Sebvast. 

Buch  duty  oould  not  be  delegated  by  defendant,  and  he  was  not  relieved  from  lia- 
bility by  any  negligence  of  a  fellow-servant  of  plaintiff. 

&  Bake— CosTRiBUTORT  Neolioence. 

Plaintiff  was  not  guilty  of  contributory  negligence  When  it  appeared  that  on  oper- 
ating the  derrick  the  foreman  directed  the  men  working  under  the  arm  of  the  qeiv 
rick  to  get  out  of  the  way,  but  that  plaintiff  was  working  on  the  other  side  of  the 
derrick,  and,  when  the  mast  fell,  it  did  not  fall  towards  the  arm,  but  in  the  direction 
of  plaintiff. 

4.  BJviDENOE— Expert  Testimont. 

Evidence  of  experts  as  to  the  proper  method  of  erecting  and  supporting  the  mask 
was  properly  admitted. 

5.  Same. 

A  physician  can  testify  as  to  the  probable  permanence  of  the  injuries  received. 
&  Damaoes— Excessive. 

A  verdict  for  $8,000  was  not  excessive  where  plaintiff's  face  was  crushed,  his- 
lower  jaw  made  immovable,  and  he  was  rendered  a  cripple  and  invalid  for  life. 

Appeal  from  circuit  court,  Niagara  county. 

Thomas  Oties  sued  the  Cowles  Klectric  Smelting  &  Aluminum  Company, 
and  recovered  a  judgment  for  $8,000.  From  the  judgment  and  an  order  re- 
fusing a  new  trial  defendant  appeals. 

Argued  before  nAUKEit,  P.  J.,  and  Macomber  and  Dwioht.  JJ. 

L.  Prentiss  and  A.  K.  Potter,  for  appellant.     W.  C.  Greene,  for  respondent. 

Dwioht,  .T.  The  plaintiff  was  in  the  employ  of  the  defendant  as  a  laborer 
engaged  In  the  excavation  of  a  race-way  or  hydraulic  canal  in  connection  with 
tbe  defendant's  works  at  Lockport.  He  was  injured  by  the  fall  of  a  derrick 
erected  by  the  defendant  for  use  in  the  same  work.  The  plaintiff's  allegation 
was  that  the  derrick  was  improperly  constructed  and  insutHciently  supported.. 
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The  proof  was  that  it  was  supported  by  only  three  guys,  and  that  one  of  them 
broke  while  a  weight  was  being  lifted,  which  necessarily  caused  the  mast  to 
fall.  Evidence  was  given  of  the  character  of  the  guys,  and  the  weight  which 
each  was  capable  of  supporting  if  in  perfect  condition ;  and  some  conSictlng 
■evidence  was  given  as  to  whether  the  defect  in  the  cable  which  gave  way  was 
patent  or  latent,  as  bearing  upon  the  question  of  the  defendant's  negligence 
in  not  remedying  the  defect,  or  substituting  another  cable  for  the  defective 
one.  TVe  do  not  regard  the  question  of  the  character  of  the  defect  in  the  cable 
as  important  on  this  review,  for  the  reason  thiit  the  verdict  of  the  jury  was 
amply  supported,  on  this  branch  of  the  case,  by  evidence  which  tended  to 
show  a  more  radical  defect  in  the  construction  of  the  machine  than  the  use  of 
an  imperfect  cable  as  one  of  the  guys.  That  defect  consisted  in  the  employ- 
ment of  only  three  guys  to  support  the  mast,  without  a  "stiff  leg,"  or  timber 
support,  which  the  evidence  shows  may  be  used,  in  connection  with  guys,  for 
■the  same  purpose.  The  result  was  inevitable  that,  if  any  one  of  the  guys  gave 
way  to  a  strain  exerted  upon  it,  the  mast  must  fall;  whereas,  if  four  guys  bad 
been  used,  the  remaining  three  might, and,  if  five  had  been  used,  the  remain- 
ing four  must,  have  continued  to  support  it.  The  question  whether  more 
than  three  guys  were  npcessary  for  the  safe  and  proper  erection  and  support 
-of  the  derrick  was  clearly  presented  by  the  evidence,  and,  we  must  assume, 
i3ince  the  charge  of  the  court  is  not  contained  in  the  case,  was  properly  sub- 
•mittetl  to  the -jury.  The  verdict  must  therefore  be  regarded  as  conclusive 
upon  the  tirst  of  the  two  propositions  which  it  was  necessary  for  the  plaintiff 
to  establish,  viz.,  that  the  defendant  was  guilty  of  neglect  of  duty  in  respect 
to  furnishing  for  the  use  of  its  employes  safe  and  adequate  machinery  and  ap- 
pliances for  the  work  in  which  they  were  engaged.  The  duty  thus  neglected 
was  charged  upon  the  defendant  itself,  and  could  be  discharged  only  by  actual 
performance.  It  could  not  be  so  delegated  as  to  relieve  the  defendant  from 
its  obligation,  and  no  negligence,  in  respect  thereto,  of  a  fellow-servant  of 
the  plaiutiff,  could  shield  the  defendant  from  liability  for  its  neglect.  Bttsh- 
by  v.  Railroad  Co..  107  N.  Y.  374, 14  N.  E.  Rep.  407;  Frank  v.  Otis,  15  N. 
Y.  St.  Bep.  681,  affirmed,  113N.  Y.  654.  21  N.  E.  Rep.  415,  and  the  cases  cited. 

The  second  question  raised  by  the  motion  for  a  nonsuit  relates  to  the  de- 
fendant's allegation  of  contributory  negligence  on  the  part  of  the  plaintiff. 
There  seems  U)  be  no  ground  whatever  upon  which  to  base  this  objection  to 
the  recovery.  The  plaintiff  was  at  work  where  he  was  put  at  work,  and  the 
jury  was  warranted  in  finding  that  he  received  no  warning  of  the  impending 
danger.  The  foreman  under  whom  he  was  at  work,  and  who  operated  the 
derrick,  testified  that  every  time  he  lifted  a  load  he  told  "the  men"  to  get  out 
of  the  way;  but  it  is  quite  evident  from  his  narrative  that  the  order  or  warn- 
ing was  not  addressed  to,  nor  did  it  include,  the  plaintiff.  It  seems  to  liava 
been  addressed  to  the  men  under  the  boom  or  on  the  side  of  the  mast  on  which 
the  boom  with  its  load  was  being  raised,  and  the  foreman  testified  that  in  this 
case  the  mast  "did  not  fall  towards  the  boom,  but  over  sideways  into  the  ca- 
nal, and  the  boom  fell  right  down  in  its  place."  The  plaintiff  was  struck 
down  by  the  mast,  where  he  was  at  work  within  the  excavation,  in  a  direction 
at  right  angles,  or  more,  to  that  in  which  the  boora  was  hanging.  The  jury 
was  entirely  justified  in  finding  that  no  warning  was  given  to  him,  and  ttiat 
he  was  guilty  of  no  contributory  negligence. 

Some  exceptions  were  taken  by  the  defendant  to  rulings  upon  questions  of 
evidence,  some  of  which  have  been  obviated  by  the  view  which  we  have  ex- 
pressed on  the  question  of  the  defendant's  negligence,  and  none  seem  to  have 
been  well  taken.  It  was  competent  to  show  by  the  evidence  of  experts  what 
was  a  safe  and^roper  mode  of  erecting  and  supporting  the  mast;  and  the  ques- 
tion whether  a  witness  is  qualified  to  testify  as  an  expert  is  usually  a  question 
of  fact  for  the  trial  court,  and  not  reviewable  on  appeal.  Sloooci'^h  v.  Insur- 
ance Co.,  KM  N.  Y.  56, 14  N.  £. Rep.  802,  and  the  cases  cited.    The  evidence 
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of  Dr.  Clark,  as  to  the  probable  permanence  of  the  injuries  sustained  by  the 
plaintiff,  was  strictly  within  the  approval  of  GrUioold  v.  Railroad  Co.,  21  K,. 
£.  Bep.  726.  If  the  question  objected  to  was  liable  to  the  criticism  that  it 
called  for  a  fact,  and  not  fur  the  opinion  of  the  witness,  the  fault  was  cared 
by  the  answer  made,  which  was  strictly  competent. 

There  were  no  other  exceptions  which  require  examination.  The  verdict 
cannot  be  set  aside  on  the  ground  that  the  damages  were  excessive.  The  in~ 
jury  was  a  very  serious  one.  The  plaintiff's  face  was  crushed,  and  in  the 
healing  the  lower  jaw  was  rendered  immovable  to  such  an  extent  as  to  pre- 
vent the  proper  mastication  and  insalivation  of  his  food,  and  thus  to  interfere 
with  the  nutrition  of  his  system,  one  result  of  which  was  impaired  action  of 
bis  heart  and  lungs.  The  evidence  tends  to  show  that  tlie  man  is  a  cripple- 
and  an -invalid  for  life.  The  award  of  98,000  damages  was  not  an  abuse  oC 
the  discretion  of  the  jury.    The  judgment  and  order  should  be  afiSrmed. 

All  concur. 

Case  v.  Sihonds  et  aZ. 
(Supreme  Court,  Oeneral  Term,  JVth  Department.    Ootoher  19,  ISSB.) 

L  Bale — Remedy  ov  Vendor — Resale. 

FlaiotifF  contracted  to  deliver  25  bales  of  bona  to  defendants  at  17  oenta  a  poand. 
Defendants  refused  16  bales  as  unmerchantable.  Plaintiil  sold  the  16  bales  for  9- 
cents  a  pound,  and  sued  for  the  difference.  If  any  notice  of  intent  to  resell  the  hops 
was  given  to  defendants,  it  was  after  the  resale  and  payment  therefor,  under  an 
agreement  to  deliver  the  hops  to  the  purchaser  unless  defendants  would  pay  15  cents 
for  them.  Held,  that  the  sale  was  sufficiently  complete  to  render  the  notice  an* 
availing  to  charge  defendants. 
8.  Save — Notice. 

Where  .the  hops  were  rejected  November  7th,  and  the  resale  was  December  26tb, 
and  the  notice,  it  given  at  all,  was  at  about  that  time,  it  was  too  late. 
8.  Damages — Breach  of  Contract. 

Where  the  plaintiff  made  no  effort  to  sell  the  hops  to  any  one  bat  the  purchaser 
at  the  resale,  and  sold  ibem  at  private  sale,  and  there  is  no  evidence  that  the  prioe 
was  a  fair  one,  such  resale  will  not  fix  the  measure  of  damages  to  be  recovered  of 
defendants. 
4.  Appeal — Weight  of  Evidence. 

Where  evidence  properly  submitted  to  a  jury  is  conflicting,  the  verdict  must  stand, 
though  the  court  might  have  come  to  a  different  conclusion. 

Appeal  from  circuit  court,  Ontario  county. 

Orestes  Case  sued  F.  W.  Simonds  and  others,  and  recovered  judgment.. 
From  the  judgment  and  an  order  denying  a  new  trial  defendants  appeaL 
Argued  before  Barker,  P.  J.,  and  Macomber  and  Dwioht,  JJ. 
£".  H.  Hamlin,  for  appellants.    E.  Hicks,  for  respondent. 

DwiGHT,  J.  The  action  was  by  vendor  against  vendee  in  an  executory  con- 
tract for  the  sale  of  25  bales  of  hops  at  17  cents  a  pound.  The  vendee  ac- 
cepted 9  and  refused  16  bnlo,  on  the  ground  that  the  latter  were  slack  dried, 
and  unmerchantable.  The  vendor  afterwards  resold  the  16  bales  at  8  cents  &. 
pound  to  one  Smith,  and  claimed  to  recover  the  difference  between  the  latter 
and  the  contract  price  from  the  defendants. 

The  two  questions  submitted  to  the  jury  were  (1)  whether  the  hops  re- 
fused were  mercliantable  or  not;  (2)  whether  theplaintiff  gave  the  defendants 
the  requisite  notice  of  his  intention  to  reseU. 

There  was  a  good  deal  of  evidence  which  opposed  the  plaintiffs  contention- 
In  respect  to  the  condition  of  the  hops  at  the  time  of  the  tender  of  delivery, 
but  it  WHS  evidence  which  was  properly  submitted  to  the  jury,  and  the  verdict 
in  that  respect  must  stand,  even  though  the  court  might  have  come  to  a  dif- 
ferent conclusion. 

Upon  the  other  question  the  way  is  not  clear  for  sustaining  the  verdict.  In 
the  first  place,  we  thfnk  the  evidence  did  not  warrant  the  jury  in  finding  that. 
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the  plaintiff  gave  any  notice  to  the  defendants,  or  tbeir  agent,  of  bis  Inten- 
tion to  resell  for  their  account  before  the  resale  was  actually  made.  It  is  not 
necessary  to  recapitulate  the  evidence.  It  is  enough  to  say  thnt  the  plaintiff 
had  testified  at  length  in  his  own  behalf;  had  been  cross-examined,  re-ex- 
amined, re-cross-examined,  and  again  re-examined;  had  had  bis  attention 
called  repeatedly  to  the  subject  of  cumraunications  with,  and  notice  to,  tbede- 
fendants  and  to  their  agent,  and  not  only  did  not  testify  that  he  had  given 
any  such  notice,  but  had  substantially  negatived  the  proposition  that  any  such 
notice  had  been  given.  After  the  plaintiff's  case  had  been  rested,  and  a  mo- 
tion for  a  nonsuit  bad  been  made  on  the  ground  of  the  want  of  evidence  of 
such  notice,  and  a  recess  of  the  court  liad  been  taken  pending  the  decision  of 
that  motion,  he  attempted  to  supply  the  defect  in  proof,  but  we  think  not  with 
complete  success.  He  then  testitied  that  he  did  give  Hamlin,  the  defendants' 
agent,  notice  of  bis  intention  to  resell  the  hops;  but  his  evidence  leaves  it  quite 
uncertain  when  such  notice  was  given,  with  a  clear  balance  of  probabilities 
in  favor  of  the  theory  that  it  was  not  before  he  had  made  the  conditional  re- 
sale to  Smith.  That  sale  was  conditional  only  to  the  extent  that,  if  it  should 
turn  out  that  the  defendants  would  take  the  hops  at  15  cents.  Smith  should 
give  up  his  bargain,  and  his  money  should  be  refunded  to  him.  The  price 
was  fixed  and  Ihe  money  was  paid,  and  it  only  remained  to  deliver  the  hops, 
unless  the  defendants  sliould  consent  to  take  them  at  15  cents.  It  was  a  com- 
plete sale  so  far  as  to  defeat  all  the  purposes  of  a  notice  to  the  first  vendee. 
l?lie  effect  of  such  notice  is  to  create  tlie  relation  of  principal  and  agent  be- 
tween the  first  vendee  and  the  vendor,  and  to  bind  the  former  by  the  act  of 
the  latter  in  making  a  resale  of  the  property;  and  one  purpose  of  the  notice  is 
to  enable  the  first  vendee  to  give  directions  to  his  newly-constituted  agent  in 
respect  to  the  time  and  place  and  price  at  which  the  property  shall  be  resold. 
The  purpose  was  of  course  defeated  when  the  terms  of  the  resale  were  fixed, 
before  the  notice  was  given. 

But  there  are  other  objections  to  the  plaintiff's  case  in  the  respect  now  un- 
der consideration.  The  relation  of  principal  and  agent  thus  constituted  be- 
tween the  first  vendee  and  his  vendor,  though  thrust  upon  the  former  with- 
out his  choice,  calls  for  the  exercise  of  the  same  good  faith  and  reasonable 
diligence  on  tlie  part  of  the  agent  towards  the  principal  as  if  the  relation  were 
constituted  by  the  appointment  of  the  latter.  The  agent  must  give  the  req- 
uisite notice  promptly,  especially  if  the  market  is  a  falling  one.  He  must  not 
delay  an  election  of  the  remedy  he  will  adopt,  in  order  to  secure  to  himself 
the  benefit  of  a  rising,  while  imposing  upon  the  first  vendee  the  risk  of  a  fal- 
ling, market.  In  this  case  the  hops  were  rejected  by  the  vendee  on  the  7th  of 
November.  The  resale  was  negotiated  December  26tb;  and,  if  notice  was 
given  at  all  before  such  resale,  it  was  only  very  shortly  before,  and  after  not 
less  than  seven  weeks  from  the  time  of  the  refusal  of  the  hops  by  the  defend- 
ants. Moreover  there  is  no  evidence  of  any  diligence  on  the  part  of  the  plain- 
tiff to  sell  the  hops  for  the  best  price.  He  testifies  that  he  did  not  try  to  sell 
them  to  anybody  except  Smith.  They  were  sold  at  private,  and  not  at  pub- 
lic, sale,  and  there  is  no  evidence  that  the  price  obtained  was  a  fair  price,  as 
the  market  then  stood.  The  resale,  as  exhibited  by  the  record,  was  not,  we 
think,  made  under  such  circumstances  as  to  fix  a  legal  measure  of  the  dam- 
ages to  be  recovered  by  the  plaintiff.  For  the  reasons  indicated  the  judgment 
and  order  appealed  from  should  be  reversed,  and  a  new  trial  granted.  All 
concur. 
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KsmiEr  V.  New  York  Cent.  &  H.  B.  B.  Co. 
(Suprtme  Court,  Oenerai  Term,  Fifth  Department.    October  19, 1889.) 

CuuiiBBS— NBOLiOBNca— Ikjukt  to  Expkess  Mbssbkoer. 

An  agreement  between  a  railroad  company  and  anexprera  company,  that  the  for- 
mer shall  not  be  liable  for  any  Injury^done  to  an  employe  of  the  latter,  it  being  part 
of  a  contract  by  which  the  former  was  to  carry  goods  for  the  latter  at  special  rates, 
and  to  allow  a  messenger  of  the  latter  to  go  on  each  train  free  of  charge,  does  not 
exonerate  the  railroad  company  from  liability  for  its  negligence  resulting  in  the 
death  of  a  messenger,  who  was  ignorant  of  such  agreement. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Margaret  Kenney,  administratrix,  eta,  against  the  New  York 
Central  &  Hudson  liiver  Railroad  Company,  to  recover  for  the  negligent  kill- 
ing of  lier  intestate.    Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Barebb,  F.  J.,  and  Dwioht  and  Macomber,  JJ. 

/.  €f.  Milbtim,  for  appellant.    Mosm  BMre,  for  respondent. 

DwiQHT,  J.  The  action  was  for  the  negligent  killing  of  the  plaintifiTs  in- 
testate. It  was  stipulated  by  the  defendant  that  the  deceased  came  to  his 
death  by  the  negligence  of  the  defendant,  without  contributory  negligence  on 
his  part.  This  admission  entitled  the  plaintifC  to  recover,  unless  the  defend- 
ant had  made  out  its  defense,  which  was  to  the  effect  that  the  defendant  had 
been  released  beforehand  from  its  liability  in  such  manner  as  to  bind  the  in- 
testate and  his  personal  representatives;  and  it  is  to  be  conceded  that,  for  all 
the  purposes  of  this  examination,  the  case  is  to  be  treated  as  if  it  were  an  ac- 
tion by  the  intestate  himself  for  an  injury  from  which  death  did  not  result; 
for  only  in  case  such  an  action  might  have  been  maintained  is  a  cause  of  ao- 
tion  given  to  his  personal  representative.  Code  Civil  Froc.  §  1902.  The  in- 
tesdate  was  a  messenger  of  the  National  Express  Company,  and  at  the  time 
of  his  death  was  in  charge  of  goods  then  being  transported  by  the  defendant,. 
for  the  express  company,  over  the  lines  of  ibe  West  Shore  Railroad  Company, 
which  lines  were  then  leased  to  and  operated  by  the  defendant.  Frevious  to 
flucb  lease  a  contract  had  been  made  between  the  West  Shore  Railroad  Com- 
pany and  the  National  Express  Company,  by  which  the  latter  had  the  right 
to  carry  goods  on  all  passenger  trains  of  the  former  at  rates  specified  by  the 
contract,  to  be  paid  by  the  latter,  and  "to  send  one  messenger  by  each  train 
without  charge."  There  was  a  clause  of  the  contract  which  read  as  follows: 
"The  party  of  the  first  party  is  hereby  expressly  released  from  and  guarantied 
against  any  liability  for  any  damage  done  to  the  agents  of  the  party  of  the 
second  part,  whether  in  their  employ  as  messengers  or  otherwise."  In  the 
answer  of  the  defendant  it  was  averred  that  the  deceased  had  full  notice  of, 
and  'entered  upon  his  duties  and  performed  the  same  by  virtue  of,  such  con- 
tract, "and  that  pursuant  to  the  terms  of  such  contract  he  did,  by  his  certain 
agreement,  undertake  to  release  and  discharge  the  said  railroad  company  and 
this  defendant  of  and  from  any  claim  or  right  of  action  which  he  might  have 
by  reason  of  any  injury  which  he  should  sustain  while  being  carried  under 
such  contract."  The  weakness  of  the  defendant 'a  case  is  in  the  fact  that  this 
averment  was  not  proved.  There  was  no  evidence  of  any  agreement  on  the 
part  of  the  deceased,  nor  >)f  any  knowledge  on  bis  part  of  the  agreement  of 
Ilia  employer,  which  assumed  to  grant  immunity  to  the  defendant  for  inju- 
ries done  to  him. 

The  question*,  so  far  as  we  know,  is  a  new  one,  and  it  has  not  been  much 
discussed  upon  this  argument,  but  we  are  not  able  to  see  how  it  was  compe- 
tent for  the  express  company,  without  the  consent  of  the  deceased,  to  bargain 
away  his  right  to  the  protection  of  the  law.  That  the  defendant  owed  him 
the  duty  to  exercise  a  reasonable  care  for  his  safety  is  a  proposition  which 
does  not  admit  of  dispute.  The  contract  of  bis  employer  did  not  assume  to 
discharge  the  defendant  from  that  duty,  but  only  from  liability  for  its  viola- 
tion.   The  stipulation  in  this  case,  that  the  death  of  the  deceased  was  caused 
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bj  negligence  of  the  defendant,  implies  that  the  latter  owed  a  duty  to  the  for- 
mer, because  negligence  coDBists  of  the  omission  of  care  which  is  due.  This 
duty  did  not  depend  upon  contract  express  or  implied.  The  deceased  was  not 
a  trespasser  on  the  cars  on  the  lines  of  the  defendant.  He  was  rightfully 
there,  with  the  consent  of  the  defendant,  and,  being  so,  the  defendant  was 
bound  to  exercise  a  reasonable  care  for  his  safety.  It  is  true,  the  case  con- 
tains a  statement  to  the  effect  that  proof  was  made  "that  lie  [the  deceased] 
paid  no  fare,  and  that  such  rights  as  lie  had  in  the  car  where  he  was  killed 
were  derived  by  him  under  the  terms  of  the  agreement"  above  mentioned. 
But  it  cannot  be  intended  by  this  that  proof  was  made  that  the  deceased  had 
in  any  way  forfeited  or  surrendered  his  natural  and  inalienable  rights,  among 
which  was  his  right  to  life.  The  proof  referred  to  must  have  been  limited — 
as  the  statement  is — to  his  "rights  in  the  car;"  that  is,  his  right  to  be  in  the 
express  or  baggage  car,  and  to  be  transported  therein  with  the  goods  in  hia 
charge;  to  have  the  custody  and  control  of  those  goods;  to  put  off  goods  at 
stations  to  which  they  were  consigned;  and  to  take  on  goods  at  stations  at 
which  they  were  offered  for  transporttition.  These  were  liis  rights  in  the  car, 
as  the  agent  of  the  express  company;  and  these  were  the  rights  which  the  ex- 
press company  contracted  for,  and  might  limit  by  its  contract.  But  he  had, 
t)esides  these,  the  rights  which  belonged  to  himself  as  an  Individual,  and 
among  them  was  the  right  to  safety  of  life  and  limb  as  against  the  wrongful 
or  negligent  acts  of  the  defendant,  its  agents  or  servants.  He  had  never 
waived  tliat  right,  nor  released  the  defendant  from  the  liability  wliich  sprung 
from  its  violation.  The  express  company  could  nut  waive  a  right  which  did 
not  belong  lo  it,  nor  release  a  liability  which  accrued  to  another.  The  obli- 
gation to  carry  the  deceased  and  give  him  the  necessary  facilities  for  doing 
his  work  was  an  obligation  to  his  employer,  by  virtue  of  the  contract  with  the 
latter.  The  obligation  not  to  do  him  a  personal  injury  through  negligence 
was  a  personal  obligation  which  the  defendant  owed  to  him  in  common  with 
all  persons  who  were  so  situated  as  to  be  liable  to  such  injury  without  fault  or 
wrong  on  their  own  part.  Tlie  liability  which  sprung  from  the  violation  of 
this  obligation  did  not  rest  in  contract  any  more  than  if  the  deceased  had 
been  negligently  run  over  by  the  defendant's  train  at  a  crossing  of  its  road, 
or  if  bis  house,  contiguous  to  the  defendant's  track,  had  been  negligently 
burned  by  fire  from  the  defendant's  engine.  In  no  aspect  of  the  case  was  it 
competent  for  the  express  company  to  waive  or  compromise  the  right  of  the 
Intestate  to  protection  against  negligent  wrong  at  the  hands  of  the  defend- 
ant, or  to  discharge  the  defendant  from  a  cause  of  action  which  belonged  only 
to  the  intestate  or  his  personal  representative.  Indeed,  it  would  seem  that 
the  railroad  company  did  not  altogether  rely  upon  the  agreement  of  thb  ex- 
press company  to  release  it  from  the  liability  in  question,  for  it  proceeded  to 
take  an  agreement  to  guaranty  it  against  such  liability.  This  latter  was  a 
contract  which  it  was  competent  for  the  express  company  to  make,  and  pru- 
dent for  the  railroad  company  to  require.  In  effect  it  recognized  the  exist- 
ence of  tlie  liability  on  the  part  of  the  railroad  company  to  the  person  in- 
jured, and  shifted  the  final  responsibility  therefor  by  giving  to  the  railroad 
company  an  action  over  for  such  damages  as  it  shofild  be  compelled  to  pay. 

If  the  views  so  far  expressed  are  correct,  it  is  unnecessary  to  examine  the 
question  principally  discussed  on  the  argument,  whether  the  contract,  even  if 
the  deceased  were  a  party  to  it,  was  void  as  against  public  policy.  We  find 
that  the  deceased  was  not  a  party  to  the  contract,  and  conclude  that  it  had  no 
effect  to  deprive  him  of  his  rights  in  the  respect  which  has  been  under  discus- 
sion.   The  judgment  should  be  affirmed.    All  concur. 
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In  re  Meboh. 
{Simrogate'i  Cowrt,  Cattaraugua  County.    July  38, 1880.) 

QDAXD1A5  AKD  Wakd— Appointment — Character. 

Where  the  mother  baa  from  girlhood  lived  a  disreputable  and  licentious  life,  and 
had  for  many  years  deserted  her  husband  and  infant  daughter,  she  will  be  refused 
the  guardianship  of  either  the  person  or  property  of  such  infant. 

Petition  for  the  appointment  of  a  temporary  guardian  for  Mary  Meech,  a 
minor  under  the  age  of  14  years. 
Jameg  Sheldon,  for  applicant.    A.  J.  Knight,  iat  respondents. 

Sprinq,  S.  This  proceeding  was  commenced  by  a  petition  made  by  Emory 
Smitii.  a  cousin  of  the  infant  Mary  Meech.  Citation  was  issued  and  served 
on  the  mother,  and  she  appeared  and  filed  a  petition  with  proper  bond,  and 
seeks  to  be  appointed  herself.  Objections  to  her  appointment  are  made  by 
four  aunts  of  the  child,  on  the  ground  that  she  is  an  unfit  person  to  Im  in- 
trusted with  the  custody  and  control  of  the  minor,  or  of  her  propeity,  and  the 
trial  has  been  directed  exclusively  to  this  issue.  A  summary  of  the  testimony, 
which  is  mainly  uncontradicted,  is  important.  The  father,  Melvin  Meech, 
died  on  the  Sd  day  of  May  last,  leaving  about  $6,000  in  real  estate  and  secu- 
rities,  which,  by  his  last  will  and  testament,  he  devises  and  bequeaths  to  this 
daughter  for  life,  and,  upon  her  decease,  to  her  heirs  and  next  of  kin.  The 
mother  is  about  27  years  of  age.  When  about  14  she  had  a  child  by  one  Fhi- 
letus  Cook.  She  testifies  that  she  was  forcibly  seduced  by  Cook  while  riding 
in  a  cutter  from  i?rotection,  Erie  county,  to  Arcade,  Wyoming  county, — an 
improt)ahle  story,  as  the  child  was  born  the  succeediug  June;  and,  beyond 
that,  the  proof  shows  her  intimacy  with  Cook,  even  at  that  tender  age,  was 
continuously  and  notoriously  meretricious.  After  this,  and  when  tliis  ille- 
gitimate child,  Jennie,  was  about  2  years  of  age,  she  married  Melvin  Meech, 
then  about  45  years  of  age.  She  resided  with  him  5  years,  until  1882,  and 
the  child  Mary  was  bom  in  1878.  While  she  lived  with  Meech  her  neighbora 
testify  her  reputation  for  chastity  was  bad,  and  she  then  became  acquainted 
with  one  of  the  La  Points,  the  brother  of  her  present  husband.  In  1882  she 
left  Meech,  taking  with  her  the  child  Jennie.  She  first  went  to  Buffalo,  then 
to  Rome,  and  from  there  to  Canustota,  in  this  state.  Her  recital  of  her  trip 
to  Canastota  seems  Incredible.  That  a  woman  would  leave  her  home  in  Erie 
county,  and  aimlessly  go  directly  to  Caniislota,  without  any  prearrangement, 
and  wiiere  she  testified  she  had  no  friends  or  acquaintances,  is  hardly  to  be 
credited.  The  significant  circumstance  is  tliat  we  find  her  and  Charles  La 
Point  at  work  In  the  same  neighborhood.  She  remained  in  Canastota  until 
the  following  winter,  and  then,  at  the  suggestion  of  Charles  La  Point,  she 
went  to  Moose  Biver,  in  Lewis  county,  in  this  state,  and  lived  with  him  there 
as  his  wife  until  two  years  ago,  when  they  moved  to  Buffalo,  and  their  adul- 
terous connection  continued  there  until  after  the  death  of  Meech.  Then, 
within  a  few  weeks  after  his  decease,  and  without  the  semblance  of  grief  at 
his  death,  and  apparently  as  soon  as  these  proceedings  were  known  to  her, 
and  the  necessity  dawned  'upon  her  of  possibly  covering  up  the  shame  of  her 
meretricious  union  with  the  thin  cloak  of  a  marriage  consummated  years  after 
her  open  adultery  with  La  Point  had  commenced,  she  was  united  in  marriage 
with  him.  While  living  with  La  Point  at  Moose  Biver,  she  took  her  illegiti- 
mate daughter,  Jennie,  to  an  orphan  asylum  at  Utica,  and  the  child  was  sub- 
sequently bound  out  by  the  managers  of  that  institution  to  a  man  named 
Foster,  with  whom  she  still  resides.  During  her  long  intimacy  with  La  Point, 
she  never  wrote  to  her  daughter  Mary  Meech;  and  even  when  living  in  Buf- 
falo, a  short  distance  from  her,  so  far  as  the  proof  shows,  she  never  exhibited 
the  least  affection  or  anxiety  for  this  motherless  child  after  her  separation 
from  Meech.  Not  until  the  possibility  presented  itself  that  she  might  become 
v.7ii.y.B.no.8 — 17 
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the  custodian  of  this  propfirty  was  she  anTious  for  the  welfare  of  the  child; 
and  it  appears  to  me  that  this  affection  is  whetted  and  sharpened  by,  and  derives 
all  its  force  and  vitality  from,  the  property  which  Melvin  Meech  never  de- 
signed to  have  placed  under  her  management.  La  Point,  her  husband,  has 
no  property  of  any  amount,  but  dependhs  for  his  livelihood  upon  wages  he 
earns  as  a  day-laborer;  and  since  living  in  Buffalo  he  has  been,  the  greater 
part  of  the  time,  in  the  employ  of  a  veterinary  surgeon,  and  now  lives  over  this 
establishment,  in  which  sick  horses  are  kept,  and  to  which  a  livery  stable  is 
attached, — assuredly  not  a  desirable  place  in  which  to  educate  and  nurture  a 
girl  endowed  with  property  suflScient  to  maintain  and  educate  her  in  a  suit- 
able manner. 

So  we  have  in  this  case  the  applicant,  the  mother  of  the  minor,  confessedly 
leading  a  disreputable  life  from  early  girlhood, — one  unvaryingstory  of  shame. 
Is  she  a  suitable  and  proper  person  to  be  the  custodian  of  this  infant,  and  to 
be  vested  with  the  management  of  her  property?  I  am  aware  that,  ordina- 
rily, the  parent  is  first  entitled  to  letters  of  guardianship;  and  in  tliis  ease, 
the  fatlier  being  dead,  the  applicant  would  be  entitled.  But  that  right  is  not 
an  absolute  one.  The  paramount  thing  to  be  considered  is  the  welfare  of  the 
child;  and,  with  that  as  the  controlling  principle  of  his  action,  tlie  surrogate 
is  vested  with  an  intelligent  discretion  as  to  (he  person  to  be  intrusted  with 
the  custody  of  the  minor  and  the  management  of  his  property.  Code,  §§  2821, 
2825;  In  re  Sstate  of  Vandetmter,  10  N.  Y.  St.  Bep.  330;  Qriffln  v.  Sars- 
field,  2  Dem.  Sur.  4;  Field,  Guard.  &  W.  §  92;  Redf.  Pr.  735.  And,  while 
courts  hesitate  before  denying  tlils  right  to  a  parent,  yet,  where  it  unmistak- 
ably  appears  that  the  interest  of  the  infant  will  be  promoted  by  the  appoint- 
ment of  a  person  other  than  such  parent,  that  course  will  be  pursued.  In  re 
WatKon,  10  Abb.  N.  C.  215;  In  re  Haborg,  3  N.  T.  St.  Rep.  323;  In  re  TVeteA. 
74  N.  Y.  299;  BurmesUr  v.  Orth,  5  Redf.  Snr.  259. 

Applying  these  well-settled  principles  to  the  case  under  consideration,  I 
cannot  commit  the  care  and  tuition  of  this  child  to  her  mother.  The  child 
naturally  cannot  have  miicli  affection  for  the  mother,  restrained  and  separated 
from  her  uninterruptedly  for  seven  years,  and  during  the  whole  time  not  the 
recipient  of  a  spark  of  motherly  love;  and  with  the  mother's  history  as  the 
confessed  par?imour  of  La  Point,  with  a  sudden  marriage  within  a  few  weeks 
after  the  death  of  the  father,  how  could  the  child  regard  the  mother  with  any 
esteem  or  love?  Mrs.  Meech  exerted  herself  to  sever  her  relations  absolutely 
from  Meech  and  his  family.  She  assumed  ttie  name  of  La  Point.  She  ig- 
nored,  not  only  Meech,  but  this  daugliter;  and  her  eagerness  now  is  not  for 
the  custody  of  the  child,  but  for  the  little  patrimony  so  wisely  provided  by 
the  father.  Her  first  child — the  offspring  of  her  early  licentiousness — we 
find  first  in  an  orphan  asylum,  and  next  bound  out  to  a  stranger.  Does  this 
indicate  that  affection  for  children  which  makes  their  welfare  the  animating 
principle  in  the  parent's  life?  Would  this  child  be  liable  to  be  instructed  to 
cherish  sacredly  her  virtue  above  everything  else?  Would  the  life  of  tliis  err- 
ing mother  be  an  inspiring  influence  for  good  to  this  young  girl?  I  fear  not. 
The  unbridled  license  of  Mrs.  La  Point  should  not  be  commended  by  vesting 
her  with  the  tutelage  of  this  infant,  I  therefore  deny  the  petition,  and  decline 
to  appoint  her  guardian  eitlier  of  the  person  or  property  of  the  minor.  The 
whole  proof  has  been  directed  to  the  history  of  the  mother;  and,  before  issu- 
ing letters,  I  wish  to  make  inquiry  as  to  the  proper  person  to  be  intrusted 
with  the  care  of  the  child  and  the  management  of  her  property,  and  I  will 
take  evidence  furtheron  Monday,  the  29th  inst.  I  will  adjust  the  costs  at  that 
time,  and  findings  of  fact  will  be  prepared  in  conformity  hereto,  and  a  decree 
entered  denying  the  petition  of  the  mother,  and  providing  for  the  appoint- 
ment of  some  other  person;  or  that  can  be  arranged  by  supplemental  decree. 
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In  re  Daily's  Will. 
(Sivrrogatt^a  Court,  Kings  Countu.    July  IS,  1889.) 
Wills — Pbobjlte — EvroBNCx. 

On  application  to  probate  a  will  which  mve  testatrix's  husband  all  her  personal 
property  absolutely,  and  the  use  of  her  realty  for  life,  to  be  divided  among  her  rela- 
tives per  enpitn  at  bis  death,  there  was  eridence  tbat  testatrix  was  on  bad  terms 
with  her  husband's  relatlyes,  and  desired  to  cut  them  off,  and  that  she  did  not  wish 
her  husband  to  know  that  she  was  executing  a  will;  that  the  will  was  intrusted  to 
a  subscribing  witness  to  be  by  him  kept  in  secrecy  for  a  year  after  testatrix's  death. 
Though  this  witness  was  of  bad  character,  another  subscribing  witness  and  the  law- 
yer who  drew  the  will  testified,  and  their  testimony  was  undisputed.  The  estate 
consisted  only  of  about  tS,600  worth  of  realty  and  a  little  personalty.  Neither  of 
the  subscribing  witnesses  nor  the  draughtsman  derived  any  benefit  under  the  will, 
•nd  did  not  know  of  testatrix's  death  at  the  time  thereof.  Held,  that  the  will  was 
not  shown  to  be  a  forgery,  and  should  be  admitted  to  probate,  though  a  former  wiU 
had  been  probated  before  it  was  produced,  which  was  a  year  sifter  testatrix's  death ; 
the  evidence  showing  that  the  proponent  did  not  know  of  its  existence  until  then. 

On  application  to  probate  the  will  of  Ann  Daily,  deceased. 

John  H.  Kemhle,  for  proponent.    James  J.  Rogers,  for  contestants. 

Abbott,  S.  Ann  Daily  died  on  the  21st  of  March,  1887,  leaving  her  sur- 
viving no  children  nor  dpscendants,  but  a  husband,  Michael  Daily.  At  the 
time  of  her  death  her  estate  consisted  of  a  two-story  frame  house  and  lot  in 
Leonard  street,  Brooklyn,  worth  about  $2,500,  and  a  little  personal  property. 
On  the  22d  of  November,  1882,  she  executed  a  will,  in  and  by  which  she  left 
all  her  property,  both  real  and  personal,  to  her  husband  absolutely.  This  will 
was  admitted  to  probate  on  the  18th  day  of  April,  1887,  and  letters  testa- 
mentary were  issued  to  the  husband,  Michael  Daily,  who  qualified  as  execu- 
tor. He  died  on  the  27th  of  July,  1887.  On  the  12th  of  Janunry,  1888, 
one  Catherine  Kohr,  a  sister  of  the  deceased  husband,  Michael  Daily,  peti- 
tioned to  have  the  will  of  Ann  Daily  re-probated,  on  the  ground  that,  through 
some  error,  one  John  Cunningham,  a  necessary  party,  had  not  been  cited  on 
the  former  application.  On  the  return-day  of  the  citation,  objections  to  the 
re-probate  were  filed  by  said  Cunningham.  The  matter  was  adjourned  from 
time  to  time  until  February  10,  1888,  when  the  subscribing  witnesses  were 
re-examined.  The  contest  proceeded,  and  on  the  21st  day  of  March,  1888, 
another  paper  purporting  to  be  the  last  will  and  testament  of  Ann  Daily, 
bearing  date  the  14tb  day  of  September,  1886,  was  offered  for  probate  by  the 
executor,  one  William  Kelly,  a  nephew  of  Ann  Daily,  deceased. 

It  Is  claimed  by  the  proponents  of  the  first  will  that  this  second  paper  is  a 
forgery,  and  whether  it  is  or  not  is  the  only  question  I  am  called  upon  to  de- 
cide in  this  controversy.  The  parties  on  one  side  are  the  heirs  at  law  of  the 
husband,  and  on  the  other  the  relatives  of  the  wife.  This  case  was  tried  be- 
fore my  predecessor.  One  of  the  subscribing  witnesses  to  the  second  paper, 
Charles  H.  Dorans,  was  partly  examined  before  me;  and  of  my  own  motion 
I  recalled  the  other  sulncribing  witness,  Andrew  J.  Clark,  and  the  lawyer 
who  drew  the  will,  Henry  C.  Beach,  tbat  I  might  see  and  examine  tliem  per- 
sonally. The  second  paper  appears  to  have  been  drawn  and  executed  in  the 
office  of  Henry  C.  Beach,  in  Sixth  avenue.  New  York  city. 

The  evidence  tends  to  show  that  Ann  Daily  was  not  on  good  terms  with 
her  husband's  relatives.  She  evidently  desired  that  her  husband  should  be 
kept  in  ignorance  of  the  fact  that  she  was  about  to  execute  another  will,  and 
in  my  Judgment  the  course  which  she  pursued  was  in  exact  conformity  with 
this  intention.  She  had  taken  some  tickets  from  her  nephew,  William  Kelly, 
to  dispose  of  for  some  church  charity.  She  had  collected  the  money  for  ihem, 
and  went  to  New  York  with  the  twofold  object  of  turning  over  to  Kelly  this 
money' which  she  bad  collected,  and  of  seeing  about  making  another  will. 
Kelly  was  superintending  some  paving  work  on  Eighteenth  streeti  and  when 
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she  arrived  there  he  had  gone  to  dinner.  Charles  H.  Dorans  and  Andrew  J. 
Clark  also  came  to  see  Kelly  about  this  time,  and  she  entered  into  conversa- 
tion with  thein.  Clark  was  intimate  with  Kelly's  family,  and  had  known 
Mrs..  Daily  for  many  years.  Kelly  returned  shortly  after,  and  she  stepped 
aside  with  him  and  had  some  conversation  about  the  money  she  had  brought 
for  him;  then,  returning  to  Clark,  she  told  him  she  wanted  to  get  a  paper 
drawn  up,  as  she  was  not  feeling  very  well,  and  asked  him  it  he  knew 
where  Mr.  Waterbury's  office  was.  He  told  her  he  did;  and,  after  some  talk 
with  her  about  the  contents  of  the  paper  she  wished  drawn,  he  said  to  her: 
"If  you  go  to  Mr.  Waterbury,  he  is  Mr.  Kelly's  confidential  lawyer,  and,  if 
you  want  to  keep  anything  quiet  from  him,  I  think  you  had  better  get  some 
one  else. "  After  mentioning  some  other  lawyers,  she  concluded  to  go  up  and 
see  Mrs.  Kelly,  her  nephew's  wife,  who  lived  up-town.  It  does  not  appear 
from  the  evidence  that  William  Kelly  heard  or  knew  of  this  conversation  be- 
tween Ann  Daily  and  Clark.  She  then  took  the  Thirty-Fourth  street  cars  to 
go  up  to  Mrs.  Kelly's,  and  Dorans  and  Clark  accompanied  her.  At  this  time 
she  appears  to  have  had  no  idea  of  going  to  Beach's  office.  On  the  way  np 
Dorans  suggested  Beach  as  a  lawyer  who  could  draw  the  paper  for  her,  and 
at  Thirty-Fourth  street  they  left  the  car  they  were  in  and  took  a  Sixth- Ave- 
nue car  down  to  Beach's  office,  at  No.  46  Sixth  avenue,  where  the  will  was 
drawn  and  executed. 

If  she  had  desired  to  cut  ofF  her  husband's  relatives,  the  will  was  the  most 
equitable  one  she  could  possibly  have  made.  It  gives  her  husband  all  the  per- 
sonal property  absolutely,  and  the  use  of  the  real  property  for  life,  and  at  his 
death  she  devises  it  equally  among  her  relatives  per  capita.  After  the  will 
was  drawn  and  executed,  she,  not  desiring  her  husband  to  know  about  or  see 
It,  intrusted  it  to  Dorans,  being  ignorant  of  his  character,  and  only  knowing 
him  as  an  acquaintance  of  her  nephew,  to  be  kept  by  him  in  secrecy  for  a  year 
after  her  death,  which,  under  all  the  circumstances,  does  not  seem  to  have 
been  an  unnatural  thing  to  do.  The  ignorance  on  Kelly's  part  of  the  making 
of  the  will,  and  the  Ignorance  of  both  Dorans  and  Clark  of  the  death  of  Ann 
Daily,  accounts  for  its  non-production  about  the  time  of  her  death.  Kelly  did 
not  know  she  had  made  a  will,  and  Dorans  and  Clark  did  not  know  she  was 
dead.  I  am  inclined  to  believe,  from  the  evidence,  and  from  what  I  have 
seen  of  hira,  that  the  character  of  the  witness  Dorans  is  as  bad  as  the  counsel 
for  the  proponents  of  the  first  will  seems  to  regard  it;  but  I  am  inclined  to 
give  credence  to  so  much  of  his  testimony  in  this  matter  as  rehttes  to  the 
preparation  and  execution  of  the  paper  in  question.  The  material  testimony 
of  the  witness  Clark  and  the  lawyer.  Beach,  is  undisputed,  and  in  my  opinion 
is  entitled  to  full  credit. 

It  does  not  seem  possible  or  credible  to  me,  especially  in  view  of  the  amount 
of  the  estate,  that  this  elaborate  conspiracy  should  have  been  entered  into  by 
so  many  people,  where  the  chief  conspirators  can  derive  no  possible  advan- 
tage from  it,  and  the  share  of  those  deriving  any  benefit  is  so  small  as  to  be 
unlikely  to  induce  them  to  risk  the  penalty  attending  forgery  and  perjury. 
Therefore  I  have  decided  to  admit  to  probate  the  paper  last  propounded. 


TiNSLET  et  al.  V.  Weidinoeb. 
(0U|/  Court  vf  New  Tork,  Oenerai  Term.    November  1, 1889.) 

SaIiB— Damaob  in  TsAirsiT— Riohts  of  Butkb. 

A  bill  of  sale  was  of  "five  hundred  (600)  to  six  hnndred  (800)  tons  katntt  to  tralk, 
*  *  *  delivered  ex  vessel  Id  New  Tork  harbor.  Shipment  to  he  made  from  a 
German  port  by  saUlng  vessels. "  During  the  voyage  the  kainlt  was  damaeed  by 
the  seas.  Held,  that  the  purchasers  were  entitled  to  recover  from  the  setter  the 
difference  between  the  contract  price  and  the  market  price  of  the  kainit  when  r»- 
ceived. 
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Appeal  from  trial  term. 

Action  by  James  O.  Tinsley  and  others  against  Paul  Weidlnger  to  ncove^ 
the  sum  of  $627.40,  being  the  difference  between  the  market  price  and  the 
contract  price  of  50*2  tons  of  kainit  in  December,  1888,  agreed  to  be  sold  by 
the  defendant  to  the  plaintiffs  under  a  contract  in  writing  dated  May  17, 1888; 
and  950.20,  the  cost  of  the  schooner  hired  pursuant  to  the  terms  of  said  con- 
tract,  to  carry  the  kainit  from  New  York  to  Bichmond,  Ya.  The  contract 
under  which  the  questions  arise  is  in  these  words:  "New  York,  May  17th, 
1888,  Sold  to  Messrs.  Jas.  G.  Tinsley  &  Co.,  Bichmond,  Va.,  for  account  of 
Mr.  Paul  Weidlnger,  New  York,  five  hundred  (500)  to  six  hundred  (600)  tons 
kainit  in  bulk,  testing  minimum  twenty-three  (23)  per  cent,  sulphate  potash, 
per  German  analysis,  at  eight  dollars  and  fifty  cents  ($8.50)  per  ton  of  2,240 
lbs.,  German  invoice  weight,  delivered  ex  vessel  in  New  York  harbor.  Ship- 
ment to  be  made  from  a  German  port  by  sailing  vessel  or  vessels,  in  August 
^^  September,  1888.  In  event  of  foreign  war  preventing  shipment,  this  con- 
tract to  be  canceled.  Buyers  to  receive  goods  when  vessel  is  ready  to  dis- 
charge. Terms,  cash  on  delivery  at  New  York.  Seller  hereby  guaranties 
that,  should  he  sell  any  kainit  for  shipment  named  above  at  a  lower  price  than 
herein  named,  the  price  for  this  contract  shall  be  the  same.  Buyers  to  fur- 
nish the  vessel  to  carry  the  goods,  which  shall  be  consigned  to  seller's  order 
at  Bichmond,  Ya.  Chas.  F.  Gabbiques."  Written  across  the  face:  "Ac- 
cepted. Paxjx.  Weidinqeb."  When  the  kainit  arrived,  it  was  found  that 
100  tons  had  been  pumped  overboard,  and  that  the  balance  of  the  cargo  had 
been  damaged  by  the  seas  upon  the  voyage.  What  remained  of  the  cargo  up- 
on its  arrival  was  tendered  to  tlie  plaintiffs,  who  refused  to  take  the  same, 
upon  the  gpround  that  the  goods  were  neither  of  the  quality  nor  quantity  called 
for  by  the  contract.  The  plaintiffs  were  ready  to  receive  the  kainit,  and  pay 
for  it;  but  the  defendant,  for  the  reason  stated,  was  unable  to  perform  bis 
contract.  The  papers  are  in  evidence  showing  the  European  weight  return, 
the  German  analysis,  and  the  bill  of  lading,  dated  September  28, 1888.  There 
is  no  question  of  fraud  or  identification  of  the  cargo  involved.  The  court 
directed  a  verdict  in  favor  of  the  plaintiffs  for  $687.56,  the  amount  claimed, 
with  interest,  and  from  the  judgment  entered  tliereon  the  defendant  appeals. 

Argued  before  MoAoam,  C.  J.,  and  EnRLicH  and  Holms,  JJ. 

Johmton  dk  Johnston,  for  appellant.    Billings  &  Cardozo,  for  respondents. 

Feb  Cubiax.  This  was  not  a  sale  of  goods  "to  arrive,"  within  the  proper 
meaning  of  that  term.  The  goods  were  not  purchased  to  be  shipped  from 
Germany  under  the  direction  or  at  the  risk  of  the  purchasers;  nor  were  the 
goods  purchased  wliile  in  transit  on  the  ocean.  By  the  contract,  the  defend- 
ant sold  500  tons  of  kainit,  to  be  delivered  from  a  vessel  in  New  York  harbor, 
and  the  plaintiffs  agreed  to  pay  for  it  on  such  delivery.  In  this  respect  the 
case  differs  from  Heller  v.  Mannfaeturinff  Co.,  39  Hun,  547.  The  contract 
here  was  an  absolute  present  sale,  and,  for  failure  to  deliver,  the  defendant 
is  liable.  The  fact  that  part  of  the  kainit  was  pumped  overboard,  and  the 
balance  was  injured,  while  at  sea,  simply  proves  that  tlie  defendant,  without 
any  fault  on  the  part  of  the  plaintiffs,  was  unable  to  perform  his  part  of  the 
contract  in  regard  to  delivery  in  New  York  harbor.  The  plaintiffs  had  no 
interest  in  the  shipment  of  the  goods,  nor  the  method  of  shipment.  These 
matters  did  not  concern  them.  The  contract  expressly  provided,  in  unmis- 
takable language  capable  <A  no  other  meaning,  that  the  kainit  should  be  de- 
livered by  the  defendant  from  a  vessel  in  New  York  hart)or,  and  that  the 
terms  of  payment  were  cash  on  such  delivery  at  New  York.  All  the  risks  in 
regard  to  performance  devolved  upon  the  defendant,  and  could  not  be  cast 
upon  the  plaintiffs,  who  assumed  the  mere  risk  of  being  able  to  pay  for  the 
property  when  tendered  to  them  in  New  York,  and  then  unly  upou  tender  of 
the  proper  quality  and  quantity  of  kainit.    In  order  to  make  a  tender  to  the 
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plaintiffs  ]n  New  York,  it  was  necessary  for  the  defendant  to  have  the  prop- 
erty present,  so  that  this  duty  rested  on  him.  He  failed  to  have  the  property 
here,  and  was  consequently  in  default,  for  the  consequences  of  which  he  & 
answerable;  for  the  causes  which  led  to  the  failure  are  not  within  any  excep- 
tion allowed  by  the  contract  as  ground  for  excuse.  By  this  construction  of 
the  contract,  the  legal  propositions  involved  are  simplified,  and  freed  from 
the  technicalities  which  appear  in  many  of  the  reported  cases.  In  short,  the 
case  resolves  itself  into  the  ordinary  one  of  bread)  of  contract  to  deliver;  and 
this  is  what  we  think  it  is.  There  was  no  request  to  go  to  the  jury,  and  no 
dispute  as  to  the  amount  of  the  damages  sustained.  It  follows  that  tbejudg- 
ment  appealed  from  must  be  affirmed,  with  costs. 


Oasbiqan  v.  Washbubn  et  aU 
(CHtu  Court  of  New  York,  Oeneral  Term.    October  81, 1889.) 

BXBOCnON  A.QA.UI8T  THB  PSBSON — ChaNOB  IN  FOBK  OF  AOTION. 

Where  plaintiff  in  on  action  on  a  contract  bo  amends  his  oomplalnt,  by  aUeging 
fraud  and  deceit,  as  to  change  the  action  into  one  for  tort,  he  acquires  the  right,  on 
recovering  judgment,  to  issue  an  execution  against  the  person  of  defendant,  wheth- 
er an  order  of  arrest  had  issued  In  the  action  or  not. 

Appeal  from  special  term. 

Action  by  George  Carrigan  against  Henry  L.  Washburn  and  others  on  a 
promissory  note.  Pliiintifl  appeals  from  an  order  vacating  execution  issued 
against  the  person  of  defendant  JVashburn. 

Argued  before  McAdam,  C.  J.,  and  Ehrlich  and  Holme,  JJ. 

Harrison  <£  Langdon,  for  appellant.  WUliam  L.  Van  Derzee,  for  respond- 
ent. 

Feb  Cubiah.  If  the  court  below  had  contented  itself  with  passing  on  the 
question  whether  a  supersedeas  should  have  been  allowed,  and  the  defendant 
discltarged  from  arrest,  there  might  have  been  sufficient  in  the  afflduvils  to 
have  upheld  his  order,  the  parlies  being  in  conflict  as  to  the  cause  of  the  de- 
lay in  issuing  final  process;  but  the  court  did  not  do  this.  It  went  upon  other 
grounds,  and  held  that  the  final  process  was  void  ah  initio.  This  action  was 
commenced  upon  contract.  An  order  of  arrest  was  issued,  which  was  subse- 
quently vacated.  This  would  have  prevented  an  arrest  upon  final  process,  if 
the  record  had  remained  the  same;  but  it  did  not.  The  {ilaintiff  moved  for 
and  obtained  leave  to  amend  his  complaint  by  changing  the  action  from  con- 
tract into  tort,  by  alleging  fraud  and  deceit;  and  in  this  form  of  action,  after 
issue  joined  and  a  trial  on  tlie  merits,  the  plaintifl!  recovered  a  judgment 
against  the  defendant,  and  with  it  acquired  the  right  to  arrest  the  defendant, 
independently  of  the  question  whether  an  order  of  arrest  had'issued  in  the  ac- 
tion or  not.  Roeher  v.  Dawson,  8  N.  Y.  Snpp.  122.  The  amended  pleadings 
superseded  the  originals,  whicli,  for  all  practical  purposes,  ceased  to  form  part 
of  the  record.  The  amended  pleadings,  wlieii  interposed,  became  the  only 
pleadings  in  the  case  for  all  subsequent  purposes.  The  dishonored  notes  of 
the  defendant  did  not  pay  the  judgment,  or  change  its  character.  An  un- 
performed and  broken  promise  pays  nothing,  changes  nothing.  See  Haggerty 
v.  Simpson,  1  £.  D.  Smith,  67.  The  execution  against  the  person  was  not 
void,  ab  initio  or  otherwise.  It  follows  that  the  order  appealed  from  must 
be  reveraed,  with  costs,  on  payment  of  which  the  defendant  will  be  permitted 
to  renew  his  application  tor  &  supersedeas,  to  the  end  tliat  the  special  term 
judge  may  pass  on  the  conflict  in  the  evidence  as  to  the  laches  imputed  to  the 
plaintiff,  and  to  the  truth  and  sufficiency  of  the  excuse  offered  for  the  delay  in 
issuing  the  execution  against  the  person. 

•Keversing  2  N.  Y.  Supp.  61«.   ' 
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OUQGENHEIHEB  «.  STBVBNS. 

{OOv  Court  of  New  York,  Speoial  Term.    October  10, 1889.) 

JlTDOmHTS — SnPPUMKHTABT  FBOOBBDINSB — PbIOBITT. 

Where  supplementary  proceedings  are  oommenced  by  two  judgment  creditors, 
and,  on  the  application  of  the  junior  judgment  creditor,  a  receiver  is  appointed, 
whose  authority  is  subsequently  extended  to  the  senior  judgment,  his  appointment 
relates  back  to  the  commencement  of  supplementary  proceedings  on  the  senior 
judgment,  and  money  coming  into  his  hands  from  the  sale  of  the  debtor's  lands  will 
De  in  etistodia  legia,  and  wilL  for  the  purpose  of  determining  the  priority  of  liens 
thereon,  be  treated  as  the  land,  and  first  applied  to  the  payment  of  the  senior  judg- 
ment. 

Motion  by  Randolph  Gnggenheimer  to  have  certain  moneys  applied  to  s 
judgment  recovered  by  him.  It  appeared  that  Guggenheiruer  had,  in  May, 
1877,  recovered  a  judgment  against  defendant,  Mark  S.  Stevens,  and  also  in 
December,  1887,  another  judgment,  of  which  William  H.  Moynan  is  the  as- 
signee. In  1884  defendant  inherited  an  interest  in  land  from  his  mother,  and 
in  August,  1886,  supplementary  proceedings  were  begun  on  Guggenheimer's 
judgment.  In  February,  1887,  supplementary  proceedings  were  commenced 
on  the  Moynan  judgment,  and  Frank  £.  Smith  appointed  receiver  of  the  judg- 
ment debtor,  and  afterwards  of  Guggenheimer.  The  land  in  which  the  judg- 
ment debtor  had  an  interest,  having  been  incumbered,  was  sold.  A  surplus 
remained  after  payment  of  the  liens,  and  the  share  of  the  debtor  came  into 
the  hands  of  the  receiver,  where  it  is  held  to  await  an  order  of  court  The  mo- 
tion is  resisted  on  the  ground  that  the  application  for  the  appointment  of  re- 
ceiver was  made  first  in  supplemental  proceedings  on  his  judgment,  and  that, 
more  than  10  years  having  elapsed  since  the  rendition  of  the  judgment,  tiiey 
have  ceased  to  be  liens  on  the  property  of  the  debtor. 

George  P.  Gough,  for  plaintiff.  IV.  H.  Townley,  for  W.  H.  Moynan,  Jr., 
Judgment  creditor.    F.  E.  Smith,  receiver,  pro  se. 

MoAdam,  G.  J.  Surplus  moneys  arising  from  the  sale  of  real  estate  are. 
for  the  purpose  of  determining  the  priority  of  the  liens  thereon,  regarded  as 
the  land  from  which  the  fund  emanated.  Such  liens  are  transferred  from  the 
land  to  the  surplus,  and  the  moneys  must  be  applied  to  the  discharge  of  such 
liens  according  to  their  priuiity.  Averill  v.  Loucks,  6  Barb.  470;  Mattliews 
v.  Duryee,  45  Barb.  69,  17  Abb.  Pr.  256;  Blydenhurgh  v,  Northrop,  13  How. 
Pr.  289.  So  considered,  the  judgment  recovered  by  the  plaintiff,  being  prior 
in  time,  is  prior  in  riglit,  notwithstanding  the  order  appointing  the  receiver. 
Bank  V.  Kisley,  19  !N.  Y.  369.  If  both  judgments  are  to  be  treated  as  if  they 
bad  ceased  to  be  liens,  more  ttian  10  years  having  elapsed  since  their  recov- 
ery, (Floyd  V.  Clark,  2  Law  Bull.  36,)  the  result  is  the  same,  as  the  extension 
of  the  receivership  to  the  judgment  recovered  by  the  plaintiff  made  the  title 
of  the  receiver  relate  back  to  the  time  the  paintifl's  supplemental  order  was 
served,  (Code,  g  2469,  subd.  1.)  The  evident  object  of  this  provision  was  to 
preserve  the  rights  and  liens  of  the  different  judgment  creditors  according  to 
their  respective  priority,  in  conformity  to  the  rule  that  different  proceedings 
against  the  same  debtor,  or  in  pursuit  of  the  same  property,  shall  take  preced- 
ence according  to  the  respective  dates  of  their  commencement.  The  fund  in 
the  receiver's  hands  is  not,  however,  to  be  deemed  the  property  of  the  party 
at  whose  instance  he  was  appointed,  but  it  is  in  oustodia  legis  for  those  who 
shall  establish  a  right  to  it  according  to  the  respective  priorities.  liankg  v. 
Potter,  21  How.  Pr.  474,  and  cases  cited.  The  rights  and  priorities  of  the 
respective  parties  having  been  preserved  intact,  it  follows  that,  as  the  service 
of  the  order  in  supplementary  proceedings,  as  well  as  the  judgment  recovered 
by  the  plaintiff,  were  first  in  point  of  time,  the  moneys  in  the  hands  of  the 
receiver  must  be  applied  to  the  payment  thereof  as  of  right. 
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Beck  v.  Ennis. 

(Supreme  Cowrt,  General  Term,  Fifth  Department    October  19, 1889.) 

WnjiS — Construction— Natobb  of  Estatb. 

Testatrix  bequeathed  to  plaintiff,  her  dauKhter,  certain  personal  property,  and  of 
the  residue  of  her  property,  consisting  of  a  farm  and  personalty,  she  gave  one-half 
to  plaintiff,  if  she  should  remain  unmarried,  and  the  other  half  in  equal  shares  to 
the  other  two  children,  but  in  case  of  plaintifPs  marriage  .»  should  oe  equally  di- 
vided between  the  three  ohUdren.  The  third  clause  of  the  will  was  as  follows:  "If 
my  daughter  K.  [plalntifl]  should  marry,  and  die  without  children,  or  die  prerions 
to  her  brother  ana  sister,  then  the  property  glren  or  bequeathed  her  shall  revert 
to  her  brother  B.  and  her  sister  C,  or  their  heirs,  and  to  snare  alike. "  Later  in  the 
will  testatrix  provided:  "By  this  I  intend  that  the  bequest  to  K.,  circumstanced 
•s  above  stated,  shall  pass, "etc.  The  fourth  clause  provided  that  these  bequests 
were  conditioned  on  the  support  of  testatrix's  husband  by  "my  three  children  con- 
jointly, "  and  appointed  K.  executrix.  Held,  that  plaintiff,  having  married,  took  • 
base  or  conditional  fee  in  the  undivided  one-third  of  the  real  estate,  and  of  the  per- 
sonalty mentioned  in  the  third  clause,  defeasible  by  her  death  without  issue,  before 
the  death  of  her  brother  or  sister. 

Appeal  from  judgment  on  report  of  referee. 

Argued  before  Babker,  F.  J.,  and  Dwioht  and  Maoohbek,  JJ. 

Wm.  A.  Sutherland,  for  appellant.    8.  B.  Mclntyre,  for  respondent. 

Dwioht,  J.    The  judgment  giTes  construction  to  the  will  of  Mrs.  Phebe 

A.  Knnis,  the  mother  of  the  two  parties  to  this  appeal.  The  other  parties  de- 
fendant in  tlie  action  were  the  husband  and  another  daughter  of  the  deceased. 
By  the  first  clause  of  her  will  the  testatrix  gives  to  the  plaintiff  absolutely  all 
her  household  goods,  including  furniture,  carpets,  and  silver-ware.  By  t))e 
second  clause  she  gives  the  residue  of  her  property,  consisting  of  a  farm  and 
all  her  personal  property  other  than  that  included  in  the  first  bequest,  one- 
half  to  the  plaintiff,  if  she  remains  unmarried,  and  the  other  half  in  equnl 
shares  tu  the  other  two  children,  the  appellant,  and  a  daughter,  Mrs.  Char- 
lotte Olivia  Pendiy;  but,  in  case  of  the  marriage  of  the  plaintiff,  the  property 
mentioned  in  this  clause  is  to  be  equally  divided  between  the  three  children, 
share  and  share  alilce.  The  third  and  fourth  clauses  of  the  will  are  as  fol- 
lows: "Third.  If  my  daughter  Kate  S.  should  marry,  and  die  without  children, 
or  die  previous  to  her  brother  or  sister,  then  the  property  given  or  bequeathed 
her  shall  revert  to  her  brother  B.  Franltlin,  and  her  sister  C.  Olivia,  or  their 
heirs,  and  to  share  alilce.  Fourth.  The  foregoing  bequests  are  based  upon 
the  provision  that  ray  three  children  conjointly  or  by  mutual  arrangement 
make  suitable  and  adequate  provision  for  the  support  and  maintenan(?«  of  my 
husband,  Elijah  Ennis,  their  father,  during  his  life,  and  that  suitable  tomb- 
stones be  procured  and  set  up  at  his  and  my  graves.  Likewise  I  make,  con- 
stitute, and  appoint  my  daughter  Kate  S.  Ennis  to  be  executrix  of  this  my 
last  will  and  testament.     *    *    *" 

The  plaintiff  married  after  the  death  of  her  mother,  and  before  the  com- 
mencement of  this  action,  but  has  remained  thus  far  without  issue.  The 
question  is  of  the  nature  and  extent  of  the  plaintiff's  estate  and  interest  in 
one-third  of  the  real  estate,  and  of  the  personal  property,  aside  from  that  in- 
cluded in  the  first  bequest, — whether  such  estate  and  interest  is  absolute  or 
conditional.  It  is  unnecessary  to  review,  or  even  to  cite,  the  numerous  au- 
thorities establishing  the  rule  which  the  referee  hasapplied  to  this  case.  The 
cases  are  well  collated  and  classified  by  Andrews,  J.,  in  Vanderzea  v.  SUnger- 
land,  103  N.  Y.  47,  8  N.  £.  Kep.  247,  where  the  rule,  with  its  limitations, 
is  cleai'ly  stated;  and  the  same  views  are  exprftsed,  and  the  same  result  is 
reached,  by  Rapallo,  J.,  in  the  case  of  In  re  Railtoay  Co.,  105  N.  Y.  89, 
11  N.  E.  Bep.  492.  The  rule  is  that  when  there  is  a  devise  to  one  person  in 
fee,  and,  in  case  of  his  death,  to  another,  the  contingency  referred  to  is  tlie 
death  of  the  first  devisee  in  the  life-time  of  the  testator;  and  if  such  devisee 
survives  the  testator  be  takes  an  absolute  fee.    Judge  Bafallo  says  in  the 
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latter  case:  "This  constmctlon  is  aniformljr  adopted  unless  there  is' some 
langunge  in  the  will  indicative  of  a  different  intention  on  the  part  of  the  tes- 
tator;" and  Judge  Andrews,  in  the  former  case,  says  that  the  rule  "applies 
only  where  the  context  of  the  will  is  silent,  and  affords  no  indication  of  in- 
tention other  than  that  disclosed  by  words  of  absolute  gift,  followed  by  a  gift 
over  in  case  of  death,  or  of  death  without  issue,  or  other  specifled  event.  In- 
deed, the  tendency  is  to  lay  hold  of  slight  circumstances  in  the  will  to  vary 
the  construction  and  to  give  effect  to  the  language  according  to  its  natural 
import."  Such  indications  were  discovered  in  both  of  the  cases  referred  to, 
and  in  both  advantage  was  taken  of  slight  oircumntances  in  the  will  to  justify 
giving  effect  to  the  language  according  to  its  natural  import.  The  remark  is 
obvious  that  a  rule  so  willingly  avoided,  and  apparently  as  much  honored  in 
the  breach  as  in  the  observance,  must  be  a  very  artificial  one,  and  founded 
largely  upon  authority,  rather  than  upon  principle.  We  are  led  to  inquire, 
therefore,  what  is  the  reason,  if  any,  which  is  supposed  to  be  at  the  founda- 
tion of  this  rule  of  construction.  The  inquiry  is  answered.  In  both  of  the 
opinions  referred  to,  as  follows:  "The  reason  assigned  for  this  construction 
lias  been  that,  as  death  is  a  certain  event,  and  the  time  only  is  contingent, 
the  words  of  contingency  in  a  devise  of  this  description  can  only  be  satis- 
fled  by  referring  them  to  a  death  before  some  particular  period;  and.  no  other 
being  mentioneid,  the  time  referred  to  must  be  presumed  to  be  that  of  the  tea* 
tator's  own  death. "  This  reason,  if  not  very  forcible,  at  least  serves  the  use- 
ful purpose  of  furnishing  a  test  of  the  applicability  of  the  rule  to  the  case  in 
hand.  Applying  that  test,  we  seem  to  find  this  case  not  within  the  rule,  be- 
cause the  event  prior  to  which  the  death  of  the  devisee  must  occur  to  consti- 
tute the  contingency  mentioned  in  this  devise  is  not  left  to  be  supplied  by 
construction,  but  is  fixed  by  the  terms  of  the  devise  itself.  It  is  the  death  of 
the  brother  or  sister.  The  language  of  the  provision  is:  "If  my  daughter 
Kate  8.  should  marry  and  die  without  children,  or  die  previous  to  her  brother 
or  sister."  Here,  we  think,  the  phrase  "previous  to  her  brother  or  sister" 
qualifies  both  the  alternatives  of  the  provision  quoted,  and  that  the  contin- 
gency intended  might  be  more  clearly  stated  in  this  form:  "If  my  daughter 
Kate  S.  should  die — either  married  and  without  children,  or  unmarried — pre- 
vious to  her  brother  and  sister;"  the  object  being  npparently  to  exclude  the 
case  of  the  death  of  the  plaintiff  leaving  children  to  inlierit  from  her.  In 
other  words,  the  whole  scheme  and  tenor  of  the  will  forbids  the  idea  that  the 
testatrix  intended  to  disinherit  the  children  whom  her  daughter  Kate  might 
leave  surviving  her,  whether  she  died  before  or  after  her  brother  or  sister. 
If  so,  then  the  contingency  referred  to  is  fully  defined  by  the  express  terms 
of  the  will,  and  there  is  no  room  to  suppose  an  intention  to  limit  It  upon  the 
death  of  the  testatrix,  or  any  other  event  not  mentioned  In  the  wUl. 

But,  even  if  our  construction  of  tlie  alternative  provision  of  the  devise  were 
not  the  true  one,  we  think  "other  circumstances  in  the  will"  are  sufficient  to 
take  this  case  out  of  the  general  rule  laid  down  by  the  authorities  referred  to. 
There  is  the  reiteration  of  tlie  intention  of  the  testatrix,  in  the  third  clause, 
which  is  a  circumstance  of  the  same  cimractcr,  and  of  at  least  equal  signifi- 
cance, with  that  which  seems  to  have  warranted  the  judgment  of  the  court 
in  the  case  of  In  re  Railway  Co.,  supra.  The  language  liere  is:  "By  tiiis  I 
Intend  that  the  bequest  to  Kate  S.,  circumstanced  as  above  stated,  shall  pass 
to  my  son  and  daughter,"  etc.  "Circumstanced  as  above  stated"  is  equiva- 
lent to  "  under  the  circumstances,  or  upon  the  contingencies,  above  expressed, " 
and  the  language  serves  to  exclude  the  idea  that  other  contingencies  were  to 
be  added  by  legal  construction  or  otherwise.  The  reiteration  was  made — as 
is  said  by  Bafalix),  J.,  in  K»  Railway  Co.  Case — "as  if  to  indicate  that  no 
other  contingency  was  contemplated  than  the  one  which  she  had  expressed." 
Moreover,  all  the  provisions  of  the  fourth  clause  of  the  will  are  such  as  to  in- 
dicate an  expectation  on  the  part  of  the  testatrix  that  the  plaintiff  would  sur- 
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Tlve  her,  and  that  none  of  the  provisions  of  her  will  had  been  made  in  eon> 
templation  of  the  plaintiff's  dying  in  her  life-time.  This  circumstance  may 
be  sliglit,  but  we  have  seen  that  the  courts  seize  upon  slight  circamstanees 
to  justify  an  avoidance  of  the  highly  artificial  rule  of  construction  which  we 
have  had  under  consideration.  We  conclude  that  the  contingency  contem- 
plated by  the  third  clnuse  of  this  will  will  arise  whenever  the  plaintiff  shall 
die  without  children,  and  previous  to  either  her  brother  or  her  sister;  that  in 
that  case  her  estate  in  the  farm  and  her  interest  in  the  personal  property 
(other  than  that  embraced  in  the  first  bequest)  wiU  pass  to  her  brother  and 
sister,  or  to  either  of  them  then  surviving,  and  the  heirs  of  either  then  de- 
ceased, to  be  divided  equally  between  them, — per  stirpes  in  the  case  of  heirs 
of  either;  but  that,  in  case  the  plaintiff  survives  both  her  brother  and  her  sis^ 
ter,  her  estate  and  interest  in  all  the  real  and  personal  property  will  becouie 
absolute.  In  other  words,  to  adopt  the  phraseology  of  the  decision  in  the 
case  of  In  re  Railway  Co.,  supra,  we  hold  that  the  plaintiff  took  under 
her  mother's  will  a  base  or  conditional  fee  in  the  undivided  one-third  of  the 
real  estate,  and  a  corresponding  interest  in  one-tliird  of  the  personal  estate, 
left  by  her  mother,  (aside  from  that  mentioned  in  the  first  clause  of  the  will,) 
defeasible  by  her  dying,  without  leaving  issue,  before  the  death  of  either  her 
brother  or  her  sister;  that  her  issue,  should  she  have  any,  would  take  by  in- 
heritance from  her,  but  a  conveyance  by  her  in  her  life-time  would  be  effectual 
against  them;  that,  should  she  survive  both  her  brother  and  her  sister,  her 
title  would  become  indefeasible,  and  that  at  any  time  during  the  life-time  of 
her  brother  and  sister  an  indefeasible  title  in  fee  could  be  conveyed  by  their 
joining  with  her  in  a  conveyance. 

The  judgment  appealed  from  adjudges  that  the  three  devisees  take  their  re- 
spective shares  and  Interests  in  the  residue  of  the  property,  subject  to  the 
duty  and  obligation  enjoined  by  the  fourth  clause  of  the  will,  to  make  suit- 
able provision  for  the  support  and  maintenance  of  their  father  during  his  life; 
and  it  directs  that  they  make  such  required  provision  within  two  months 
from  notice  of  the  Judgment,  or,  in  default  thereof,  the  executrix  make  such 
provision  out  of  the  estate  of  the  testatrix  in  her  hands.  Neither  party  seems 
to  be  content  with  this  provision  of  the  judgment,  although  the  plaintiff  has 
not  appealed  therefrom.  The  defendant  concedes  the  correctness  of  the  judg- 
ment to  the  effect  that  all  the  devises  and  bequests  of  the  will  are  subject  to 
the  requirement  of  the  fourth  clause,  but  objects  that,  in  case  of  disagreement 
between  the  tliree  devisees,  the  making  of  such  provision  should  nut  be  left 
to  the  sole  judgment  and  discretion  of  the  plaintiff;  and  he  suggests,  in  case 
of  such  disagreement,  a  reference  to  ascertain  what  would  be  a  suitable  and 
adequate  provision  for  the  purpose  in  question.  We  think  the  suggestion  a 
proper  one,  and  such  a  direction  will  be  given  in  the  order  for  the  modifica- 
tion of  the  judgment.  The  judgment  should  be  modified  in  accordance  with 
the  views  expressed  in  this  opinion;  the  order  for  such  modification  to  be 
settled  by  Dwight,  J.    All  concur.    So  ordered. 


Webster  et  uso.  «.  Obat  »t  al. 
{Supreme  Court,  Qtmerdl  Term,  Fifth  Department.    October  19, 1889.) 

DSSCKNT  AND  DISTRIBUTION — ^ASVAKCBMBKTS. 

A  testator,  after  ^ving  certain  property  to  his  wife,  grave  his  farm  and  the  rest 
of  his  personal  property  to  tiis  children ;  providing  tliat  all  adrancemeata  mads  to 
his  children^  as  stiown  by  his  books,  should  be  charged  up  against  their  several  in- 
terests in  division  of  the  estate.  Two  years  after  the  will  was  made,  the  testa- 
tor entered  on  his  books  against  the  accountsof  three  of  his  children  a  memorandum 
of  a  settlement  in  full  of  advancements  made  to  them.  Held,  that  no  advance- 
ments were  chargeable  to  either  of  them  on  the  division  of  the  property,  but  they 
took  their  shares  without  deduction. 

Appeal  from  Judgment  on  report  of  referee. 
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Milo  Webster  and  wife  sued  Ann  Gray  and  others  for  the  partition  at  real 
estate  under  the  terms  of  a  will,  and  appeal  from  the  interlocutory  judgment. 

Argued  before  Barker,  P.  J.,  and  Dwio-ht  and  Macomber,  JJ. 

Andrews  d-  Hill,  for  a{^llants.  Qoff  tt  Warren  and  W.  Martin  Jonett 
for  respondents. 

DwiGHT.  J.  The  action  was  for  the  partition  of  the  real  estate  mentioned, 
in  the  second  clause  of  the  will  of  Chiirles  Webster,  late  of  liiclgeway,  in  the 
county  of  Orleans.  That  clause,  after  giving  to  bis  four  children,  Fanny, 
Ann,  Lucius,  and  Milo,  the  farm  in  question,  and  all  the  personal  property, 
except  what  had,  by  a  previous  clause,  been  given  to  his  wife,  proceeds:  "The 
above  bequests  to  my  children  of  the  farm  and  personal  property  are  to  be  so  di- 
vided that  same  equal  division  sliall  be  made  between  my  children  above  named^ 
by  charging  each  of  my  children  above  named  with  what  I  have  heretofore  ad- 
vanced to  them,  and  each  of  tliem.  and  compound  interest  on  such  advance* 
ments;  so  that,  witli  such  advancements  and  compound  interest,  their  re- 
spective amounts  shall  be  equal.  «  *  *  In  order  to  determine  the  advance- 
ments made  to  my  children  above  set  forth,  reference  shall  be  made  to  my  book 
or  books  in  which  I  have  charged  over  to  my  children  such  advancements  made 
them,  and  the  time  such  advancements  were  made."  The  will  was  made  in- 
1877.  The  testator  died  10  years  later.  Before  the  execution  of  his  will,  h» 
had  made  to  bis  three  children  Fanny,  Ann,  and  Lucius  advancements,  vary- 
ing in  total  amounts  from  $1,300  to  $2,300;  all  of  which  were  charged  in  de> 
tail,  as  matter  of  account,  in  the  book  or  books  referred  to  by  the  testator  in 
his  will.  Two  years  after  the  execution  of  the  will,  the  testator  had  entered 
at  the  foot  of  each  of  the  three  accounts  a  memorandum  of  a  settlement  of 
aach  account  in  full.  This  was  done  with  the  undoubted  intention  of  cancel- 
ing and  discharging  the  account  and  demand  in  favor  of  his  estate  against  each 
of  such  children ;  and  so  the  accounts  stood  canceled  and  discharged  at  the  tim& 
oif  the  death  of  the  testator.  Tiie  facts  were  so  found  by  the  referee,  and  the 
conclusion  of  law  that  no  advancements  were  chargeable  to  either  of  the  dev- 
isees for  the  purpose  of  the  division  of  tlie  real  estate  in  question,  but  that  they 
took  their  several  shares  therein  without  deduction  by  reason  of  such 'advance- 
ments. Exceptions  to  this  conclusion  of  law,  and  to  the  refusal  to  And  other- 
wise, as  requested,  furnish  the  ground  of  the  plaintitT's  appeal.  His  conten- 
tion is  that  the  entries  in  the  book  or  t>ooks  of  account,  referred  to  in  the  wilU 
existing  at  the  time  the  will  was  executed,  and  capable  of  ceitain  identiBca- 
tion  as  the.matters  referred  to,  were  made  by  such  reference  a  part  of  the  will, 
because  ingrafted  upon,  and  a  material  element  in,  the  testamentary  disposi- 
tion of  the  real  estate  in  question,  and,  as  such,  could  not  be  revoked  or 
changed,  except  with  the  formalities  requisite  to  a  testamentary  act. 

We  think  the  contention  cannot  be  sustained.  The  answer  to  it  is  that 
the  will  speaks  only  from  the  death  of  the  testator,  and  the  astate  disposed 
of  is  that  only  of  which  he  dies  seised  and  possessed.  The  efiect  of  the  pro- 
vision of  the  will  was  to  give  to  the  four  children  the  claims  against  the  three, 
to  be  divided  equally  between  them  with  otiier  property,  real  and  personal. 
Another  disposition  of  tliese  claims,  by  the  testator  in  his  life-time,  has  the 
effect  of  an  ademption  of  the  legacy  so  far  as  the  claims  for  advancements 
are  concerned.  It  may  be  conceded  that  the  entries  in  the  books  of  account 
became,  by  the  reference  thereto  in  the  will,  a  part  of  the  will;  but  the  case 
is  not  differentfrom  what  would  have  existed  if  tlie  claims  had  been  promissory 
notes  of  his  children,  particularly  described  in  the  body  of  the  will.  That  it 
wonld  have  been  competent  for  the  testator  in  his  life-time  to  accept  payment 
of  the  notes,  or  to  surrender  or  discharge  them,  notwithstanding  the  other 
disposition  indicated  by  his  will,  which  had  not  yet  taken  effect,  will  hardly 
be  questioned.  The  argument  of  counsel  for  the  appelliint  proceeds  upon  the 
tbeoty  that  the  act  of  the  testator  was  a  revocation  of  a  part  of  his  will.   But 
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8uch  is  the  case  only  as  an  ademption  of  a  specifier  legacy  is  a  revocation  of  it 
Even  the  devise  of  the  farm  itself  might  have  been,  in  that  manner,  revoked 
by  a  valid  conveyance,  executed  and  delivered  In  the  life-time  of  the  testator; 
-and  no  one  will  contend  that  such  a  conveyance  would  have  required,  in  its 
execution,  the  formalities  of  a  will,  to  render  it  valid.  Indeed,  it  is  plain  tliat 
the  acts  affecting  the  disposition  of  a  will,  which  requires  to  be  executed  with 
41ie  formalities  of  a  testamentary  act,  are  those  which  are  in  their  nature  test- 
amentary acts,  i,  e.,  which  are  to  take  effect  only  on  the  death  of  the  testa- 
tor. A  man's  disposition  of  his  property  in  his  life-time  is  not  in  any  man- 
ner  controlled,  nor  his  right  to  dispose  of  it  limited,  by  any  testamentary  dis- 
position of  it  which  he  has  previously  indicated.  A  will  is  not  a  contract, 
and  the  devisee  takes  no  vested  rights  until  his  devisor  is  dead.  We  regard 
the  conclnsions  of  the  referee  as  correct.  The  judgment  should  be  aflSrmed. 
All  concur.  Interlocutory  Judgment  affirmed,  with  costs  to  be  paid  out  of  the 
land. 


AixisoN  Bbos.  Co.  e.  Allison  et  al. 
(Supreme  Court,  (General  Term,  Fifth  Department    October  19, 1880.) 

i,  Injokotioh— Violation  of  Costbaot. 

Two  brothers  assigned  to  one  C.  a  one-third  interest  in  two  patents,  one  for  an 
improvement  in  cigurettes  and  one  for  an  improvement  in  cigarette  machines,  and 
"any  improvements,  renewals,  or  reissue  of  said  cigarettes,  cigarette  machines, 
or"patents,  "meaning  hereby  to  invest  in"  C.  "an  undivided  one-third  of  said  pat- 
ents, extension,  or  improvements  thereof. "  By  another  agreement  an  undivided 
one-ionrth  interest  was  conveyed  to  A.  by  the  brothers  and  C.  in  the  patents  and 
stock  owned  by  them  under  the  Arm  name  of  A.  Bros.  &  Co.,  "ss  well  as  new  pat- 
ents, machines,  eta,  wbiob  may  be"  need  in  the  business;  the  intent  being  to  give 
A.  a  one-fourth  interest  in  all. "the  patents  and  improvements  on  the  same,  which 
may  hereafter  be  made,  machines,  stock,  "etc.,  of  A.  Bros.  &  Co.  This  firm,  and 
-all  the  above  parties,  transferred  to  plaintiff  all  the  property  of  the  firm,  "together 
with  all  patents  owned  by  any  or  either  of  said  firm  for  improvements  in  cigarette* 
and  cigarette  maohinea. "  By  a  fourth  agreement  the  brothers  and  C.  transferred  to 
plaintUt  the  "respective  Interests  which  we  have  heretofore  enjoyed  as  members 
of  said  firm"  in  two  patents  for  cigarettes  and  machines,  "this  transfer  to  include 
any  improvements,  renewals,  or  reissues"  of  the  patents.  Held,  that  these  agree- 
ments did  not  so  clearly  transfer  to  plaintiff  or  assure  to  it  the  right  to  any  in- 
terest in  any  invention  of  one  of  the  brothers  not  already  patented,  or  which  should 
be  patented  as  improvements  on  the  former  patent,  as  to  justify  a  temporanr  in- 
junction for  violation  of  the  oontraot  by  using  any  improved  nuudiine  of  defend- 
ant's invention  pending  the  trial  of  suoh  issue. 

%  Sams— BsroKKATioM  of  Contbaot. 

Where  a  contract,  as  set  out  in  a  peUtion  for  a  preliminary  injunotioif  tor  its  vio- 
lation, is  not  sufficient  to  justify  its  issuance,  one  will  not  be  granted  under  a  sec- 
ond count  in  the  complaint,  alleging  a  mistake  in  the  contract,  and  asking  for  its 
reformation  where  equities  allegiBd  as  ground  for  its  reformation  are  denied  in  the 
answer,  but  plaintiff  must  await  the  reformation  of  the  oontraot  before  be  oan  ob- 
tain afBrmatlve  relief  based  on  the  contract  as  refonned. 

9l  Bams — Tbhpobabt  Inju2«ctioh — Discrbtioh  of  Cocbt. 

Where  the  answer  was  not  interposed  when  the  preliminary  Injunction  was 
granted  by  a  oounty  court  ex  parte,  the  discretionary  power  of  the  court  in  grant- 
ing or  refusing  the  injunction  is  for  the  first  time  exercised  by  the  court,  after  issue 
joined,  on  appeal  to  the  special  term. 

Appeal  from  special  term,  Monroe  coanty. 

Action  by  AlUson  Bros.  Ompany  against  Oscar  M.  Allison  and  others. 
Plaintiff  obtained  from  the  court  a  temporary  injunction  against  defendant 
Allison  for  the  violation  of  a  contract.  The  injunction  was  vacated  by  the 
special  term,  and  plaintiff  appeals. 

Argued  before  Babekb,  P.  J.,  and  Dwiqht  and  Maoomber,  JJ. 

John  Van  Voorhis,  for  appellant.    Theodore  Bacon,  for  respondent. 

DwiOHT,  J.  The  injunction,  pendente  Ute,  restrained  the  defendant  AUi- 
son  from  using,  or  permitting  others  to  use,  and  from  receiving  pay  for  the 
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use  of,  any  macliine  of  his  invention  for  the  manufacture  of  cigarettes,  and  It 
restrained  the  other  defendants  from  paying  Allison,  or  any  person  other  than 
the  plaintiff,  for  the  use  of  such  machines.  It  was  granted  solely  on  the 
ground,  as  stated  in  the  order,  that  the  plaintiff  was  entitled  to  the  exclusive- 
use  of  all  such  machines  by  virtue  of  agreements  of  the  defendant  Allison 
with  the  plaintiff  and  its  assignors,  wliicli  agreements,  as  we  6nd  by  refer- 
ence to  the  complaint  and  proofs,  were  four  in  number.  By  the  first  of  these 
instruments,  made  in  Octol)er,  1882,  Allison  and  a  brother,  J.  A.  Allison, 
each  assigned  to  one  F.  Dewitt  Clarke  an  undivided  sixth  of  his  interest  ia 
two  patents  owned  by  them  jointly,  one  for  an  improvement  in  cigarettes  and 
one  for  an  improvement  in  Cigarette  machines,  "and,"  to  quote  the  language- 
of  the  instrument  "any  improvements,  renewals,  or  reissue  of  said  cigarettes, 
cigarette  machines,  or  letters  patent,  *  *  *  to  the  full  end  of  the  term 
for  which  said  letters  patent  are  granted,  and  for  the  term  of  any  improve- 
ments tlierefor,  reissue,  or  reissues  thereon,  «  *  *  meaning  hereby  Uy 
invest  in  said  F.  Dewitt  Clarke  an  undivided  third  of  said  patents,  extension^ 
or  im]>rovements  thereof;"  and  the  parties  agreed  that  neither  should  "sell,, 
dispose  of.  or  license  or  grant  any  portion  of  our  interest  in  and  to  the  same,^ 
to  anybody  without  the  written  consent  of  the  otiier  two.  By  the  second 
agreement,  in  February,  1883,  the  two  Allisons  and  Clarke  sold  to  one  Freder- 
ic P.  Allen  "an  undivided  one-fourth  part  of  all  patents,  machines,  machin> 
ery,  stock,  etc.,  now  used  and  owned  by  the  said  parties  of  the  flrst  part  in 
the  manufacture  of  tobacco,  cigarettes,  etc.,  under  the  firm  name  of  Allison 
Bros.  &  Co.,  as  well  as  new  patents,  machines,  machinery,  or  appliances 
wbicli  may  be  obtained  or  used  in  connection  with  said  business,  *  *  * 
the  intention  of  this  agreement  being  that  each  of  said  parties  of  the  first  and 
second  parts  shall  have  an  undivided  one-fourth  interest  inall  the  patents  and 
improvements  on  same  which  may  hereafter  be  made,  machines,  stock,  and 
business  of  the  firm  of  Allison  Bros.  &  Co."  The  tbird  agreement,  executed 
November  9,  1883,  by  the  firm  of  Allison  Bros.  &  Co.  and  the  four  individ- 
uals above  named,  who  are  described  as  composing  the  firm,  transferred  to- 
the  plaintiff,  described  as  a  corporation  duly  organized,  etc.,  all  the  property 
of  the  firm,  machinery,  tools,  manufactured  stock,  material,,  etc.,  "togetlter 
with  all  patents  owned  by  any  or  either  of  said  firm  for  improvements  in  cig- 
arettes and  cigarette  mactiines,  and  machinery  for  manufacturing  same." 
The  fourth  agreement,  under  date  of  November  19,  1883,  ran  from  the  two 
Allisons  and  Clarke  to  the  plaintiff,  and,  after  reciting  that  the  firm  of  Alli- 
son Bros.  &  Co.  had  theretofore  "  used  and  enjoyed  cigarette  machines  and 
improvements  thereon,  as  well  as  improvemenls  in  cigarettes  covered  by  let- 
ters patent  of  the  United  States,  numbers  231,947  and  261,576,"  purports  to 
assign  to  the  plaintiff  corporation  "our,  and  each  of  eur,  respective  interests 
therein  which  we  have  lieretofore  enjoyeii  as  members  of  said  firm,  and  whicli 
have  tieen  used  by  said  firui,  this  transfer  to  include  any  improvements,  re- 
newals, or  reissues  of  said  patented  improvem^its  or  letters  patent  numbers 
281,947  and  261,676." 

The  foregoing  extracts  contain  all  the  provisions  of  the  several  agreements, 
as  executed  between  the  parties,  relating  to  the  transfer  of  or  the  title  to  any 
patents  for  cigarette  machines,  issued  or  to  t>e  issued  to,  or  improvements  to- 
be  made  thereon  by,  any  of  such  parties.  The  complaint  alleges  "that  by 
reason  of  the  premises  the  plaintiff  became  and  was  and  is  the  owner  of  the 
patents  hereinbefore  mentioned,  and  entitled  to  have  assigned  to  it  any  in- 
vention or  device  which  the  said  Oscar  W.  Allison,  or  any  other  of  said  par- 
ties, had  theretofore  invented  or  should  thereafter  invent  or  devise  or  obtaia 
patents  for."  The  latter  branch  of  the  conclusion  seems  scarcely  to  result 
from  the  premises  above  stated.  It  is  at  least  doubtful  vrhether  any  or  all  of 
the  agreements  executed  between  the  parties  purport  to  assure  the  right  to  or 
transfer  any  interest  in  any  invention  not  already  patented,  or  such  as  should 
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'thereafter  be  patented  strictly  as  improvements  upon  the  former;  and  so  the 
plaintiff  seems  to  have  apprehended,  for  in  the  second  count  of  the  complaint 
it  is  alleged  that  the  agreements  as  executed  did  not  express  the  intention  of 
the  parties  in  this  particular  respect,  but  that  a  provision  was  omitted,  by 
mutasl  mistake,  from  each  of  those  agreements,  to  the  effect  that  the  as- 
signee or  assignees  in  each  case  should  have  the  absolute  and  exclusive  right 
to  any  and  every  invention  which  should  thereafter  be  made  by  the  assignors, 
or  either  of  them,  for  use  in  the  manufacture  of  cigarettes,  and  the  plaintiff 
demnnds  judgment  that  each  of  said  agreements  be  reformed  by  Incorporat- 
ing such  a  provision  therein.  The  acts  of  the  defendant  Allison,  alleged  to 
be  in  contravention  of  his  agreements  with  the  plaintiff  and  his  assignors, 
whicit  are  relied  upon  as  furnishing  ground  for  this  action,  consist  in  mak- 
ing and  famishing  to  the  other  defendants  cigarette  machines  of  bis  inven- 
tion not  yet  patented,  without  the  consent  of  the  plaintiff,  and  in  receiving 
compensation  for  the  use  of  such  machines  by  way  of  royalty  on  tlie  product 
manufactured  thereby.  It  is  alleged  in  the  complaint  that  these  machines 
"are  the  same  machines  covered  by  the  letters  patent  aforesaid,  but,  if  they 
differ  in  any  respect  from  the  machines  referred  to  in  said  letters  patent,  such 
alteration  or  improvement,  or  improved  machine,  and  the  exclusive  right  to 
use  the  same,  are  the  property  of  this  plaintiff."  The  positive  allegation  of 
the  identity  of  the  machines  in  question  with  those  covered  by  the  letters  pat- 
ent owned  by  the  plaintitl  might  create  the  impression  that  the  plaintiff  in- 
tended to  charge  the  defendant  with  an  infringement  of  the  patent,  and  that 
the  action  was,  in  effect,  to  restrain  such  infringement;  and  this  impression 
seems  to  have  been  received  by  the  court  at  special  term,  where  the  injunc- 
tion was  vacated  solely  on  the  ground  of  the  want  of  jurisdiction  in  the  courts 
of  the  state,  to  enjoin  the  infringement  of  a  patent  even  in,  and  pending,  an 
action  to  determine  the  title  to  a  patent  alleged  to  be  infringed.  But  this  we 
do  not  understand  to  be  the  character  or  purpose  of  the  plaintiff's  action. 
Indeed,  upon  the  argument  here  counsel  for  the  plaintiff  entirely  disclaim 
the  intention  to  charge  an  infringement,  and  frankly  admit  that  the  machine 
furnished  by  Allison  to  the  other  defendants  is  not  an  infringement  of  any 
patent  already  transferred  to  plaintiff,  but,  on  the  contrary,  that  It  is  a  new 
and  independent  machine,  of  novel  device,  and  not  to  be  denominated  an  im- 
provement on  that  of  the  plaintiff  unless  in  the  sense  of  being  a  better  ma- 
chine. Neither  does  the  plaintiff  contend  that  the  use  of  the  new  machine 
by  the  defendant  Allison,  and  his  license  of  its  use  by  the  other  defendants,  is 
an  infringement  of  any  patent  which  the  plaintiff  is  entitled  to  have  assigned 
to  it,  for  the  obvious  reason  that  a  patent  for  the  new  machine  has  not  yet 
been  issued.  In  short,  as  counsel  for  the  plaintiff  not  only  admit,  but  in- 
sist, there  is  no  question  of  infringement  in  the  case;  but  the  plaintiff  relies 
upon  its  alleged  right,  by  virtue  of  the  agreements  of  Allison,  to  the  exclu- 
sive use  and  benefit  of  any  and  every  invention  made  by  him  in  the  line  of 
cigarette  machinery,  whether  patented  or  unpatented,  and  whether  an  im- 
provement upon  or  independent  of  those  in  existence  when  the  agreements 
were  made;  and  the  plaintiff  contends  that,  pending  its  action  to  establish 
this  right,  it  was  entitled  to  the  provisional  remedy  granted  by  the  county 
judge.  To  this  conclusion  there  are  several  objections,  which,  though  not 
reached  in  the  consideration  of  the  motion  in  the  court  below,  we  think  jus- 
tified its  action  in  dissolving  the  injunction,  and  require  an  alBrmance  of  its 
order  to  that  effect.  The  first  of  these  has  already  been  indicated.  The  lan- 
guage of  the  agreements  in  this  respect  is  very  inartificial,  and  sometimes, 
perhaps,  of  doubtful  sense,  but  nowhere  do  we  find  in  them  a  clear  expres- 
sion of  an  intent  to  assure  to  the  assignee  the  right  to  future  inventions  dis- 
connected with  and  independent  of  those  already  secured  by  letters  patent, 
and  assigned  to  the  plaintiff.  Without  finally  adjudicating  the  question  of 
the  proper  construction  of  the  instruments  in  this  respect,  we  are  of  opinion 
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thnt  a  case  was  not  mnde  upon  the  terms  of  the  instriimpnts  thpmselves  which 
warranted  the  granting  of  an  injunction  in  advance  of  a  trial  of  the  issue. 
To  justify  the  exercise  of  that  power  of  the  court  f  clear  case  should  be 
made,  at  least  by  the  allegations  of  the  complaint.  If  it  be  conceded  tliat  a 
case  was  not  made  for  a  preliminary  injunction  upon  the  terms  of  the  agree- 
ments as  they  stand,  it  is  very  clear  that  such  remedy  was  not  allowable  un- 
der the  second  count  of  the  complaint.  The  equities  there  alleged  as  ground 
for  the  reformation  of  the  contracts  are  fully  denied  by  the  answer,  and  the 
evidence  afforded  by  the  writings  themselves,  under  the  hands  and  seals  of 
the  parties,  is  not  easily  overcome  by  ex  parte  aflldavits  which  the  defendant 
has  had  no  opportunity  to  meet.  The  plaintiff  must  be  content  to  await  the 
reformation  of  the  contracts  before  it  can  have  aflBrmative  relief  based  upon 
the  contracts  as  reformed.  It  is  to  be  observed  that  the  answer  had  not  been 
interposed  when  the  injunction  was  granted  ex  parte,  and  that  the  merits  of 
the  application  were  not  considered  at  special  term,  so  that  the  discretionary 
power  of  the  court  in  granting  or  refusing  the  preliminary  injunction  is  for 
the  first  time  since  issue  joint^  exercised  on  this  appeal.  A  more  radical  ob- 
jection is  made  to  the  maintenance  of  the  injunction  in  this  case  to  the  effect 
that,  whether  the  action  is  to  be  determined  upon  the  agreements  as  they 
stand,  or  as  the  plaintiff  may  procure  thern  to  be  reformed,  the  fact  remains 
that  the  right  which  the  plaintiff  seeks  to  maintain  is  to  an  invention  not 
patented,  and  in  which,  therefore,  no  right  of  property  can  exist  which  can 
be  enforced  by  law.  It  is  not  questioned,  in  this  connection,  that  a  valid  con- 
tract may  l)e  made  for  the  sale  of  an  Invention  before  it  is  patented,  and  that 
such  a  contract  may  assure  to  the  purchaser  the  right  to  an  assignment  of 
letters  patent  after  they  are  Issued.  But  it  is  contended  that  no  property 
right  is  acquired  until  the  issue  of  the  letters  patent,  there  being  no  such 
thing  as  property  in  an  unpatented  invention ;  but,  as  this  objection  goes  to  the 
maintenance  of  the  action,  and  would  not  affect  the  disposition  to  be  made  of 
the  preliminary  injunction,  we  are  not  disposed  to  pass  upon  it  on  this  ap- 
peal. For  the  reasons  previously  stated,  we  are  of  the  opinion  that  the  order 
dissolving  the  injunction  peiUlente  lite  was  properly  made,  and  should  be  af- 
firmed.   All  concur.    Order  affirmed,  with  $10  costs  and  disbursements. 


Shaw  $t  al.  v.  Liohthouse. 
(Supreme  Court,  Oeneral  Term,  SHfth  DepartmenL    October,  19, 1889.) 

SaLB— WaIVBE  0»  DBPaOTS. 

Retention  by  the  purchasers  of  goods  shipped  to  them  under  a  contract  for  the 
■ale  ot  all  the  goods  of  a  certain  diesoriptlon  then  owned  by  the  seller,  but  which 
contains  no  warranty  of  quality,  without  ofFering  to  return  the  goods  or  notifying 
the  seller,  after  inspection,  that  part  of  the  goods  do  not  answer  the  description 
contained  in  the  oontraot,  oonstltDtes  a  waiver  of  their  right  to  damages  on  that 
grovmd. 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  Francis  M.  Shaw  and  another  against  John  0.  Lighthouse.   Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Argued  l>efore  Barker,  F.  J.,  and  Bwioht  and  Macoubeb,  JJ. 
Walter  9.  Hubbell,  for  appellant.     W.  B.  Edmunds,  for  respondents. 

Barker,  F.  J.  This  action  was  brought  to  recover  damages  for  the  breach 
of  a  written  contract,  by  the  terms  of  which  the  appellant  agreed  to  sell  and 
deliver  in  the  city  of  Boston,  to  the  respondents,  a  quantity  of  scrap  leather. 
The  defendant  contends  that  upon  the  trial  parol  evidence  was  received  to 
contradict  and  vary  the  terms  of  the  written  agreement,  and  for  this  reason 
the  judgment  should  be  reversed,  and  a  new  trial  granted.  We  are  unable 
to  find  in  the  record  any  exception  which  fairly  presents  this  question.    The 


Digitized  by 


Google 


272  NEW.TOBE  snppi.{»fBNT,  voI.  7.  [Sap>Ct, 

appellant,  a  tanner,  doing  business  in  the  city  of  Bochester,  had  a  contract 
witli  tlie  United  States  f^overnment  for  tlie  making  of  leattier  mail-bags,  whicli 
were  manufactured  al^the  appellant's  establishment  in  the  city  of  Rochester, 
mostly  from  leather  which  he  tanned.  When  the  leather  was  finished  and 
ready  to  be  used  for  that  purpose,  a  side  of  leather,  which  was  one-half  of  the 
entire  hide  as  taken  from  the  animal,  was  spread  on  the  cutting  table,  and  a 
pattern  for  a  mail  bag  laid  thereon,  and  so  much  of  the  side  of  leather  as  was 
suitable  for  any  part  of  a  bag  was  cut  out  and  the  remnants  were  called  in 
the  trade  "mail-bag  scrap,"  which  had  a  market  value,  and  was  mostly  used 
fur  soles  for  boots  and  shoes.  Before  any  pieces  were  cut  out  from  a  side  of 
leather  for  a  mail-bag  the  back  line  of  the  side  was  str^ghtened  and  brought 
to  a  true  line.  In  doing  this  sometimes  narrowstrips  or  strings  were  cut  off, 
varying  in  length  from  6  to  24  inches.  When  all  of  the  side  suitable  for  mail- 
bags  was  cut  out,  the  remnants  were  removed  from  the  table,  and  this  refuse 
material  was  put  in  sacks,  and  stored  in  the  defendant's  warehouse.  The 
plaintiffs  were  manufacturers  of  shoes,  doing  business  in  the  city  of  Boston. 
When  the  agreement  was  made,  the  defendant  bad  a  large  amount  of  this 
class  of  stock  on  hand,  not  weighed.  The  contract  recites  that  the  purchaser 
had  bought  of  the  seller  "bis  whole  stock  of  mail-bag  scrap,  not  to  exceed  50 
tons,  at  the  rate  of  15  and  3-4  cents  a  pound,  delivered  in  Boston.  *  *  • 
Each  shipment  to  be  dryjwn  on  by  sight  draft,  with  bill  of  lading  attached." 
The  stock  was  shipped  in  separate  car-load  lots,  and  was  paid  for  by  the  pur* 
chasers  before  the  goods  were  received  by  them.  They  now  insist  that  each 
shipment  contained  several  sacks  of  piecfs  of  leather  not  included  in  the  con- 
tract, which  were  of  much  less  value  than  the  article  known  as  "mail-bag 
scrap,"  and  the  evidence  produced  by  them  tended  to  show  that  the  contents 
of  those  sacks  was  made  up,  in  part  at  least,  of  "straightenings,"  or  "strings," 
so  called,  ^d  were  not  mail-bag  scraps,  within  the  meaning  of  that  term  as 
used  in  the  contract. 

On  the  trial  the  question  was  sharply  contested  whether  all  the  pieces  or 
remnants  of  a  side  of  leather  left  after  getting  out  the  part  suitable  for  a  mail- 
bag  was  included  in  the  term  "mail-bag  scrap,"  or  was  limited  to  the  large 
pieces  so  left,  excluding  strings  or  straightenings,  as  before  described.  No 
objection  was  made  by  the  defendant  to  any  of  the  evidence  on  the  ground 
that  it  tended  to  contradict  the  written  contract.  As  to  the  kind  and  amount 
of  property  sold,  the  contract  was  definite  and  certain.  The  dispute  is  not  as 
to  the  terms  of  the  contract,  but  as  to  what  was  included  within  the  mean- 
ing of  the  words  used  descriptive  of  the  article  sold.  The  plaintiffs  did  not 
seek  to  change  the  contract  so  as  to  exclude  from  the  purchaseany  article  that 
would  come  within  the  term  "mail-bag  scrap." 

The  learned  counsel  for  the  appellant  insists  that  the  court  in  effect  rtiled 
that  parol  evidence  might  be  used  to  modify  or  contradict  the  written  agree- 
ment, by  refusing  to  cliarge  this  proposition,  to-wit,  that  the  jury  must  find 
from  the  evidence  in  the  case  that  the  plaintiffs  purchased  the  whole  stock  of 
mail-bag  scrap,  not  to  exceed  50  tons,  belonging  to  the  defendant.  If  the  de- 
fendant sought  by  this  request  to  have  the  jury  instructed  that  by  the  terms 
of  the  written  contract  the  plaintiffs  purchased  all  the  mail-bag  scrap  then 
owned  by  the  defendant,  not  exceeding  50  tons,  he  was  entitled  to  the  instruc- 
tion, for  such  was  the  plain  meaning  of  the  contract,  unless  the  court  hal  al- 
ready informed  the  jury  that  such  was  the  import  of  the  agreement.  I  think 
he  had  in  effect  so  instructed  the  jury  before  this  request  was  made.  It  is 
unnecessary,  in  this  connection,  to  repeat  the  portions  of  the  charge  referred 
to,  as  it  cannot  be  doubted,  after  a  perusal  of  the  same,  that  the  jury  must . 
have  understood  that  such  was  the  meaning  of  the  contract  from  the  remarks 
of  the  court,  referring  to  the  nature  and  character  of  the  agreement.  It  is 
manifest,  when  the  request  to  charge  is  read  in  connection  with  the  charge  as 
made,  to  which  the  defendant  took  no  exception,  that  the  purpose  of  the  ap- 
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pellant  in  making  tlie  request  to  charge  was  to  secure  a  ruling  from  tbe  court 
tbat  tbe  term  "mail-bag  scrap"  included  strings  aud  straighten ings,  as 
claimed  by  the  defendant.  It  is  unnecessary  to  pursue  this  question  further, 
as  we  think  the  pIidntitTs  by  their  action  on  receipt  of  the  stock  shipped  to 
tbem  are  precluded  from  claiming  that  tbe  same  was  not  of  the  kind  and  qual- 
ity purchased.  The  entire  amount  of  stock  shipped  was  about  38  tons,  in  3 
car-loads;  tbe  first  car  being  started  from  Rochester  May  7th,  and  tbe  third, 
tbe  last  of  June  or  the  1st  of  July  following.  By  tbe  plaintiffs'  special  direc- 
tion, tbe  last  car-load  was  consigned  to  them  at  Boston,  where  it  was  received 
by  tbem.  At  the  time  the  contract  was  made  tbe  stock  was  sacked  and  in 
store  in  the  defendant's  building,  wbicb  one  of  the  plaintiffs  and  their  agent 
visited  with  a  view  of  ascertaining  tha  quality  of  tbe  slock,  and  they  opened 
and  inspected  the  contents  of  some  of  the  bags.  These  persona  testified  as 
witnesses  that  they  then  discovered  that  some  of  tbe  sacks  were  filled  with 
pieces  of  leather  which  were  not  mail-bag  scrap,  and,  as  they  understood  from 
statements  made  by  a  person  in  the  employ  uf  tbe  defendant,  were  not  to  be 
shipped  under  tbe  contract.  The  plaintiffs  claim,  and  their  evidence  tended 
to  show,  that  9a  of  the  sacks  shipped,  containing  about  10  tons  in  all,  contained 
strings  and  pieces  of  leather  not  "mail-bag  scrap"  within  the  meaning  of  that 
term  as  used  in  the  contract.  It  was  also  proved  on  the  trial  that  the  mate- 
rial in  those  sacks  was  worth  less  in  market  value  than  the  contract  price 
mentioned  in  tbe  contract,  and  was  also  of  less  value  than  the  material  known 
as  "mail-bag  scrap." 

The  rule  of  damages  adopted  on  the  trial  was  the  difference  between  the 
Talue  of  tbe  goods  in  view  of  their  actual  quality  and  tbe  market  value  of 
goods  answering  tbe  description  of  those  purchased.  When  tbe  fli-st  car-load 
was  received  by  tbe  plaintiffs  and  unloaded  at  their  factory,  one  of  the  plain- 
tiffs personally  inspected  the  goods,  and  he  discovered  tbat  several  sacks  were 
filled  with  "chips  and  stuff,"  and  they  were  weighed  and  stored  in  a  room  sep- 
arate and  apart  from  the  sacks  which  contained  mail-bag  scrap  proper.  This 
entire  car-load  was  afterwards  sold  by  tbe  plaintiff  to  a  manufacturer,  and 
shipped  to  Salem,  Mass.,  who,  upon  inspection  of  the  goods,  returned  to  tbem 
two  tons,  and  used  the  balance  in  bis  business.  On  the  receipt  of  the  second 
car-load  some  of  it  was  used  by  the  plaintiffs  in  their  own  factory,  and  some- 
of  it  sold  to  third  parties.  The  evidence  tended  to  show  that  some  of  this 
consignment  was  not  mail-bag  scrap,  but  was  refuse  of  very  little  val^ie;: 
but  it  is  admitted  that  most  of  the  stock  which  was  condemned,  was  used  by 
the  plaintiffs  in  their  business,  and  the  rest  consumed  as  fuel.  When  the 
third  car-load  was  received  in  Boston  it  was  forwarded  unopened  to  Rowley, 
a  place  50  miles  distant.  On  ito  arrival  there  the  goods  were  inspected  by  the 
plaintiffs,  and  they  discovered  that  several  sacks  were  filled  with  refuse  ma- 
terial, not  of  the  kind  and  quality  purchased.  All  of  this  car-load  was  either  ■ 
sold  or  used  by  the  plaintiffs,  and  their  proofs  tended  to  show  that  there  were 
ten  or  eleven  thousand  pounds  of  rejected  goods. 

Upon  these  undisputed  facts  the  legal  proposition  is  presented  whether  tbe 
plaintiffs,  by  not  returning  or  offering  to  return  the  goods,  after  discovering 
ttiat  the  goods  were  not  of  the  kind  or  quality  purchased,  waived  all  objections 
on  account  of  defects  of  quality.  We  think  tbey  did,  and  for  that  reason 
failed  to  make  out  a  cause  of  action.  It  was  their  duty,  in  view  of  the  facts 
and  featurt-s  of  this  transaction,  to  accept  the  goods  as  answering  the  con> 
tract,  or,  on-inspection,  to  return  each  shipment  as  rejected  by  them  because 
the  quality  was  defective,  and  not  suchaaa  was  contracted  for.  Tbe  contract 
of  sale  was  executory,  and  no  title  passed  to  the  purchasers  on  the  execution 
and  delivery  of  the  written  agreement.  After  delivery  of  the  contract,  the  - 
goods  owned  by  tbe  defendant  and  on.  band  at  tbat  time,  of  tbe  kind  men- 
tioned therein,  were  to  be  separated  from  the  entire  stock  then  on  hand,  and 
delivered  to  the  plaintiffs,  the  freight  prepaid,  in  tbe  city  of  Boston.  The  • 
v.7N.Y.s.no.8 — 18 
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sale  was  not  limited  to  the  contents  of  a  particular  number  of  sacks  pointed 
out  and  designated  bja  mark,  nor  did  the  contract  exclude  from  the  purchase 
pieces  of  leather  which  would  answer  the  description  of  "mail-bag  scrap,"  al- 
though at  the  time  of  the  sale  they  were  in  sacks  mingled  with  scraps  and 
remnants  not  "mail-bag  scrap"  withinthe  meaning  of  tliat  term.  The  contract 
contained  no  warranty  as  to  the  quality  of  the  property;  therefore  a  breach  of 
the  contract  was  not  a  breach  of  warranty,  but  a  mere  non-compliance  with 
the  contract  that  the  defendnnt  had  agreed  to  fnlHIl.  In  casps  of  executory 
contracts  for  the  sale  and  delivery  of  the  personal  property,  the  remedy  of  the 
vendee  to  recover  damages  on  the  ground  that  the  article  furnished  does  not 
correspond  with  the  contract  does  not  survive  the  acceptance  of  the  property 
by  the  vendee  after  opportunity  to  ascertain  the  defect,  unless  notice  has  been 
given  to  the  vendor,  or  tlie  vendee  offers  to  return  the  property.  The  reten- 
tion of  the  property  by  the  vendee  is  an  assent  on  his  part  that  the  contract 
has  been  performed.  The  delivery  of  the  property  corresponding  with  the 
contract  is  a  condition  precedent  to  the  vesting  of  the  title  in  the  vendee; 
the  parties  understanding  that  the  vendee  is  not  bound  to  accept  the  prop- 
erty tendered,  except  upon  this  condition.  This  the  vendee  is  to  determine  up- 
on the  receipt  of  the  property.  There  is  no  intention  that  a  defective  article 
should  be  accepted,  and  tliat  the  vendee  should  rely  upon  some  kind  of  a  cov- 
enant for  his  indemnity.  The  latter  is  not  bound  to  receive  and  pay  for  a 
thing  that  he  has  not  agreed  to  purchase;  but  if  the  thing  purchased  is  found 
on  examination  to  l>e  unsound,  or  not  to  answer  the  order  given  for  it,  he 
must  immediately  return  it  to  the  vendor,  or  give  him  notice  to  take  it  back, 
and  thereby  rescind  the  contract,  or  he  will  be  presumed  to  have  acquiesced 
in  its  quality.  He  cannot  accept  the  delivery  of  the  prDperty  under  the  con- 
tract, retain  it  after  an  opportunity  of  examining  its  quality,  and  recover  dam- 
ages  if  it  be  not  of  the  quality  or  description  called  for  by  such  contract. 
These  are  elementary  propositions,  and  are  found  sUtted  in  Reed  v.  Randall, 
29  N.  Y.  358.  See,  also,  Fisher  v.  Samuda,  1  Camp.  190;  Hargous  v.  8tone, 
5  N.  T.  73;  ahUlds  v.  Pettee.  2  Sandf.  262. 

When,  in  an  executory  contract  for  the  sale  of  goods,  there  is  a  warranty 
as  to  the  quality  of  the  goods  contracted  for,  the  vendee,  on  receipt  of  the  arti- 
cle and  subsequent  discovery  that  it  is  defective  in  quality,  is  nut  Iwunil  to 
return  or  ofFer  to  return  the  property,  but  may  retain  and  use  the  same,  and 
have  his  action  for  damages  upon  the  contract  of  warranty.  Sach  was  the 
case  of  Day  v.  Pool,  52  N.  Y.  416,  where  the  contract  was  for  the  sale  of  an 
article  known  as  "Rock-Candy  Syrup"  "thatcould  notcrystallize,  or  the  sugar 
fall  down, "  in  its  use.  Tlie  goods  were  shipped  to  and  received  by  the  pur- 
chasers in  small  parcels,  at  different  times;  and  before  it  was  all  received  they 
discovered  that  the  syrup  did  not  answer  the  warranty  or  recommendation, 
but  used  the  same;  and  it  was  held  that  the  warranty  survived  the  delivery, 
acceptance,  and  use  of  the  goods  by  the  buyer.  The  case  at  bar  and  the  ma- 
terial facts  are  similar  to  the  case  of  Sprai/ue  v.  Blake,  20  Wend.  61,  and  the 
principle  upon  which  that  case  was  decided  has  never  been  questioned.  The 
proof  there  was  that  the  defendant  bad  agreed  to  purchase  the  whole  of  a  crop 
of  wheat  belonging  to  the  plaintiff,  estimated  to  amount  to  between  three  and 
four  hundred  bushels,  to  be  delivered  at  a  place  mentioned,  for  which  the  ven- 
dee agreed  to  pay  a  stated  price.  By  the  terms  of  the  agreement  the  wheat 
was  to  be  merchantable.  After  a  portion  of  the  wheat  was  delivered,  it  was 
agreed  that  the  balance  should  be  delivered  at  another  point,  and  the  plain- 
tiffs delivered  at  that  point  a  quantity  of  wheat,  which  was  accepted  and  not 
paid  for.  The  purchaser  used  the  wheat.  In  an  action  for  the  price  of  the 
wheat  last  delivered,  the  purchaser  attempted  to  set  up  the  inferior  quality  of 
the  wheat  as  a  partial  defense,  and  offered  to  prove  its  real  value,  and  the 
evidence  was  rejected.  A  verdict  for  the  contract  price  was  sustained,  the 
court  laying  down  the  proposition  that  the  buyer  must  refuse  to  accept  the 
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property  at  the  time  of  its  delivery,  or,  if  its  Inferiority  be  subsequently  dis- 
■covered,  he  must  return  it  to  or  require  the  purchaser  to  take  it  baclc.  In 
Hargous  t.  Stone,  mipra,  it  was  held  that  if  the  contract  was  an  executory 
one  to  furnish  goods  of  a  particular  description  the  purchaser  was  bound  to 
examine  them  when  received  and  opened,  and  to  return  them  if  the  quality 
was  not  such  as  was  promised.  Not  having  done  so,  he  waived  all  objections 
on  account  of  defects  of  quality. 

In  the  contract  before  us  the  thing  sold  was  "mail-bag  scrap,"  as  that  arti- 
<A»  was  known  in  the  trade.  It  was  simply  an  agreement  to  sell  so  much  of 
mail-bag  scrap  as  he  had  then  on  hand,  not  exceeding  50  tons.  The  seller 
shipped  the  goods  as  answering  the  description  "mail-bag  scrap,"  and  if  the 
purchasers,  on  receiving  the  goods,  discovered  that  any  portion  of  the  ship- 
ment was  not  of  the  kind  of  goods  purchased,  and  they  were  unwilling  to  re- 
■ceive  the  same  as  complying  with  the  contract,  it  was  their  duty  to  have  re- 
turned the  same,  or  notified  the  seller;  and,  not  having  done  so,  they  deprived 
themselves  of  the  riglit  to  claim  damages  on  account  of  inferiority  of  the  arti- 
-cle.  The  learned  judge  who  presided  at  the  trial,  and  who  heard  and  denied 
the  defendant's  motion  for  a  new  trial,  disposed  of  the  point  now  under  con- 
sideration by  citing  Meagly  v.  Hotft,  12  N.  Y.  St.  Rep.  357,  a^  authority  that 
the  right  of  action  survived  the  acceptance  of  the  goods.  We  think  that  case 
not  in  point.  There  it  was  alleged  by  the  buyer  that  the  defendant  warranted 
and  agreed  to  sell  tallow  of  a  quality  or  a  grade  known  as  "prime  tallow," 
but  in  violation  of  that  agreement  they  delivered  an  article  which  contained 
30  per  cent,  of  foreign  matter.  The  plaintiff  recovered  a  verdict,  which  was 
sustained  by  the  general  term.  Although  the  contract  in  that  case  was  ex- 
ecutory, it  contained  a  warranty  as  to  the  quality,  and  belonged  to  the  class 
ot  actions  in  which  Day  v.  Pool,  supra,  is  a  leading  one  in  this  state. 

We  have  examined  with  care  the  correspondence  which  took  place  between 
the  parties  concerning  the  third  car-load  before  its  receipt  by  the  plaintiffs  at 
Boston,  and  we  find  nothing  in  it  which  amounts  to  a  warranty,  or  makes 
the  case  any  different  as  to  the  rights  of  the  parties  than  as  the  same  stood  be- 
fore the  correspondence  was  opened.  The  judgment  and  order  should  both' 
■be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  event.    All  concur. 


Barnard  et  al.  v.  Barnard  et  dl. 
(.Supreme  Court,  Oeneral  Term,  Fourth  Department.    September  19, 1889.) 

"Wills — Consteuction— Wobbs  Crbatino  Trust. 

Testator  devised  property  to  H..  "to  hold  for  the  benefit  of  his  children,  if  he  so 
elects.  *  H.,  at  the  time  the  will  was  made,  and  at  testator's  death,  had  childrea. 
nie  will  was  signed  by  H.  as  a  witness,  and  it  was  probated  on  his  testimony.  Rev. 
St.  N.  Y.  (8th  Ed.)  p.  2549,  i  50,  provides  that  if  one  to  whom  any  beneficial  de- 
vise is  made  shall  be  a  subscribing  witness  to  the  will,  and  the  will  cannot  be 
proved  without  his  testimony,  the  devise  shall  be  void,  and  be  shall  be  competent 
to  prove  the  wHL  Held,  that  the  words  "if  he  so  elects''  applied  only  to  the  office 
ot  trustee  given  to  H.,  and  that  the  will  created  a  trust  for  the  benefit  of  H.'s  cltil- 
dren,  leavmg  it  optional  with  H.  to  accept  or  refuse  the  trust,  and  that,  as  he  had 
no  beneficial  interest,  the  devise  was  not  rendered  void  by  the  fact  that  he  testified 
to  the  execution  of  the  will,  this  construction  being  adopted  to  carry  out  the  testa- 
tor's intention  to  provide  for  H.'s  childrea,  and  to  prevent  intestacy  as  to  the  prop- 
erty devised. 

Appeal  from  special  term,  Oneida  county. 
Argued  before  Hardin,  P.  J.,  and  Martin  and  Kennedy,  JJ. 
William  Kernan,  for  appellants.     Miller,  Fincke  <£  iSrandage,  for  respond- 
«nt8.  . 

Kennedt,  J.  The  controversy  in  this  case  arises  as  to  the  construction  to 
be  given  the  following  clause  in  the  will  of  one  Harvey  Barnard:  "Tliird.  I 
do  give,  devise,  and  bequeath  to  my  brother,  Henry  Barnard,  my  one-fourth 


Digitized  by 


Google 


276  NEW    YORK  SUPPLEMENT,  VOl.  7.  [Sup.Ct» 

Interest  In  the  store  No.  elghty-flve  Genesee  street,  Utica,  and  runninfr 
through  to  Catherine  street,  for  him  to  hold  for  the  benefit  of  his  children,  U 
he  so  elects. "  Henry  Barnard,  the  devisee,  signed  the  will  as  a  witness,  and 
was  a  necessary  one  to  prove  it,  and  on  the  probate  thereof  was  sworn  and 
examined  as  such.  If  by  the  above  bequest  an  absolute  estate  in  the  land  de- 
vised was  given  to  the  said  Henry,  then,  by  the  provisions  of  the  Revised 
Statutes,  (8th  Ed.  p.  2549,  §  50,)  the  same  is  void.  On  the  other  hand,  if  by 
the  same  a  trust-estate  was  created  for  the  children  of  said  Henry,  and  he 
took  the  same  in  trust  for  them,  it  is  valid  notwithstanding  he  was  a  witness 
to,  and  one  necessary  to  prove,  the  will.  The  languHge  adopted  by  the  tes- 
tator is  at  least  awkward,  and  leaves  the  question  of  his  actusd  intent  resting 
upon  the  words  used  alone  somewhat  in  doubt.  If,  however,  from  it  a  cun> 
elusion  can  be  safely  reached  as  to  what  such  intent  was,  it  is  the  duty  of  the- 
court  to  adjudge  the  same,  and  see  that  it  is  carried  out.  On  the  other  hand, 
if  upon  the  examination  of  the  instrument,  taken  as  a  whole,  the  intention  of 
the  testator  appears  clear,  but  its  plain  and  definite  purposes  are  endangered 
by  inapt  and  inaccurate  modes  of  expression,  the  court  may,  and  it  is  its  duty 
to,  subordinate  the  language  to  the  intention.  It  may  reject  words  and  limit- 
ations, supply  or  transpose  them,  to  get  at  the  correct  meaning.  Phillip  v. 
Davies,  92  N.  Y.  199.  It  seems  to  us  that  any  construction  which  may  b& 
given  the  clause  in  question  must  be  somewhat  strained  because  of  the  ob- 
scuritythrown  around  the  testator's  intent  by  the  language  selected.  He  had 
one  of  two  objects  in  view,— either  to  vest  an  absolute  estate  in  Henry,  or  tO' 
create  a  trust-estate  in  and  for  the  benefit  of  Henry's  children  at  that  time; 
there  being  three  of  those  who  at  the  time  the  will  was  made  sur\ived  the 
testator  and  are  now  living;  a  fourth,  born  after  that,  was  living  at  the  time- 
of  the  testator's  death,  dying,  however,  soon  after  that.  It  was  found  by  the- 
learned  court  at  special  term  that  the  first  of  the  purposes  existed. 

The  contention  on  the  part  of  the  appellants,  children  of  said  Henry  Bar- 
nard, on  the  other  hand,  is  that  the  testator's  intent  was  to  create  a  trust- 
estate  for  them,  and  that  the  father  was  simply  nominated  a  trustee,  subject 
to  bis  acceptance  of  the  office.  A  solution  of  the  question  will  be  found  only 
in  the  conclusion  whether  the  language  "if  he  so  elects"  properly  relates  to 
the  subject-matter  of  the  devise,  or  wliether  it  is  to  be  construed  as  relating 
alone  to  the  olfice  of  trustee.  A  familiar  rule  of  construction  is  that,  when 
the  language  of  a  written  instrument  is  subject  to  two  interpretations,  the 
one  sustaining  and  the  other  tending  to  defeat  its  provisions,  that  shall  be 
adopted  which  shall  validate  the  writing.  If  the  construction  given  by  the 
court  below  is  correct,  the  effect  is  to  entirely  thwart  the  purpose  of  tli^  tes- 
tator, and  to  deprive  both  Henry  and  his  children  of  the  property,  and,  as  to 
it,  to  adjudge  that  he  died  intestate.  In  construing  an  instrument  of  this 
nature  partial  intestacy,  if  possible,  should  be  avoided.  Vernon  v.  Vernon, 
53  N.  Y.  357.  It  may  be  fairly  assumed  that  both  the  testator  and  Henry 
knew  the  law  governing  the  question,  and  that  the  former,  if  he  did  not  under- 
stand that  he  was  making  a  valid  bequest  and  creating  an  estate  alone  for  the 
benefit  of  Henry's  children,  would  not  have  requested  Henry  to  become  a 
subscribing  witness  to  his  will;  or,  on  the  other  hand,  that  Henry  would  have 
intentionally  defeated  the  purpose  of  the  testator  in  doing  this.  It  may  bo 
further  suggested  in  this  connection,  if  the  trial  court  was  correct  in  finding 
that  the  devise  to  Henry  was  absolute,  subject  to  his  election  to  convert  it 
into  a  trust-estate  for  lus  children,  that,  at  the  time  the  will  was  executed,  by 
becoming  a  subscribing  witness  he  thereby  declared  his  election  to  treat  the 
estate  as  a  trust-estate  for  the  beneficiaries  named.  If  it  l>e  held  that  the 
words  referred  to  relate  to  the  estate,  then  they  become  superfluous,' since 
without  them  Henry  could  of  his  own  volition  at  any  time  have  converted  it 
into  a  trust-estate  for  his  children.  The  language  adopted  does  not  amount 
even  to  a  request  by  the  testator  that  Henry  should  so  treat  the  subject  of  the 
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devise.  On  the  otl>er  hand,  if  it  is  held  that  tlie  words  "If  he  so  elects"  refer 
to  the  oSBce  of  trustee,  we  shall  find  meaning  in  the  expression,  and  by  so 
doing  serve  to  accotnplish  one  of  the  apparent  purposes  the  testator  had  in 
view,  and  thus  avoid  the  embarrassment  and  injustice  which  would  follow  a 
finding  tliat  as  to  this  part  of  the  estate  the  decedent  dietl  intestate.  Nor  can 
we  see  that  this  construction  is  forced  or  unnatural.  That  the  testator  meant 
to  dispose  of  this  part  of  his  estate  for  the  benefit  of  Henry  or  his  children  is 
apparent.  Each  was  a  proper  object  of  his  bounty;  and,  if  we  hold  that  the 
estate  was  in  trust,  we  shall  carry  out  one  design  he  had  in  view.  On  the 
other  hand,  a  different  holding  will  serve  to  wholly  defeat  bis  purpose. 
Without  the  added  words  "If  he  so  elects"  a  trust-estate  was  created  for 
the  children  of  Henry,  be  being  appointed  a  trusteeTof  the  same.  Suppose  the 
-sentence  is  made  to  read,  as  it  may  be  without  doing  violence  to  the  expres- 
;sion,  "if  he  elects  to  act  as  trustee,"  and  he  refused  the  ofRce,  such  refusal 
would  not  defeat  the  purposes  of  the  testator,  or  destroy  the  trust.  The  law 
'Will  not  allow  a  trust  to  fail  for  want  of  a  trustee.  Perry,  Trusts,  (3d  Ed.) 
§  38,  and  cases  cited.  We  are  therefore  disposed  to  hold  that  it  was  the  in- 
tent and  purpose  of  the  testator  to  create,  and  therefore  he  did  create,  a  trust- 
estate  for  the  children  of  Henry;  that  he  nominated  him  as  trustee,  making  it 
optional  with  him  whether  he  accepted  the  office  or  not,  but,  in  case  of  his  re- 
fusal to  do  so,  leaving  it  with  the  court  to  provide  a  proper  trustee.  This 
construction,  while  it  tends  to  carry  out  the  purpose  of  the  testator,  and  pre- 
vents an  absolute  failure  of  the  devise,  at  the  same  time  serves  to  do  jus- 
tice to  the  contemplated  beneficiaries.  We  have  examined  carefully  the  many 
authorities  cited  by  the  learned  counsel  for  the  plaintiffs,  and  find  in  them  gen- 
«ral  rules  for  construing  wills,  but  nothing  tending  specially  to  elucidate  the 
-question  in  hand,  and  are  therefore  left  to  give  this  clause  in  the  will  such 
interpretation  as  to  us  seems  best  calculated  to  meet  the  intent  of  the  testator 
and  to  accomplish  the  purpose  which  it  appears  from  the  language  used  he  had 
in  view.  It  follows  that  a  new  trial  should  be  granted.  Kew  trial  granted, 
with  costs  to  abide  the  event.    All  concur. 


TuTTLB  et  al.  «.  La.  Dow  et  al. 
(Supreme  Court,  General  Term,  Fifth  Department    October  19, 1889.) 

1.  PaTESTS  fob  IS-yBNTIONB— AbSIONMBNT — LlOENBI. 

A  clause  In  a  -written  contract  read  as  follows :  "And  the  parties  of  the  first  part 
do  hereby  sell,  assign,  and  transfer  to  the  said  parties  of  the  second  part  all  other 
patents  they  may  have  a  right  to  nse,  so  far  as  they  may  be  used  In  the  territory 
named,  in  the  manufacture  and  sale  of  harrows  without  wheels  or  poles, "  and  "all 
barrow  patents,  patents  for  improvements,  and  reissue  of  harrow  patents  which 
may  be  obtained  by  them  by  purchase  or  otherwise,  to  be  used  In  the  manufacture 
and  sale  of  harrows  made  without  wheels  and  poles. "  Rev.  St.  IT.  B.  $  4898,  pro- 
-vjdes  that  every  patent,  or  an  Interest  therein,  snail  be  assignable  In  law  by  an  In- 
strument In  writing,  and  the  patentee  or  his  assigns,  etc.,  may  In  like  manner  grant 
and  convey  an  exclusive  right  under  said  patent  to  the  whole  or  any  specified  part 
of  the  United  States.  Held,  that  the'  contract  was  not  for  an  assignment,  but  for 
grants  of  licenses  only,  since  it  leserved  to  the  owners  the  exclusive  right  to  maa- 
ufacture  and  sell  -within  the  territory  named  harrows  on  wheels,  and  horse-raJces, 
to  be  made  under  the  patent,  and  since  an  assignment  with  suon  reservation  was 
not  authorixed  by  statute. 
-S.  Same. 

The  contract  gave  to  the  party  of  the  second  part  no  rights  which  he  could  assign, 
as  a  license  Is  not  assig^nable  unless  expressly  so  stated. 

Appeal  from  special  term. 

Argued  before  Barker,  F.  J.,  and  Dwxght  and  Macxjubeb,  JJ. 

J.  H.  JMetccHf,  for  appellants.    A.  Cheater,  for  respondent. 

DwiQHT,  J.     The  action  was  for  the  specific  performance  of  a  contract  of 
ibe  defendants  the  Wheeler  &  Melick  Company  and  the  demurrant  La  Dow, 
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with  certain  parties  under  the  firm  name  of  J.  M.  Childs  &  Co.,  which  had 
been  assigned  by  Childs  &  Co.  to  the  plaintiffs,  under  the  Arm  name  of  G. 
B.  Clin  &  Co.  The  performance  sought  to  be  enforced  was  the  assignment 
of  certain  patents  for  inventions,  relating  to  spring-tooth  harrows,  alleged  to- 
have  been  issued  to  the  defendants,  some  of  them  before,  and  some  of  them 
since,  the  execution  of  their  contract  with  Childs  &  Co.  It  is  alleged  that  by 
such  contract,  which  is  set  out  in  the  complaint,  the  defendants  agreed  to  as- 
sign all  such  patents  to  Childs  &  Co.,  and  that  by  virtue  of  the  assignmentof 
such  contract  by  Childs  &  Co.  to  the  plaintiffs,  the  latter  are  entitled  to  have- 
such  patents  assigned  to  them.  The  defendant  La  Dow  demurred  on  the- 
ground  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  and  the  demurrer  was  sustained  on  the  ground,  us  indicated  by  & 
brief  memorandum  of  the  judge  at  special  term,  that  the  contract  of  the  de> 
fendants  with  Childs  &  Co.  did  not  provide  for  a  grant  or  assignment  of  the- 
patenta  in  question,  or  of  any  share  or  interest  therein;  but  only  for  a  license 
under  such  patents,  and  that  such  license  was  not  assignable.  The  quentions- 
thus  presented  turn  upon  the  construction  of  the  contract  of  the  defendants 
with  Childs  &  Co.  and  were,  we  think,  decided  in  accordance  with  the  law  a» 
established  in  the  courts  of  the  United  States.  The  paragraph  of  the  contract 
under  which  the  action  was  brought — being  preceded  by  provisions  in  re- 
spect to  other  patents  not  here  in  question — reads  as  follows:  "And  the  par- 
ties of  the  first  part  do  hereby  sell,  assign,  and  transfer  to  the  said  parties  of 
the  second  part  all  other  patents  they  may  have  a  right  to  use,  so  far  as  they 
may  be  used,  in  the  territory  named,  in  the  manufacture  and  sale  of  biu'rows- 
without  wheels  or  poles,  and  do  hereby  agree  to  assign  to  said  parties  of  the 
second  part  all  harrow  patents,  patents  for  improvements  and  reissue  of  bar- 
row patents  which  may  be  obtained  by  them  by  purchase  or  otherwise,  to  be- 
used  in  the  manufacture  ami  sale  of  harrows  made  without  wheels  and  poles. 

*  ♦  *  "  The  "territory"  referred  to  in  this  provision  was  defined  by  a  for- 
mer paragraph  of  the  contract  iis  the  New  England  states  and  a  certain  por- 
tion of  the  state  of  New  York. 

The  statute  of  the  United  States  relating  to  the  assignment  of  patents  is  in 
the  following  words:  "Every  patent,  or  an  interest  therein,  shall  be  assign- 
able in  law  by  an  instrument  in  writing,  and  the  patentee  or  his  assigns- 

*  *  *  may  in  like  mannergrant  and  convey  an  exclusive  right  under  his- 
patent  to  the  whole  or  any  specified  part  of  the  United  States."  Bar.  St.  U. 
S.  §  4898.  As  the  monopoly  secured  to  the  patentee  is  a  creation  of  the  stat- 
ute, so  the  right  to  transfer  or  share  that  monopoly  is  given  only,  and  is 
strictly  controlled  by,  the  same  legislative  authority.  Qayler  v.  Wilder,  10 
How.  477,  494.  That  authority  is  found  in  the  statute  just  quoted.  It  has 
received  frequent  construction  at  the  hands  of  the  courts  of  the  United  States, 
and  has  been  uniformly  held  to  embrace  only  three  classes  of  assignments  or 
grants,  viz.:  (1)  Of  the  entire  monopoly  for  the  whole  of  the  United  States;. 
(2)  of  an  undivided  share  or  interest  in  the  entire  monopoly  for  the  whole  of 
such  territory;  (3)  of  an  exclusive  right  to  enjoy  the  entire  monopoly  within 
a  specified  portion  of  such  territory;  and  any  concession  or  conveyance  short 
of  one  of  these  is  not  a  grant  or  assignment,  butonly  a  license.  Howuver  ex- 
clusive the  right  conveyed,  however  unlimited  the  territory  over  which  it  ex- 
tends, if  it  be  not  the  right  to  exercise  all  the  privileges  secured  by  the  patent, 
if  it  leave  any  interest  in  the  monopoly  in  the  patentee  within  the  territory  de- 
fined, it  is  a  license  only.  Curt.  Pat.  §§  212, 213,  and  the  cases  cited;  Blanch- 
ard  V.  Eldrldge,  1  Wall.  Jr.  337;  Theherath  v.  Manvfaeturing  Co.,  3  Fed. 
Bep.  143;  Suydam  v.  Day,  2  filatchf .  20;  Hamilton  v.  Kingsbury,  17  Blatcbf. 
265;  Telegraph  Co.  v.  Brooklyn,  14  Fed.  Rep.  255.  The  cases  cited  variously 
illustrate  the  rule  above  stated.  In  several  uf  them  the  fact  which  determined 
the  character  of  the  conveyance  was  that  of  the  limitation  of  the  exclusive- 
right  to  make,  use,  and  sell  the  patented  in  vention  to  a  particular  purpose,  and 
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such  was  the  peculiarity  of  the  contract  of  the  defendants  with  Childs  ft  Ca 
The  limitation  here  was  to  such  use  as  might  be  made  of  the  patents  referred 
to  "in  the  manufacture  and  sale  of  harrows  made  without  wheels  or  poles," 
and  it  plainly  reserved  to  the  owners  of  the  patents  the  exclusive  right  to 
manufacture  and  sell,  within  the  territory  covered  by  the  proposed  convey- 
ances, all  harrows  on  wheels,  and  horse-nikes,  to  be  made  under  such  patents. 
If  we  correctly  apprehend  tlie  force  and  application  of  the  rule  so  far  consid- 
ered, the  judge  at  special  team  was  right  in  his  conclusion  that  the  convey- 
ances contemplated  by  the  contract  in  this  case,  with  Childs  &  Co.,  were  not 
assignments  or  grants,  but  licenses  merely. 

This  brings  us  to  the  second  proposition  involved  in  the  decision  below, 
which  seems  to  be  equally  well  established,  viz.,  that,  as  licenses,  those  con- 
veyances are  not  assignable.  The  rule  in  this  respect  seems  to  be  that  in  or- 
der to  give  the  quality  of  assignability  to  a  mere  license  it  must  contain  ex- 
press  words  to  that  effect,  it  must  run  to  the  licensee  and  bis  assigns,  or  by 
other  equivalent  language  indicate  the  intention  to  make  the  privilege  trans- 
missible by  the  licensee.  Curt.  Fat.  §  213;  Walk.  Fat.  §  810;  OUver  v.  C'Aem- 
ioal  Works.  109  U.  S.  75,  3  Sup.  Ct.  Bep.  61;  Curran  v.  Craig,  22  Fed.  Rep. 
101;  Windmill  Co.  v.  WiJidmill  Co.,  24  Fed.  Bep.  650;  XocA;  v.  Lane,  35 
Fed.  Bep.  289.  There  are  no  words  of  assignability  in  the  contract  of  the  de- 
fendants with  Childs  &  Co.,  and  we  regard  the  cases  cited  as  authority  for  the 
holding  by  the  court  below  that  Childs  &  Co.  took  under  that  contract  no  right 
Id  respect  to  the  patents  in  question  which  they  could  transfer  to  the  plain- 
tiffs. If  so,  the  complaint  did  not  state  facts  sufficient  to  constitute  a  causa 
of  action  in  favor  of  the  plaintiffs,  and  the  demurrer  was  properly  sustained. 
The  judgment  must  be  affirmed.    All  concur.    Judgmentaffirmed,  with  costs. 


BocHESTER,  H.  &  L.  B.  Co.  «.  Habtshobn  et  al. 
(Supreme  Court,  General  Term,  Fifth  Department.    October  19, 1889.) 

t,  EsTOPPBL— In  Pais. 

The  owners  of  land  agreed  with  a  railroad  company,  in  view  of  a  proposed  con- 
demnation of  it,  and  in  consideration  of  a  bond  of  the  company  to  pay  the  damages 
swarded  in  such  a  proceeding,  to  permit  it  to  enter  and  construct  its  road  on  the  land 
"required  for  Its  right  of  way  and  for  the  construction  of  its  railroad  in  accordance 
with  its  map  on  file. "  The  company  took  possession  of  the  land  so  described,  and 
built  its  road  thereon.  Held,  that  the  owners  were  estopped  to  objeot  that  the  land 
so  appropriated  was  not  such  as  the  company  had  a  right  to  condemn  for  the  pur- 
poses for  which  it  was  used. 

S.  XbnsxHT  Domain— FBOCBDnBS—WArvEB  of  Objections. 

Iaws  N.  Y.  1860,  c.  140,  {  16,  provides  that  on  presenting  a  petition  tor  the  con- 
demnation of  land,  with  proof  of  service,  all  persons  affected  thereby  may  show 
cause  against  granting  the  petition.  If  no  sufficient  cause  is  shown  the  court  shall 
appoint  commbsloners.  Held  that,  where  the  owners  of  land  made  no  answer  to 
the  petition,  and  no  objection  to  the  proceedings,  nntil  after  the  award  of  the  com- 
missioners, to  whose  appointment  they  consented,  such  objection  oame  too  late. 

8.  Bams — Sbcons  Applicatiom. 

Where  the  finding  of  the  commissioners  was  set  aside  on  appeal,  a  second  appU- 
cationtothe  special  term  was  a  continuance  of  the  original  proceeding;  and  the 
addition  of  the  receiver  of  the  company,  who  had  been  appointed  meantime,  did 
not  make  It  necessary  to  file  a  new  petition,  nor  give  the  owners  of  the  land  a  ri^ht 
to  file  an  answer,  wluch  they  had  waived  by  proceeding  under  the  original  petition 
wltbont  objection. 

Appeal  from  special  term,  Monroe  county. 

Application  of  the  Rochester, Hornellsville,  andLackawannaBailroad  Com* 
pany  against  Charles  H.  Hartshorn  and  others  for  the  condemnation  of  land 
under  tlie  general  railroad  act.  From  several  orders  of  the  special  term 
Hartshorn  and  others  appeal.  For  opinion  on  former  appeal,  see  2  K.  Y. 
8upp.  457. 

Argued  before  Babkeb,  P.  J.,  and  Dwioht  and  Macomber,  JJ. 
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D.  L.  Benton,  for  appellants.  Frank  8.  Smith,  for  railroad  company,  re- 
spondent.   De  if.  Page,  for  the  receiver,  respondent. 

DwiOHT,  .7.  Of  tlie  four  appeals  the  first  is  said  to  have  been  taken  oalj 
pro  forma;  the  second  raises  the  qaestion  of  the  necessity  or  propriety  of 
bringing  in  the  receiver  of  the  petitioner,  appointed  since  the  proceedings 
were  commenced,  as  a  party  to  the  proceedings;  the  third  is  from  an  order 
denying  the  appellants'  motion  for  leave  to  file  an  answer,  after  an  award 
and  an  order,  on  appeal,  for  a  rehearing;  and  the  fourth  is  from  an  order  ap- 
pointing commissioners  for  such  reliearing.  The  third  appeal  presents  the 
principal  question  in  the  case. 

The  facts  are  as  follows:  Oharles  Hartshorn,  the  husband  of  one  and  the 
father  of  the  other  of  the  present  land-owners,  had  entered  into  an  agreement 
with  the  railroad  company  to  sell  to  it  a  right  of  way,  at  a  price  agreed  upon, 
over  the  lands  in  question,  by  the  route  which  was  finally  adopted.  After 
his  death  the  appellants,  who  took  title  to  the  lands  as  his  widow  and  heir  at 
law,  declined  to  carry  out  that  agreement.  Negotiulions  between  the  partit-B 
resulted  in  an  arrangement  by  which  the  railroad  company  were  to  take  im- 
mediate possession  of  the  lands  in  question,  and  proceed  with  the  construc- 
tion of  their  road  thereon,  upon  giving  a  bond  to  pay  to  said  owners  such 
damages  as  should  be  finally  awarded  to  them  within  20  days  from  the  date 
of  the  final  order  confirming  the  report  of  commissionera,  in  proceedings  to 
be  instituted  for  the  condemnation  of  such  lands.  The  bond  was  given  and 
accepted.  The  grant  or  license  was  duly  executed  under  the  hands  and  seals 
of  the  appellants,  granting  to  the  petitioner  the  right  to  enter  upon  and  take 
possession  of  such  of  the  appellants'  lands  "as  are  included  in  and  required 
for  its  right  of  way  and  for  the  construction  of  its  railroad  in  accoixlance  with 
its  miip  on  file;"  and  the  company  entered  into  possession  of  the  lands,  and 
proceeded  to  construct  its  road  thereon.  The  condemnation  proceedings  were 
commenced  by  tlie  presentation  of  the  petition  herein  at  special  term  in  No- 
vember, 1887.  As  was  contemplated  by  the  agreement  between  the  parties, 
the  appellants  duly  appeared  at  such  term,  and,  without  answering  or  object- 
ing to  the  petition,  consented  to  the  appointment  of  commissionera  to  appraise 
their  damages;  the  appellants  themselves  naming  one  of  the  commissioners 
thus  appointed.  They  also  appeared  before  the  commissionera  at  the  time 
fixed  by  the  order,  and,  without  any  objection  to  the  proceedings  on  their 
part,  made  their  proofs  in  respect  to  the  value  of  the  lands,  which  had  already 
been  appropriated  by  the  petitioner  to  the  purposes  for  which  they  were 
sought  to  be  condemned.  The  commissionera  having  made  their  award,  the 
land-ownera  opposed  the  confirmation  of  their  report,  and  appealed  to  this 
court  from  the  order  of  special  term  confirming  the  same.  On  such  appeal 
that  order  was  reversed,  and  the  report  set  aside,  on  the  ground  that  the 
agreement  of  Charles  Hartshorn,  the  ancestor  of  the  appellants,  was  improp- 
erly received  in  evidence  by  the  commissioners.  See  In  re  Railroad  Co.,  2 
N.  Y.  Supp.  457.  The  order  of  the  general  term  also  directed  a  rehearing  of 
the  petition,  and  a  new  appraisal  by  new  commissionera,  with  costs  of  the  ap- 
peal to  be  paid  by  the  petitioner.  In  parauance  of  that  order  the  petitioner 
moved  at  special  term  for  the  appointment  of  new  commissionera.  The  ap- 
plication was  met  by  the  objection  on  the  part  of  the  land-ownera  that  the  re- 
ceiver of  the  petitioner  (appointed  since  the  commencement  of  the  proceed* 
ings)  was  a  necessary  party  to  further  proceedings;  and  by  an  application,  on 
the  part  of  the  land-ownera,  for  leave  to  file  an  answer  to  the  petition.  In 
response  to  the  objection  stated  an  order  was  made  bringing  in  the  receiver 
as  an  additional  party  petitioner,  leave  to  file  an  answer  was  denied,  and  new 
commissionera  were  appointed. 

We  think  there  was  no  jnst  ground  for  either  of  the  appeals  now  before  us. 

First.  The  appelkints  are  estopped  to  deny  the  right  of  the  petitioner  to 
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condemn  the  lands  in  question.  Thej  bad  granted  to  the  petitioner,  in  an- 
ticipation  of  proceedings  to  acquire  the  necessary  title,  and  in  consideration 
of  the  bond  of  the  latter  to  pay  the  damages  to  be  awarded  in  such  proceed- 
ings, tlie  riglit  to  enter  upon  tliose  lands,  and  construct  their  road.  The 
lands  referred  to  in  the  license — being  those  "required  -for  Its  riglit  of  way 
and  for  the  construction  of  its  railroad  in  accordance  with  its  map  on  file" — 
were  the  same  as  those  described  in  the  petition.  The  petitioner  had  gone  on 
under  that  license,  had  taken  possession  of  the  lands  so  described,  and  con- 
structed its  road  thereupon  at  great  expense.  The  appellants  could  not  after- 
wards be  heard  to  object  that  the  lands  so  appropriated  were  not  such  as  the 
petitioners  had  a  right  to  condemn  for  the  purposes  for  which  they  were  ap- 
propriated and  used  under  such  license.  It  is  not  considered  necessary  to 
cite  authorities  for  so  clear  an  applisation  of  the  principle  of  estoppel. 

Second.  The  appellants  had  effectually  waived  all  objections  to  the  proceed- 
ings for  condemnation  taken  by  the  petitioner.  They  interposed  no  answer 
to  the  petition,  and  made  no  objection  to  the  proceedings,  until  after  the  award 
of  the  commissioners,  to  whose  appointment  they  had  consented.  They  exer- 
cised an  undoubted  right  in  appealing  from  the  order  confirming  that  award, 
and  the  order  of  this  court,  on  such  appeal,  which,  besides  reversing  the  o> 
der  appealed  from,  directed  a  new  appraisal  by  new  commissioners,  deter- 
mined the  rights  of  the  parties  in  that  respect.  The  statute  (Laws  1850, 
c.  140,  §  15)  provides  that  "on  presenting  such  petition  to  the  supreme  court 
as  aforesaid,  with  proof  of  service,  *  •  *  all  persons  whose  estates  or 
interests  are  to  be  affected  by  the  proceedings  may  show  cause  against  grant- 
ing the  prayer  of  the  petition.  •  *  •  The  court  shall  hear  the  proofs  and 
allegations  of  the  parties,  and,  if  no  sulHcient  cause  is  shown  against  grant- 
lug  t)ie  prayer  of  the  petition,  it  shall  make  an  order"  for  the  appointment  of 
commissioners.  And  there  are  many  authorities  to  the  effect  that,  after  the 
appointment  of  commissioners,  and  especially  after  a  hearing  npouthe  merits, 
it  is  too  late  to  object  to  the  regularity  of  the  proceedings  and  the  petition. 
See  Dyokman  v.  City  of  New  York,  5  N.  T.  484;  Railroad  Co,  v.  Corey,  5 
How.  Pr.  177;  In  re  Railroad  Co.,  45  Hun,  126. 

The  second  application  to  the  special  term  was  not  a  proceeding  de  novo, 
but  a  continuance  of  the  original  proceeding  in  pursuance  of  the  order  of  the 
general  term.  The  fact  that  a  receiver  of  the  petitioner  had  been  appointed 
in  tlie  mean  time  did  not  change  the  status  of  the  proceeding.  It  might  still, 
no  doubt,  have  been  prosecuted  by  the  receiver  in  the  name  of  the  original 
petitioner,  and  the  addition  of  the  receiver  as  a  party  petitioner  did  not  prej- 
udice or  affect  any  right  of  either  party.  It  did  not  make  it  necessiiry  that  a 
new  petition  should  be  filed,  nor  give  to  the  appellants  the  right  to  file  an  an- 
swer, which  they  liad  waived  by  proceeding  under  the  original  petition  with- 
out objection.  We  do  not  consider  it  necessary  to  consider  the  objections  now 
sought  to  be  raised  to  the  petition.  We  may  remark  that  they  do  not  seem  to 
us  serious,  even  if  taken  by  a  party  who  had  the  right  to  raise  tbem,  and  in 
time.  It  is  enough,  we  think,  for  the  purpose  of  this  appeal,  that  they  were 
waived  by  the  appellants.  The  orders  appealed  from  should  be  afiSrmed. 
All  concur.  Orders  appealed  from  affirmed,  with  $10  costs  and  disburse- 
ments in  each  case. 


Anderson  c.  Carr  et  al, 

(Supreme  Court,  General  Term,  Second  Department    September,  1889.) 

L  JusomiiT— Bt  Cossbst— Opening — Advtcb  of  Counsbi- 

Where,  in  compromise  of  a  claim,  judgment  hae  been  rendered  against  defendant 
with  his  consent,  be  cannot,  in  the  absence  of  proof  of  fraud,  have  it  vacated  on 
the  ground  that  ne  acted  on  the  erroneous  advice  of  counsel. 
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2.  Si.KB— JuRisDionoir. 

A  judKinent  which  is  entered  by  a  court  without  lurlsdictlon  will  not  be  racated 
at  the  instance  of  defendant  if  he  has  consented  to  Its  entry. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  John  Charles  Anderson  against  Walter  S.  Carr  and  others. 
Judgment  was  rendered  for  plaintiff,  and  from  an  order  refusing  to  vacate 
the  judgment  defendants  appeal. 

Argued  before  Pratt  and  Cui.len,  J  J. 

John  J.  Leary,  for  appellants.    North,  Ward  &  Wagstaff,  for  respondent. 

CuLLEN,  J.  We  think  that  the  defendant  did  not  show  a  case  entitling' 
him  to  have  the  judgment  entered  in  this  action  vacated.  That  judgment 
was  entered  upon  his  consent.  His  daughter,  Mrs.  Watson,  had  brouglit 
ejectment  against  the  plaintiff's  grantees,  alleging  that  the  will  under  which 
the  plaintiff  claimed  title  was  void.  She  succeeded  in  that  action  ut  circuitr 
and  an  appeal  was  taken  to  the  general  term.  Fending  that  appeal  this  action 
was  instituted  to  establish  the  will.  Negotiations  were  had  for  the  settle- 
ment of  the  daughter's  claim.  When  the  time  for  the  settlement  of  th& 
daughter's  claim  arrived,  the  plaintiff  refused  to  consummate  the  settlement 
unless  the  defendant  Carr  would  consent  to  the  entry  of  judgment  against 
him  in  this  action.  Accordingly  the  daughter's  husband  obtained  from  de- 
fendant such  consent,  stating  that  the  counsel  were  of  opinion  that  he  had  n» 
interest  in  the  property.  He  now  seeks  to  avoid  that  consent  on  the  ground 
that  such  advice  was  wrong.  Assuming  that  the  defendant  had  a  right  of 
curtesy  in  the  property  in  case  the  will  of  the  grandfather  was  void,  the- 
opinion  given  by  the  counsel,  thougli  erroneous,  was  not  necessarily  dishonest 
or  fraudulent.  The  daughter's  case  had  been  once  at  the  general  term,  on  ap- 
peal from  an  adverse  judgment,  and  she  had  finally  recovered  at  the  circuit- 
without  the  point  that  the  father  had  his  curtesy  being  raised, — a  point  which, 
if  well  founded,  would  have  been  fatal  to  her  action.  That  there  was  a  pos- 
sibility of  such  claim  was  apparent,  for  Carr  was  made  a  party  to  this  action 
to  bar  any  such  claim.  The  plaintiff's  counsel  made  it  a  condition  of  the  set- 
tlement that  the  defendant's  claim,  if  any,  should  be  barred  by  his  consent  to- 
the  judgment.  The  nature  and  effect  of  the  consent  was  understood  by  the 
defendant,  and,  thougli  he  was  told  he  had  no  valid  claim,  he  must  have  been 
aware  that  the  only  object  of  the  consent  was  to  cut  off  the  possibility  of  s- 
claim.  On  this  consent  the  plaintiff  paid  for  the  daughter's  interest.  The 
plaintiff  and  defendant  dealt  at  arms-length.  While  there  are  intimations  of 
collusion  between  the  defendants'  attorney  and  the  plaintiff,  tliere  are  nO' 
facts  shown  to  prove  such  averments,  and  they  are  explicitly  denied  by  the 
parties  charged.  If  such,  however,  be  the  fact,  the  defendant  can  avoid  the 
judgment  for  fraud  in  a  direct  action  brought  for  that  purpose;  but,  in  the 
absence  of  proof  of  fraud  on  the  plaintiff's  part,  he  should  not  be  deprived  of 
the  beneQts  of  his  settlement;  certainly  not  without  an  offer  to  restore  to- 
him  what  he  has  paid  on  account  of  that  settlement. 

It  is  objected  that,  as  the  court  of  appeals  has  held  that  this  action  will  not 
lie,*  the  judgment  was  entered  without  jurisdiction,  and  is  void.  Such  result 
does  not  follow.  But,  if  the  judgment  be  void,  deft^ndants  can  assail  it  collat- 
erally whenever  it  may  be  set  up  as  a  bar  to  his  rights.  It  has  been  repteatedly 
held  that  a  party  is  entitled  to  have  a  void  judgment  or  oi-der  vacated,  and  not 
be  remitted  to  his  collateral  attachment.  This  is  true  where  the  order  or 
judgment  complained  of  was  made  against  his  opposition,  or  without  his  au- 
thority; but  that  principle  cannot  apply  where  the  party  has  consented  to  the 
entry  of  the  judgment  or  order.  The  order  appealed  from  should  be  alSrmedr 
with  (10  costs  and  disbursements. 

>10N.  E.Bep.437. 
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In  re  Hooter's  Estate. 
(Stipreme  Court,  Oeneral  Term,  Fifth  Department.    October  19, 1889.) 

WiLU — Construction — Residuabt  Legatee. 

Testatrix  In  her  will  provided  as  follows:  "After  all  my  lawful  debts  are  palA 
'and  discharged,  I  Kive  and  bequeath  to  Mary  V.  Emerson  •  •  •  my  house  and 
lot  in  the  village  of  Dundee,  if  I  am  possessed  of  one  at  my  death,  or,  if  I  am  not 
possessed  of  one,  I  order  my  executor  *  *  *  to  pay  to  the  said  Hary  F.  Emer- 
son, t3,000,  on  condition, "  etc.  After  sundry  money  bequests,  the  will  continued : 
"I  order  that,  in  case  my  estate  exceeds  the  amount  of  toe  above  bequests  to  each 
individual,  then  my  executor  must  pay  to  the  above  persons  the  exoess  in  the  pro 
portion  as  the  amounts  of  the  bequests  are  to  the  whole  amount, "  eta  Held,  that 
Mary  F.  Emerson  was  a  residuary  legatee,  and  entitled  to  share  with  the  other 
beneficiaries  in  any  moneys  remaining  undistributed  after  the  payment  of  the  par- 
tionlar  legacies. 

Appeal  from  surrogate's  court,  Yates  ooitnty. 

Upon  the  judicial  settlement  of  the  accounts  of  CaMn  J.  Wliite,  executor 
of  Sarah  Hoover,  a  decree  was  etitpred  adjudging  that  Mary  F.  Emerson, 
one  of  the  beneflclaries  under  the  will,  was  not  a  residuary  legatee,  and  hence 
not  entitled  to  share  in  the  sum  remaining  in  the  bands  of  the  executor  un< 
distributed.    From  this  decree  she  appetils. 

Argued  before  Barker,  P.  J.,  and  Dwiqht  and  Maoohbbr,  JJ. 

Willtam  H.  Smith,  for  appellant.    Charles  S.  Baker,  for  respondent. 

Maoohber,  J.  The  first  provision  of  Mrs.  Hoover's  will  is  as  follows: 
"First.  After  all  my  lawful  debts  are  paid  and  discharged,  I  give  and  be< 
queath  to  Mary  F.  Emerson,  wife  of  B.  K.  Emerson,  or  her  heirs,  my  house 
and  lot  in  the  village  of  Dundee,  if  I  am  possessed  of  one  at  my  deatli,  or,  if 
am  not  possessed  of  one,  I  order  my  executor,  hereinafter  named,  to  pay  to 
the  said  Mary  F.  Emerson  92,000,  on  condition  that  the  said  Mary  F.  Emer- 
son pay  a  yearly  or  annual  payment  to  my  brother  John  Emerson  of  sixty  dol- 
lars  as  long  as  he  survives  me;  and  the  said  Mary  Emerson  must,  at  the  time 
of  the  payment  of  the  S2,000  to  her,  or  the  conveyance  of  my  house  and  lot  to 
her,  execute  a  bond  of  security  to  satisfy  my  executor  that  the  sixty  dollars 
will  be  paid  annually  to  my  brother  John  Emerson."  After  making  sondry 
small  money  bequests,  and  thu  appointment  of  the  executor,  the  will  contin' 
ues:  "I  order  that,  in  case  my  estate  exceeds  the  amounts  of  the  above  be- 
quests to  each  individual,  then  my  executor  must  pay  to  the  above  persons- 
the  excess  in  the  pro(X>rUon  as  the  amounts  of  the  bequests  are  to  the  whole 
amount:  and,  in  case  my  estate  falls  short,  then  each  of  the  above  bequests- 
must  share  in  the  sliortage  in  the  same  proportion.  In  other  words,  the  ex> 
cess  or  shortage  must  be  shared  pro  rata  as  the  bequests  are." 

If,  under  these  provisions  of  the  will,  the  appellant  is  to  be  deemed  a  resid- 
uary legatee,  she  is  entitled  to  a  proportionate  share  of  the  moneys  now  re- 
maining in  the  hands  of  the  executor;  but  if,  on  the  other  hand,  the  gift  to 
her  of  a  house  and  lot  was  a  specific  devise  only,  she  is  not  entitled  to  receive 
anything  more  from  theestate.  Theinquiry^s,  of  course,  from  the  beginning 
to  the  end  of  the  case,  what  was  the  true  intent  of  the  testatrix  in  respect  to 
these  matters  as  disclosed  by  the  will  itself?  It  will  be  observed  that  the  tes- 
tatrix does  not  use  words  of  gift  aptly,  or  in  their  technical  sense,  bhe  says: 
"I  give  and  bequeath  to  Mary  F.  Emerson,  etc.,  my  house  and  lot  in  the  vil- 
lage of  Dundee."  Yet  this  failure  to  use  technical  language,  and  using  the 
word  "bequeath"  where  she  meant  "devise"  would  be  of  very  little  impor- 
tance if  subsequent  or  other  portions  of  the  will  made  clear  a  contrary  intent. 
But  they  do  nut.  The  gift  of  the  house  and  lot  to  the  appellant  was  not  ab- 
solute. It  was  conditional  upon  the  ownership  and  possession  of  the  same  by 
the  testatrix  at  the  time  of  her  death,  and  this,'  too,  not  of  any  particular  bouse 
and  lot,  but  the  house  and  lot,  if  any,  of  which  she  might  be  possessed  at  the 
time  of  her  death.    But  the  most  important  provision,  and  which  seems  to 
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be  quite  concIuslTe  of  the  intention  of  the  testatrix,  in  that,  in  case  she  should 
not  be  possessed  of  such  house  and  lot,  the  executor  was  required  to  pay  to 
-the  appellant  the  sum  of  $2,000,  on  the  condition  above  mentioned.  The 
brother  having  died  intermediate  the  execution  of  the  will  and  the  questions 
here  arising,  the  appellant  of  course  waa  not  required  to  execute  the  bond. 
Taking  all  these  provisions  together,  there  seems  to  be  disclosed  an  intent  on 
the  part  of  the  testatrix  to  give  to  the  several  beneQciaries  the  sums  named; 
that  is  to  say,  in  tlie  proportion  of  the  $2,000  to  the  appellant  to  the  several 
-Buma  mentioned  for  the  other  legatees. 

This  construction  finds  strong  corroboration  In  the  subsequent  paragraph  of 
the  will  above  quoted,  where  all  of  the  persons  receiving  gifts  from  the  deceased 
are  mentioned  us  a  class  as  "the  above  persons"  who  were  to  receive  the  eX' 
«ess  in  proportion  as  the  amounts  of  the  bequests  severally  were  to  the  whole 
estate.  Tliere  is  nothing  to  show  that  the  expression  "the  above  persons" 
was  designed  to  exclude  any  one  who  had  received  by  previous  provisions  of 
the  will  any  benefit  thereunder.  The  circumstance  that,  in  case  the  estate 
had  fallen  short  of  giving  each  one  the  sum  mentioned  in  the  will,  there 
would  have  been  difficulty  in  adjusting  the  claim  of  tlie  appellant,  can  have 
very  little  weight  where  these  words  of  unmistakable  import  are  used.  Had 
the  testatrix  left  no  real  estate,  no  embarrassment  would  have  ensued  in  the 
event  of  the  estate  falling  short  of  paying  these  several  sums.  Had  it  be- 
-come  necessary  to  charge  over  any  deficiency  against  this  appellant,  in  the 
eventof  there  being  insufficient  moneys  to  pay  each  of  the  legatees,  an  easy  way 
could  have  been  found  in  tliis  court,  even  if  not  in  the  surrogate's  court. 
Taking  all  the  provisions  of  the  will  together,  it  seems  to  us  to  be  the  plain 
intent  of  the  testatrix  that  the  appellant  sliould  share  with  the  other  benefl- 
■daries  In  any  moneys  remaining  undistributed  after  the  payment  of  the  par- 
ticular legacies.  It  follows,  tlierefore,  that  the  decree  of  the  surrogate  should 
be  reversed,  with  costs  of  all  parties  to  be  paid  out  of  the  estate,  and  ihe  case 
remitted  to  the  surrogate  of  Yates  county,  with  direction  to  proceed  thereon 
in  accordance  with  this  opinion.    All  concur. 


Greene  v.  Greene  et  oZ.* 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    October  19, 1889.) 

Wnj.8 — CONSTBDOTION — PgUPETCITIES. 

A  testator,  after  making  various  bequests,  appointed  three  of  his  sons  ezeoutors 
of  his  will  and  trustees  of  his  estate,  and  declared:  "I  direct  that  my  said  trus- 
tees shall  take  and  hold  my  said  property  and  estate  •  •  •  for  a  period  of  six 
years  from  and  after  my  decease,  the  estate  being  chargeable  with  the  foregoing 
bequests  and  legacies.  *  •  •  After  the  payment  of  said  legacies,  said  property 
and  estate  shall  be  managed  for  the  benefit  of  my  said  three  sons,  •  •  •  who 
shall  annually  render  to  each  other"  a  statement  of  the  rents  and  profits,  and  of  all 
transactions  relating  to  such  estate ;  and  "  at  the  expiration  of  the  said  six  years 
the  rest  and  residue  of  my  estate,  real  and  personal,  •  •  •  shall  belong  to  my 
said  sons,  •  •  •  share  and  share  alike. "  There  waa  also  a  clause  forbidding 
partition  of  the  estate  "so  devised  and  bequeathed  to  my  three  sons  in  trust  as 
aforesaid,  until  the  expiration  of  six  years ; "  and  providing  that,  "in  case  either  of 
said  three  sons"  shall  attempt  to  partition  or  divide  the  land,  he  shall  forfeit  all 
claim  to  the  estate.  The  last  clause  of  the  will  authorized  the  "said  three  sons"  to 
mortgage  the  real  estate  in  order  to  pay  the  legacies.    Held,  that  it  was  not  testa- 

hi»« 


tor'slntention  to  vest  the  title  in  his  sons  as  trustees,  thus  suspending  the  power 


of  alienation  in  violation  of  the  law  against  perpetuities,  (1  Rev.  St.  N.  T.  p.  728, 
{16;)  bnt  be  Intended  them  to  be  tenants  in  common  of  the  estate,  and  aMoluta 
owners  thereof,  subject  to  the  charge  of  the  payment  of  leg^acies. 

Appeal  from  special  term,  Erie  county. 

Action  by  William  B.  Greene  against  John  B.  Greene  and  others,  heirs  of 
William  H.  Greene,  for  partition  of  certain  real  estate.  The  court  dismissed 
the  complaint,  and  plaintiff  appeals. 

1  Affirming  ante,  so. 
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Argued  before  Babker,  1*.  J.,  and  Dwionx  and  Maoombbb,  JJ. 
T.  M.  Tyng,  for  appellant.    Bherman  8.  Rogers,  for  respondents. 

Macomb£R,  J.  So  much  of  the  action  as  resulted  in  the  judgment  ap' 
pealfd  from  is  brought  In  pursuance  of  section  1537  of  the  Code  of  Civil  PrO' 
cedure,  which  permits  an  heir  of  a  person  dying  wliile  holding  and  in  posses- 
sion of  real  property  to  maintain  an  action  for  the  partition  thereof,  whether 
he  is  in  or  out  of  possession,  notwithstanding  an  apparent  devise  thereof  to- 
anolher  by  the  decedent,  and  possession  under  such  devise.  The  plaintiff 
claims  as  one  of  the  children  and  heirs  at  law  of  William  H.  Greene.  He 
bases  his  right  upon  an  alleged  invalidity  of  the  clauses  of  tlie  will  of  his 
father,  which  attempted  to  devise  the  property  in  question  wliolly  to  other 
persons  than  himself.  By  the  will  of  William  H.  Greene,  which  bears  date- 
the  17th  day  of  September,  1881,  after  the  direction  of  the  payment  of  debts, 
the  testator  devised  the  homestead  and  personal  property  on  Niagara  square, 
in  the  city  of  Buffalo,  to  his  wife.  By  clauses  8  and  4  he  devises  to  his  sister 
certain  lands  in  Ohio,  with  remainder  to  the  plaintifC.  By  the  fifth  clause, 
he  gave  all  the  residue  of  his  estate,  including  the  premises  in  question,  to  his- 
three  sons,  the  defendants  John  B.  Greene,  Harry  B.  Greene,  and  Samuel  B. 
Greene,  as  trustees,  to  carry  out  the  provisions  of  the  will.  These  persons- 
Were  also  appointed  executors  of  the  will.  He  directed  these  so-called  trus- 
tees, by  the  provisions  of  the  will  from  clause  6  to  clause  13,  inclusive,  to  pay 
over  certain  moneys  to  certain  persons,  but  these  clauses  are  not  of  any  mate- 
riality  on  this  appeal.  The  residue  of  the  will  is  as  follows:  "Article  14.  I 
declare  it  to  be  my  will,  and  I  direct  that  my  said  trustees  shall  take  and  bold 
my  said  property  and  estate,  and  the  whole  thereof,  (except  the  said  Ohio- 
tracts,  and  my  said  house  and  lot  on  Niagara  square.)  for  the  period  of  six 
years  from  and  after  my  decease,  the  estate  being  chargeable  with  the  pay- 
ment of  the  foregoing  bequests  and  legacies,  and  it  being,  as  I  now  believe, 
with  the  moneyed  securities  on  hand,  and  with  prudent  management,  amply 
sufficient  to  pay  said  legacies  in  full,  together  with  the  taxes,  repairs,  and  in- 
surance on  my  real  property,  so  that,  at  the  expiration  of  said  period,  the  res- 
idue of  said  real  estate  not  lierein  before  devised  should  remain  unincumbered 
and  intact.  After  the  payment  of  said  legacies  the  said  property  and  estate 
shall  be  managed  for  the  joint  benefit  of  my  said  three  sons,  John  B.  Greene, 
Harry  B.  Greene,  and  Samuel  B.  Greene,  who  shall  annually  render  to  each- 
other  a  just  and  full  statement  of  the  rents,  issues,  and  profits,  and  all  trans- 
actions relating  to  said  property  and  estate.  During  this  period  of  six  years- 
said  trustees,  my  said  three  sons,  shall  not,  nor  shall  either  of  them,  sell, 
alienate,  mortgage,  incumber,  or  dispose  of,  or  contract  to  sell,  alienate,  or 
dispose  of,  the  lands  and  premises  now  owned  by  me,  and  situated  on  Main, 
North  Division,  and  Washington  streets,  or  any  part  or  parcel  thereof,  or  any 
share  or  interest  therein ;  but  any  or  all  of  my  other  real  estate  not  hereinbe- 
fore specifically  devised  I  give  my  said  trustees  power  to  sell,  convey,  and  dispose 
of,  on  condition  that  the  proceeds  of  such  sale  or  sales,  or  the  securities  taken 
thereon,  shall  not  be  distributed  or  divided  between  them  until  the  expira- 
tion of  the  said  period  of  six  years,  but  shall  be  kept  by  them,  unless  it  be- 
comes necessary  to  use  the  same  for  the  purpose  of  paying  off  the  legatees 
afore  mentioned,  in  which  contingency  they  are  authorized  to  resort  to  such 
proceeds  and  securities.  And  I  du  will  and  enjoin  that  no  partition  or  divis- 
ion of  my  estate  so  devised  and  bequeathed  to  my  said  three  sons  in  trust  aa 
aforesaid  shall  be  made,  or  attempted  to  be  made,  until  the  expiration  of  said 
term  of  six  years;  and  that,  in  case  either  of  my  said  three  sons  shall  attempt 
so  to  do,  or  to  defeat  or  contravene  the  terms  and  intent  and  conditions  ol 
this  trust,  he  shall  forfeit  all  interest,  right,  title,  or  property  in  my  estate. 
(15)  At  the  expiration  of  said  period  of  six  years,  the  rest  and  residue  of  my 
said  estate,  real  and  personal,  remaining  after  the  payment  of  said  legaciea 
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and  debts,  shall  belong;  to  my  said  three  sons,  John  B.  Oreene,  Harry  B. 
Greene,  and  Samuel  B.  Oreene,  share  and  share  alike,  their  heirs  and  assigns, 
forever.  (16)  (Explanatory  and  qualifying  clause.)  In  the  plight  of  the  es- 
tate as  at  present  situated,  a  partition  would  be  detrimental  to  my  said  three 
sons.  In  the  present  condition  and  aspect  of  affairs,  the  moneyed  securities, 
together  with  tiie  moneys  on  hand,  would  nearly  suffice  to  pay  off  ami  dis- 
charge all  the  legacies,  and  leave  the  real  estate  in  the  hands  of  my  said  three 
sons  unincumbered.  Of  course.  If  I  live  some  years  longer,  this  view  of  the 
«3tate  may  be  changed,  but  probably  not  in  a  manner  to  weaken  it  At  any 
time,  in  case  an  exigency  should  require  it,  I  am  willing  and  do  authorize  my 
said  three  sons  to  mortgage  the  real  estate  in  order  to  pay  off  and  discbargre 
said  legacies,  although  I  cannot  now  anticipate  any  necessity  for  so  doing." 
The  testator  died  on  the  22d  day  of  April,  1882.  He  was  a  lawyer  of  long 
And  extensive  practice,  yet  he  has  left  a  will  the  construction  of  which  is  dif- 
ficult and  doubtful.  In  behalf  of  the  plaintiff  it  Is  contended  that  the  estate 
which  was  so  devised  to  the  three  younger  sons  was  merely  in  expectancy, 
and  the  possession  of  that  postponed  to  a  future  jieriod,  thus  constituting  it 
&  future  estate,  and  was  limited  to  commence  only  at  the  expiration  of  six 
years  from  the  death  of  the  testator;  that  during  such  six  years  the  legal  title 
to  the  estate  was  not  vested  in  any  person  capable  of  alienating  the  same; 
and  that  therefore  during  those  years  an  attempt  has  been  made  by  will  t6 
suspend  the  power  of  alienation  of  the  real  estate,  in  contravention  of  the 
statutes  against  perpetuities.  1  Rev.  St.  p.  723,  g  15-  Consequently,  it  is 
contended  that  this  property,  after  the  payment  of  the  debts  and  leg^ies,  is 
in  law  deemed  undisposed  of,  and  must  descend  to  the  heirs  at  law.  The 
testator  manifestly  intended  that  the  land  in  controversy  should  ultimately 
go  to  these  three  sons.  This  intention,  however,  cannot  prevail,  if  be  has 
attempted  to  carry  the  same  into  effect  by  means  of  an  illegal  trust  unknown 
to  the  Revised  Statutes,  and  the  general  scheme  of  the  will  is  dependent 
thereon.  The  question,  therefore,  is  whether  or  not  the  title  of  the  three  sons, 
to  whom  this  property  was  attempted  to  be  given,  is  dependent  upon  what  it 
is  argued  by  the  appellant's  counsel  was  the  purpose  of  the  testator, — namely, 
that  the  title  of  the  same  should  remain  in  them  during  such  peiiod,  not  as  dev- 
isees, but  as  trustees,  thus  suspending  the  power  of  alienation.  The  learned 
judge  at  the  special  term  in  his  opinion  says  that  certain  sentences  from  the 
fifth  clause,  and  others  from  the  fifteenth  clause,  of  the  will  indicate  that  it 
was  his  intention  to  vest  the  title  during  the  period  of  six  years  in  them  as 
trustees,  and  thus  suspend  the  power  of  alienation  for  that  time,  though  from 
other  portions  of  the  will  he  arrives  at  a  different  conclusion.  Was  there  a 
trust  in  fact  created  by  the  terms  of  this  will  for  any  purpose?  It  does  not 
seem  to  us  that  a  trust  was  created  for  the  payment  of  legacies  except  by  way 
of  mortgaging  the  real  estate,  under  the  last  sentence  of  the  will,  though 
clearly  enough  all  of  the  legacies  are  made  a  charge  npon  the  real  estate,  in- 
cluding this  portion  of  it.  Nor  was  there  any  trust  created  for  the  collect^n 
and  paying  over  of  the  rents  and  profits  of  this  real  estate.  The  rents  and 
profits  all  belonged  to  these  three  sons.  It  is  true  that  they  were  required  to 
account  to  each  other,  by  the  terms  of  the  will,  for  the  amount  thereof,  which 
they  should  respectively  receive,  yet  this  is  no  more  than  a  declaration  of  the 
testator  of  a  familiar  rule  of  law  governing  tenants  in  common  of  real  estate. 
There  is  undoubtedly  contained  in  the  will  strong  expressions  of  a  desire  that 
these  lands  should  not  be  alienated  or  partitioned,  or  anything  done  with  them 
except  as  they  might  be  charged  with  the  payment  of  debts;  but  this  by  no 
means  prevents  the  immediate  vesting  of  the  title  of  the  lands  in  the  dev- 
isees. The  primary  purpose  of  the  testator  being  apparent,  which  was  to 
vest  the  whole  of  this  property  in  these  three  beneficiaries,  not  as  a  mere  re- 
mainder depending  upon  an  illegal  future  estate,  but  absolutely,  we  can 
safely,  without  doing  violence  to  the  terms  of  the  will,  reject,  as  merely  ad- 
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visory  only,  all  clauses  or  expressions  from  which  it  is  argued  that  an  illpgal 
trust  WHS  created  for  a  period  of  six  years.  Ind<:ed,  the  testator  himself,  by 
Imposing  a  penalty  upon  either  of  his  sons  who  should  attempt  to  partition 
«r  divide  the  lands,  seems  not  to  have  supposed  that  he  had  suspended  the 
power  of  alienation  for  any  length  of  time.  This  case  is  rui  generis;  and,  in 
the  multitude  of  cases  arising  upon  last  wills,  that  of  Rice  v,  Bairett,  102  K. 
Y.  161,  6  N.  £.  Rep.  898,  is  iHrgely  relied  upon  by  the  learned  counsel  for  the 
appellant.  But  in  that  case  the  so-called  trustees  were  not  given  personally 
the  rents  and  proSts  of  the  real  estate,  as  has  been  done  in  this  instance,  but 
were  cbai^^  with  the  duty  of  receiving  the  interest, upon  the  residuary  es- 
tate,  and  investing  the  same,  and  holding  it  for  the  benetit  of  certain  persons 
other  than  those  named  as  trustees  in  the  will;  and  it  was  there  held  that  the 
trust  was  in  contravention  of  the  statute,  inasmuch  as  the  accumulated  fund 
furnished  the  only  supiiort  for  the  devises  subsequently  made,  and  the  whole 
scheme  of  distribution  failed,  and  the  title  to  the  residuary  real  estate  upon 
the  death  of  the  testator  vested  in  his  heirs  at  law,  as  in  the  case  of  intestacy. 
In  the  case  at  bar,  however,  there  was  no  trust  save  that  given  by  virtue  of 
the  power  to  mortgage  for  the  payment  of  legacies,  inasmuch  as  the  duty  de- 
volved upon  the  so-called  trustees  was  to  themselves  only,  and  not  to  other 
persons.  This  gave  them  a  legal  estate  in  fee,  under  the  Revised  Statutes, 
{1  Bev.  St.  p.  727,  §  47,)  which  is  as  follows:  "Every  person  who,  by  virtue 
of  any  grant,  assignment,  or  devise,  now  is,  or  hereafter  shall  be,  entitled  to 
the  actual  possession  of  lands,  and  the  receipt  of  the  rents  and  profits  thereof, 
in  law  or  in  equity,  shall  be  deemed  to  have  a  legal  estate  therein  of  the  same 
quality  and  duration,  and  subject  to  the  same  conditions,  as  his  beneficial  in- 
terest" See  King  v.  MoCoun,  10  N.  T.  271;  Downing  v.  Marshall,  28  N. 
Y.  379;  Adams  v.  Perry,  43  N.  Y.  487. 

Upon  the  whole,  we  are  of  the  opinion  that  it  was  not  the  intention  of  the 
testator  to  vest  the  title  of  the  real  estate  in  these  persons  as  trustees,  but  in 
them  as  tenants  in  common ;  and  that  he  intended  that  these  sons  should  ro* 
-ceive  and  enjoy  the  rents,  issues,  and  profits  of  the  property  for  their  own  use 
and  benefit,  making  them,  to  all  intents  and  purposes,  absolute  owners  of  the 
property,  subject  only  to  the  general  charge  upon  the  real  estnte  of  the  pay- 
jnent  of  the  legacies,  and  the  power  to  mortgage  the  same  for  a  like  purpose. 
The  judgment  should  be  affirmed.    All  concur. 


Shat  v.  Nationai.  Benefit  Societt. 
{Supreme  Court,  Oeneral  Term,  Fffth  Department.    October  19, 1889.) 

XVTVili  INSUBASOS — ^ASSESSMENTS — WaIVEB. 

One  of  the  mles  under  which  an  insurance  company  issued  its  policies  was  as 
follows:  "The  form  of  notice  to,  and  the  prooess  of  collection  from,  each  of  the 
members  of  the  asaessmont  above  named,  shall  he  as  follows:  A  notice  shall  be 
sent  announcine  such  assessment,  and  the  number  thereof,  to  the  last  post-offlce 
Klven  to  the  somety  by  each  member ;  and  if  the  assessment  is  not  received  within 
mirty  days  from  the  mailing  of  said  notice  it  shall  be  accepted  and  taken  as  suffi- 
cient evidence  that  the  party  has  decided  to  terminate  his  connection  with  the  so- 
ciety, which  connection  shall  thereupon  terminate,  and  the  party's  contract  with 
the  society  shall  lapse,  and  be  void;  bat  •  •  •  for  valid  reasons  to  the  officers 
of  the  society  *  *  *  he  may  be  reinstated  by  paying  assessment  arrearages.  ** 
Such  a  notice  was  sent  to  one  of  the  members  on  June  1st,  and,  the  assessment  not 
being  p^  within  80  days,  a  second  notice  was  sent  on  July  5th.  and  the  assess- 
ment was  paid  July  Slst,  but  after  the  death  of  the  insured ;  and  tue  officers  of  the 
society,  linowing  of  such  death,  gave  a  receipt  in  due  form  for  the  payment.  Held, 
that  the  sending  of  the  second  notice  was  a  waiver  of  the  forfeiture  occurring  upon 
tailvre  to  pay  the  assessment  within  the  required  time  after  the  first  notice,  and, 
liaving  received  such  payment  unquestioned,  the  society  cannot  repudiate  its  liabil- 
ity on  ilie  policies. 

Jiotion  for  new  trial  on  exceptions. 
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Action  by  Emily  J.  Sbay  against  the  National  Benefit  Society  of  the  city 
of  New  York  to  recover  upon  policies  of  insurance  issued  by  the  defendant  to 
James  Shay  for  the  benefit  of  plaintiff.  There  was  a  verdict  directed  for  the 
plaintiff,  and  defendant's  exceptions  and  motion  for  new  trial  were  ordered 
to  be  heard  at  the  general  term  in  the  first  instance. 

Argued  before  Barker.  P,  J.,  and  Dwioht  and  Maoohber,  JJ. 

E.  &,  Lapham,  for  plaintiff.     William  H.  Smith,  for  defendant. 

Macomber,  J.  One  of  the  rules  (the  third)  of  the  company,  and  under 
which  the  assured  received  the  policies,  is  as  follows:  "The  form  of  notice 
to,  and  process  of  collection  from,  each  of  tiie  members  of  the  assessment 
above  named,  shall  be  as  follows:  A  notice  shall  be  sent  announcing  sucli 
assessment,  and  the  number  thereof,  to  the  last  pust-offlce  given  to  the  socie- 
ty by  each  member;  and  if  the  assessment  is  not  received  within  thirty  days 
from  the  mailing  of  the  said  notice  it  shall  be  accepted  and  taken  as  sufficient 
evidence  that  the  party  has  decided  to  terminate  his  connection  with  the  so- 
ciety,  which  connection  shall  thereupon  terminate,  and  the  party's  contract 
with  the  society  shall  lapse,  and  be  void;  but  said  party  may  again  renew  his 
connection  with  the  society  by  a  new  contract,  made  in  the  same  manner  as  the 
first,  or,  for  valid  reasons  to  the  officers  of  the  society,  (such  as  a  failure  to 
receive  notice  of  the  assessment,)  he  may  be  reinstated  by  paying  assessment 
arreariiges."  On  the  31st  day  of  May,  1886,  a  notice  to  pay  a  deatli  rate  to 
the  company  for  the  death  of  one  of  the  members  was  mailed  to  James  Shay. 
It  was  dated  June  1,  1886.  It  was  therein  stated  that  the  assessment  was 
made  "to  provide  for  this  claim,  and  your  assessment  of  816.80  is  now  due, 
and  payable  within  thirty  days  from  the  date  hereof."  Annexed  to  the  notice 
was  what  is  called  a  coupon,  which  was  a  summary  statement  of  the  number 
of  the  policy,  and  the  name  of  the  insured,  and  the  amount  and  the  time  of  the 
expiration  for  the  payment  of  the  assessment,  which  was  there  stated  to  be 
July  1, 1886.  This  sum  was  not  paid  within  the  month  of  June  by  the  de- 
ceased,  or  by  anybody  else  in  his  behalf.  The  same  blank  notice,  filled  up  in 
the  same  manner,  was  again  mailed  to  the  deceased  July  5th  or  6th.  This 
was  marked  inconspicuous  letters  "Second  Notice."  When  this  lastor  second 
notice,  so  called,  was  sent  to  the  deceased  the  time  for  the  payment,  by  the 
terms  of  the  notice  itself,  had  passed  by  about  five  or  six  days.  If  any  for- 
feiture  had  been  worked  by  the  failure  to  pay  the  assessment  it  was  before  the 
sending  of  such  last  notice.  Under  the  phraseology  of  the  third  provision  or  rule 
above  quoted  it  seems  to  us  that  the  company,  by  sending  out  a  second  notice, 
intended  to  and  did,  in  fact,  waive  any  forfeiture  which  had  been  incurred  by 
the  assured  by  reason  of  bis  failure  to  pay  the  assessment  on  or  before  July 
1st.  This  act  of  waiver  was  not  done  by  any  8ut>ordiuate  officer  of  the  com- 
pany, but  by  the  company  itself  through  its  treasurer.  Under  the  rules  of 
the  company  it  was  doubtless  competent  for  the  defendant  to  treat  the  failure 
to  pay  within  the  previous  30  days  sufficient  evidence  that  the  party  had  de- 
cided to  terminate  his  connection  with  the  society,  and  for  the  company,  on 
its  part,  to  take  the  position  that  the  policy  had  lapsed,  and  was  void.  It  is 
there  provided  tliat  the  "party  may  again  renew  iiis  connection  with  the  so- 
ciety by  a  new  contract/ made  in  the  same  manner  as  at  first;  or,  for  valid 
reasons  to  the  officers  of  the  society,  (such  as  a  failure  to  receive  notice  of  an 
assessment,)  he  may  be  reinstated  by  paying  the  assessment  arrearages." 
Here  was,  therefore,  an  invitation  to  the  deceased  necessarily  involving  a 
waiver  of  a  previous  forfeiture  to  pay,  within  the  usual  time  after  the  service 
of  such  notice,  the  assessment  which  was  claimed  from  him;  and  there  was 
impliedly  a  promise  on  the  part  of  the  company  that  if  such  payment  was 
made  within  30  days  from  the  time  of  the  reception  of  the  second  notice  there 
should  be  no  forfeiture.  Payment  was  made  by  express  within  that  period, 
namely,  on  the  21st  day  of  July,  1886,  and  was  received  by  the  defendant  on 
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the  22d  of  that  month,  but  not  until  after  the  death  of  the  insured.    A  Te- 

ceipt  in  due  form  was  given  for  such  pajraent,  and  was  written  upon  the  face 
of  the  second  notice.  Subsequently  to  this  payment  the  company  undertook 
to  retire  from  the  obligation  which  it  assumed  by  receiving  unquestioned  the 
money,  and  giving  a  receipt  therefor,  to  repudiate  such  payment,  and  to  in- 
sist upon  the  previous  opportunity  to  work  a  forfeiture.  In  this  respect  also 
the  action  of  the  defendant  cannot  be  upheld.  The  officers,  at  the  time  of  the 
receipt  of  the  money,  knew  that  James  Shay  was  dead.  On  the  22d  day  of 
July,  1886.  the  defendant  returned,  by  express,  addressed  to  L.  L.  Shity.  a 
daughter  of  the  deceased,  money  orders  for  S16.8U,  and  $7.80  for  the  as- 
sessments, alleging  as  follows:  "The assessments  were  due  and  payable  on  or 
before  July  first;  and,  not  having  been  paid  then,  the  certificates  lapsed  and 
became  void  by  the  conditions  therein,  and  reinstatement  can  only  be  made 
under  the  terms  of  our  certificates  and  by-laws  upon  satisfactory  evidence  of 
good  health  at  the  time,  or  by  new  contract  made  in  the  same  manner  as  at 
first.  Certificate  of  health  must  accompany  remittances."  This  communica- 
tion contains  no  intimation  that  the  clerk,  who  had  been  furnished  proper  re- 
ceipts, bad  no  power  or  right  to  receive  and  to  retain  the  assessments.  On 
the  contrary,  it  places  the  rights  of  the  company  upon  a  ground  utterly  an- 
tenable  with  respect  to  the  third  rule  above  quoted. 

Under  these  circumstances,  ttiere  being  no  request  on  the  part  of  the  de- 
fendant to  go  to  the  jury,  but  both  sides  participating  in  a  motion  for  a  direc- 
tion of  a  verdict  respectively,  we  think  the  direction  of  the  trial  court  wu 
correct,  and  the  judgment  should  be  granted  to  the  plaintiff  upon  the  verdict^ 
as  directed,  with  costs.    All  concur. 


In  re  Budlonq. 
ISupreme  Court,  General  Term,  F^fth  Department.    October  10, 18S9.) 

Wnxs— lTin>ra  IinT.nKNCB— EvTDsifOB. 

On  the  issue  whetlier  a  will  was  procured  by  undue  Infinence,  declarations  made 
by  the  proponents,  who  were  charged  with  exerting  the  influence,  which  declara- 
tions demonstrated  the  attitude  of  proponents  towaras  the  contestant  in  respect  to 
the  subject  matter  at  issue,  and  the  intent  with  which  each  performed  the  acts  at- 
tributed to  him,  some  of  them  being  letters  showing  a  disposition  to  Influence  tes- 
tator, are  admissible,  and  a  conspiracy  need  not  first  be  established. 

Same — Instructions. 

The  Jury  were  instructed  that  "if,  under  all  the  circumstances  of  the  case,  they 
find  that  this  will  was  unnatural  in  its  provisions,  and  inconsistent  with  the  duties 
and  obligations  of  the  testator  to  the  different  members  of  his  family,  it  imposes 
upon  the  proponents  the  duty  of  giving  some  reasonable  explanation  of  Its  unnat- 
ural character,  or  at  least  of  showing  that  it  was  not  the  result  of  mental  defect^ 
obliquity,  or  perversion. "    Held  correct. 

WiTseas — OoMPETEycT — Transactions  with  Dscbdbnts. 

Testimony  of  the  widow  of  testator  as  to  the  contents  of  letters  written  by  her 
to  contestant  at  the  Instance  of  the  testator  Is  not  testimony  as  to  transacUons  witb 
decedents,  forbidden  by  Code  Civil  Proc.  N.  Y.  {  829. 

Bams — Interest. 

Contestant's  husband  having  testified  for  her  on  the  trial  before  the  surrogate, 
and  contestant  having  died  thereafter,  this  testimony  of  the  husband,  though  he 
became  Interested  in  the  result  of  the  action  by  his  wife's  death,  may  be  rradon 
the  trial  at  the  circuit,  under  Code  Civil  Proa  i  880,  providing  that,  where  a  piffty 
has  died  since  the  trial  of  an  action,  decedent's  testimony,  or  that  "of  any  person 
who  is  rendered  incompetent  by  the  provisions  of  the  last  section,  taken  or  rMtd  ia 
evidence  at  the  former  trial, "  may  be  given  In  evidence  at  a  new  trial. 

Appeai. — Objections  hot  Raised  Below. 

A  party  who  has  submitted  to,  and  conceded,  the  jurisdiction  of  a  court  to  deter- 
mine a  motion  for  judgment,  cannot,  on  appeal  therefrom,  object  to  Its  Jurisdiction. 

Appeal  from  circait  coart,  Monroe  county. 
Argued  before  Babkeb,  P.  J.,  and  Dwiqht  and  Childb,  JJ. 
/.  A.  Stull,  for  appellants.    B.  A.  Nash,  tor  respondents. 
v.7K.Y.8.no.8 — 19 
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DwioBT,  J.  A  decree  of  the  surrogate  of  Monroe  county.  In  December, 
1883,  admitted  the  will  to  probate.  On  appeal  to  this  court,  in  June,  1887, 
that  decree  was  reversed,  and  an  order  was  made  for  a  trial  by  jury,  at  tlie 
Monroe  circuit,  of  the  following  issues:  First.  AVas  Milton  Budlong,  at  the 
time  of  the  execution  of  the  instrument  in  question,  of  sound  and  disposing 
mind  and  memory?  Beoond.  Was  the  same  procured  to  be  executed  by  fraud, 
circumvention,  undue  influence,  and  deceit,  practiced  upon  him  by  Isaac  Bud- 
long,  or  the  other  proponents  of  the  will,  or  persons  acting  in  their  behalf, 
while  there  was  a  loss  of  natural  affection  by  the  decedent  for  his  daughter 
Mrs.  Cole,  occasioned  by  the  falselioods,  fraud,  deceit,  and  evil  practices  of 
proponents,  perpetrated  on  him  for  the  purpose  of  unduly  prejudicing  him 
against  her?  On  the  trial  had,  as  prescribed  by  such  order,  in  March,  1888, 
the  questions  so  propounded  were  both  answered  in  the  atfirmative.  At  the 
same  time  a  motion  was  made  by  the  proponents  for  a  new  trial  on  the  judge's 
minutes,  which  was  denied:  and  in  November  following,  a  motion  was  made 
by  the  contestants,  at  a  special  term  held  by  the  same  judge  before  whom  the 
iunes  were  tried,  for  judgment  on  the  verdict.  On  the  hearing  of  that  mo- 
tion,— counsel  for  the  proponents  appearing,  and  expressly  consenting  to  the 
jurisdiction  of  the  court  to  hear  and  determine  the  same, — an  order  was 
made  for  judgment  accordingly;  and  judgment  was  thereupon  entered,  in 
favor  of  the  contestants,  that  the  instrument  pro{>oundedas  the  will  of  Milton 
Budlong,  deceased,  was  void  and  of  no  effect,  and  requiring  the  surrogate  of 
Monroe  county  to  annul  the  record  and  probate  thereof.  The  proponents' 
appeal  from  the  judgment,  and  from  the  order  of  the  circuit  denying  their 
motion  for  a  new  trial,  brings  the  case  a  second  time  before  this  court.  When 
it  was  here  before,  on  appeal  from  the  decree  of  the  surrogate  admitting  the 
will  to  probate,  this  court,  upon  testimony  substantially  the  same,  and  in 
large  part  identical,  with  that  adduced  before  the  jury,  were  led  "to  doubt  the 
correctness  of  the  surrogate's  conclusion  upon  the  question  of  deception  and 
undue  influence,"  by  which,  as  it  was  alleged,  the  will  was  procured  to  be 
executed,  and  accordingly  reversed  the  decree  of  the  surrogate,  and  directed 
that  the  issues,  which  were  thereupon  framed  by  the  court,  as  stated  above, 
should  be  tried  by  a  jury  at  the  circuit.  45  Hun,  588,  mem.  Tlie  evidence 
upon  which  this  decision  was  reached  was  reviewed  at  much  length  in  the 
opinion  of  the  court,  as  then  pronounced  by  Mr.  Justice  Haight,  and  it 
seems  to  have  been  in  all  material  respects  similar  to  that  which  was  given  on 
the  trial  before  the  jury;  indeed,  to  a  large  extent,  itconstttuted  tlie  evidence 
which  was  adduced  on  the  latter  trial,  being  read  from  the  minutes  of  testi- 
mony given  before  the  surrogate.  A  very  careful  perusal  of  the  whole  evi- 
dence in  the  record  before  us  fails  to  show  that  there  was  any  additional  or 
different  evidence  given  on  the  last  trial  which  would  require  a  different  con- 
clusion from  that  reached  by  the  court  on  the  former  review,  and  none  is 
pointed  out  in  the  very  elalxtrate  brief  and  argument  of  counsel  for  the  pro- 
ponents. We  find  ourselves  concluded,  therefore,  by  the  former  judgment  of 
this  court,  to  the  extent  of  holding  that  the  case  was  one  which  ought  to  be 
submitted  to  a  jury  for  its  decision  upon  the  issues  proposed ;  and  that  a  find- 
ing in  favor  of  the  contestants  upon  either  of  those  issues,  if  not  vitiated  by 
error  on  the  trial,  must,  so  far  as  the  judgment  of  this  court  is  concerned,  be 
conclusive  against  the  probate  of  the  will  in  question. 

We  are  brought,  therefore,  to  the  inquiry  whether  any  exception  of  the 
proponents,  taken  on  the  trial,  points  to  error  in  the  admission  or  exclusion  of 
evidence,  or  in  the  instructions  to  the  jury  under  which  the  issues  were  sub- 
mitted for  decision.  A  numerous  class  of  the  exceptions  found  in  the  case  re- 
late to  the  admission  of  certain  declarations  of  the  several  proponents,  who  are 
charged  with  the  acts  and  representations  which  constitute  the  undue  influ- 
ence and  deceit  said  to  have  been  practiced  upon  the  testator.  It  is  to  be  no- 
ticed that  none  of  the  declarations  objected  to  and  received  are  in  the  nature 
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of  admissions  by  the  several  declarants  of  those  acts  charged  against  them, 
bnt  are,  rather,  declarations  made  by  them  during  the  course  of  the  transac- 
tions and  events  which  led  up  to  the  result  complained  of,  and  which  either  con- 
stituted a  part  of  the  res  geata,  or  demonstrated  the  attitude  of  the  proponents 
towards  the  contestant  in  relation  to  the  subject-matter  of  the  inquiry,  and 
the  intent  with  which  each  performed  the  acts  attributed  to  him.  This  being 
the  case,  it  was  not  necessary  to  establish  an  actual  conspiracy  between  the 
actors,  in  order  to  ma)<e  their  several  declarations  of  the  character  described 
admissible  in  evidence.  Such  declarations  come  within  the  rule  well  stated 
by  Judge  Red  field,  as  follows:  "There  can  be  no  question  that  where  those 
opposing  the  probate  place  their  case  upon  the-  theory  that  the  testator  was 
made  the  dupe  of  a  conspiracy,  or  of  undue  influence  in  any  form,  it  is  com- 
petent to  show  the  declarations  of  the  agents  in  such  alleged  imposition,  made 
in  connection  with  their  acts,  as  important  and  essential,  not  to  say  indis- 
pensable, in  the  transaction  or  res  gestce,  without  which  it  would  be  impos- 
sible to  place  the  case  before  the  jury  in  any  intelligible  form,"  (1  Bedf. 
Wills,  4th  Ed.  572;)  or  as  was  said  by  Bradford,  surrogate,  in  Brush  v. 
Holland,  8  Bradf.  Sur.  240,  248:  "When  a  party  is  accused  of  having  effectu- 
ated a  certain  act  by  undue  means,  if  the  facts  show  an  opportunity  for  the 
accomplishment,  I  cannot  say  that  the  predisposition  of  the  party  to  produce 
that  precise  result  is  immaterial,  or  that  his  declarations,  evincing  his  inten- 
tion, are  incompetent  evidence."  A  large  share  of  evidence  received  under 
this  class  of  exceptions  consisted  of  oral  and  written  communications  of  the 
brothers,  the  proponents  of  the  will,  and  especially  of  Isaac,  the  oldest  and 
most  influential  of  them,  with  Mrs.  Cole,  the  principal  contestant,  during  a 
period  of  several  years,  from  the  time  of  her  marriage  down  to  the  date  of  the 
will.  These  communications  were,  no  doubt,  admissible,  under  the  prin- 
ciples above  indicated.  The  letters  of  Isaac,  for  example,  are  luminous  with 
evidence  of  bis  feeling  towards  his  youngest  sister  and  her  husband,  and  of 
bis  disposition  to  influence  the  feeling  and  conduct  of  his  father  towards  them. 
Letters  written  by  the  step-raotlier  as  the  amanuensis,  or  under  the  direction, 
of  the  testator,  to  Mrs.  Cole,  were  received  in  evidence,  under  the  objection  of 
the  proponents  that  they  were  within  the  exclusion  of  section  829  of  the  Code 
of  Civil  Procedure.  The  objection  was  not  well  taken.  The  communications 
were  not  personal  between  the  deceased  and  the  contestant.  They  were  made 
to  the  wife  of  the  deceased,  to  be  transmitted  by  her  to  the  contestant.  The 
directions  from  the  deceased  to  his  wife  to  write,  and  what  to  write,  were 
testifled  to  by  the  widow,  and  not  by  the  contestant,  while  the  latter  merely 
produced  the  letters,  and  identified  them  as  those  received  from  her  step- 
mother. 

On  the  trial  before  the  surrogate,  the  husband  of  the  contestant,  Mr.  Cole, 
testified,  as  a  witness  in  behalf  of  the  contestant,  in  relation  to  personal  trans- 
actions and  communications  between  himself  and  the  deceased.  After  that 
trial,  and  before  the  trial  at  the  circuit,  Mrs.  Cole  died.  On  the  latter  trial,  the 
minutes  of  the  former  testimony  of  her  husband  were  read  by  the  contestants 
under  objection.  Counsel  for  the  proponents  concede  that  the  testimony  was 
competent  on  the  first  trial,  while  the  wife  of  the  witness  was  living,  but 
contend  that  by  the  death  of  his  wife  he  became  interested  in  the  result  of  the 
action,  and  therefore  incompetent  to  testify  to  the  matters  referred  to.  The 
objection  is  fully  answered  by  section  830  of  the  Code,  which  provides  that, 
"where  a  party  has  died  since  the  trial  of  an  action,  on  the  hearing  upon  the 
merits  of  a  special  proceeding  the  testimony  of  the  decedent,  or  of  any  person 
who  is  rendered  incompetent  by  the  provisions  of  the  last  section,  [section 
829,]  taken  or  read  in  evidence  at  the  former  trial  or  hearing,  may  be  given 
or  read  in  evidence  at  a  new  trial  or  hearing  by  either  party,  subject  to  any 
other  legal  objection,"  etc.  The  provision  would  have  been  more  clearly  ex- 
pressed if  the  portion  italicized  had  read  "or  of  any  person  rendered  iucompe- 
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tent  thereby,  [i.  e.,  by  snch  death,]  under  the  proTlsions  of  tbe  last  section;" 
but  such  is  the  evident  meaning  and  effect  of  the  provision.  Under  it,  tbe 
testimony  of  Cole,  competent  when  it  was  given  on  the  first  trial,  was  prop- 
eriy  received  in  evidence  on  the  second  trial,  notwithstanding  that  he  had  in 
tlie  mean  time  been  rendered  incompetent  to  give  such  testimony  by  the  death 
of  his  wife.  The  provision,  thougli  new  to  tbe  C!ode  in  1879,  was  not  then 
new  to  the  law  of  evidence.  McKnight  v.  Lewis,  5  Barb.  681,  685,  and 
the  cases  cited;  Morehouse  v.  Morehouse,  17  Abb.  N.  C.  407,  415;  Latoson 
T.  Jones,  1  Civ.  Proc.  R.  247;  Comins  v.  Hetfleld,  80  N.  Y.  261.  See,  also. 
Galbraith  v.  Zimmerman,  100  Pa.  St.  374,  and  Pratt  v.  Patterson,  81  Pa. 
St.  114.  The  rule  at  common  law,  as  exhibited  by  tbe  cases  cited,  is  much 
more  general  than  that  embraced  in  the  section  of  the  Code  above  cited,  and 
rests  upon  the  evident  principle  that  the  interest  which  disqualifies  testimony 
must  exist  at  the  time  tbe  testimony  is  given. 

The  charge  of  the  court  contained  a  very  clear  and  correct  exposition  of 
the  iegai  principles  which  should  govern  the  jury  in  their  consideration  of  tbe 
case;  and,  so  far  as  the  evidence  was  referred  to,  a  very  impartial  statement 
of  its  character  and  possible  effect.  The  proponents'  requests  to  charge  were 
mostly  granted;  and  when  they  were  declined,  except  as  ctiarged,  we  tliinic 
tbe  court  had  already  covered  tbe  propositions  as  far  as  the  proponents  were 
entitled  to  have  them  stated.  None  of  tbe  exceptions  to  the  charge  seem  to 
us  to  have  been  well  talsen. 

Tbe  submission  to  the  jury  of  the  question  whether  the  letter  of  Levi,  writ- 
ten to  bis  sister  Mrs.  Hunt, — and  which  be,  in  effect,  requested  her  to  show 
or  read  to  his  father, — was  written  for  tbe  purpose  of  influencing  the  latter 
in  malcing  his  will,  was,  we  tbinli,  warranted  by  the  evidence.  The  cliarac- 
ter  of  the  letter  itself,  the  suggestion  that  it  be  read  or  shown  to  his  father, 
together  with  the  evidence,  by  his  own  declarations,  of  his  feeling  towards 
bis  sister,  and  particularly  in  respect  to  her  sharing  in  his  father's  estate, 
was  such  as  would  not  have  justified  the  court  in  withholding  that  question 
from  tiie  jury.  It  was  very  cautiously  submitted,  and  in  terms  quite  as  fa- 
vorable to  the  pro(jonents  as  the  character  of  the  evidence  required. 

The  submission  of  the  question  of  conspiracy  was  made  with  sole  reference 
to  the  effect  of  tbe  evidence  of  the  declarations  of  the  several  proponents ;  the 
court  properly  instructing  the  jury  that  the  fact  of  conspiracy  was  not  neces- 
sary to  the  finding  of  undue  influence.  We  think  the  evidence  was  such  as 
would  liave  warrauted  the  finding  that  there  was  a  common  purpose  on  the 
part  of  two  or  more  of  the  proponents  to  procure  the  exclusion  of  Mrs.  Cole 
from  her  father's  bounty  by  improper  means.  But  we  have  already  indicated 
our  opinion  that  most,  if  not  all,  of  the  evidence  in  question,  was  properly 
received,  upon  grounds  which  did  not  involve  the  existence  of  a  conspiracy; 
so  that,  as  we  think,  the  charge  of  the  court  in  respect  to  the  effect  to  be  given 
to  that  evidence  was  even  more  favorable  to  the  proponents  than  they  were 
entitled  to  ask. 

The  court  charged  the  jury  that  "if,  under  all  the  circumstances  of  tbe  case, 
they  find  that  this  will  was  unnatural  in  its  provisions,  and  inconsisleut  with 
the  duties  and  obligations  of  the  testator  to  the  different  roeml>ers  of  his  fam- 
ily, it  imposes  upon  the  proponents  the  duty  of  giving  some  reasonable  explar 
nation  of  its  unnatural  character,  or  at  least  of  showing  that  it  was  not  tbe 
result  of  mental  defect,  obliquity,  or  perversion."  The  instruction  is  not  if 
the  jury  should  regard  the  will  as  unnatural,  etc..  abstractly  considered,  or 
on  the  face  of  its  provisions,  but  that  if  tbey  should  find  it  to  l)e  so  under  all 
tbe  circumstances  of  tbe  case;  that  is,  upon  all  the  proofs  which  they  accept 
as  establishing  the  truth  of  the  case.  Tbe  charge  was,  in  effect,  that,  if  the 
Jury  shall  find  evidence  that  the  will  was  contrary  to  the  dictates  of  natural 
affection,  of  justice,  and  of  duty,  that  will  be,  so  far,  evidence  of  mental  de- 
fect, obliquity,  or  perversion  of  mind,  which  will  require  evidence  to  rebut 
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or  explain  it.  The  proposition  si>enis  to  be  entirely  sound.  It  dops  not  nee- 
essarily  involve  any  shifting;  of  the  burden  of  proof,  but  only  dechires  that 
certain  circn instances  are  presumptive  evidence  of  certain  facts.  Judge  Red- 
field,  in  his  treatise,  goes  so  far  as  to  say:  "But  gross  inequality  in  the  dispo- 
sitions of  the  instrument,  where  no  reason  for  it  is  suggested,  either  in  the 
will  or  otherwise,  may  change  the  burden,  and  require  explanation  on  the 
part  of  those  who  support  the  will,  to  induce  the  belief  that  it  was  the  free 
and  deli  Iterate  offspring  of  a  rational,  self-poised,  and  clearly-disposing  mind. " 
1  Itedf.  Wills,  537. 

The  appellants  here  question  the  practice  by  which,  after  a  motion  for  a 
new  trial,  made  by  them  at  the  circuit,  and  denied,  a  motion  was  made  by 
the  contestants  at  special  term,  and  granted,  for  judgment  on  the  verdict  of 
the  jury,  and  thereupon  a  judgment  of  the  supreme  court  was  entered  accord- 
ingly. The  practice  seems  not  to  be  entirely  settled.  See  Jfarv^n  v.  ifarocn, 
*43  N.  Y.  9;  Tn  re  Hatton,  22  Abb.  N.  C.  66;  In  re  Campbell,  1 N.  Y.  Supp; 
281.  The  statute  (Code  Civil  Froc.  §  25ii8)  is  silent  as  to  the  court  to  which 
the  application  for  judgment  on  the  verdict  shall  be  made.  The  section  cited 
does  provide,  by  reference  to  section  2548,  that  a  motion  for  a  new  trial  after 
such  verdict  may  be  made  either  in  the  surrogate's  court,  in  the  court  in 
which  the  trial  was  had,  or,  in  case  the  trial  was  had  at  the  circuit,  in  the 
supreme  court,  by  which,  no  doubt,  is  intended  the  special  term;  and  it  would 
seem  to  be  fairly  inferable  that  the  motion  for  judgment  might  also  be  made 
in  either  of  those  courts.  But,  whatever  may  be  the  correct  or  the  better 
practice,  the  question  cannot  be  entertained  in  this  case,  since  the  proponents 
here,  as  is  shown  by  the  order  of  the  special  term,  expressly  submitted  to,  and 
conceded,  the  jurisdiction  of  that  court  to  hear  and  determine  the  motion  for 
judgment  and  for  costs.  We  find  no  other  question  presented  by  the  brief  or 
argument  of  counsel,  and  are  of  the  opinion  that  the  judgment  and  order  ap- 
pealed from  should  be  affirmed,  with  costs  to  the  respondents  payable  out  of 
the  estate.    All  concur.    So  ordered. 


Shaw  t».  Bkoadbent. 
(Supreme  Court,  General  Term,  Fkfth  Department.    October  19, 1S89.) 

1.  JUBOHENT— Res  ADroSIOATA. 

S.  sued  B.  on  account,  and  attached  certain  land.  The  attachment  was  dissolved, 
and  B.  sued  on  the  indemnity  bond,  alle^ng  loss  of  sale  and  depreciation  in  value 
caused  by  the  attachment.  B.  answered  that  the  land  was  purchased  for  her  by  B. 
under  an  agreement  by  which  the  title  was  assured  to  S.,  and  credit  for  the  price 
was  to  be  given  to  B.,  and  she  asked  judgment  for  specific  performance.  On  the 
trial  evidence  of  the  counter-claim  was  rejected  on  the  ground  that  by  bringing  the 
action  on  account,  and  giving  no  credit  for  the  price  of  the  land,  S.  had  waived  per- 
formance of  the  agreement,  and  elected  to  sue  on  account,  and  include  the  consid- 
eration for  the  agreement.  B.  procured  judgment.  Held,  that  S.  was  estopped  by 
the  judgment  from  afterwards  suing  for  specific  pertormanoe  of  the  contract. 
S.  8ahe. 

After  the  entry  of  the  judgment  in  the  action  on  the  bond,  S.  was  allowed,  over 
the  objection  of  B.,  to  amend  her  complaint  in  the  action  on  account  so  as  to 
give  cradtt  for  the  price  of  the  land,  and  to  give  evidence,  also  objected  to,  to  es- 
tablish the  agreement  mentioned  above.  The  referee  found  that  the  agreement 
was  made,  but  the  credit,  together  with  others,  overcame  the  claims  of  B.,  and 
judgment  was  entered  dismissing  the  complaint.  Held,  that  the  judgment  did  not 
eatop  B.  from  contending  against  a  specino  performance  of  the  agreement,  as  the 

Snestlon  was  not  at  issue,  since  the  complaint  admitted  the  credits ;  also  because, 
tte  judgment  being  in  favor  of  B.,  he  could  not  have  the  finding  reviewed  by  appeaL 

Appeal  from  special  term,  Orleans  county. 

Action  by  Sophia  Shaw  against  Miles  Broadbent.    Judgment  was  entered 
for  plaintiff,  and  defendant  appeals. 

Argued  before  Barkek,  P.  J.,  and  Dwight  and  CBiLse,  JJ. 
J.  D.  Deoker,  for  appellant.    JD.  C.  BaiTium,  for  respondent. 
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DwiOHT,  J.  This  action,  commenced  in  1887,  was  tor  the  specific  perform* 
ance  of  an  alleged  oral  agreement,  made  in  1880,  to  convey  a  house  and  lot 
in  the  village  of  HoUey.  Two  questions  of  estoppel  by  judgment  arise  in 
the  case,  one  claimed  by  the  plaintiff,  the  other  by  the  defendant.  In  July. 
1883,  the  plaintiff  brouglit  an  action  against  the  defendant,  on  account,  for 
board,  services,  money  lent,  and  other  charges,  extending  over  a  series  of 
years,  and  amounting  to  more  than  $5,000.  She  gave  credit  to  the  defend- 
ant for  money  paid  from  time  to  time  to  the  amount  of  nearly  S3,000.  She 
.made  no  mention  of  any  agreement  concerning  the  house  and  lot  in  question., 
and  gave  no  credit  for  the  purchase  price  or  value  of  that  property.  The  sc- 
tion  was  commenced  by  attachment,  which  was  levied  upon  certain  personal 
property  of  the  defendant,  and  upon  the  house  and  lot  in  question.  The  de- 
fendant moved,  successfully,  to  vacate  the  attachment,  and  in  September, 
1883,  brought  an  action  :igainst  the  plaintiff,  Mrs.  Shaw,  and  her  surety  in 
the  undertaking  given  on  procuring  the  attachment,  for  the  indemnity  se- 
cured thereby,  alleging  damages  sustained  by  him  by  reason  of  the  cloud  on 
the  title  of  the  real  estate  attached,  and  a  consequent  loss  of  sale  and  depreci- 
ation in  the  value  of  the  property.  The  answer  of  the  defendant,  Mrs.  Shaw, 
averred  that  the  real  estate  mentioned  in  the  complaint  was  purchased  for  her 
by  the  plaintiff,  Broadbent,  (defendant  in  this  action,)  under  an  agreement 
with  her,  set  out  in  her  answer,  which  was  the  same  agreement  as  that  al- 
leged in  her  complaint  in  this  action,  viz.,  an  agreement  by  which  title  to  the 
house  and  lot  in  question  was  to  be  assured  to  the  plaintiff  herein,  and  credit 
for  the  price  and  value  thereof  was  to  be  given  to  the  defendant  herein,  on 
the  account  she  had  against  him;  and,  in  her  answer  in  that  action,  the  de- 
fendant, (plaintiff  here,)  by  way  of  counter-claim,  demanded  judgment  for 
the  same  specific  performance  of  such  agreement  which  slie  demands  by  her 
complaint  in  this  action.  Issue  was  joined  on  the  counter-claim  by  a  reply, 
and  that  issue,  with  the  others  in  the  action,  was  tried  in  February,  1884,  by 
the  court,  a  jury  being  waived.  On  the  trial,  evidence  was  offered  by  thede- 
fendant,  Shaw,  in  support  of  her  counter-claim,  but  it  was  excluded  by  the 
court  on  the  ground,  specifically  stated  and  entered  on  the  record,  viz..  that 
by  bringing  her  action  on  account  against  Broadbent,  and  giving  him  no 
credit  for  the  price  or  value  of  the  house  and,  lot,  but  alleging  and  verifying 
that  the  whole  of  such  account  was  due  to  her  after  crediting  only  the  pay- 
ments of  cash  allowed  in  her  complaint,  she  had  waived  performance  of  th» 
alleged  agreement  of  Broadbent,  and  elected  to  sue  him  for  the  whole  sum  of 
money  due  to  her,  which  included  what,  according  to  the  averments  of  her 
answer,  was  the  consideration  for  such  agreement.  The  court  tberenpon 
found  that  none  of  the  averments  of  the  answer  were  sustained,  and  directed 
judgment  for  the  plaintiff  for  an  amount  of  damages  assessed.  Judgment 
was  entered  accordingly,  in  February,  1884.  from  which  no  appeal  was  ever 
taken,  and  it  stands  at  present  as  the  judgment  of  this  court.  That  judg- 
ment was  pleaded  by  the  defendant  herein  as  a  bar  to  this  action,  but  the  plea 
was  overruled  by  the  court  at  special  term.  The  second  judgment,  upon 
which  a  question  of  estoppel  arises  in  this  action,  was  that  which  was  finally 
entered  in  the  action  on  account.  After  the  entry  of  the  judgment  in  the  ac- 
tion on  the  undertaking,  Mrs.  Shaw,  as  plaintiff  in  tlie  action  on  account,  ap- 
plied to  the  court  for  leave  to  amend  her  complaint  in  tliat  action  so  far  as  to 
give  credit  to  the  defendant  for  the  price  and  value  of  the  house  and  lot,  al- 
though she  bad  in  the  mean  time  given  testimony  on  the  trial  of  that  action, 
before  the  referee,  on  both  direct  and  cross  examination,  in  support  of  her  ac- 
count as  presented  by  her  complaint,  without  mention  of  the  credit  which 
was  now  proposed  to  be  given.  The  application  was  opposed  by  the  defend- 
ant, but  it  was  granted  with  the  proviso  that  such  amendment  should  not  in 
any  way  impair  the  effect  npoti  the  rights  of  the  parties  of  the  decision  and 
adjudication  made  in  the  action  on  the  undertaking.    Thereupon  an  amended 
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complaint  waa  served,  which  set  np  the  alleged  agreement  for  the  transfer  of 
the  house  and  lot,  and  gave  the  defendant  credit  for  the  additional  sum  of 
•1.200,  as  the  price  and  value  of  that  property.  The  trial  proceeded  l)efore 
the  referee,  and  the  plaintiff  waa  permitted,  under  the  objection  of  the  de- 
fendant, to  give  evidence  tending  to  establish  the  alleged  agreement.  The  re- 
port of  the  referee  contiiined  a  finding  to  the  effect  that  the  alleged  agreement 
was  made  substantially  as  set  out  in  the  amended  complaint,  and  that  a  credit 
was  due  to  the  defendant  accordingly.  Other  tindings  reduced  the  amount 
of  the  plaintiff's  charges  to  a  sum  less  than  the  total  of  the  credits  allowed  by 
the  complaint,  and  judgment  waa  directed  in  favor  of  the  defendant,  dismiss- 
ing the  complaint  with  coats.  The  defendant  entered  judgment  accordingly. 
The  court  at  special  term,  in  this  action,  held,  in  effect,  that  the  existence  of 
the  agreement  in  question  was  res  adjudicata  by  the  judgment  last  described, 
and  that  the  defendant  was  estopped  thereby  to  deny  it;  and,  without  other 
evidence  of  tlie  facts,  found  the  agreement  established,  and  that  the  plaintiff 
had  performed  on  her  part,  and  gave  judgment  to  the  plaintiff  for  the  relief 
demanded  in  her  complaint. 

We  think  the  court  below  erred  in  respect  to  the  effect  to  be  given  to  both 
of  the  judgments  in  evidence  in  this  action. 

1.  The  judgment  last  described  did  not  conclude  the  defendant  as  to  the 
fact  of  the  agreement  in  question  for  several  reasons:  First.  Because  that 
fact  was  not  in  issue  in  that  action.  The  action  was  on  an  account.  The 
complaint  set  out  many  items  of  alleged  indebtedness,  and  admitted  certain 
items  of  credit.  The  defendant  was  not  called  upon  to  admit  or  deny  any  of 
those  credits.  They  were  established  by  the  admission  of  the  complaint,  and 
the  source  from  which  they  sprung,  or  the  facts  upon  which  they  were  based, 
or  the  reasons  for  which  they  were  admitted,  were  immaterial,  and  not  issu- 
able facts  in  the  action.  For  that  reason  the  general  denial  of  the  answer 
(except  as  thereinafter  admitted)  did  not  raise  an  issue  upon  any  allegations 
of  the  character  referred  to.  All  the  evidence  offered  by  the  plaintiff  to  sub- 
stantiate those  allegations  of  her  amended  complaint  waa  objected  to  by  the 
defendant  as  immaterial,  and  it  is  not  apparent  why  the  ruling  by  which  it 
was  at  first  excluded  was  not  adhered  to.  It  was  clearly  immaterial  as  not 
relating  to  any  issue  in  the  action.  The  statement  by  counsel  for  the  plain- 
tiff as  to  the  object  of  the  evidence,  which  seems  to  have  induced  the  change 
in  the  ruling  of  the  referee,  is  unintelligible  as  it  is  given  in  the  record;  but 
no  statement  of  counsel  could  have  changed  the  nature  of  the  issues  in  the 
action,  or  made  evidence  admissible  which  related  only  to  a  non-issuable  alle- 
gation of  the  complHint.'  Second.  The  finding  in  the  former  action  did  not 
conclude  the  defendant  in  this  action,  because,  though  the  finding  was  ad- 
verse to  him,  he  could  not  procure  it  to  be  reviewed  on  appeal,  because  the 
judgment  was  in  his  favor,  and  there  was  nothing  from  which  he  could  ap- 
peal.   Carthape  v.  Parke,  46  Hun,  306. 

2.  On  the  other  hand,  we  are  unable  to  see  why  the  judgment  in  the  action 
on  the  attachment  undertaking  was  not  a  prior  adjudication  of  the  issues  in 
this  action,  and  why  the  defendant's  plea  in  bar  ought  not  to  have  been  sus- 
tained. The  answer  in  that  action  contained  substantially  the  same  aver- 
ments in  respect  to  the  agreement  in  question  and  ita  part  performance  as  the 
complaint  In  this  action,  and  the  atDrmative  relief  asked  for  in  that  answer 
is  the  same  as  in  this  complaint,  viz.,  judgment  for  the  specific  performance 
of  such  agreement  by  the  execution  and  delivery  of  a  proper  conveyance  of 
the  premises  in  question.  Issue  was  joined  upon  this  counter-claim  by  a  re- 
ply, and  the  issue  was  tried,  so  far  as  that  evidence  was  offered,  in  support  of 
the  allegations  of  the  answer  in  that  regard,  and  was  excluded  by  a  ruling 
which  involved  the  merits  of  the  defendant's  cause  of  action  and  counter- 
ciaim.  It  is  no  answer  to  the  plea  in  bar  to  say  th.it  the  counter-claim  was 
one  which  could  not  properly  have  been  pleaded  in  the  action  on  the  under- 
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taking.  It  was  well  pleaded  unless  it  was  objected  to.  The  facts  alleged 
as  constituting  the  counter-claim  did  make  out  a  cause  of  action  which  it 
was  competent  for  the  parties  to  try  in  that  action  if  all  consented  to  do  so; 
and  there  is  nothing  in  the  record  to  show  that  anv  objection  was  made. 
There  was  no  demurrer  to  the  answer,  and  the  evidence  offered  in  support  of 
it  was  not  objected  to  on  the  ground  that  the  defense  or  counter-claim  was 
not  properly  interposed  in  that  action,  bnt  on  the  ground  that  the  record  evi- 
dence in  tliecaae  showed  that  it  had  been  previously  waived  and  relinquished 
by  tlie  defendant.  In  point  of  fact,  the  defendant's  counter-claim  was  tried 
in  that  action  without  objection,  and  it  was  held  that  she  could  not  recover 
thereupon  because  she  had  elected  another  remedy  in  a  previous  action,  which, 
as  the  court  held,  involved  the  waiver  and  abandonment  of  her  right  to  en- 
force the  agreement  upon  which  that  cause  of  action  was  based.  We  see  no 
respect  in  which  this  falls  short  of  being  a  prior  adjudication  of  the  same  is- 
sues  as  those  presented  by  the  plaintiff  here.  It  was  between  the  same  par- 
ties, and  must  be  a  bar  to  the  present  action.  Upon  both  or  either  of  the 
grounds  considered  we  think  this  judgment  must  be  reversed,  and  a  new  trial 
granted. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant, to  abide 
the  final  award  of  costs.    All  concur. 


.Tehherson  v.  Kennedy. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    October  19,  1889.) 

1.  Plbasino — Waiveb  of  Objsotionb. 

Under  Code  Civil  Proc.  N.  T.  $  499,  an  objection  that  plaintlft  has  no  legal  capao- 
ity  to  sue  must  be  pleaded  either  by  demurrer  or  answer. 

S.  Ihduns— Right  to  Sou. 

Laws  N.  T.  1815,  c  160,  J  2,  provides  for  the  aptiointment  by  the  governor  and 
senate  of  an  attorney  for  the  Seneca  Nation  of  Indians,  who,  among  other  duties, 
should  "prosecute  and  maintain  all  actions,  suits,  and  proceedings  for  them,  or  any 
of  them,  as  he  might  find  necessary  or  proper. "  Laws  1843,  c.  87,  §  4,  provides  that 
any  Indian  who  is  a  freeholder  shall  be  subject  to  the  civil  jurisdiction  of  the  courts 
in  the  same  manner,  and  to  the  same  extent,  as  a  citizen  thereof.  Laws  1847,  o.  365, 
S 14,  provides  that  any  Indian  of  the  Seneca  Nation  whose  claim  exceeds  the  jurisdic- 
tion of  the  "peace-makers"  of  the  nation,  established  at  $100  by  section  8,  may  sue 
and  be  sued  "  in  the  same  manner,  and  with  like  effect,  as  between  white  citizens. " 
Held,  that  a  Seneca  Indian  could  sue,  either  in  person  or  by  his  chosen  attorney, 
for  a  claim  which  the  jury  found  to  exceed  $100,  and  was  not  bound  to  employ  the 
attorney  appointed  for  the  nation. 

Appeal  from  circuit  court,  Erie  county. 

Argued  before  Barker,  P.  J.,  and  Dwight  and  Childs,  JJ. 

F.  J.  Blackman,  for  appellant    C.  W.  Bickmon,  for  respondent. 

Dwight,  J.  This  was  an  action  for  assault  and  battery.  The  parties  were 
both  members  of  the  Seneca  Kation  of  Indians.  The  jury  estimated  the  dam- 
ages of  the  plaintiff  at  the  sum  of  $325.  The  only  exception  in  the  record  is 
that  taken  by  the  defendant  to  the  denial  of  his  motion  for  a  nonsuit,  which 
was  made  on  the  sole  ground  that  the  plaintiff  had  brought  his  action  by  at- 
torneys other  than  the  "attorneys  for  the  Seneca  Nation  of  Indians."  There 
are  several  reasons  why  the  ruling  excepted  to  was  correct. 

1.  The  defendant's  objection  was,  in  effect,  that  the  plaintiff  had  not  legal 
CHpacity  to  sue;  for,  unless  he  was  under  some  m.-inner  or  measure  of  legal  dis- 
ability as  a  suitor,  he  might  bring  his  action  either  In  person  or  by  the  attorney 
of  his  choice.  The  objection  was  that  the  plaintiff  had  not  legal  capacity  to 
sue,  as  he  had  done  in  this  action;  that  the  action,  to  be  maintained,  must  be 
brought  by  the  attorney  for  tlie  Seneca  Nation.  But  this  objection  is  one 
which  must  be  pleaded  either  by  demurrer  or  answer,  or  it  is  waived.  Code 
Civil  Fi-oc.  §  499.    In  this  case  the  objection  could  not  have  been  taken  by 
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demurrer,  because  H  did  not^ppear  on  the  face  of  the  complaint,  but  it  might 
have  been  biken  by  answer;  and,  nut  having  been  bo  taken,  it  was  waived,  and 
It  was  therefore  properly  overruled. 

2.  The  objection  was  founded  upon  a  provision  of  tlie  ant  of  1845,  (Laws 
1845,  c.  150,  §  2,)  which  provides  for  the  appofntment  by  the  governor  and 
senate  of  "an  attorney  for  the  Seneca  Nation  of  Indians,"  and  prescribes  his 
powers  and  duties  as  follows:  "He  shall  from  time  to  time  advise  the  said 
Indians  respecting  controversies  between  themselves,  and  between  them,  or 
any  of  them,  and  any  other  person.  He  shall  prosecute  and  maintain  all  such 
actions,  suits,  and  proceedings  for  them,  or  any  of  them,  as  be  may  find  nec- 
essary and  proper."  The  question  is  whether  tliis  provision  is  exclusive. 
or  whether  other  actions,  which  the  attorney  for  the  nation  does  not  find 
"necessary  and  proper"  to  bring,  may  be  brought  by  the  Indian  himself  in 
person,  or  by  such  attorney  as  he  may  choose.  In  the  early  case  of  Jackson 
V.  Reynolds,  14  Johns.  385,  a  similar  provision  of  statute  in  respect  to  the 
Brotliertown,  Oneida,  and  istockbridge  Indians  (Laws  1813,  c.  92,  §  27)  was 
held  to  be  exclusive  of  the  right  of  the  Indian  to  sue,  except  by  tlie  attorney 
of  his  tribe;  but  the  reasons  assigned  for  the  holding  are  not  applicable  to 
the  present  status  of  the  Indians,  especially  of  the  Seneca  Nation,  under  leg- 
islation, long  sul>seqnenttotbedate  of  that  decision.  That  decision  we  find  to 
have  been  based  upon  an  assumed  condition  of  tutelage  and  dependence  of 
the  tril)es  in  question  which  rendered  them  incapable  of  alienating  land  or 
making  contracts.  The  court,  by  Spencer,  J.,  says:  "The  power  of  tlie  leg- 
islature to  restrain  these  Indians  from  suing  or  being  defended  except  exclu- 
sively by  the  attorney  appointed  for  them  is  as  unquestionable  as  is  the  right 
to  prevent  them  from  alienating  their  lands,  or  declaring  them  disqualified 
from  contracting.  Indeed,  assuming  that  they  are  incapacitated,  from  their 
mental  debasement,  to  sell  their  individual  lands,  or  to  contract,  it  would 
seem  essentially  just  and  proiter  to  provide  for  them  a  person  learned  in  the 
law  to  manage  their  suits,"  etc. 

Without  stopping  to  inquire  whether  the  legal  status  of  the  Indians  was  at 
that  time  one  of  such  complete  disability  as  that  indicated  by  the  language 
quoted,  it  is  apparent  that  such  is  not  the  case  at  present.  Much  legislation 
has  intervened,  the  object  of  which  has  been  to  elevate  the  character  and  im- 
prove the  condition  of  these  wards  of  the  state  by  encouraging  in  them  a  spirit 
of  self-reliance,  and  cultivating  habits  of  industry,  thrift,  and  providence. 
See  opinion  of  Barker,  P.  J.,  in  Crouse  v.  Railroad  Co.,  2  N.  Y.  Supp.  453. 
Of  these  legislative  acts  two  of  the  most  important  are  those  of  184:i  (chapter 
87)  and  1847,  (chapter  865,)  which  illustrate  the  progressive  character  of  our 
legislation  on  this  subject,  and  the  great  advance  already  made  upon  the  con- 
ditions existing  at  the  date  of  the  decision  in  Jackson  v.  Reynolds.  Section 
4of  the  act  of  1843  (««pra)  provides:  "Any  native  Indian  may,  after  the  pas- 
sage of  this  act,  purchase,  take,  hold,  and  convey  lands  and  real  estate  in  this 
state  in  the  same  manner  as  a  citizen;  and.  whenever  he  shall  have  become  a 
freeholder  to  the  value  of  8100,  he  shall  be  liable  on  contracts,  and  subject  to 
taxation  and  to  the  civil  jurisdiction  of  the  courts  of  law  and  equity  of  this 
state,  in  the  same  manner,  and  to  the  same  extent,  as  a  citizen  thereof;"  while 
the  act  of  1847  (section  14)  removes  the  last  restriction  upon  the  right  of  those 
Indians  with  whom  we  are  concerned  to  sue  each  other  in  the  courts  of  the 
state  on  all  demands  and  rights  of  action  exceeding  the  jurisdiction  of  the 
peace-makers  of  the  nation,  which,  by  the  same  statute,  (section  8.)  was  fixed 
at  the  sum  of  8100.  The  text  of  section  14  is  as  follows:  "For  any  demand 
or  right  of  action  which  any  Indian  of  the  said  nation  may  have  against  any 
other  Indian,  and  which,  according  to  the  provisions  of  this  act,  exceeds  the 
amount  which  may  be  awarded  by  the  peace-makers,  actions  may  l>e  main- 
tained and  prosecuted  in  the  courts  of  this  state,  in  the  same  manner,  and  with 
the  like  effect,  as  between  white  citizens."    There  can.  it  would  seem,  be  no 
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question  of  the  effect  of  this  provision  npon  the«rights  of  the  Seneca  Indians 
in  the  courts  of  this  state.  The  enactment  was  subsequent  to  that  which  pro- 
vided for  the  appointment  of  an  attorney  for  the  nation,  (act  of  1845,  tupra.) 
The  last-mentioned  provision,  if  not  more  radically  affected,  must  at  least  be 
rendered  subordinate  and  auxiliary,  merely,  to  that  quoted  from  the  act  of 
1847. 

We  conclude  that  the  right  of  the  plaintiff  to  sue  the  defendant  in  this  ac- 
tion for  a  claim,  which,  on  the  verdict  of  the  jury  was  found  to  be  in  excess 
of  8100,  either  in  person  or  by  his  chosen  attorney,  was  not  subject  to  ques- 
tion; and  accordingly  that,  even  had  the  defendant's  objection  been  pleaded, 
it  could  not  have  been  sustained. 

The  judgment  should  be  affirmed.    All  concur.    Judgment  affirmed. 


In  re  Look. 

(Swpreme  Court,  General  Term,  Fifth  Department.    October  10, 1889.) 

1.  WhM — EXEOCTION. 

A  will  was  subscribed  by  testatrix  In  the  presence  of  one  of  the  attesting  wit- 
nesses, and  was  declared  by  her  in  the  presence  of  both  of  them  to  be  her  last  will 
and  testament.  The  two  witnesses  subscribed  it  as  such  at  her  reQuest,  Testa- 
trix's signature  was  plainly  visible  to  the  attestlnKwitnesses  on  the  face  of  the 
will.  Held,  a  suf&cient  compliance  with  2  Revest.  N.  Y.  p.  63,  i  40,  requiring  the  sub- 
scription to  be  made  by  testator  in  the  presence  of  each  of  the  attesting  witnesses, 
or  to  be  acknowledged  by  him  to  have  been  so  made  to  each  of  them,  and  that  there 
shall  be  at  least  two  attesting  witnesses,  each  of  whom  shall  sign,  eto. 
a,  CHABrriES — Vausitt  or  Bequest. 

Abequest  "to  the  American  Bible  Society,  •  •  •  to  be  used  by  said  sode^ 
for  the  promulgation  of  the  Holy  Bible, "  Is  not  void  as  a  gift  in  trust,  without  a  def- 
inite or  ascerttunable  beneficiary  capable  of  enforcing  the  trust,  since  the  nft  was 
limited  to  the  predae  use  for  wMch  the  society  was  incorporated.  Laws  N.  Y.  ISU, 
C.68. 

Appeal  from  surrogate's  court,  Chautauqua  county. 

Argued  before  Barkeb,  P.  J.,  and  Dwioht  and  Macohbeb,  JJ. 

H.  Aplington,  for  contestants.    Bherman  8.  Rogers,  for  proponents. 

DwiQHT,  J.  The  only  requirement  of  the  statute  which  the  appellants 
contend  was  not  complied  with  in  the  execution  and  attestation  of  this  will  is 
that  of  the  acknowledgment  of  the  subscription  of  the  testatrix  to  Iwth  of 
the  attesting  witnesses.  2  Ilev.  St.  p.  63,  §  40.  The  will  was  subscribed  by  the 
testatrix  in  the  presence  of  one  of  the  attesting  witnesses,  was  declared  by 
the  testatrix  in  presence  of  both  witnesses  to  be  her  last  will  and  testament, 
and  the  two  witnesses  8ubscril)ed  it  as  such,  at  her  request.  We  think  the 
case  is  fairly  within  the  authority  of  the  decision  in  He  Higgins,  94  N.  Y. 
554.  In  that  case  the  will  was  executed  in  the  presence  of  neither  of  the 
witnesses,  but  was  exhibited  to  both  for  their  attestation.  One  of  them. 
Stoker,  testified  that  the  signature  of  the  testator  was  specifically  acknowl- 
edged to  both;  the  other,  Jones,  that  the  acknowledgment  was  of  the  instru- 
ment as  the  testator's  last  will  and  testament.  The  court,  after  remarking 
upon  the  effect  of  Stoker's  testimony,  said:  "Aside  from  what  has  been  al- 
ready remarked,  we  think  that  the  testimony  of  Jones,  who  swore  positively 
that  the  testator  acknowledged  the  will  to  be  his  last  will  and  testament,  was 
an  acknowledgment  of  his  signature,  and  sufficient,  with  the  other  evidence 
given  by  him,  to  establish  a  due  execution  of  the  will.  The  signature  was 
plainly  visible  upon  the  instrument  itself;  and  the  testator  having  requested 
Jones  and  Stoker  to  subscribe  their  names  to  it  as  witnesses,  and  he  having 
acknowledged  the  same  to  be  his  last  will  and  testament,  the  statute  was 
fully  complied  with  in  this  respect,  within  the  decisions  of  this  court."  To 
the  same  effect  was  the  much  earlier  case  of  Baakin  v.  Baakin,  36  N.  Y.  416, 
which  was  curiously  like  this  case  in  the  details  of  its  facts;  and  the  same 
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doctrine  haa  been  applied  in  several  subsequent  cases.  See  In  re  Phillips, 
98  N.  Y.  267;  In  re  Austin,  45  Hun,  1;  In  re  Trenor,  4  N.  Y.  Supp.  466. 
In  tbe  Gate  of  Biggins,  supra,  it  will  be  observed  the  court  refer  to  the 
fact,  as  important,  that  the  signature  was  plainly  visible  to  the  attesting 
witnesses  on  the  face  of  the  will;  and  such  was  the  fact  here.  It  was  di- 
rectly over,  and  less  than  one  inch  removed  from,  that  of  Mrs.  Clarke,  the 
second  witness.  The  referee  finds  that  Mrs.  Clarke  saw  the  signature  of  the 
testatrix.  Mrs.  Clarke  saya  she  did  not.  She  had  left  her  glasses  at  home, 
and,  for  the  purpose  of  signing  her  name,  she  borrowed  the  glasses  of  the  other 
witness.  Dr.  Chase:  She  says:  "I  could  not  see  very  well  with  the  doctor's 
glasses,  and  did  not  see  the  signature  to  the  will  when  I  signed  it,— did  not 
see  it  with  those  glasses. "  And  yet  she  saw  sulllciently  well  to  write  her  own 
name,  in  unusually  small  characters,  and  very  carefully  on  the  line  which 
was  pointed  out  for  her  signature.  The  doctor's  glasses,  therefore,  if  not 
precisely  fitted  to  her  eyes,  did  not  have  the  effect  to  intercept  her  sight,  and 
the  signature  of  the  testatrix  was  within  the  field  of  her  vision.  As  a  propo- 
sition in  optics,  then,  it  may  be  said  that  she  saw  the  signature.  To  see  is 
to  receive  a  visual  impression  of  an  object  upon  the  retina  of  the  eye.  That 
impression  must  have  been  made  upon  the  eye  of  the  witness;  because  there 
was  the  object  and  the  eye  and  the  rays  of  light  passing,  unobstructed,  from 
the  one  to  the  other.  That  impression  may  not  have  been  recognized  by  the 
consciousness,  or  it  may  not  have  been  retained  in  the  memory,  but  the  sig- 
nature was  seen  in  the  sense  of  having  been  exhibited  to  the  sight  of  the  witness ; 
and  this  seems  to  be  all  that  the  statute  requires  to  be  done  in  connection  with 
the  acknowledgment  of  the  signature  by  the  testator.  It  is  to  be  observed  that 
the  first  three  subdivisions  of  the  statute  prescribe  certain  formalities  to  be 
observed  by  the  person  executing  the  will,  and  make  no  requirement  of  the 
witnesses.  These  formal! ties  are  (1)  a  subscription  by  the  testator;  (2)  made 
or  acknowledged  in  presence  of  witnesses;  (3)  a  declaration  that  the  instru- 
ment is  his  last  will  and  testament.  It  would  seem,  on  principle, — and  we 
think  the  authorities  cited  support  the  proposition, — that,  these  formalities 
being  observed,  the  valid  execution  of  the  will  does  not  depend  upon  the  cor- 
rectness of  vision,  or  the  degree  of  attention  of  the  witness,  any  more  than 
upon  the  retentiveness  of  his  memory. 

It  is  urged  that  this  case  is  distinguished  from  those  cited  by  the  fact  that 
in  each  of  the  latter  there  was  an  attestation  clause,  and  here  there  was  none. 
But  the  statute  does  not  mention  or  require  an  attestation  clause.  The  use 
of  such  an  appendage  to  a  will  has  grown  up  as  a  convenient  means  of  re- 
freshing the  memory  of  the  attesting  witnesses  in  respect  to  the  formalities 
actually  observed  in  the  execution  and  publication  of  the  will  to  which  it  is 
attached.  We  know  of  no  authority  for  the  position  that  such  a  memorandum 
of  itself  furnishes  any  evidence  of  the  facts;  and,  if  it  creates  any  presump- 
tion in  aid  of  the  testimony  of  the  witnesses,  the  cases  cited  do  not  rest  upon 
the  effect  of  any  such  evidence  or  presumption.  The  case  of  Will  of  Mackey, 
110  N.  Y.  611, 18  N.  B.  Rep.  433,  relied  upon  by  the  appellants,  is  distinguished 
from  this  in  the  precise  respect  here  disclosed,  viz.,  by  the  fact  that  in  that 
case  the  signature  of  the  testator  was  never  exhibited  to  the  witnesses,  but 
(if  it  existed  at  that  time)  was  concealed  from  their  view;  and  the  court  say 
in  that  case:  "There  would  have  been  a  formal  execution  of  the  will,  in 
compliance  with  the  statute,  if  the  witnesses  had  at  the  time  seen  the  signa- 
ture of  the  testator  to  the  will;"  although  in  that  case,  as  in  this,  there  was 
no  specific  acknowledgment  of  the  signature  by  the  testator,  but  only  that 
the  paper  was  his  will.  So  in  the  case  of  In  re  Gunstan,  Blake  v.  Blake, 
L.  K.  7  Frob.  Div.  102,  the  present  master  of  the  rolls  said:  "When  the  sig- 
nature IS  there,  and  they  [the  witnesses]  see,  or  have  the  opportunity  of  see- 
ing, it,  then.  If  the  testator  says,  '  This  is  ray  will,'  or  words  to  that  effect, 
that  is  sufficient  acknowledgment,  although  he  does  not  say,  ■  This  is  my  sig- 
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nature.'"    'We  think  tbe  anrrogate  was  right,  under  the  authorities,  in  hold- 
ing that  the  evidence  established  a  valid  execution  of  the  will  in  question. 

The  only  question  remaining  relntP8  to  the  validity  of  a  bequest  in  the  will 
to  the  American  Bible  Society.  The  bequest  was  in  the  following  terms: 
"Third.  After  the  payment  of  all  my  just  debts  and  funeral  expenses, 
*  *  *  I  give  and  bequeath  all  the  residue  of  my  property  to  the  Ameri- 
can Bible  i^ciety,  •  *  •  to  be  used  by  said  society  for  the  promulgation 
of  the  Holy  Bible."  We  are  asked  to  hold  that  this  bequest  was  void  aa 
being  a  gift  in  trust,  without  a  definite  or  ascertainable  beneficiary  capable 
of  enforcing  tbe  trust.  The  answer  to  this  proposition  is  that  tbe  gift  was 
limited  by  the  donor  only  to  the  precise  use  for  which  the  donee  was  incorpo- 
rated. Laws  1841,  c.  68.  Such  a  limitation  does  not  invalidate  the  gift. 
Wetmore  v.  Parker,  52  N.  Y.  450,  458.  The  decree  of  the  surrogate  should 
be  al&rmed.  All  concur.  Decree  affirmed,  with  costs  to  the  respondent  to  be 
paid  out  of  the  estate. 


SuiTB  V.  Atherton  et  ed. 
(Supreme  Court,  Oeneral  Term,  Fifth  Deportment.    October  19, 1889.) 

1.  "Wills— Lboacibs— Implied  Chabob  on  Land  SpKomoALLT  Dbvisbd. 

A  general  legacy  Is  not  cbarged  on  land  devised  specifically  by  a  former  clause  of 
the  will,  simper  from  the  fact  that  tbe  devisee  is  also  made  executor  and  legatee 
of  the  residuum  of  the  estate  (which  entirely  consists  of  personalty)  after  all  cTaims 
against  the  estate  are  paid. 

S.  Samb. 

Tbe  fact  that  the  devisee  was  also  appointed  executor,  and  accepted  the  trust, 
did  not  make  him  personally  liable  for  the  legacy,  nor  create  a  charge  on  the  de- 
vised land,  as  be  was  not  directed  personally  or  as  executor  to  pay  the  legacy, 
which  was  simply  given  to  the  legatee  generally,  with  no  direction  to  any  one  to 
pay  it 

Appeal  from  judgment  on  report  of  referee. 

Argued  before  Babkeb,  F.  J.,  and  Dwioht  and  Macohbeb,  JJ. 

Adelbert  Moot,  for  appellants.     &.  W.  Harding,  for  respondent. 

Barker,  P  J.  The  question  presented  by  thi»  case  is  whether  the  bequest 
of  8600  to  the  plaintiff,  given  by  the  fourth  clause  of  the  last  will  and  testa- 
ment of  William  Atherton,  was  made  a  charge  upon  the  real  estate  specifically 
devised  by  a  previous  clause  of  the  same  will  to  the  appellant,  John  Atherton. 
The  appellant  was  the  only  son  of  the  testator,  and  the  respondent  was  his 
granddaughter,  who  had  during  many  years  of  her  infancy  resided  with  him 
as  a  member  of  his  family.  The  testator  at  the  time  of  making  bis  will,  and 
at  the  time  of  his  death,  resided  on  the  premises,  a  farm  containing  about  75 
acres,  and  he  owned  no  other  real  estate.  The  wife  of  the  testator  survived 
bim,  and  she  has  a  right  of  dower  in  the  premises.  The  personal  property 
which  came  to  the  hands  of  the  executor  was  sufficient  in  value  to  pay  all  tbe 
testator's  debts,  but  not  to  pay  off  the  legacies  in  full.  By  the  firet  clause  of 
tbe  will,  the  testator  gave  to  his  wife  during  her  natural  life  the  use  of  the 
house  on  the  premises,  and  the  furniture  therein,  "together  with  everything 
necessary  to  make  her  comfortable."  By  the  second  clause  he  devised  to  his 
son,  the  appellant,  the  fee  of  the  premises  in  question.  By  the  third,  fifth, 
and  sixth  clauses  of  the  will  he  made  small  bequests  to  his  children  and  grand- 
children ;  and  by  the  fourth  clause  he  gave  to  tbe  respondent  the  legacy  in 
question,  in  language  as  follows:  "Fourth.  I  give  and  bequeath  to  my  grand- 
child Anna  Maria  Brady  $600,  to  be  paid  to  her  at  her  arriving  at  the  age  of 
twenty-one  years,  or  sooner  if  she  shall  marry,  and  want  it  before  arriving  at 
that  age.  The  interest  on  tlie  above  to  be  paid  to  her  yearly.  1  also  give  to 
her  the  balance  of  my  household  furniture  after  my  wife,  Elenor  Atherton, 
is  through  with  the  same."  Theresiduary  clause  is  as  follows:  "Secenth.  1 
give  and  bequeath  to  my  son  John  Atherton,  before  mentioned,  the  balance 
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of  my  personal  property  after  his  paying  alt  just  claims  and  demands  against 
said  estate;  and  I  hereby  appoint  him  to  be  sole  executor  to  this,  my  last  will 
and  testament,  hereby  revoking  all  former  wills  by  me  made."  This  will  was 
executed  on  the  3d  day  of  May.  In  the  year  1869.  On  the  15th  day  of  Septem- 
ber, 1871,  the  testator  added  a  codicil,  in  which  he  recited  that  he  had  paid  off 
a  legacy  of  9600  to  his  daughter  Lydia,  and  for  that  reason  he  revoked  the 
same;  and  that  another  of  tiie  legatees  had  died,  and  for  that  reason  he  re- 
voked that  bequest.  He  then,  in  some  respects,  changed  the  character  of  the 
bequest  to  bis  daugh'er  the  plaintiff, giving  her,  however,  a  legacy  of  9600,  in 
the  precise  language  in  which  that  sum  was  given  by  the  fourth  clause  of  the 
original  will,  which  has  been  quoted;  and  then  made  some  special  bequests  of 
household  furniture,  which  it  is  unnecessary  to  mention.  The  appellant 
caused  the  will  to  be  probated,  and  received  letters  testamentary,  and  entered 
upon  the  discharge  of  bis  duties  as  executor,  and  accepted  the  devise  of  the 
real  estate. 

The  rule  is  well  established  that  the  personal  estate  of  the  testator  is  the 
primary  fund  for  the  payment  of  general  legacies,  and  it  is  the  only  fund  out 
of  which  the  same  can  be  paid,  unless  express  direction  or  a  clear  intention 
otherwise  is  found  in,  or  may  be  gathered  from,  tlie  will,  in  connection  with 
surrounding  circumstances.  Lupton  r.  Lupton,  2  Johns.  Ch.  614;  Sevan  v. 
Cooper,  72  N.  Y  817.  Following  this  rule  as  a  guide,  we  will  inquire  if  the 
terms  of  the  will,  and  the  extrinsic  facts  and  circumstances  connected  with 
the  case,  indicate  an  intention  on  the  part  of  the  testator  that  the  legacy  to  the 
plaintiff  should  be  paid  at  all  events,  and,  if  the  personal  property  was  in- 
Bulficient  for  tiiat  purpose,  then  that  the  same  should  be  a  charge  on  the  real 
estate  devised  to  his  son,  the  appellant.  I  am  unable  to  discover  an  inten- 
tion on  the  part  of  the  testator,  from  the  terms  of  the  will,  that  it  was  his  pur- 
pose to  diminish  the  value  of  the  gift  of  the  fee  of  the  land  to  his  sun  by  the 
payment  of  the  whole  or  any  part  of  the  legacy  in  question.  Nor  do  the  ex- 
traneous facts  and  circumstances  connected  with  the  provisions  of'the  will 
produce  on  my  mind  the  contrary  impression.  It  is  to  be  observed  tiiat  the 
devise  of  the  land  is  speclQc,  and  precedes  in  the  order  of  the  gifts  all  the  leg- 
acies except  the  provisions  for  the  support  and  maintenance  of  his  widow. 
This  is  a  controlling  circumstance,  and  distinguishes  the  case  from  those 
which  have  been  cited  in  support  of  the  respondent's  contention.  It  is  not 
suUicient  that  the  debts  or  legacies  are  directed  to  be  paid,  to  make  them  a 
charge  upon  the  real  estate  devised  to  other  persons.  That  alone  does  not 
create  a  charge;  but  they  must  be  directed  to  be  first  or  previously  paid,  or 
tlie  devise  declared  to  be  made  after  they  are  paid.  There  is  no  such  language 
here,  nor  is  there  any  in  the  residuary  clause  which  supports  the  respondent's 
argument.  It  may  be  asserted  that  it  has  never  been  decided  in  any  of  the 
courts  of  this  state,  where  there  lias  been  a  specific  devise  of  real  estate,  that 
general  legacies  have  been  made  a  charge  thereon,  unless  by  the  will  the  dev- 
isee has  been  directed  to  pay  the  same,  or  the  devise  was  made  upon  the  con- 
dition that  the  legacy  should  be  paid.  When  the  devise  of  land  is  specific,  it 
is  in  the  nature  of  a  grant,  and  the  devisee  takes  an  absolute  and  uncondi- 
tional title,  unless  there  is  something  in  the  other  provisions  of  the  instru- 
ment containing  the  devise  indicating  a  contrary  intention  on  the  part  of  the 
devisor.  In  such  a  case  extraneous  facts  and  circnmstances  alone  cannot  be 
resorted  to  for  the  purpose  of  creating  a  charge  on  the  premises  devised  for 
the  purpose  of  paying  off  legacies.  The  nature  and  extent  of  the  gift  or  de- 
vise must  be  indicate  by  the  terms  of  the  instrument.  If  these  propositions 
are  accepted  as  true,  there  is  nothing  upon  which  an  argument  can  be  based 
in  support  of  the  plaintiff's  position.  The  cases  cited  by  the  learned  counsel 
for  the  plaintiff  in  support  of  the  judgment  involved  more  than  is  found  in 
this  will;  for  in  those  cases  there  is  a  direction  that  the  legacies  be  first  or 
previously  paid,  or  the  devise  is  to  a  person  with  directions  that  he  pay  the 
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legacy.  It  is  Insufficient  to  create  a  charge  where  the  direction  simply  is  that 
the  legacy  be  paid.  The  cases  in  this  state  settle  and  affirm  this  proposition: 
that  general  provisions  in  a  will  giving  legacies,  followed  by  the  usual  re- 
siduary clause  devising  real  estate,  are  alone  insufficient  to  charge  the  legacies 
on  the  land  devised.  Brill  v.  Wright.  112  N.  Y.  135,  19  N.  E.  Uep.  628.  As 
the  legacy  in  question  was  general,  and  the  devise  was  specific,  the  proposition 
stated  determines  that  tlie  legacy  cannot  be  held  a  charge  on  the  lands  devised 
by  reason  of  anything  appearing  on  the  face  of  the  will.  The  case  last  cited 
also  states  the  further  proposition  that  where  tlie  legacy  is  general,  and  the 
devise  is  by  the  usual  residuary  clause,  such  language  will  justify  such  charge 
if  it  is  made  to  apj>ear  by  extraneous  circumstances,  sucli  as  may  be  under 
the  rules  of  law  resorted  to  to  aid  in  the  interpretation  of  written  instruments, 
that  it  was  the  testator's  intention  that  the  legacy  should  be  charged  on  the 
land.  But  this  proposition,  taken  as  a  whole,  does  not  permit  the  respondent 
to  found  an  argument  thereon  in  support  of  the  judgment,  for  the  devise  of 
the  land  is  not  contained  in  the  residuary  clause  of  the  will.  The  counsel  for 
the  respondent  does  not  contend  against  the  propositions  just  stated,  but  re> 
lies  mainly  upon  the  point  that  the  devise  was  upon  the  condition  that  the  dev- 
isee pay  the  general  legacies.  The  only  provision  in  the  will  upon  which  this 
point  can  rest  for  support  is  found  in  the  residuary  clause.  There,  the  gift 
to  the  devisee  was  the  balance  of  the  testator's  personal  property  after  pay- 
ment of  "all  just  claims  and  demands  against  his  estate."  This  provision  has 
no  relation  whatever  to  the  real  estate  previously  devised,  for  all  he  owned  of 
that  kind  of  property  he  had  given  by  a  previous  clause  in  the  will  to  his  son, 
and  the  bequest  contained  in  the  last  and  residuary  clause  related  wholly  to 
personal  property. 

It  is  also  contended  by  the  respondent  that,  as  the  devisee  was  appointed 
executor  of  the  will,  and  he  accepted  the  devise,  he  became  personally  liable 
to  pay  the  legacy,  and  the  same  may  be  made  an  equitable  charge  upon  the 
land.  He  relies  upon  this  proposition,  as  stated  in  Broum  v.  Knapp,  79  N. 
Y.  142:  "That,  when  a  legacy  is  given  and  is  directed  to  be  paid  by  the  per- 
son to  whom  real  estate  is  devised,  such  real  estate  is  charged  with  the  pay- 
ment of  the  legacy;  and  the  rule  is  the  same  when  the  legacy  is  directed  to  be 
paid  by  the  executor,  who  is  the  devisee  of  real  estate."  In  the  case  before 
us  the  legacy  is  not  directed  to  be  paid  by  the  devisee  John  Atherton,  nor  is 
he  as  executor  i>ersonaIly  required  to  pay  the  same.  The  leg^acy  Is  a  common, 
pecun  iary  one;  for  the  language  of  the  bequest  is :  "I  give  and  bequeath  to  my 
grandchild  Anna  Maria  Brady  $600,  to  be  paid  to  her  on  her  arriving  at  the 
age  of  21  years,  or  sooner  if  she  shall  marry,  and  want  it  before  coming  of 
that  age.  The  interest  on  the  above  sum  to  be  paid  to  her  yearly."  This  is 
nothing  but  a  simple  gift,  fixing  the  time  of  payment,  and  that  the  same  bear 
interest  until  paid.  If  the  direction  bad  been  that  the  legacy  be  pnid  by  John 
Atherton,  or  that  the  «xecutor  named  in  the  will  should  pay  the  same,  then 
the  case  would  be  brought  within  the  rule  as  before  stated;  for  by  the  use  of 
the  word  "executor"  it  would  indicate  that  tlie  testator  intended  and  referred 
to  the  devisee,  as  thereafter  named,  as  the  executor  of  the  will.  To  make  the 
devisee  personally  liable,  or  to  charge  the  legacy  upon  the  land  devised,  the 
language  must  be  clear  and  certain,  containing  a  personal  direction  or  request 
that  tlie  devisee  pay  the  legacies;  otherwise  the  devisee  of  real  estate  would 
be  made  personally  liable  fur  the  payment  of  common  or  general  legacies  in 
every  instance  where  be  accepted  the  land  devised.  An  examination  of  the 
cases  will  show,  as  we  think,  that  in  every  instance  where  the  proposition 
has  been  held  to  apply,  and  the  lands  charged  with  the  legacy,  the  devisee 
was  expressly  and  personally  required  or  directed  to  pay  the  legacy.  In  Har- 
ris V.  Fly,  7  Paige,  421,  the  testator  devised  to  his  son  in  fee  a  ti-act  of  land, 
and  this  was  followed  by  a  bequest  to  his  daughters  of  pecuniary  legacies  to 
be  paid  by  bis  son,  the  devisee  of  the  real  estate;  and  it  was  held  that  the  leg- 
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acies  were  a  charge  upon  the  premisea.  The  chancellor  stated  the  rule  to  be 
that  the  personal  estate  is  the  primary  fund  for  the  payment  of  debts  and  leg- 
acies. "If  the  testator,  therefore,  gives  a  legacy,  without  specifying  who  shall 
pay  it,  or  out  of  what  fund  it  shall  be  paid,  the  leg&l  presumption  is  .that  he 
intended  it  should  be  paid  out  of  his  personal  estate  only;  and  if  tliat  is  not 
sulficient  the  legacy  fails.  So,  if  he  directs  his  executors  to  pay  a  legacy 
without  giving  to  them  any  other  fund  than  the  personal  estate  out  of  which 
they  can  pay  it.  But  where  the  real  estate  is  devised  to  ttie  person  who,  by 
the  will,  is  directed  to  pay  tlie  legacy,  it  has  frequently  been  decided  that  such 
legacy  is  an  equitable  charge  upon  the  real  estate  so  devised,  alUiough  the 
devisee  is  also  the  executor,  or  is  tlie  residuary  legatee  of  t)ie  personal  estate, 
unless  there  is  something  in  the  will  itself  to  indicate  a  contrary  intention  on 
the  part  of  the  testator.  Thus,  in  the  case  of  Aloock  v.  Sparhawk,  2  Vern. 
228,  where  the  testator  devised  his  real  estate  to  his  brother,  and  then  gave  a 
legacy  of  £200  to  the  complainant,  to  be  paid  by  his  executor  within  five 
years,  and  appointed  the  devisee  the  sole  executor  of  his  will,  desiring  him  to 
see  it  performed,  it  was  held  that  the  real  estate  devised  to  the  brother  was 
charged  with  the  payment  of  the  legacy,  the  personal  estate  proving  insufficient 
for  that  purpose."  In  Broim  v.  Knapp,  supra,  the  hequSBt  vr»a:  "I  give  and 
devise  and  bequeath  to  my  grandson,  Samuel  Herbert  Brown,  the  sum  of 
$3,000,  and  direct  my  executor  hereinafter  named  to  pay  to  him  the  said  sum 
when  he  shall  attain  the  age  of  21  years;"  and  the  residuary  clause  of  the 
will  was  as  follows:  "The  rest,  residue,  and  remainder  of  my  real  and  per- 
sonal estate  I  give,  devise,  and  bequeath  to  my  son  William  S.  Brown,  and  I 
constitute  and  appoint  him  sole  executor  of  this,  my  will;"  and  it  was  held 
that  the  devisee  of  the  real  estate  was  personally  liable  for  the  payment  of  the 
legacies  to  the  grandson,  and  that  the  same  would  become  a  charge  in  equity 
upon  the  real  estate  devised. 

From  the  language  used  in  the  will,  it  cannot  be  fairly  held  that  the  devise 
was  conditional,  or  any  exception  expressed  that  the  devisee  should  make  pay- 
ment of  any  of  the  legacies,  or  that  he  should,  as  executor,  pay  the  same,  ex- 
cept from  the  personalty.  The  testator  was  a  small  farmer,  and  his  personal 
estate  was  not  large;  and  it  may  be  assumed  that  when  he  made  bis  will,  and 
added  thereto  the  codicil,  he  was  familiar  with  the  condition  of  his  per- 
sonal property,  and  that  he  intended  that  all  the  legacies  should  be  paid  in 
full.  There  is  no  presumption  that  when  the  will  was  made  his  personal  es- 
tate was  not  adequate  for  that  purpose.  If  it  was  not,  and  the  fact  was  ma- 
terial, the  burden  of  establishing  it  was  npon  the  legatee,  who  is  seeking  to 
charge  the  real  estate  devised  to  another  with  the  payment  of  the  legacy. 
There  is  much  evidence  tending  to  show  that,  as  a  matter  of  fact,  the  testator 
believed  and  acted  upon  the  assumption  that  bis  personal  property  would  pay 
off  the  legacies;  and  it  has  not  been  found  as  a  fact  that  the  personal  prop- 
erty was  insufficient  to  pay  the  debts  and  legacies  at  the  time  of  the  making 
of  the  will,  and  also  of  the  codicil.  Between  the  time  of  the  making  of  the 
will  and  the  date  of  the  codicil  the  testator  had  paid  off  the  legacy  of  $600  to 
his  daughter  Lydia,  and  by  his  codicil  revoked  it.  The  referee  has  found  that 
the  personal  property  which  came  to  the  hands  of  the  executor  amounted  to 
$256  more  than  the  debts  and  funeral  expenses,  and  the  costs  and  charges  of 
administering  the  estate;  so  that  it  appears  that  at  the  time  of  the  death  of 
the  testator  there  was  enough  of  the  personal  property  to  pay  debts  and  lega- 
cies in  full  within  $144,  which  is  a  sum  so  small  that  it  is  fair  to  presume  that 
the  testator  believed  when  he  made  his  will,  and  also  at  the  time  he  added  the 
codicil,  that  his  personal  property  would  pay  the  legacies  in  full,  and  that  his 
son  would  enjoy  the  real  estate  free  from  the  charge  to  pay  the  legacies,  or 
any  part  thereof,  as  the  fact  is  not  found  that  at  the  time  of  making  of  the  will 
the  personal  estate  was  not  ample  to  pay  debts  and  legacies  in  full.  BHll  v. 
Wright,  112  N.  Y.  136.  19  N.  E.  Bep.  628.    Judgment  should  be  reversed. 
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and  new  trial  granted  before  another  referee,  with  costs  to  the  appellant  to 
abide  the  final  award  of  costs. 

Nota  bene.  Examine  Olmstead  t.  Brush,  27  Ckmn.  530;  Lj/pet  v.  Carter, 
1  Yes.  Sr.  500;  and  cases  cited  by  Chancellor  Walwobth  in  Harris  v.  My, 
7  Paige,  425. 

TViLLis  9.  Morse. 
(Supreme  Court,  General  Term,  Fifth  Department    October  19,  tSSO.) 

1.  PlKADING — COMPULINT— GtoODB  SoLD  AND  DeLIVBRED— CONTKAOT  OB  TOBT. 

The  complaint  in  the  first  count  alleged  that  plaintiff  contracted  with  defendant 
to  sell  and  deliver  goods  for  the  agreed  price  of  $165.50,  delivery  and  payment  to  be 
postponed  to  a  certain  date;  and  that  on  said  date  defendant  refused  to  pay  plain- 
tiff as  agreed  for  the  aforesaid  property ;  whereupon  s^d  plaintiff  demanded  his  pay 
therefor  as  ap;ree<L  and  also  demanded  of  the  said  defendant  his  aforesaid  property, 
which  the  said  defendant  then  and  there  claimed  to  have  in  his  possession,  all  ox 
which  said  defendant  refnsed.  He  refused  to  pay  for  the  same  as  agreed,  and  re- 
fused to  let  said  plaintiff  have  said  property,  the  same  being  this  plaintiff's,  and 
has  ever  since  wrongfully  detained  the  same  and  converted  it  to  bis  own  use,  all  to 
the  plaintiff's  damage  of  tl25.  The  second  count  was  for  the  conversion  of  qther 
personal  property,  and,  as  alleged,  to  plaintilTs  damage  of  t35.  The  third  count  was 
for  fraud  and  deceit,  by  means  of  which  plaintiff  was  induced  to  deliver  the  proj^ 
erty  described  in  the  first  count  to  defendant,  and  by  that  means  he  trained  posses- 
sion of  the  property.  Plaintiff  gave  evidence  of  the  sale  and  delivery  of  the  prop- 
erty, the  terms  and  price,  and  that  the  same  remained  unpaid.  On  defendant's  mo- 
tion the  court  struck  out  all  parts  alleging  fraud,  and  stated  that,  to  save  all  de- 
fendant's rights,  he  would  hold  that  plaintiff  could  recover  only  on  a  contract  of 
sale.  Held,  that  th»  complaint  as  amended  stated  a  cause  of  action  for  goods  sold 
and  delivered. 
a.  Sajib— Answer— Amendment— ComtTEB-CuLiM. 

An  application  to  amend  an  answer  by  setting  up  a  counter-claim,  which  Is  not 
accompanied  by  any  proof  that  defendant  had  been  misled,  and  that  he  would  suf- 
fer an  injury  if  the  application  was  denied,  may  be  properly  refused  in  the  diacrs- 
tion  of  the  trial  court,  and  Buoh  refusal  cannot  be  reviewed  on  appeal. 

Appeal  from  Chautauqua  county  court. 

Action  by  Henry  W.  Willis  against  Harvey  Morse,  for  goods  sold  and  de- 
livered. The  action  was  originally  commenced  in  justice's  court,  and  a  re- 
trial was  had  in  the  county  court  upon  the  pleadings  as  returned  by  the  jus- 
tice. In  the  first  count  the  plaintiff  alleges  that  he  entered  into  an  executory 
contract  with  the  defendant  by  which  be  agreed  to  sell  and  deliver  to  him 
articles  of  personal  property  at  tlie  fixed  and  agreed  sum  of  $165.50;  that  de- 
livery and  payment  was  postponed  until  the  2l8t  day  of  February,  on  which 
day  the  property  was  to  bo  delivered  and  paid  for.  Then  follows  this  aver- 
ment: "That  the  said  defendant,  on  the  said  21st  day  of  February,  and  at 
the  time  agreed  upon  as  aforesaid,  refused  to  pay  this  plaintifl  as  agreed  for 
the  aforesaid  property.  Whereupon  said  plaintiff  demanded  his  pay  therefor 
as  agreed,  and  also  demanded  of  the  said  defendant  his  aforesaid  properly 
which  the  said  defendant  tiien  and  there  claimed  to  have  in  his  possession,  all 
of  which  said  defendant  refused.  He  refused  to  pay  for  tbe  same  as  agreed, 
and  refused  to  let  said  plaintiff  have  said  property,  tlie  same  being  this  plain- 
tiff's, and  has  ever  since  wrongfully  detained  the  same  and  converted  it  to 
bis  own  use,  all  to  the  plaintiff's  damage  of  $125."  The  second  count  was 
for  the  conversion  of  other  articles  of  personal  property,  and,  as  alleged,  to 
the  plaintiff's  damage  of  $25.  The  third  count  is  for  fraud  and  deceit,  by 
means  uf  which  the  plaintiff  was  induced  to  deliver  the  property  described  in 
the  first  count  to  the  defendant,  and  by  that  means  he  gained  possession  of 
the  property.  This  count  specifically  alleges  that  he  did  deliver  the  property 
to  the  defendant.  On  the  trial  the  plaintiff  gave  evidence  of  the  sale  and  de- 
livery of  the  property  described  in  the  first  count,  and  the  terms  and  the  price 
to  be  paid  therefor,  and  that  the  same  remained  unpaid.  The  defendant  did 
nut  offer  any  proof.    Verdict  for  plaintiff.     Defendant  appeals. 

Argued  before  Barkeb,  F.  J.,  and  Dwiqht  and  Maoombeb,  JJ.    . 


Digitized  by 


Google 


Sup.  Ct.]  wnxiB  V.  HoBSK.  805 

F.  W.  8tmm$t  tot  appeHant.    Arthur  C,  Wade,  tat  respondent. 

Barker,  P.  J.  For  reasons  which  I  will  briefly  state  I  think  this  appeal 
cannot  stand.  The  appellant  makes  but  one  point,  and  that  is  that  the  cause 
of  action  setont  in  the  complaint  was  not  proved,  and  the  plaintiff  should 
have  been  nonsuited.  He  contends  that  the  cause  of  action  proved  was  npon 
contract,  and  the  one  alleged  in  the  complaint  was  in  tort.  It  is  a  well-settled 
mle,  as  stated  by  the  learned  counsel  for  the  appellant,  that  the  character  of 
the  action  must  be  determined  by  the  complaint;  and  also,  if  the  same  states 
a  cause  of  action  ex  delicto,  it  is  not  competent  for  the  court  on  the  trial  to 
convert  it  into  one  ex  contraetu.  Neudecker  v.  Kohtberg,  81  N.-  Y.  296.  It 
may  be  conceded,  for  the  purposes  of  this  appeal,  that  the  complaint,  before 
it  was  amended  on  the  trial,  stated  a  canse  of  action  ex  delicto  only.  I  think, 
however,  that  the  amendments  which  were  allowed  on  the  trial,  on  the  m» 
tion  of  the  appellant,  permitted  a  recovery  for  a  cause  of  action  for  ||p>od8  sold 
and  delivered.  The  plaintiff  was  permitted  to  prove,  without  objection,  ihe 
sale  and  delivery  of  the  goods  described  In  the  first  count  at  a  fixed  and  agreed 
price  to  be  paid  therefor  by  the  defendant,  and  he  then  rested  his  case.  The 
defendant  offered  no  proofs.  He  thereupon  moved  to  strike  oat  the  count  al- 
leging  fraud,  which  was  granted  without  objection  lieing  interposed  by  the 
plaintiff.  The  court,  upon  its  own  motion,  ordered  that  all  parts  of  the  com- 
plaint alleging  fraud  be  struck  out;  directing  the  clurk  to  make  an  entry  in 
the  minutes  to  that  effect,  wliich  was  done.  To  this  ruling  no  exception  was 
taken  by  either  party.  The  defendant's  counsel  then  moved  to  strike  out  the 
second  count,  stating  the  grounds  therefor,  and  the  court  in  reply  to  the  mo- 
tion stated  that,  in  order  to  save  all  the  defendant's  rights^  he  would  hold  that 
the  plaintiff  could  only  recover  upon  a  contract  of  sale,  to  which  the  plaintiff 
assented,  and  the  defendant  took  no  exception.  The  counsel  for  the  defend- 
ant then  moved  that  the  complaint  be  stricken  out  so  far  as  it  purports  to 
State  a  cause  of  action  upon  contract,  on  the  ground  that  it  does  not  state 
facts  suflScient  to  constitute  a  cause  of  action.  This  motion  was  denied,  and 
the  defendant  excepted.  The  motion  in  this  respect  should  not  have  prevailed, 
however  defective  the  complaint  may  have  been  In  the  respect  mentioned. 
If  the  motion  had  been  granted,  the  complaint  would  not  have  contained  any 
averment  whatever  indicating  a  cause  of  action  either  in  tort  or  upon  con- 
tract. The  defendant's  counsel  then  made  the  further  motion  that  the  plain- 
tiffbe  nonsuited,  on  the  ground  that  no  proof  had  been  given  in  support  of  the 
allegations  set  forth  in  the  complaint.  This  was  denied,  and  the  defendant 
excepted.  This  ruling  presents  the  simple  question  whether  the  complaint, 
after  the  amendments  which  bad  been  allowed,  stated  in  form  and  substance  a 
cause  of  action  for  goods  sold  and  delivered.  We  are  of  the  opinion  that  it  does. 
It  is  not  distinctly  stated  in  the  cause  of  action  first  set  forth  in  the  complaint 
before  any  amendments  were  allowed  that  the  property  agreed  to  be  sold  and 
delivered  to  the  defendant  under  the  executory  contract  had  in  fact  been  de- 
livered to  him.  but  it  is  inferentially  so  alleged;  for  the  right  to  payment  de- 
pended upon  a  delivery,  or  an  offer  to  deliver.  In  the  subsequent  parts  of 
the  original  complaint  a  delivery  was  distinctly  averred,  and  the  same  re- 
mained therein  when  the  proofs  were  given  without  any  objection  being  in- 
terposed by  the  defendant.  This  case  was  submitted  to  the  jury  with  a  state- 
ment to  them  by  the  learned  county  judge  that  it  was  conceded  by  the  parties 
that  the  property  contracted  to  be  sold  had  been  delivered  to  and  received  by 
the  defendant,  and,  if  they  believed  the  plaintiiTB  evidence,  he  was  entitled 
to  recover.  To  this  charge  no  exception  was  taken.  The  cause  seems  to 
have  been  tried  opon  the  merits,  and,  in  view  of  the  amendments  made  to  the 
pleadings  on  the  trial,  on  the  defendant's  motion,  the  plaintiff  was  entitled  to 
recover  npon  the  executory  contract  of  sale,  it  appearing  that  the  goods  had 
been  delivered  as  agreed,  and  the  price  therefor  never  paid.  Soob  parts  of 
v.75.T.s.no.8 — 20 
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the  original  complaint  which  remained  in  what  is  termed  the  first  count  after 
the  amendments,  and  which  charged  that  the  defendant  wrongfully  detained 
the  property,  and  corerted  the  same  to  his  own  use,  may  be  treated  as  sur- 
plusage. Conaughty  v.  Nichols,  42  N.  Y.  83.  The  amendments  struck  from 
the  compiaint  every  distinct  averment  of  wrong  or  fraud  charged  upon  the 
defendant,  and  the  remaining  averments  were  such  that  it  may  be  fairly 
held  to  state  a  cause  of  action  based  upon  contract. 

The  refusal  to  allow  an  amendment  to  the  answer  setting  up  a  counter- 
claim was  not  accompanied  by  proof  in  any  form  that  the  defendant  had  been 
misled,  and  that  he  would  suffer  an  injury  if  the  application  was  denied. 
This  ruling  did  not  deprive  the  defendant  of  any  strict  right,  and  cannot, 
therefore,  be  reviewed  in  this  court  if  we  were  of  the  opinion  that  the  motion 
should  have  been  granted,  as  it  rested  in  the  discretion  of  the  court  below.  On 
an  appeal  from  a  judgment  rendered  in  a  county  court  we  cannot  reverse  the 
same  except  for  legal  error.  Thurber  v.  Townsend,  22  N.  Y.  517;  Reilley  v. 
Canal  Co.,  102  N.  Y.  383,  7  N.  E.  Kep.  427;  Stebbitu  v.  Cowles,  30  Hun.  523; 
Wavel  V.  WUes.  24  N.  Y.  635;  Oabom  v.  Nelson.  69  Barb.  375.  Judgment 
and  order  affirmed.    All  concur. 


Babbaqb  «.  Powers. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department.    October  19, 1880.) 

1.  Hdnicipal  Cobforattobb — DKVEonya  Sidewalk — Liabilitt  of  ABcrrnro  Owneb. 

Where  an  excavation  under  a  sidewalk  in  a  city  is  made  by  the  owner  of  the 

abutting  premises,  and  the  excavation  is  covered  with  flag-stones,  with  the  consent 

of  the  municipal  authorities,  the  owner  is  not  guilty  of  maintaining  a  nuisance  so 

long  as  the  spaceiis  seonrely  covered. 

9,  I<ANDLORD  AND  TENANT — DeFEOTIVB  SiDBWALK — ^LlABIUTT  OV  LaITDI/IBD. 

An  abutting  owner  who  has  leased  the  premises  to  a  tenant  while  the  sidewalk 
was  safe,  and  long  before  it  became  out  of  repair,  and  who  does  not  undertake,  by 
the  terms  of  the  lease,  to  keep  the  sidewalk  in  repair,  is  not  liable  for  inj  nries  caused 
to  a  pedestrian  by  the  defective  condition  of  the  sidewalk. 

Motion  for  new  trial  on  exceptions. 

Action  by  Edwin  W.  Babbage  against  Daniel  W.  Powers  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff,  by  reason  of  the  sidewalk 
in  front  of  premises  owned  by  the  defendant  t>eing  in  an  unsafe  and  insecure 
condition.  At  the  time  of  the  accident,  and  for  a  long  time  prior  thereto,  the 
premises  were  in  the  actual  possession  of  one  Davis  Harris,  a  tenant,  under 
a  lease  from  the  owner.  Under  the  sidewalk  there  was  an  excavation  con- 
nected with  the  cellar  under  the  building,  the  same  being  covered  with  flag- 
stones, one  of  which  became  displaced  or  broken,  and  when  the  plaintiff  steppeid 
through  he  fell  from  the  sidewalk  into  the  excavation,  and  broke  his  leg. 
The  court  directed  a  nonsuit. 

Argued  before  Bauker.  P.  J.,  and  Dwight,  J. 

Theodore  Bacon,  for  plaintiff.    Albert  H.  HarrU,  for  defendant. 

Barker,  P.  J.  On  the  undisputed  evidence,  two  facts  were  established  on 
the  trial,  which,  in  law,  exempt  the  defendant  from  liability  for  tlje  injuries 
which  the  plaintiff  sustained,  and  justified  the  ruling,  granting  a  nonsuit,  al- 
though the  plaintiff  was  the  owner  of  the  premises  on  which  the  accident  oo- 
curr^.  The  first  is  that  the  excavation  under  the  sidewalk  was  made  and 
covered  with  flag-stones,  with  the  consent  of  the  municipal  authorities  of  the 
city  of  Bochester.  The  evidence  bearing  on  this  question  was  of  such  a  char- 
acter, and  so  conclusive,  that  there  was  nothing  for  the  consideration  of  the 
jury.  The  store  in  front  of  which  the  injury  happened  was  lociited  in  the 
central  part  of  the  city,  and  on  one  of  the  principal  business  streets,  and  in 
constant  use  by  the  public.  The  building  was  constructed  in  1876,  and  at  that 
time  the  area  under  the  pavement  was  excavated  to  the  depth  of  the  cellar. 
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and  extended  to  thecurb,  and  was  covered  with  flag-stonps  supported  on  iron 
girders  and  firm  stone  walla.  In  the  walk  there  waa'an  opening  for  the  pur- 
pose of  elevating  and  lowering  goods  from  and  to  the  cellar.  Prior  to  the 
building  of  the  store  there  was  a  stone  sidewalk  which  had  its  foundation  on 
the  solid  earth.  The  year  the  building  was  erected  the  public  streets  and  side- 
walks  were  in  charge  of  an  executive  board,  consisting  of  several  members, 
who  possessed  tbe  powers  of  highway  commissioners,  and  they  kept  a  record 
of  their  doings,  in  which  entries  were  made  by  the  clerk  of  the  board.  For 
some  time  previous  to  the  erection  of  this  building  it  was  a  common  practice 
in  the  business  part  of  the  city  to  make  excavations  under  the  sidewalks,  and 
to  cover  the  same  with  flag-stones,  with  openings  therein  as  means  of  access 
to  the  excavations,  and  to  cellars  under  the  stores.  The  clerk  of  tbe  board, 
who  was  also  during  the  time  the  store  was  being  erected  a  member  of  the  ex- 
ecutive board,  knew  of  the  excavation  under  the  sidewalk,  and  the  manner  in 
which  it  was  covered;  and  one  of  the  meml>ers  of  the  board  erected  the  build- 
ing under  a  contract  with  the  owner.  There  was  no  entry  made  in  tbe  rec- 
ords kept  by  the  executive  board  showing  that  a  permit  was  given  the  owner 
to  make  tbe  excavation,  nor  was  there  any  proof  of  a  consent  in  writing  that 
the  same  might  be  done.  It  was  a  custom  of  the  members  of  the  board  to  go 
about  the  city  and  inspect  the  condition  of  the  streets  and  sidewalks.  There 
is  no  proof  that  the  owner  or  occupant  of  the  premises  was  requested  to  flU  up 
and  discontinue  the  area;  nor  is  there  proof  that  complaint  of  any  kiud  was 
made  by  individuals,  or  the  city  authorities,  ngainst  the  use  of  the  space  un- 
der tbe  sidewalk  for  the  purposes  to  which  it  whs  devoted.  While  it  does  not 
appear  by  positive  proof  that  the  owner  obtained  a  license  or  permit  from  the 
municipal  authorities  to  excavate  the  space  under  the  sidewalk,  such  author- 
ity may  be  reasonably  inferred  from  the  use  of  the  same,  for  the  period  of  nine 
years  without  objection,  with  actual  knowledge  on  tbe  part  of  the  city  officials 
that  the  same  existed.  Robbtns  v.  Chicago  City,  4  Wall.  657;  Jennings  v. 
Van  SohaieJc,  108  K.  Y .  530, 15  N.  £.  Rep.  424  It  is  well  known  that  the  space 
under  the  sidewalks  in  the  most  important  streets  in  large  cities  is  generally 
excavated,  and  devoted  to  some  practical  us:-  in  connection  with  the  business 
carried  on  in  the  building  with  which  It  is  connected;  and  such  custom  must 
be  well  known  to  the  officers  having  charge  of  the  public  streets.  No  doubt 
can  be  entertained  but  that  the  city  did  consent  that  the  space  under  the  side- 
walk might  be  excavated,  and  devoted  to  the  use  for  which  it  was  intended. 
The  city  having  consented  to  the  use  of  the  public  street  for  the  purpose  indi- 
cated, the  owner  was  not  guilty  of  maintaining  a  nuisance  so  long  as  the  space 
was  securely  covered.  Although  tlie  city  authorities  gave  their  consent,  the 
duty  was  imposed  upon  the  owner  or  occupant  to  safely  cover  the  area  under 
the  sidewalk  so  as  to  make  it  secure  for  the  public  to  pass  over  tbe  same;  and, 
if  not  performed,  tbe  area  became  an  unlawful  obstruction  to  that  portion  of 
the  streets,  and  a  nuisance. 

The  other  controlling  fact  established  by  tbd  evidence  is  that  the  sidewalk 
in  front  of  tbe  store  was  in  a  safe  and  secure  condition  up  to  about  the  time 
of  the  accident.  There  is  no  proof  of  negligence  on  the  part  of  tbe  owner  or 
occupant  up  to  that  time.  There  is  no  pretense  that  the  sidewalk  in  front  of 
the  store  was  out  of  repair  and  was  not  entirely  safe  up  to  near  the  time  of 
the  accident.  Conceding  that  tbe  sidewalk  was  out  of  repair  and  in  a  dan- 
gerous condition  at  the  time  the  plaintiff  received  his  injuries,  we  have  to  in- 
quire if  the  defendant  was  guilty  of  any  negligence  which  charges  him  with 
liability  to  the  plaintiff.  This  question  must  be  answered  in  the  negative, 
for  the  reason  that  he  was  not  in  possession  and  did  not  have  control  of  the 
premises  at  tbe  time  the  sidewalk  became  insecure,  nor  when  the  plaintiff  was 
injured.  The  defendant  purchased  the  premises  in  1881,  and  at  that  time 
they  were  occupied  by  Mr.  Harris,  under  a  lease  from  the  defendant's  gran- 
tor which  bad  not  expired.    The  tenant  attorned  to  the  defendant,  and  when 
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the  time  expired  the  defendant,  by  an  oral  agreement,  renewed  the  lease  for 
an  indefinite  term,  at  the  same  rental,  which  was  paid  by  him  to  the  defend- 
ant. The  plaintiff  contends  that  this  arrangement  was,  in  law,  a  new  demise 
of  the  premises.  This  is  conceded,  and  it  mnst  be  admitted  that  the  relation 
of  landlord  and  tenant  existed  at  the  time  of  the  accident  Iratween  the  defend- 
ant and  Harris.  The  terms  of  the  original  lease,  under  which  Harris  entered, 
were  not  disclosed  on  the  trial.  Harris  had  been  in  possession  under  that  lease 
before  the  defendant  made  his  purchase,  and  the  renewal  of  the  lease  was 
made  two  or  three  years  before  the  plaintiff  was  injured.  It  is  an  undisputed 
fact  that  the  premises  were  in  the  sole  and  actual  possession  of  Harris,  as  the 
defendant's  tenant,  when  the  sidewalk  became  out  of  repair,  and  in  an  unsafe 
condition.  As  it  is  not  disclosed  that  the  defendant  agreed  to  keep  the  side- 
walk in  repair,  he  was  under  no  obligation  to  his  tenant  or  the  public  to  keep 
the  same  in  good  repair,  and  in  a  secure  condition,  so  that  the  same  could  be 
need  with  safety,  nor  was  he  in  possession  of  the  premises;  and  for  these  rea- 
sons he  was  not  guilty  of  negligence,  although  he  was  the  owner  of  the  prop- 
erty. In  Clancy  r.  Byrne,  w  N.  Y  129,  it  is  held  that  if  the  premises  are  in 
good  repair  when  demised,  bat  afterwards  become  ruinous  and  dangerous, 
the  landlord  is  not  responsible  therefor,  either  to  the  occupant  or  the  public, 
unless  he  has  expressly  agreed  to  repair,  or  has  renewed  the  lease  after  the 
need  of  repair  has  shown  itself.  See,  also.  Sword*  v.  Edgar,  59  N.  Y.  28; 
Wolf  V.  KUpatrick,  101 K.  Y.  146, 4  N.  K  Bep.  188;  Ahtm  v.  atmU,  22  N. 
E.  Bep.  193. 

As  the  pavement  was  safe  and  secure  when  the  defendant  demised  the  prem- 
ises to  Harris,  he  is  not  responsible  for  an  after-occurring  nuisance,  unless  in 
some  manner  he  is  in  fault  for  its  creation  or  continuance.  His  bare  owner- 
ship, and  receiving  rent  for  the  use  of  the  premises,  will  not  produce  that  re- 
sult. Such  is  the  current  of  all  the  authorities  in  this  state.  See  Ahem  v. 
Stede,  supra,  and  cases  there  cited.  There  is  no  evidence  indicating  what 
caused  the  injury  to  the  pavement,  or  how  long  the  sidewalk  had  been  in  an 
unsafe  condition  before  the  accident,  but  it  is  conceded  that  it  happened  long 
after  the  reletting  by  the  defendant  to  Harris,  and  that  it  had  not  long  existed 
when  the  plaintiff  fell  through  the  pavement  into  the  area.  Motion  for  a  new 
trial  denied,  and  judgment  ordered  for  the  defendant  on  the  nonsuit. 
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WiODiiAK  «.  BoABD  or  Eduoattoh. 

(Supreme  Cowrt,  Oeneral  Ttrm,  Fifth  Department.    Oetober  19, 18S9.) 

Schools  akj)  Schooi^-Distkicts — Emflotvemt  ot  Janitor — Remotal, 

Under  Laws  N.  Y.  1880,  o.  139,  creating  the  defendant  board  of  ednoatlon,  the 
board  had  power  "to  contract  with  and  employ  all  teachers  in  the  school  under 
their  charge,  and  also  a  Janitor  and  librarian,  and  at  their  pleasnre  to  remove 
them. "  By  a  resolution  of  the  board  plaintiff  was  appointed  janitor,  "to  hold  that 
position  durine  the  pleasure  of  the  bmud  at  an  annual  salary, "  etc.  These  terms 
were  embodiea  in  a  contract  which  plaintiff  sisned.  Held,  that  the  board  had 
power  to  remove  the  Janitor  at  their  pleasure,  whlob  power  became  a  term  of  the 
contract  with  plaintiS;  and  his  removal  before  the  end  of  the  year  gave  plaintiff 
no  cause  of  action. 

Appeal  from  Wayne  county  court. 

Action  by  Theodore  Weidman  against  the  Board  of  Education  of  the  Til- 
lage of  Lyons.  The  plaintiff  was  appointed  janitor  by  the  defendant,  took 
clurge  of  the  achool-rooms  in  the  school-district  for  the  period  of  one  year, 
and,  after  serving  one-half  of  the  time,  he  waa  discliarged,  and  the  action  was 
brought  to  recover  his  salary  for  the  balance  of  the  year.  Verdict  and  judg- 
ment for  plaintiff.    Defendant  appeals. 

Argued  before  Babkeb,  F.  J.,  and  Dwioht  and  Maoombeb,  JJ. 

Thomas  Collins,  Jr.,  for  appellant.    J.  W.  Duntoell,  for  respondent. 

Babkkb,  p.  J.  By  chapter  129,  Laws  1856,  the  defendant  was  created  a 
corporation  by  the  name  of  "The  Board  of  Education  of  the  Yillage  of  Lyons." 
The  management  of  the  affairs  of  the  corporation  is  intrusted  to  a  board  of 
trustees,  consisting  of  three  members,  who  have  charge  and  control  of  the 
property  of  the  corporation,  and  the  superintendence  and  supervision  of  the 
public  schools  within  the  territorial  limits  mentioned  in  the  act.  One  of  their 
specified  powers  is  "to  contract  with  and  employ  all  teachers  in  the  said  school 
under  their  charge,  and  also  a  janitor  and  librarian,  and  at  their  pleasure  to 
remove  them."  By  a  resolution  of  the  board,  adopted  July  25,  1887,  the 
plaintiff  was  chosen  and  appointed  janitor,  "to  hold  that  position  during  the 
pleasure  of  the  board,  at  an  annual  salary  of  four  hundred  dollars,  payable  in 
monthly  installments, "  and  one  of  their  number  was  named  to  enter  into  a 
written  agreement  with  the  appointee,  and  the  same  was  prepared.  In  which 
the  terms  of  the  resolution  were  stated,  and  his  labors  and  duties  mentioned, 
which  was  signed  by  the  plaintiff,  and  the  execution  thereof  reported  to  the 
board,  and  the  same  was  by  it  adopted,  and  the  plaintiff  entered  upon  the  dis- 
charge of  his  duties.  The  resolution  and  memorandum  signed  by  the  plain- 
tiff constitute  the  agreement  under  which  he  entered  into  the  employment  of 
the  defendant  as  janitor  of  the  school  building.  Some  six  months  tliereafter 
complaint  was  made  to  the  board  that  the  plaintiff  did  not  discharge  his  duties 
in  a  satisfactory  manner,  nor  care  for  the  school-room  as  specifically  provided 
for  in  the  agreement.  Without  notice  to  the  plaintiff,  and  without  any  op- 
portunity of  l>eing  heard  in  his  defense,  the  board  dismissed  him  and  appointed 
another  in  his  place.  The  defendant  contends  that  it  appeared  on  the  trial 
from  the  undisputed  evidence  that  the  plaintiff  failed  to  perform  all  the  serv- 
ices at  the  time  and  in  the  manner  which  he  promised  to  do  by  the  terms  of 
his  agreement,  and  for  that  reason  the  board  was  justified  in  removing  him 
from  his  position.  We  do  not  need  to  examine  nor  determine  that  question, 
as  we  are  of  the  opinion  that  the  board  of  trustees  had  the  right  under  the 
statute,  as  well  as  by  the  express  terms  of  the  contract,  at  any  time  during 
the  year,  to  dismiss  the  plaintiff,  and  terminate  the  agreement,  without  as- 
signing any  cause  for  their  action.  This  corporation  was  created  as  an  in- 
strument to  be  used  in  managing  and  carrying  into  effect  in  the  village  of 
Lyons  the  system  of  public  schools  established  by  the  state.  The  plaintiff, 
while  acting  as  janitor,  was  engaged  in  the  public  service,  though  not  in  a 
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strict  sense  an  officer  of  the  government.  The  act  of  incorporation  creates 
the  offices  of  collector  and  treasurer,  who  are  to  be  annually  appointed  by  the 
board,  and  who  may  be  removed  for  misconduct  or  neglect  of  official  duty 
upon  written  charges  and  opportunity  being  given  the  accused  to  be  heard  in 
his  defense.  It  is  thus  made  clear  that  It  was  the  intention  of  the  legislature 
to  make  a  distinction  as  to  the  power  of  the  board  to  make  removals  and  the 
manner  of  exercising  the  same  between  persons  who  are  employed  as  teachers 
or  janitors  and  those  who  hold  the  offices  of  collector  and  treasurer.  Theformer 
may  be  removed  at  the  pleasure  of  the  board;  the  latter  only  for  cause,  of 
which  the  accused  shall  have  notice,  and  an  opportunity  to  make  a  defense. 
The  rule  is  well  settled  that  where  the  power  to  remove  at  pleasure  is  con- 
ferred in  general  terms  upon  an  official  or  a  board  of  managers  such  power 
may  be  exercised  without  assigning  a  cause,  and  without  any  notice  to  the 
incumbent.  Ex  parte  Hennen,  13  Pet.  225;  People  v.  Commissioners,  73  N. 
T.  437;  1  Dill.  Mun.  Corp.  §  188;  Lorig  v.  Mayor,  etc.,  81  N.  T.  425;  People 
V.  Board,  3  Hun,  177 ;  Qildersleeve  v.  Board,  17  Abb.  Pr.  207.  If,  as  is  con- 
tended by  the  plaintiff,  the  service  to  be  performed  by  him  was  under  a  special 
contract  with  the  board  stipulating  bis  duties  and  labors,  and  the  compen- 
sation to  be  paid  therefor,  and  in  no  sense  whatever  was  be  holding  a 
public  place  or  office,  then  the  same  result  must  follow,  for,  by  the  terms  of 
the  agreement,  the  defendant  reserved  the  right  to  terminate  the  agreement 
at  the  will  of  the  board  of  managers. 

The  manner  of  employing  and  removing  a  janitor  is  regulated,  to  some  ex- 
tent, by  the  statute,  and  it  is  clear  that  it  was  the  intention  of  the  legislature 
to  confer  upon  the  board  the  power  to  remove  the  janitor  at  their  pleasure, 
and  they  could  not  by  agreement  deprive  themselves  of  that  power.  It  was 
the  duty  of  the  board,  wlien  satisfied  that  tlie  public  interests  demanded  it,  to 
remove  tliat  officer,  and  appoint  another  person  in  his  place.  In  ffildersleefte 
V.  Board,  supra,  the  general  term  of  the  court  of  common  pleas  held  that  the 
power  to  employ  teachers  necessarily  implied  the  right  of  the  appointing 
power  to  remove  them.  The  case  of  People  v.  Board,  3  Hun,  177,  Is  a  decis- 
ion to  the  same  effect.  In  the  act  under  consideration  the  place  of  janitor  is 
classed  with  that  of  teachers  so  far  as  the  power  of  appointment  and  right  of 
removal  exists.  The  act  does  not  contemplate  tliat  proceedings  to  remove  a 
teacher  or  a  janitor  should  be  formal,  partaliing  of  the  features  of  a  judicial 
investigation.  The  power  to  remove  at  pleasure  conferred  upon  the  board  of 
management  became  a  term  of  the  contract,  and  the  refusal  to  continue  the 
arrangement  for  the  entire  year  gave  the  plaintiff  no  cause  of  action.  The 
judgment  and  the  order  are  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event.    All  concur. 


Whitman  v.  Foley  et  aZ. 
(.Supreme  Court,  Oeneral  Term,  Fifth  DepartmerU.    October,  1889.) 

1.  MOKTOAOBS— POBBOI-OaVRE— EvinENCB. 

In  foreclosure  prooeedinKs,  the  report  of  a  referee  as  to  the  amount  due  on  two 
mortgages  stated  that  sundry  payments  were  made,  but  that  it  was  not  proven  In 
every  instance  what  were  the  amounts  or  dates,  nor  to  which  of  the  bonds  secured 
by  the  mortgages  they  were  applied,  but  that  there  was  unpaid  only  (500.  Certain 
amounts  were  indorsed  on  the  lionds  as  paid,  and  no  proof  was  made  by  defendants 
of  the  payment  of  any  particular  sums  not  indorsed,  nor  of  any  facts  or  oiroom- 
stances  on  which  a  flnding  could  be  based.  A  town  assessor  testified  that  one  of 
the  mortgagees,  who  had  since  died,  stated,  when  examined  for  assessment,  that 
his  mortgage  was  paid  to  tSOO,  or  thereabouts,  and  an  affidavit,  made  by  him  for  the 
same  purpose,  stated  that  he  had  but  one  mortgage,  on  which  there  was  dutf  about 
(500.  There  was  other  evidence,  consisting  of  admissions  of  defendants,  IndioatinK 
that  much  more  was  due  and  unpaid.  Held,  that  the  finding  would  be  set  aside, 
and  a  new  reference  ordered. 
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i.  SAm— PATIBNT— EVIDBNOB. 

The  evidence  of  the  declarations  of  the  mortgagee  to  the  tax  assessors  was  com- 
petent on  the  guestion  of  payment. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Betay  Whitman,  as  administratrix  of  George  H.  Whitman,  de- 
ceased, against  Matthew  F.  Foley  and  Bridget  Dean,  to  foreclose  s  mortgage. 
Plaintiff  appeals  from  the  findings  of  the  r^eree. 

Argued  before  Barker,  F.  J.,  and  Dwight  and  Macomber,  JJ. 

Frank  S.  Cobum,  for  appellant.     W.  E.  Hughitt,  for  respundents. 

Bakker,  p.  J.  After  allowing  the  payments  admitted  to  have  been  made, 
which  are  indorsed  on  the  bonds  secured  by  the  mortgages,  there  remained  un- 
paid, principal  and  interest,  the  sum  of  $5,675.  The  referee  found  that  there 
was  unpaid  on  both  of  the  bonds,  on  the  19th  day  of  August,  1885,  the  aggre- 
gate sum  of  $500,  and  no  more.  He  also  found  that  there  was  subsequently 
paid  on  and  towards  thut  sum  $300,' leaving  unpaid,  at  the  date  of  his  report, 
$242.42.  One  of  the  mortgages  was  originally  given  to  Mr.  Whitman ;  the 
other  was  given  to  Jane  Calvert,  as  mortgagee,  which  she  sold  and  delivered 
to  the  deceased  in  the  year  1875.  The  appellant  earnestly  contends  that  the 
finding  of  the  learned  referee  as  to  the  amount  remaining  unpaid  on  the  mort- 
gages is  unsupported  by  the  evidence,  and  insists  that  the  only  credit  the  evi- 
dence justified  the  referee  in  allowing,  in  addition  to  those  indorsed  on  the 
bonds,  is  the  sum  of  $300,  which  the  evidence  tended  to  prove  had  been  made 
and  never  indorsed.  The  amount  involved  in  this  controversy  is  so  large  that 
we  have  examined  the  evidence  with  the  greatest  care  and  attention.  The  re- 
sultof  our  study  of  the  same  is  that  we  are  unable  to  agree  with  the  learned 
referee  in  his  deduction  of  fact  from  the  evidence  and  circumstances  of  the 
case.  We  are  fully  convinced  that  justice  to  those  whom  the  plaintiff  repre- 
sents as  the  administratrix  of  the  estate  of  Mr.  Whitman  demands  that  a  new 
trial  should  be  ordered.  We  need  not,  in  announcing  our  decision,  state  with 
much  detail  the  features  of  the  case,  nor  the  ctiaracter  of  the  proof  upon  which 
the  referee  must  have  relied  in  support  of  his  report.  The  obligor  and  mort- 
gagor  in  both  of  the  bonds  and  mortgages  was  John  D.  Foley,  who  had,  a  long 
time  before  the  trial,  and  in  the  life-time  of  the  decedent,  conveyed  all  his  in- 
terest in  the  premises,  and  been  released  from  all  personal  obligations  on  the 
bonds,  so  that  the  only  security  remaining  to  the  owner  of  the  mortgages  was 
the  land.  The  present  owners  of  the  premises  are  the  defendants  Matthew  F. 
Foley  and  Bridget  Dean,  both  of  whom  answered  the  complaint,  the  former 
having  acquired  bis  interest  in  the  lands  as  early  as  in  1876.  John  D.  Foley, 
the  mortgagor,  also  put  in  an  answer,  and  pleaded  in  bar  of  a  judgment  against 
him  for  any  deficiency  which  might  arise  on  the  sale  a  release  on  the  bond  ex- 
ecuted by  the  decedent.  On  the  trial  the  release  was  established,  and  judg> 
ment  rendered  in  his  favor,  and  a  reference  ordered  to  ascertain  the  amounb 
due  and  unpaid  on  the  securities.  Each  defendant  denied  that  the  sum 
claimed  to  be  unpaid  by  the  plaintiff,  as  stated  in  the  complaint,  was  unpaid, 
and  set  up  a  particular  payment  of  $200,  and  alleged  the  payment  of  other 
sums,  stating  they  were  unable  to  give  the  amount  of  such  payments,  or  to 
whom  the  same  were  made.  On  these  pleadings  the  cause  was  tried.  No 
proof  was  made  by  the  defendants  of  the  payment  of  any  particular  sum  not 
indorsed  on  the  bonds,  nor  of  any  facts  or  circumstances  upon  which  a  find- 
ing could  be  predicated  of  the  amount,  time,  or  place  of  any  particular  pay- 
ment. The  referee,  in  his  report,  states  "  that  sundry  payments  were  made  upon 
said  l)onds  by  said  John  B.  Foley  and  others,  but  it  was  not  proven  before 
me  in  every  instance  what  were  the  amounts  or  dates  of  said  several  payments, 
nor  upon  which  of  said  bonds  the  same  were  applied;  but  such  payments 
were  to  such  an  amount  that  on  the  9th  day  of  August  there  was  due  upon 
both  of  said  bonds  and  mortgages  to  said  George  A.  Whitman,  or  upon  which- 
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over  one  the  same  waa  then  unpaid,  the  sum  of  $500.  and  no  more."  From 
the  evidence  no  acconnt  could  be  stated  showing  the  suras  paid,  except  ttiose 
which  were  Indorsed  upon  the  securities,  and  the  further  sum  of  8300  found 
to  be  paid  since  August,  1885.  It  is  evident  that  the  referee,  in  finding  the 
sum  unpaid,  must  have  relied  upon  the  evidence  of  declarations  made  by  Mr. 
Whitman  to  the  town  assessors  in  the  years  1883  and  1885,  when  he  was  ex- 
amined by  them  for  the  purpose  of  determining  the  amount  of  personal  prop- 
erty for  which  he  should  be  assessed.  This  evidence  was  entirely  competent 
as  bearing  upon  the  question  of  payment,  and  was  properly  received  and  con- 
sidered by  the  referee.  The  question  before  the  assessors  was,  what  amount 
of  personal  property  should  be  assessed  to  Mr.  Whitman?  Not  how  much 
was  unpaid  on  the  Foley  mortgages,  although  tiiat  might  have  been  a  proper 
subject  of  inquiry  in  determining  the  matter  under  consideration  before  the 
assessors.  Tlie  burden  of  proof  was  on  the  defendants,  and  all  payments  cred- 
ited  to  them  must  be  supported  by  proof,  and  not  allowed  on  mere  guess  or 
conjecture.  When  a  party  seeks  to  establish  a  fact  by  the  admission  of  his 
adversary,  the  language  used  by  him  ought  to  be  reproiiuced  by  the  witnesses 
who  heard  his  statements,  so  that  the  court  may  determine  whether  the  fact 
in  dispute  was  conceded  to  exist,  giving  the  words  used  their  usual  and  cus- 
tomary meaning.  It  is  a  dangerous  species  of  evidence,  and  should  alwajrs 
be  scrutinized  and  received  with  caution.  The  witnesses,  the  two  assessors, 
were  unable  to  narrate  the  conversation  they  had  with  the  decedent,  and  stated 
tliat  they  could  not  do  so  with  any  degree  of  accuracy  by  giving  the  language 
used  when  he  referred  to  the  amount  unpaid  on  the  Foley  mortgages.  Tiie  ex- 
amination before  the  assessors  was  partly  in  writing  signed  by  the  decedent, 
tmd  the  remainder  was  an  oral  statement  made  during  a  conversation  carried 
on  between  them.  No  court  would  be  justified  in  holding  that  the  written 
statements  made  in  the  ye.irs  1883  and  1885,  Blnnding  alone,  contain  an  ad- 
mission tiiat  the  sum  of  $500  only  was  unpaid  onthe  Foley  mortgages  on  the 
day  the  last  statement  was  made  and  verified.  Both  of  the  assessors  stated, 
in  substance,  that  they  do  not  recollect  that  the  Foley  mortgages  were  men- 
tioned inthe  examination  of  1883.  In  speaking  of  the  examination  in  1883, 
one  of  the  assessors,  Mr.  Miller,  said  he  could  not  give  the  conversation  that 
took  place  between  Mr.  Whitman  and  the  assessors  in  that  year;  -that  he  could 
give  some  of  it,  but  could  not  give  it  word  for  word, — very  littlu  of  it,  prob- 
ably. Minutes  were  kept  of  statements  made  by  him.  Mr.  Norman,  the  other 
assessor,  stated  that  he  conducted  the  examination  of  Mr.  Whitman  in  the 
year  1885.  He  said,  on  that  occasion,  $500  was  all  we  could  put  him  down 
for,  and  I  asked  him  if  the  Foley  boys  had  paid  tbeir  mortgage  off  to  $500. 
Heanswered,  "Yes."  Hesaid  they  iiadtmid  the  interest  and  principal  to  $500, 
or  thereabouts.  And  in  the  same  examination  Mr.  Whitman  told  him  he  never 
owned  but  one  mortgage  against  the  Foleys.  These  statements,  when  taken 
together,  relate  to  only  one  of  the  mortgages  in  suit,  and  in  the  aiBdavit  made 
the  same  day  reference  is  only  made  to  one  mortgage.  The  entire  afiidavit  is 
as  follows:  "George  A.  Whitman,  sworn,  says  that  he  has  but  one  mortgage 
at  the  present  lime,  upon  which  there  is  now  due  him  about  $500.  [Signed] 
Geokob  a.  Whitman."  There  is  other  evidence  in  the  case  bearing  on  the 
question  of  the  amount  due,  consisting  of  the  admissions  of  the  defendants, 
who  are  now  the  owners  of  the  fee,  indicati  ng  that  the  sum  claimed  to  be  due 
by  the  phiintiff  was  due  and  unpaid  at  the  time  this  action  was  commenced. 
Upon  the  whole  case  we  are  fully  convinced  that  the  judgment  should  be  re- 
versed, for  the  reason  that  the  facts  found  by  the  referee  are  not  supported  by 
the  evidence.  Judgment  reversed,  and  new  trial  granted  before  another  ref- 
eree, with  costs  of  this  appeal  to  the  appellants  to  abide  the  final  award  of 
costs.    All  concur. 
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In  rt  Eatdem's  Estate. 

(SupmiM  Court,  General  Term,  FtfOi  Department    October  19, 1889.) 

!>  WttLe—OoNSTRUOTios— Rights  of  Leoatebb. 

Testator  bequeathed  to  his  wife,  during  her  life,  $40,000,  "Inolnding  the  proceeds 
of  any  and  all  insurance  policies  on  my  life  payable  to  her  or  otherwise. "  He  di- 
rected the  sum  to  be  invested,  and  the  income  paid  to  her.  After  giving  her  the 
homestead  and  certain  personalty,  he  proceeded:  "The  foregoing  bequests  and 
devises  •  •  •  are  in  lieu  of  dower,  but  if  the  use  and  income  thereof  shall  be 
Insofllcient  for  her  reasonable  support,  •  *  •  my  executors  shall  pay  any  defl- 
oiency  from  any  other  property;. "  Later,  tlie  will  directed  that  the  executors  hold 
Id  reserve  at  least  $10,000  during  the  life  of  the  wife,  and  pay  her  such  part  as 
might  be  needed  for  her  comfortable  support,  and  that  the  reudue  of  the  income 
be  paid  to  the  residuary  legatee.  The  will  then  proceeds:  "I  direct  that  the  prin- 
cipal of  such  fund  in  reserve,  shall,  after  the  death  of  my  wife, "  become  a  part  of 
the  residuaiy  legacy.  He  then  gave  "all  the  rest,  residue,  and  remainder  of  my 
property  in  three  equal  shares, "  ete.  The  wife  was  made  one  of  the  executors. 
Testator  had  three  policies  of  life  insurance,  amountingto  $10,000,  payable  to  his 
wife,  and  another,  of  $5,000,  payable  to  his  executors,  add,  that  the  "fund  In  re- 
serve" was  the  additional  $10,0w>,  and  not  the  $40,000,  and  that  the  widow,  by  elect- 
ing to  stand  by  the  will,  did  not  relinquish  her  right  to  the  $10,000  insurance 
money,  as  being  money  bequeathed  by  the  testator,  which  was  not  his  own. 

S.   BXSCTITORS— AOOOUllTIHa — CSOMPBiraATIOS. 

The  will  autliorized  the  executors,  in  their  discretion,  to  continue  a  certain  busi- 
ness of  the  testator,  which  one  of  the  executors  had  been  carrying  on  for  him  at  a 
stated  salary.  His  co-executors  agreed  to  pay  him  at  the  same  rate  for  continuing 
the  business.  Held,  that  It  was  fn  the  line  of  his  duty  as  executor,  and  he  should 
be  allowed  no  more  than  the  statutory  commission  for  the  services. 
a.  Same. 

Code  Civil  Proo.  N.  Y.  1 2786,  providing  that,  where  the  personal  estate  of  a  de- 
cedent amounts  to  $100,000  or  more  above  bis  debts,  each  executor,  If  there  are  not 
more  than  three,  Is  entitled  to  full  compensation  allowed  to  a  sole  executor,  does 
not  authorize  such  commission  to  executors  who  resign  their  trust,  and  are  suo- 
ceeded  by  an  administrator;  nor  Is  one  of  three  such  executors  entitled,  on  the 
ground  that  he  did  all  the  work,  to  a  triple  commission  on  sums  actually  received 
and  disbursed.  * 

Appeal  from  surrogate's  court,  Monroe  county. 

Proceedings  for  the  final  accounting  of  the  executors  of  diaries  J,  Hayden, 
deceased. 

Argued  before  BAjEiKEnEi,  F  J  ,  and  Dwight  and  Ma(X>mber,  JJ. 

(feorge  F.  Yeoman,  for  appellants.  Marsenun  U  Briggs,  for  respond' 
ents. 

Barker,  P.  J.  This  proceeding  comes  before  this  court  upon  cross-appeals 
from  H  decree  of  the  surrogate's  court  of  Monroe  county,  adjusting  and  set- 
tling the  accounts  of  Cliarles  A  Hayden  and  Ella  L.  Williams,  as  resigning 
executors  of  the  last  will  and  testament  of  Charles  J.  Hayden.  deceased.  The 
appeal  of  the  administrator  J.  P.  Yarnum  is  for  the  purpose  of  reviewing 
the  question  of  the  right  of  Esther  Hayden  to  retain  upwards  of  $2,000  paid 
her  upon  policies  of  insurance  upon  the  life  of  the  testator,  who  was  her  hus- 
band. Cliarles  J.  Hayden  died  April  9,  1888,  leaving  an  estate  of  upwards 
of  |t250,000  in  value.  By  the  second  clause  of  his  will  he  made  the  following 
provisions  for  his  wife,  to-wit:  "8eoond.  I  give,  bequeath,  and  devise  to 
my  beloved  wife,  Esther  Hayden,  for  and  during  the  time  of  her  natural  life, 
the  sum  of  forty  thousand  dollars,  ($40,000,)  including  the  proceeds  of  any 
and  all  insurance  policies  on  my  life  payable  to  her  or  otherwise.  *  *  * 
I  direct  that  said  sum  of  forty  thousand  dollars  be  invested  by  my  executors 
in  good  bonds  and  mortgages  on  real  estate  in  accordance  with  the  savings 
banks  laws,  or  invested  in  accordance  with  the  laws  governing  trustees  or 
the  approval  of  the  surrogate;  and  that  the  income  shall  be  paid  to  my  wife 
semi-annually  by  my  executors  during  her  life."  In  the  same  clause  the  tes- 
tiitor  gives  his  wife  the  homestead,  household  furniture,  and  makes  some 
other  directions  not  material  to  consider  here,  and  ends  that  clause  of  his  will 
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by  directing  that  "the  foregoing  bequests  and  devises  to  ray  wife,  for  and 
during  her  natural  life,  are  in  lieu  of  dower;  but  if  the  use  and  income  there- 
of shall  be  insnfflcient  for  her  reasonable  support  and  comfort  in  her  station 
of  life,  I  direct  that  my  executors  shall  pay  any  deficiency  from  any  other 
property. "  Later  in  the  will  the  testator  by  a  sixth  clause  directed  bis  exec- 
utors to  invest  "in  all  respects,  as  directed  by  the  foregoing  bequests,  to  my 
wife  for  life,  and  to  hold,  in  addition  to  such  bequests  and  devises  to  her,  and 
in  reserve,  at  least  the  sum  of  ten  thousand  dollars  (810,000)  during  her  life, 
and  to  pay  the  income  thereof  semi-annually,  as  follows:  Such  proportion, 
if  any,  as  may  be  needed  for  additional  income  to  provide  a  comfortable  and 
proper  support  for  her  in  her  station  of  life,"  as  directed  in  the  second  sec- 
tion of  his  will,  and  the  residue  of  such  income,  if  any,  in  equal  shares  among 
"my  three  residuary  legsitees  and  devisees,  namely,  my  son  Charles,  my 
daughter  Ella,  and  my  daughter  Maud.  1  direct  the  principal  of  such  fund 
in  reserve  shall,  after  the  death  of  my  wife,  and  all  payment  of  all  my  debts, 
and  the  expenses  of  settling  my  estate,  and  all  claims  hereby  created,  fall  in- 
to and  become  a  part  of  the  property  hereinafter  bequeathed  and  given  to  my 
said  three  remaining  legatees." 

The  testator's  will  contains  a  clause  disposing  of  the  residue  of  his  estate. 
— one-third  to  his  son  Charles  A.  Hayden;  one-third  to  his  daughter  £lla 
Williams  for  life,  with  a  remainder  over  to  her  children;  and  one-tliird  to  his 
granddaughter  Maud  Bush  -for  life,  with  the  remainder  to  her  children. 
Some  time  prior  to  the  death  of  the  testator  he  had  taken  out  insurance  poli- 
cies upon  his  life,  represented  by  four  different  policies,  amounting  in  the  ag- 
gregate to  $15,000,  three  of  which  policies,  amounting  to  $10,000,  were  pay- 
able to  Esther  Hayden,  the  wife  of  the  deceased,  and  the  other  to  bis  execu- 
tors, administrators,  or  assigns.  It  is  contended  by  the  administrator  with 
the  will  annexed  that  the  proceeds  of  the  policies  of  insurance,  which  were 
by  the  terms  thereof  made  payable  to  Esther  Hayden,  the  wife,  and  which  she 
had  received  from  the  insurance  companies  issuing  the  policies,  should  be 
paid  over  by  her  to  the  administrator  with  the  will  annexed,  upon  the  theory 
that  the  will  makes  the  $10,000  insurance  moneys  a  part  of  the  estate  of  the 
testator,  and  that  the  provisions  which  the  testator  made  for  his  wife  were 
given  and  accepted  by  her  in  lieu  of  any  rights  she  might  have  in  the  moneys  in 
question,  and  that,  by  electing  to  stand  by  the  will,  she  thereby  relinquished 
any  right  to  the  insurance  moneys  in  question.  The  equitable  doctrine  of 
election  is  invoked  against  her.  It  is  contended  by  the  administrator  with 
the  will  annexed  that,  by  the  express  terms  of  the  will,  the  $10,000  in  ques- 
tion is  made  a  part  of  the  testator's  estate  by  the  provisions  of  the  sixth 
clause  of  the  will,  which  has  been  previously  quoted.  It  is  argued  that  the 
language  of  that  clause  saying,  "1  direct  the  principal  of  such  fund,  in  re- 
serve, shall,  after  the  death  of  my  wife,  and  the  payment  of  all  my  debts,  and 
the  expenses  of  settling  my  estate,  and  all  claims  hereby  created,  fall  into  and 
become  part  of  the  property  hereinafter  bequeathed  and  g^ven  to  my  said 
residuary  legatees,"  applies  to  the  $40,000  in  the  second  clause  of  the  will. 
We  are  of  the  opinion,  however,  that  the  "fund  in  reserve,"  in  regard  to 
which  the  direction  is  made,  is  the  additional  $10,000  over  and  above  the 
$40,000  previously  mentioned  in  the  will,  and  by  said  sixth  clause  directed  to 
be  set  aside  as  a  "fund  in  reserve."  This,  we  are  confident,  is  the  natural 
and  proper  construction  of  the  clause,  and  this  construction  is  supported  by 
the  residuary  clause,  "1  give,  bequeath,  and  devise  all  the  rest,  residue,  and 
remainder  of  my  property  in  three  equal  shares."  The  residuary  clause  only 
disposes  of  what  belonged  to  the  testator  himself,  and  cannot  be  held  to  make 
any  disposition  of  what  was  his  wife's.    In  re  Frazer,  92  N.  T.  250. 

The  insurance  moneys  in  question  belonged  to  Mrs.  Hayden.  They  were 
absolute  property,  and  she  is  entitled  to  retain  and  control  the  same,  unless, 
by  electing  to  take  under  the  will,  she  becomes  equitably  bound  to  pay  them 


Digitized  by 


Google 


Snp.  Ct]  vx  RK  haydsn's  estate.  815 

orer  to  the  testator's  estat^  for  it  is  conceded  that  she  has  chosen  to  abide  by 
the  will.  The  administrator  insists  that  by  the  will  the  testator  has  attempt- 
ed to  dispose  of  property  not  his  own,  and  at  the  same  time  given  a  benefit 
to  the  person  to  whom  the  property  belongs;  and  that  she  must  mal<e  good 
the  testator's  attempteil  disposition,  and  be  required  to  relinquish  either  her 
own  property  or  the  devise  under  the  will,  within  the  rule  laid  down  in  Leon- 
ard V.  Steele,  4  BHrb.  21;  Havens  v.  Sar.kett,  16  N.  Y.  865.  It  seems  well 
settled,  however,  in  order  to  deprive  a  devisee  or  legatee  of  property  rightful- 
ly his  own,  and  to  raise  a  case  of  election  under  a  will,  a  clear  and  decisive 
intention  of  the  testator  must  be  miinifested  by  the  will  itself  to  dispose  uA- 
eonditionally  of  that  which  did  not  belong  to  him.  Havens  v.  Sackett,  15  N. 
Y.  365:  ifills  v.  Mills,  28  Barb.  459;  Sheldon  v.  Bliss,  8  N.  Y.  85;  2  Redf. 
Wills,  p.  352,  par.  21,  subds.  13-16.  Can  there  be  found  in  the  will  under 
consideration  any  such  clear  intention?  We  think  not.  The  surrogate  hap- 
pily expressed  our  own  views  when  he  said:  "The  second  clause  of  the  will  in- 
dicates his  intention  that  the  insurance  moneys  shall  form  a  part  of  the  sum 
of  forty  thousand  dollars  to  be  invested  for  her  benefit  during  her  life,  and 
also  expresses  his  wishes  as  to  the  fui-m  of  Investment,  but  nothing  more; 
and  it  is  to  be  observed  in  this  connection  that  the  widow  is  one  of  the  execu- 
tors who  is  directed  to  make  the  investment  of  them ;  and  that  his  direction 
as  to  the  mod^  of  investment  did  not,  therefore,  necessarily  contemplate  her 
parting  with  the  control  and  custody  of  the  fund,  or  the  securities  with  which 
it  might  be  put."  At  the  very  most,  the  testator's  will  but  gave  to  the  per- 
son already  entitled  to  its  enjoyment  the  Income  of  certain  moneys  without 
expressly  making  disposition  of  the  principal  sum  upon  her  death.  Under 
such  circumstances  this  court  is  of  the  opinion  that  the  surrogate  rightfully 
refused  to  direct  Esther  Hayden  to  pay  over  the  insurance  moneys  to  the  ad- 
ministrator with  the  will  annexed,  especially  when  the  testator  expressly  de- 
clared that  the  provisions  made  in  the  second  clause  of  his  will  were  simply 
in  lieu  of  dower,  and  not  in  consideration  of  her  relinquishing  her  property 
right  to  the  Insurance  moneys. 

It  is  contended  that  the  surrogate  erred  in  the  disallowing  a  charge  of 
92,083.33,  made  by  the  executor  Charles  A.  Hayden  for  salary  in  conducting 
the  furniture  business  of  the  testator  from  his  death  to  the  date  of  the  exec- 
utor's retirement  from  his  trust.  By  the  will  of  the  testator,  his  executors 
were  authorized  in  their  discretion  to  continue  for  a  year  the  business  of  the 
manufacture  and  sale  of  furniture  in  which  the  testator  was  engaged  at  the 
time  of  his  death.  It  appears  that  Charles  A.  Hayden  was  familiar  with  the 
business,  and  at  the  time  of  his  father's  death  was  largely  conducting  the 
same,  under  an  arrangement  with  his  father  by  which  be  was  to  receive  a  sal- 
ary of  $5,000  a  year  for  his  services,  and  that  after  his  father's  death  his  co- 
executors  agreed  to  pay  him  at  the  same  rate  for  continuing  the  business  for 
the  benefit  of  the  estate.  The  charge  made  by  him  was  upon  that  basis  for 
the  time  he  continued  to  manage  tlie  business.  If  the  persons  making  the 
agreement  for  this  compensation  were  the  only  persons  interested'  in  the  es- 
tate, they  doubtless  would  not  be  heard  to  question  the  propriety  of  the  charge; 
hot  the  objection  to  it  is  made  by  infants,  who  were  not  parties  to  the  agree- 
ment, and  upon  their  objection  the  cliarge  was  disallowed.  An  executor  can- 
not receive  from  an  estate  any  greater  compensation  for  his  services  than  the 
statutory  commission,  however  meritorious  or  extraordinary  his  services  may 
be.  OollUr  V.  Munn,  41  N.  Y.  143;  Clinch  v.  Eckford,  8  Palare,  412;  Mor- 
gan V.  Hannas.  13  Abb.  Fr.  (N.  S.)  861;  Betts  v.  Betts,  4  Abb.  N.  C.  435. 
It  is.  however,  claimed  that  within  the  rule  laid  down  in  Lent  v.  Howard, 
89  N.  Y.  169,  the  executors  should  receive  extra  compensation.  In  that  case, 
however,  the  services  rendered  were  not  in  the  line  of  the  executor's  duty, 
while  here  the  will  expressly  authorized  a  continuance  of  the  business  by  the 
executors,  and  it  was,  in  fact,  continued  by  them  as  such,  and,  in  exercising 
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their  discretion  to  continue  the  business  for  the  ^neflt  of  the  estate,  the  ex- 
■eeutors  were  but  doing  a  duty  they  owed  their  trust,  and  the  parties  interested 
In  it.  While  the  rule  in  this  case,  and  in  other  special  cases,  may  work  a  hard- 
ship, nevertheless  it  Is  on  the  whole  a  salutary  and  wise  provision,  and  the 
surrogate  committed  no  error  in  enforcing  it  in  this  case. 

Tlie  surrogate's  decree  in  adjusting  the  commission  of  the  executors  denied 
■commissions  to  Mrs.  Hayden  and  to  Mrs.  Williams,  and  allowed  one-half  com- 
mission to  the  executor  Charles  A.  Hayden  upon  the  personal  estate,  namely, 
4155.973.33,  being  the  amount  of  the  inventory  and  the  Income  thereou.  It 
is  insisted  on  l>ehalf  of  the  counsel  for  the  executrix  Mrs.  Hayden  that  she  is 
entitled,  by  virtue  of  the  provisions  of  section  2736  of  the  Code  of  Civil  Fro- 
-cedure,  to  whole  commissions  upon  $155,973.33;  and,  on  the  other  hand,  it 
is  contended  by  the  counsel  for  the  administrator  that  the  executors,  having 
resigned  their  trust  before  the  final  execution  of  their  duties  imposed  on  them 
by  the  will,  are  entitled  to  no  commission  upon  tbecorptM  of  the  estate.  This 
•contention  we  think  is  the  law.  The  rule  is  laid  down  in  Be  Jones,  4  Sandf. 
Ch.  615,  followed  and  approved  by  this  court  in  lie  Allen,  29  Hnn,  7.  It  ia 
difllcult  to  see  how  the  executors  in  this  case  can  legally  claim  any  commis- 
sions on  the  body  of  the  estate.  It  appears  here  that  the  executors  volunta- 
fily  resigned  their  trust,  and  an  administrator  with  the  will  annexed  was  ap- 
pointed in  their  place.  The  one-half  commission  given  by  statpte  for  receiv- 
ing Is  to  be  allowed  only  on  the  accounting  when  the  trust  fund  is  finally  paid 
■over  and  the  trust  discharged,  and,  if  for  any  reason  the  trustee  does  not  per- 
form the  duty,  his  right  to  the  commission  is  not  complete.  As  said  in  Re 
Allen,  29  Hun,  9.  "It  he  [j.  e.,  the  resigning  trustee]  is  allowed  commissions 
on  the  corpus  of  the  estate,  a  precedent  will  be  set  which  will  authorize  his 
successor  to  make  the  like  claim,  under  like  circumstances,  and  the  procpss 
may  be  repeated  without  limit,  so  that  the  estate  may  be  depleted  by  taking 
from  it  a  full  commission  on  the  capital  [which  exceeds  $100,000  in  value] 
whenever  one  of  the  trustees  Is  permitted  to  resign  for  his  convenience."  To 
the  same  general  effect  is  the  case  of  In  re  Baker,  35  Hun,  272.  We  think, 
therefore,  that  the  surrogate  erred  in  allowing  the  executor  Charles  A.  Hay- 
den one-half  commission  on  the  uninventoried  value  of  the  personal  estate, 
and  the  increase  thereon.  It  appears  that  there  was  received  and  paid  out  in 
the  payment  of  debts  and  legacies  $12,577.26,  and  that  there  was  received 
■and  paid  out  in  the  management  and  conduct  of  the  business,  $58,844.36. 
As  to  the  first  of  the  sums  the  will  was  fully  executed,  and  full  commissions 
should  be  allowed.     In  re  Allen,  29  Hun,  10. 

As  to  the  second  amount,  (namely,  $58,844.36.)  received  and  disbursed  in 
the  management  of  the  business,  more  ditflculty  exists.  While  it  is  apparent 
that  the  money  was  received  and  paid  out  in  the  execution  of  the  provisions 
of  the  will,  and  pursuant  to  the  authority  given  by  it,  it  neverthpless  does  not 
appear  that  from  the  business  any  profit  or  any  advantage  resulted  to  the  estate. 
The  buying  and  selling,  incident  to  the  conduct  of  a  manufacture  or  other 
business,  is,  at  best,  a  species  of  reinvestment  of  the  trust  funds.  If  com- 
missions were  to  be  allowed  each  time  a  stock  in  trade  were  purchased  or 
sold,  it  is  quite  probable,  as  well  as  possible,  tor  a  case  to  arise  where  the  ex- 
ecutor's commissions  would  largely  consume  the  body  of  the  estate.  Espe- 
■cially,  wliere  the  stock  in  trade  is  rapidly  turned  over,  and  no  great  profit  is 
realized  from  the  transactions.  It  is  quite  manifest  that  the  claim  for  com- 
missions on  the  $58,844.36  was  properly  disallowed. 

It  has  been  further  argued  that  inasmuch  as  the  personal  estate  of  the  tes- 
tator exceeded  the  sum  of  $100,000  in  value  under  the  provisions  of  section 
2736  of  the  Code  of  Civil  Froceilure,  the  executor  Charles  A.  Hayden  is  entitled 
to  three  full  commissions,  be  having  done  all  the  labor  in  managing  the  es- 
tate. Inasmuch  as  we  have  already  held  that  the  executors,  having  resigned 
before  executing,  are  not  entitled  to  commissions  on  the  body  of  the  estate. 
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tbe  only  qn«ation  remaining  Is  whether  three  fnll  commissions  are  to  be  id- 
lowed  on  the  |tl2,577.26  received  and  paid  out  in  the  payment  of  debts  and 
legacies,  or  whether  the  commission  allowed  on  that  sum  shall  be  conBned 
to  one  fall  commission  to  the  executor  handling  that  sum.  Section  2736  of 
the  Code  provides  for  commissions  where  the  trust  has  been  fully  adminls- 
tored.  It  evidently  has  no  application  to  a  case  where  the  trust  is  not  exe- 
cuted, and  the  executors  resigned  before  their  duties  are  Bnished.  In  such  a 
case  we  think  no  executor  has  the  right  to  claim  either  for  himself  or  for  his 
associate  executor  the  three  commissions  allowed  by  the  section,  and,  where 
one  full  commission  is  allowed  on  $12,577.26,  he  is  receiving  all  the  law  can 
give.  The  decree  appealed  from  should  be  modified  by  disallowing  half  com- 
missions on  the  item  of  8155,973.38,  and  by  allowing  one  full  commission 
npon  $12,577.26  to  the  executor  Charles  A.  Hayden,  and  as  so  modlBed  the 
decree  is  afiBrmed,  without  costs  to  either  party  of  this  appeal.    All  concur. 


KntSELLA  «.  CiTT  OF  AtTBtrBK. 
(Supreme  Court,  General  Term,  SHfOi  Department,    October  19, 1889.) 

1.  KinnOIFAIt  CORFOlUTIONg — SbWBR  ASSBBSmiTTS— IiOOAI,  IxPROVEMBmS. 

A  resolution  of  the  city  council  of  Auburn  for  the  construotioa  of  a  sewer  1b  a 
proceeding  sntborlzine  a  local  improrement,  the  expense  thereof  being  assessed  on 
tbe  property  beneflted,  and  not  a  public  one,  within  Laws  K.  T.  1879.  o.  6S,  t  S5,  as 
amended  by  Laws  1886,  c.  255,}  5,  providing  that  no  resolution  authorUlng  any  pub- 
lie  improTement  shall  have  any  effect  unless  approved  by  the  mayor  mthin  four 
days  after  its  passage,  or,  failliig  of  his  approval,  is  repassed  by  the  concurrent 
vote  of  eight  aldermen. 

9.  Sams — Awardino  Contract— Fail,ubs  ot  Lowest  Biddir. 

After  bids  for  constructing  a  sewer  were  opened,  and  tbe  oonncil  had  passed  a 
resolution  awarding  the  contract  to  the  lowest  bidder,  who  failed  to  enter  into  con- 
tract, it  was  not  necessary  to  advertise  again,  as  the  council  might,  at  its  next 
meeting,  rescind  the  former  resolution,  and  award  tbe  contract  to  tbe  next  lowest 
bidder;  Laws  N.  T.  1879,  c.  58,  J  111,  providing  that,  the  next  meeting  after  pro- 
posals are  made,  they  shall  be  presented  to  tbe  common  council,  and  be  opened  and 
considered.  "The  common  council  may  reject  any  or  all  of  the  proposals,  if  they 
shall  deem  it  for  the  interest  of  the  city  £f  either  of  said  proposals  is  deemed  fa- 
vorable to  the  city,  and  the  bond  accompanying  the  same  is  acceptable,  the  common 
council  may  direct  the  mayor  and  oity  clerk  to  oontraot  with  the  party  whose  pro- 
posal is  accepted. " 

t.  Bamb— EzcEssiVB  Assessment. 

Where  the  proposals  for  bids  referred  to  other  materials,  but  not  to  lumber,  a 
provision  in  the  contract  allowing  for  lumber  without  consent  of  the  oonncil  is  un- 
anthorised,  and  the  assessment  for  its  payment  is  in  that  partioular  excessive. 

4  Same— ImrsBXST  ok  C!ost  of  Work. 

An  assessment  for  interest  for  one  year  on  the  cost  of  the  improvement  was  not 
erroneous,  it  being  authorized  by  Laws  N.  T.  1886,  c  S66, 1 37. 

S.  Same— Correction  ot  Assbssme.st. 

Where  the  amount  of  an  erroneous  assessment  for  local  improvements  can  be  as- 
certained, the  entire  assessment  is  not  thereby  invalidated,  but  the  court  may,  ia 
the  exercise  of  its  equitable  power,  correct  the  error. 

Appeal  from  special  term.  Cayuga  coanty. 

Action  by  Thomas  F  Einsella  against  the  dty  of  Auburn  to  vacate  an  as- 
■essment  to  pay  the  expense  of  constructing  a  sewer.  Tbe  complaint  was 
dismissed  at  the  trial,  and  plaintiff  appeals. 

Argued  before  Barker,  F.  J.,  and  Dwioht  and  Maookber,  JJ. 

X.  A.  Pierce,  tot  appellant.    JTohn  W.  O'Brien,  for  respondent. 

Baskbs,  F.  J.  The  action  was  brought  to  vacate  an  assessment  which 
was  apparently  a  Hen  upon  tbe  plaintiff's  premises  in  the  city  of  Auburn. 
It  was  levied  pursuant  to  proceedings  taken  to  pay  the  expense  of  construct- 
ing a  sewer  in  Yan  Anden  street.  The  regularity  of  the  proceedings  up  to 
and  including  the  adoption  by  the  common  council  of  the  resolution  anthor- 
izing  the  construction  of  the  sewer  is  not  questioned;  but  it  is  contended  that. 
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to  render  the  resolution  effectual,  its  approval  by  the  mayor,  or  its  readoption 
by  the  comiuon  council,  was  required  by  the  statute,  which  provides  that  no 
resolution  authorizing  any  public  improvement  shall  have  any  effect  unless 
approved  by  the  mayor  in  writing  within  four  days  from  the  time  of  its  pas- 
sage;  or  in  case  it  is  not  so  approved,  or  is  disapproved  by  him,  the  common 
council  may  at  its  next  regular  meeting  repass  the  same  by  the  concurrent 
vote  of  the  eight  aldermen.  Laws  1879,  c.  53,  g  35,  as  amended  by  Laws  1885, 
G.  255.  §  5.  It  was  not  so  approved  or  repassed.  The  term  "public  improve- 
ment" is  not  defined  by  the  statute;  and,  while  the  purpose  of  the  Woric  in 
qunslion  is  public,  it  comes  within  what  is  designated  as  a  "local  improve- 
ment," which  is  a  term  also  used  in  the  same  statute,  and  applied  to  work, 
the  expense  of  which  is  assessed  upon  the  property  benefited  by  it.  The  dis- 
tinction between  public  and  local  improvements  may  be  so  construed  aa  to 
embrace  within  the  former  those  which  are  charged  upon  all  the  taxable  prop- 
erty within  the  municipality,  while  the  fund  to  pay  the  expense  of  the  latter 
is  raised  by  means  of  local  assessments  upon  the  property  supposed  to  be  ben- 
efited by  them.  This,  we  think,  is  the  meaning  of  those  terms,  respectively, 
as  used  in  the  defendant's  charter.  Dill.  Mun.  Corp.  §  596.  It  follows  that 
the  approval  of  the  resolution  by  the  mayor,  or  its  repassage  by  the  common 
council,  was  not  essential  to  render  it  effectual. 

The  city  clerk  proceeded  to  advertise  for  sealed  proposals  as  directed,  and 
attetwarda  report  was  made  to  the  common  council  tliat  three  proposals  were 
received, — one  by  Sullivan,  one  by  Sisson  &  Ocobock,  and  another  by  Dillon; 
and  the  committee  to  whom  the  matter  was  referred  reported  that  Sullivan 
WHS  the  lowest  bidder,  and  recommended  that  his  proposal  be  accepted.  The 
report  was  adopted,  and  the  mayor  and  the  city  clerk  were  directed  to  reduce 
to  writing  and  to  execute  the  contract  in  behalf  of  the  defendant.  This,  for 
some  undisclosed  reason,  does  not  appear  to  have  been  done;  and,  at  a  subse- 
quent meeting  of  the  common  council,  resolutions  were  passed  rescinding  the 
one  by  which  the  contract  was  let  to  Sullivan,  and  directing  the  mayor  and 
city  derk  to  enter  into  a  contract  with  Sisson  &  Ocobock  upon  their  proposal 
before  mentioned.  The  contract  was  made  with  them,  and  they  proceeded 
with  the  work.  It  is  now  argued  that  the  contract  was  made  without  author- 
ity, because — First,  the  acceptance  of  the  proposal  of  Sullivan  operated  to 
produce  a  contract  with  him,  and  the  power  of  the  common  council  upon  the 
notice  given  for  proposal  was  then  exhausted;  smA,  second,  that  they  could 
not  lawfully  enter  into  a  contract  with  another  witliout  proceeding  de  novo 
to  advertise  for  proposals.  The  statute  upon  the  subject  provides  that,  at  the 
next  meeting  after  proposals  are  made,  they  shall  be  presented  to  the  common 
council,  and  be  opened  and  considered ;  that  "the  common  council  may  reject 
any  or  all  of  the  proposals,  if  they  shall  deem  it  for  the  interest  of  the  city. 
If  either  of  said  proposals  is  deemed  favorable  to  the  city,  and  the  bond  ac- 
companying the  same  is  acceptable,  the  common  council  may  direct  the  mayor 
and  city  clerk  to  contract  with  the  party  whose  proposal  is  accepted."  Laws 
1879,  c.  53,  8  111.  The  statute  does  not  in  terms  require  tlie  common  coun- 
cil, at  such  hrst  meeting,  to  complete  its  action  and  determination  upon  the 
subject  of  the  proposals,  and  they  evidently  could  at  that  meeting  lawfully 
consider  any  action  then  taken  in  that  respect.  By  the  final  acceptance  of 
one  of  the  proposals,  all  there  was  for  that  body  to  do  upon  that  subject  was 
performed.  The  matter  was  then  with  the  mayor  and  clerk  to  consummate 
it  by  entering  into  a  contract  with  the  successful  bidder.  This,  within  the 
contemplation  of  the  statute,  was  essential  to  the  completion  of  an  agreement 
with  him  to  do  the  work.  It,  for  some  cause,  had  not  been  done  when  the 
common  council  were  in  session  upwards  of  three  weeks  after.  It  was  then 
within  its  power  (unless  some  right  liad  been  vested  which  would  be  preju- 
diced) to  reconsider  the  resolution  of  the  previous  meeting;  and,  that  being 
done,  the  proposals  were  made  for  their  consideration.    This  was  the  situa- 
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Hon  which  enabled  it  to  accept  the  proposal  of  the  parties  with  whom  the  con- 
tract  was  finally  made.  It  may  be  assumed,  nothing  appearing  to  the  con- 
trary, that  the  common  council  acted  upon  Icnowledge  or  information  of  facts, 
so  far  as  related  to  Snllivan.  which  permitted  them  to  take  the  action  which 
WHS  taken  by  way  of  reconsidering  the  resolution  of  acceptance  of  his  pro- 
posal; and  whetlier  or  not  tlie  action  of  the  common  council  in  accepting  the 
proposal  of  the  other  parties  with  whom  the  contract  was  made  was  abusive 
of  its  powers  or  discretion  in  that  respect  is  not  a  question  here  for  consider- 
ation. 

The  specifications  upon  which  the  proposals  were  made  required  that  the 
sewer  be  made  of  brick;  and  they  provided  that  if,  in  excavating  the  bottom, 
they  found  it  soft  from  tlie  presence  of  quicksand  or  muck,  or  from  any 
other  cause,  so  as  not  to  furnish  a  good  foundation,  wood  invei'ts,  reaching 
on  each  side  one-third  of  the  way  to  the  top  of  the  sewer  if  of  tile,  and  one- 
half  if  of  brick,  sliould  be  laid  in  the  bottom.  The  proposal  of  Sisson  ft 
Ocobock  was  to  construct  the  sewer  in  accordance  with  the  specifications,  and 
furnish  all  labor  and  materials,  at  the  price  named.  It  made  no  reference  to 
any  lumber.  Tlie  direction  of  the  common  council  was  to  enter  into  a  con- 
tract with  them,  according  to  the  plans  and  specifications,  at  the  price  bid  by 
those  parties.  The  contract  as  made  provided  for  payment  to  them  of  $14 
per  thousand  feet  for  lumber  regularly  used  for  bottom  and  foundations  in 
the  construction  of  the  seweni.  In  the  bill  rendered  by  the  contractors,  and 
allowed,  the  amount  of  which  went  into  the  assessment,  was  included  $72.25 
for  lumber,  and  870.60  for  making  and  laying  inverts  in  quicksand,  neither 
of  which  was  mentioned  in  the  proposal.  It  does  not  appear  that  the  com- 
mon council  consented  to  the  insertion  of  the  lumber  provision  in  the  con- 
tract; and  the  trial  court  found  that  the  contract  was  never  reported  to  or 
before  that  body.  The  power  of  the  mayor  and  city  clerk  was  only  to  pursue 
the  direction  of  the  common  council  in  making  the  contract  in  which  the 
lumber  provision  was  inserted  without  authority.  As,  by  the  proposal,  the 
contractor  proposed  to  furnish  all  the  labor  and  materials,  the  item  for  lum- 
ber, and  for  making  and  laying  the  inverts,  in  the  bill  rendered,  were  not 
legitimately  embraceid  in  the  amount  assessed;  but  that  did  not  have  the  ef- 
fect to  invalidate  the  entire  assessment.  The  proceedings  were  within  the 
statute,  and  regular.  The  assessment,  by  reason  of  including  those  items, 
wa^  merely  excessive,  and  the  excess  is  easily  and  accurately  ascertained,  and 
correction  may  be  made  by  reduction  of  the  amount  which  was  assessed 
against  the  plaintiff's  lots.  This,  we  think,  clearly  within  the  equitable 
power  of  the  court  in  this  action.  In  re  Asylum,  69  X.  Y.  353;  In  re  Rail- 
road Co.,  102  N.  Y.  801,  6  N.  E.  Rep.  590;  In  re  Auchmuty,  90  N.  Y.  685. 
The  amount  of  the  excess  in  the  plaintiff's  assessment  is  small,  but  he  is 
nevertheless  entitled  to  the  abatement  which  the  proper  reduction  will  pro- 
duce. The  sewer  was  not  made  entirely  of  brick.  Twenty  rods  of  it  was 
constructed  of  tile.  This  is  argued  as  an  objection  to  the  validity  of  the  as- 
sessment. No  circumstances  appear  as  to  the  cause  of  this  departure  from 
the  terms  of  the  contract,  nor  does  it  appear  whether  this  work  is  better  or 
less  expensive  than  brick.  The  specifications,  which  were  practically  part  of 
the  contract,  provided  that  the  work  should  be  done  under  the  direction  of 
the  city  surveyor,  to  whom  was  reserved  the  right  to  modify  and  amend  them 
in  such  matters  of  detail  as  in  his  judgment  should  be  advantageous  to  the 
work,  and  for  the  best  interests  of  the  city.  It  may  be  assumed  that,  for 
some  cause  which  in  bis  judgment  rendered  the  modification  desirable,  this 
portion  of  the  work  was  constructed  pursuant  to  the  direction  or  with  the  ap- 
proval of  the  surveyor.  It  will  not  be  presumed  that  he  acted  otherwise  than 
in  good  faith,  (Laws  1885,  c.  255,  §  34,)  or  that  the  plaintiff  was  prejudiced 
by  this  change,  (/n  re  Merriam,  84  N.  Y.  596;  In  re  Booiety.  70  N.  Y.  476; 
In  re  Mead,!^  N.  T.  216;  In  re  Insurance  Co.,  89  N.  Y.  630.) 
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In  the  assessment  was  included  the  interest,  at  the  rAte  of  4  per  cent.,  for 
one  year,  upon  the  amonnt  of  the  expense  of  the  work.  This,  it  is  claimed, 
was  error,  becaase  the  statute  provided  that  the  common  council  should,  to 
pay  the  expense  of  the  work,  borrow  money  payable  in  two  installments, — 
six  months  and  a  year, — and  issue  bonds  accordingly;  but  it  will  be  observed 
that  the  statute  also  directs  that  the  interest  upon  the  amount  until  the  sec- 
ond installment  becomes  due  shall  be  added  to  the  cost  for  the  purposes  of  the 
assessment.  Laws  1885,  c.  255,  g  27.  There  is  an  apparent  reason  for  this 
provision  of  the  statute,  and  for  a  construction  of  it  which  supports  the  so> 
tion  of  the  common  council  in  that  respect,  in  the  fact  that  the  expiration  of 
the  time  which  may  follow  payment  by  the  city  before  the  proceedings  had  to 
perfect  the  assessment,  and  collected,  may  result  in  reimbursement.  Sec- 
tions 28,  30,  31.  A  party  may  take  the  bMeneflt  of  a  discount  by  early  pay- 
ment. Section  31.  The  statute  seems  to  have  been  observed  upon  the  ques- 
tion of  interest. 

The  contention  that  the  assessment  "was  inequitable,  nnjnst,  and  oppres- 
sive," and  therefore  void,  is  upon  the  assumption  that  other  property  than 
that  covered  by  the  assessment  should  have  been  embraced  within  it.  No 
evidence  appears  in  the  record  which  required  the  conclusion  of  the  trial 
court  that  the  assessors  failed  to  perform  their  duty  in  that  respect,  in  mak- 
ing the  assessment;  nor  upon  the  evidence  or  facts  found  can  it  be  here  de- 
termined that  any  omitted  property  should  have  been  included  with  that  as- 
sessed for  the  expense  of  constructing  the  sewer.  The  compensation  of  the 
inspector  was  a  proper  charge  to  go  into  the  assessment.  Section  27;  Inr» 
Merriam,  84  N.  Y.  596;  In  re  Lowden,  89  K.  Y.  54S.  The  amount  included 
for  such  compensation  was  0218.  That  was  done  pursuant  to  the  lesolatlon 
of  the  common  council  that  such  was  its  amonnt.  The  trial  court  found  that 
it  in  fact  amounted  to  only  S206.  The  error  produced  an  excess  of  $12  in  the 
assessment,  which,  added  to  the  6142.05  for  lumber  and  putting  In  the  in- 
verts before  mentioned,  makes  $154.85,  in  excess  of  the  amount  for  which 
the  local  assessment  should  have  been  made.  The  cases  cited  by  the  plain- 
tiff's counsel  do  not  support  his  proposition  that  the  court  cannot  direct  the 
reduction  of  the  assessment  on  his  property.  It,  of  course,  cannot  be  done 
unless  the  excess  clearly  appears  in  such  manner  as  to  permit  it.  In  Hassan 
V.  Rochester,  67  N.  Y.  528,  property  which  should  have  been  assessed  was 
omitted;  and  such  was  the  situation  in  Re  Pvhlio  School,  75  N.  Y.  824.*  In 
the  latter  case,  wliy  it  could  not  be  done  was  given  by  the  court  in  the  re- 
mark: "There  was  no  fixed  sum  or  criterion  fur  the  court  to  act  upon.  The 
court  wotdd  occupy  the  position  of  the  assessors,  and  the  assessment  would 
be  according  to  its  judgment,  instead  of  the  judgment  of  the  assessors."  A 
court  of  equity  has  the  power,  and  will  exercise  it,  to  correct  mistakes,  when 
it  clearly  appears  that  it  may  be  done  without  prejudice,  and  thus  protect  and 
preserve  tlie  rights  of  the  parties  concerned.  It  follows  that  the  judgment 
should  be  modifled  by  striking  out  so  much  as  dismisses  the  plaintiff's  com- 
plaint, with  costs;  and  also  to  restrain  the  defendant  from  collecting  so  much 
of  the  assessment  as  is  excessive,  as  is  decided  in  this  opinion,  without  oosts- 
to  either  of  this  appeaL    All  concur. 


Digitized  by 


Google 


GtV  Ct  N.  Y.]  GAUHOND  r.  BOWEBT  SAV.  BAHE.  821 


Healet  et  al.  v.  Tebst. 

(City  Court  of  New  'Torh,  Oeneral  Term.    October  8t,  1889.) 

▲ppbal— Record. 

On  settlement  of  the  case  on  appeal,  It  is  error  for  the  trial  judge  to  arbitrarily 
strike  from  appellants'  exhibit  any  words  which  form  a  i>art  of  it. 

Appeal  from  special  terra. 

Action  by  William.W.  Healey  and  others  against  Kate  M.  Terry.  Plaintiffs 
appeal  from  an  order  striking  certain  words  out  of  tlie  case.  \ 

Argued  before  McAdam,  C.  J.,  and  Holme,  J. 
C.  J.  Hardy,  for  appellants.    /.  Frotnme,  for  respondent. 

Per  Curiam.  We  are  satisfied  that  the  words  stiiciien  out  were  part  of 
plaintiffs'  Exhibit  8,  and  cannot  be  detHclied  therefrom.  Where  the  facta 
are  disputed,  the  certification  of  the  trial  judge  as  to  what  occurred  is  con- 
clusive, {Qreen  v.  Shute,  ante,  69:)  but  where  the  facts  are  undisputed,  or 
are  indisputable,  tlie  trial  judge  cannot  arbitrarily  strike  out  evidence  re- 
garded by  tlie  appellant  as  material  to  his  appeal,  {Rubber  Co.  v.  Rothery, 
112  N.  Y.  592,  20  N.  £.  Bep.  546.)  The  words  stricken  out  formed  part  of 
plaii) tiffs'  Exhibit  No.  8,  and  the  appellants  had  the  right  to  have  them  printed 
as  part  and  parcel  thereof.  It  follows  that  the  order  striking  tliem  from  the 
case  must  be  reversed,  with  costs. 


Gammons  e.  Bowkkt  Sav.  Bank. 

(C«i/  Court  of  New  York,  Oeneral  Term.    October  81, 1889.) 

Banks  ahd  Basking — ^Dbpobits — Gifts. 

Where  money  is  deposited  in  a  bank,  and  the  depositor  receives  from  the  bank  a 
deposit  book  containing  a  rule  requiring  depositors  to  draw  money  by  written  or- 
der or  power  of  attorney,  this  condition  of  the  contract  of  deposit  does  not  impair 
the  rights  of  the  depositor  as  a  creditor  of  the  bank,  and  his  donee  may  draw  the 
money  without  a  written  order  or  power  of  attorney  signed  by  the  depositor. 

Appeal  from  special  term. 

Action  by  Sarah  B.Gammond  against  the  Bowery  Savings  Bank  to  recover 
money  deposited  by  Michael  Galligan,  who  made  an  absolute  gift  of  it,  accom- 
panied with  his  bank-book,  to  plaintiff,  and  sulisequently  died.  The  book 
contained  the  following  among  other  regulations:  "Drafts  may  be  made  per- 
sonally, or  by  the  order  in  writing  of  the  depositor,  or  by  letters  of  attorney 
duly  authenticiited."  The  defense  was  that  no  legal  demand  could  be  n;ade 
for  the  money  except  by  compliance  with  this  rule.  The  trial  judge  ordered 
judgment  for  tlie  amount  of  the  deposit,  and  interest,  and  defendant  appeals. 

Argued  before  McAdam,  C.  J.,  and  Holme,  J. 

Carlisle  Norwood,  for  appellant.     Cromwell  Q.  Many,  for  respondent. 

Per  Curiam.  The  reasons  assigned  by  the  triiil  judge  in  his  opinion  suf- 
ficiently warrant  the  direction  ma<le.  As  he  says:  "The  alleged  contract  of 
deposit  does  nut  limit  nor  impair  the  absolute  right  of  the  depositor  as  a  cred- 
itor of  the  defendant;"  and  that  "it  refers  only  to  the  proof  upon  which  the 
depositor  may  require  a  payment  to  himself,  or  to  another  at  his  request."  It 
did  not  prevent  the  creditor  from  passing  the  demand  by  general  or  specific 
assignment,  by  gift  or  bequest,  or  by  operation  of  law,  such  as  bankruptcy 
proceedings,  or  the  appointment  of  a  receiver,  in  the  life-time  of  the  creditor, 
or  by  the  appointment  of  an  administrator,  or  qualification  pf  an  executor, 
after  death.  In  either  of  these  cases  the  fund  would  pass  to  and  be  assets  in 
the  hands  of  the  assignee,  donee,  l>eneHciary,  or  legal  representative,  on  whom 
the  title  devolved,  (see  Fenfleld  v.  Thayer,  2  E.  D.  Smith,  805,)  without  a 
written  order  or  power  of  attorney  signed  by  the  depositor  and  duly  authenti- 
v.7N.Y.8.no.9 — 21 


Digitized  by 


Google 


322  HEW  YORK  8XJPPLEMENT,  voL  7.  [City  Ct.N.Y. 

csted,  according  to  the  rules  of  the  bank.  For  these  reasons  the  plaintiff  ac- 
quired good  title  to  tlie  fund,  and  the  judgment  rendered  awarding  it  to  her 
must  be  atSrmed,  with  costs. 


Faruer  et  al.  v.  2f edico-Leoal  Jottrnal  Ass'n  et  al. 
{City  Court  of  New  York,  Oefieral  Term.    November  4,  1889.) 

CoNTBACT — Mutual  Assent — Compromise. 

Where  the  holders  of  a  note  agree  with  the  Indorser  to  'accept  a  certain  snm  In 
full  of  their  claim  against  it,  and  it  appears  that  the  intention  of  the  holders  was  to 
release  the  indorser,  but  to  reserve  the  right  to  collect  the  balance  of  the  note  from 
the  maker,  while  the  indorser  intended  to  compromise  its  liability,  and  repossess 
itself  of  the  note,  there  is  no  contract  between  the  parties,  and  payment  of  the  sum 
agreed  on  is  not  an  accord  and  satisfaction  as  to  either  Indorser  or  maker. 

Appeal  from  trial  term. 

Action  by  Aaron  D.  Farmer  and  others  against  the  Medico-Legal  Journal 
Association  and  the  Kailway  &  Geueral  Printing  Company  on  a  promissory 
note.     The  court  directed  judgment  for  plaintiffs,  and  defendants app^l. 

Argued  before  McAdam,  C.  J.,  and  Holme,  J. 

Clark  Bell  and  Roger  Foster,  for  appellants.  Thomtx>n,  Earl  <£  Kiendl, 
for  respondents.  , 

Per  Curiam.  The  action  is  on  a  promissory  note  made  by  the  Medico- 
Legal  Journal  Association  to  the  order  of  the  llailway  &  General  Printing 
Company,  and  by  it  indorsed  and  delivered  to  the  plaintiff.  It  is  dated  No- 
vember 5, 1887,  and  fell  due  March  8,  1888.  Prior  to  the  maturity  of  the  note, 
to-wit,  in  tlie  early  part  of  February,  1888,  the  Railway  &  General  Printing 
Company  found  itself  embarrassed,  and  the  plaintiffs  agreed  to  accept  from  it 
50  cents  on  the  dollar  in  settlement  of  their  claim  against  the  Railway  &  Print- 
ing Company.  The  latter  company  was  willing  to  settle  on  this  basis,  and, 
after  the  present  action  was  commenced,  sent  an  indorsed  note  according  to 
the  terms  of  the  compromise.  The  plaintiffs'  attorneys  accepted  the  note,  and 
915  taxable  costs,  and  returned  a  consent  discontinuing  tlie  action  against  the 
Railway  &  Printing  Company.  The  latter  declined  to  accept  the  discontinu- 
ance unless  it  embraced  tiie  Medico-Legal  Journal  Association  (the  maker  of 
the  note  in  suit)  as  well.  This  the  plaintiffs  declined  to  do,  claiming  that 
the  proposed  compromise  was  merely  to  release  the  Railway  &  Printing  Com- 
pany from  its  liability,  but  was  not  to  discharge  the  Medico-Legal  Journal 
Association.  The  costs  were  thereupon  returned,  and  the  action  proceeded  to 
trit)!,  both  defendants  pleading  tlie  alleged  compromise  in  defense  as  an  accord 
and  satisfaction. 

We  hold  that  what  occurred  falls  short  of  an  executed  accord  and  satisfac- 
tion. The  Railway  &  Printing  Company  evidently  intended  to  compromise  its 
liability  for  50  cents  on  the  dollar,  and  to  rt-possess  itself  of  the  note  in  suit  at 
the  Same  time.  The  plaintiffs  evidently  intended  to  release  the  Railway  & 
Printing  Company  from  liability  as  indorser  for  50  cents  on  tlie  dollar;  reserv- 
ing its  right  to  collect  the  balance  from  the  Medico-Legal  Journal  Associa- 
tion, tlie  maker  of  the  note.  When  it  was  ascertained  that  the  parties  had  not 
united  in  the  same  understanding,  the  compromise  was  abandoned,  and  the 
parties  were  restored  to  their  former  position.  A  misunderstanding  such 
as  occurred  liere  does  not  make  a  contract.  Indeed,  the  elementary  books  lay 
it  down  as  a  legal  axiom  that  there  is  no  contract  unless  the  parties  thereto 
assent  to  the  same  thing,  and  in  the  same  sense,  and  that  a  proposition  be- 
comes a  contract  only  when  it  is  met  by  an  acceptance  which  corresponds  with 
it  entirely  and  udequalely.  An  indorser  on  a  note  may  lawfully  effect  a  dis- 
charge from  liability  by  the  consent  of  the  creditor  without  at  all  impairing 
the  riimedies  of  the  latter  against  the  principal  debtor, — the  maker, — or  he 
may  arrange  that  the  creditor  shall  enforce  the  obligation  as  against  the  maker 
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for  any  sum  dae  by  the  latter,  returning  the  overplus  after  paying  the  cred- 
itor's demand  against  the  indorser;  the  creditor  being,  in  respect  to  the 
amount  due  to  himself,  an  owner,  and,  in  respect  to  the  overplus,  a  trustee  of 
an  express  trusi;  for  the  benefit  of  the  indorser;  or  the  latter  may  agree  with 
the  creditor  that  the  sum  paid  to  the  latter  for  the  indorser's  discharge  shall 
operate  as  a  payment  pro  tanto,  as  none  of  these  arranfiernents  work  any 
prejudice  to  the  principal  debtor,  in  respect  to  whom  the  indorser  is  a  mere 
surety,  and  as  between  whom  the  surety  is  entitled  to  full  payment  of  the  ob- 
ligation. As  it  is  evident,  the  minds  of  the  contracting  parties  did  not  meet; 
there  was  no  valid,  executed  accord  and  satisfaction  of  the  note  in  suit;  and 
the  judgment  directed  by  the  trial  judge  must  be  afiSrmed,  with  costs. 


•  WoARMS  et  al.  V.  Baver. 

(City  Court  of  New  York,  General  Term.    October  81, 1889.) 

PiBTiraRSHiF — Actions — Pakties— Exkoutobs  of  Deceased  Paktnbr. 

Tbe  members  of  a  firm  agreed,  in  their  articles  of  copartnership,  that,  if  a  certain 
partner  should  die  before  the  expiration  of  the  stipulated  term  of  partnership,  his 
interest  should  survive  to  his  personal  representatives,  hy  whom,  with  the  other 

Sartners,  the  business  should  be  continued.  The  partner  in  question,  by  his  will, 
irected  his  esecutors  to  carry  out  the  partnership  aKreement.  Held,  that  defend- 
ant, in  an  action  for  a  firm  debt,  could  not  objoct  that  the  deceased  partner's  execu- 
tors were  improperly  joined  as  plaintiffs. 

Appeal  from  trial  term. 

Action  by  Albert  L.  Woarms  and  others  against  Moritz  Bauer.  The  com- 
plaint  alleged  that  between  tlie  15tli  day  of  August,  1883,  and  the  15th  day 
of  October,  1S88,  David  S.  Hess,  Charles  T.  Parks,  Ijoaia  J.  Lesser,  and  Al- 
bert L.  Woarms  were  copartners  doing  business  in  the  city  of  J^evr  York 
under  the  firm  name  and  style  of  D.  8.  Hess  &  Co..  and  as  such  copart- 
ners, during  tlie  period  aforesaid,  performed  work,  labor,  and  services  for. 
and  furnished  materials  to,  the  defendant,  at  his  special  instance  and  request, 
in  decorating  the  interior  of  liis  dwelling-house.  That  the  reasonal)le  value 
of  such  interior  decorations  was  i$5ti6.<i3.  That  thereafter,  and  before  the 
commencement  of  this  action,  tlie  aforesaid  Charles  T.  Parks  retired  from  said 
Arm.  and  assigned  all  his  right,  title,  and  interest  in  and  to  the  aforesaid  claim 
to  David  S.  Hess,  Louis  J.  Lesser,  and  Albert  L.  Woarms,  continuing  to  do 
busiuess  as  copartners  under  the  firm  name  and  style  of  D.  S.  Hess  &  Co. 
That,  by  virtue  of  ttie  articles  of  copartnership  between  the  persons  last 
named,  it  was  mutually  agreed  between  them  that,  in  the  event  of  the  demise 
of  the  aforesaid  David  S.  Hess  before  the  expiration  of  the  stipulated  term  of 
partnership,  his  Interest  as  a  partner  in  said  firm  of  D.  S.  Hess  &  Co.  should 
survive  and  accrue  to  and  be  continued  by  his  personal  representatives,  and 
said  business  should  be  continued  by  said  Louis  J.  Lesser  and  Albert  L. 
Wuanns  and  the  said  repiesentatives  of  said  David  S.  Hess  as  copartners; 
and  that  thereafter,  before  the  expiration  of  said  stipulated  term  of  partner- 
ship, and  before  the  commencement  of  this  action,  said  David  S.  Hess  died, 
leaving  a  will,  by  which  Albert  L.  Woarms,  Martin  S.  Fechheimer,  and  Sarah 
Hess — above  named  as  plaintiffs  herein — were  appointed  executors  thereof. 
and  were  directed  to  carry  out  the  provisions  of  the  copartnership  articles 
aforesaid  of  the  firm  of  D.  S.  Hess  &  Co.  That  on  the  11th  day  of  March, 
1889.  said  will  was  duly  proved  and  admitted  to  probate  in  the  olBce  of  the 
surrogate  of  the  county  of  New  York,  and  letters  testamentary  thereupon 
were  thereafter  duly  issued  and  granted  by  the  surrogate  of  said  county  to 
the  above-named  Albert  L.  Woarms,  Martin  S.  Fechlieiraer,  and  Sarah  Hess 
as  executors;  and  that  they  thereupon  duly  qualified  as  such  executors,  and 
entered  upon  the  discharge  of  the  duties  of  their  said  office,  and  carried  out 
the  aforesaid  provisions  of  the  copartnership  articles  of  the  firm  of  D.  S.  Hess 
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&  Co.,  as  directed  by  the  will.  The  defendants  interposed  a  denial,  which  was 
waived  at  the  trial,  and  they  relied  upon  the  objection  reserved  by  the  an- 
swer that  there  was  a  misjoinder  of  parties  plaintiff,  in  this:  that  the  action 
ought  to  have  been  brought  by  tlie  surviving  members  of  the  old  firm,  with- 
out joining  the  executors  of  the  deceased  member  thereof.  i?he  action  was 
submitted  to  the  trial  justice  on  the  pleadings,  (conceding  the  allegations  of 
the  complaint  to  be  true,)  to  the  end  that  the  plea  of  misjoinder  might  be  de- 
termined as  the  only  issue  in  the  case.  The  trial  judge  directed  Judgment  in 
favor  of  the  plaintiffs,  and  the  defendant  appeals. 

Argued  before  McAdam,  C.  J.,  and  Ehrlich  and  Holme,  JJ. 

Donahue,  Neiocombe  di  Cardozo,  for  appellant.  M.  A.  Lesser,  for  respond- 
ents. 

Per  Gubiam.  We  are  aware  of  the  rule  that  the  surviving  partners  suc- 
ceed primarily  to  all  the  rights  and  interests  of  the  partnership;  that  they  have 
entire  control  of  all  the  partnership  property,  and  the  sole  right  to  collect  the 
partnership  debts,  to  the  exclusion  of  the  personal  representatives  of  the  de- 
ceased member.  The  complaint,  however,  alleges  reasons  why  that  rule  is 
inapplicable.  The  copartnership  articles  provided  that  if,  during  tlieir  con- 
tinuance, David  S.  Hess  died,  his  interest  in  the  Qrm  should  accrue  to  and  be 
continued  by  his  personal  representatives;  that  he  did  die  during  the  contin- 
uance of  the  copartnership;  and  tiiat  his  personal  representatives,  i.  e.,  his  ex- 
ecutors, pursuant  to  the  provisions  of  said  articles  and  of  bis  will,  agreed  to 
and  did  continue  the  partnership  business.  Such  a  partnership  arrangement 
does  not  violate  the  statute  in  regard  to  the  use  of  firm  names,  (Laws  1886,  c. 
262;)  nor  is  it  illegal,  so  far  as  the  defendant,  a  mere  debtor  of  the  firm,  is 
concerned.  The  parties  in  interest  admit  and  assert  the  validity  of  the  ar- 
rangement by  which  the  surviving  partners  and  executors  are  made  joint 
owners  of  the  claim  in  suit,  and  no  one  interested  in  the  estate  of  the  deceased 
partner  seems  to  object  to  it.  The  defendant  has  no  power  to  question  its 
validity  in  defense  to  an  action  for  a  debt  in  which  the  surviving  partners  are 
before  the  court,  sustaining  it.  How  far  the  estate  of  the  deceased  partner 
might  have  repudiated  it  {Steioart  v.  Robinson,  22  N.  E.  Rep.  160)  need  not 
be  inquired  into  now.  It  follows  that  the  judgment  must  be  affirmed,  witii 
costs.    All  concur. 


Berrien  v.  SoxnsACE. 
(City  Court  of  New  York,  Oeneral  Term.    October  81, 1889.) 

L  StATUTB  op  FrAUI>8— COSTBAOT  »0T  to  BB  PeBFOBMBD  WITHIS  A  Ykab. 

In  March,  1887,  plaintifF  made  an  oral  contract  to  work  for  defendant  from  May  1, 
18S7,  to  May  1,  1888.  In  October,  1887,  defendant  became  displeased  with  plaintiff 
because  of  a  mistake  made  by  him,  and  said  that  he  would  let  him  (plaintiff)  go. 
Afterwards  defendant  agreed  to  let  the  matter  remain  in  abeyance^  and  finally 
*'called  it  off. "  Plaintiff  then  went  on  with  his  duties  as  before.  Nothing  was  said 
at  this  time  as  to  term  of  service,  duties,  salary,  etc.,  all  of  which  were  governed 
by  the  contract  made  in  March,  1887.  Held,  that  no  new  contract  was  made  in  Oc- 
tober, 1887,  so  as  to  take  the  case  out  of  the  statute  of  frauds  as  aoontract  not  to  be 
performed  within  a  year. 
2.  Bamk— Pleading. 

Where  defendant  denies  that  he  made  the  contract  sued  on,  he  may  prove  that 
there  was  no  contitict  in  writing,  as  required  by  the  statute  of  frauds. 

I 
Appeal  from  trial  term. 

Action  by  William  M.  Berrien  against  Frederick  Southack  for  the  wrong- 
ful discharge  of  plaintiff  from  defendant's  sprvice.    Judgment  was  entered 
on  a  verdict  for  plaintiff,  and  defendant  appeals. 
Argued  before  McAdam,  C.  J.,  and  Eurlioh  and  Holme,  JJ. 
Billings  &  Cardozo,  tor  appellant.    Mitchell  &  Mitchell,  for  respondent. 
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MgAdah,  C.  J.  The  action  is  by  an  employe  to  recover  damages  for  a 
wrongful  discharge.  The  contract,  which  was  made,  according  to -the  com- 
plaint, in  Marcli,  1887,  was  to  continue  from  May  1.  1887,  till  May  1,  1888. 
The  plaintiff  was  discharged  February  14,  1888,  and  recovered  a  verdict  for 
salary,  by  way  of  damages,  from  that  date  until  May  1,  1888.  As  the  con- 
tract declared  on  was  an  oral  one,  which,  by  its  terms,  was  not  to  be  per- 
formed within  one  year  from  the  time  of  th9  making  thereof,  it  was  void  un- 
der the  statute  of  frauds.  3  Bev.  St.  (6th  Ed.)  p.  142,  §  2,  subd.  1;  Little  v. 
Wilson,  4  £.  D.  Smith,  422;  Nones  v.  Homer,  2  Hilt.  116;  Levison  v.  8tix, 
10  Daly,  229;  Oddy  v.  James,  48  N.  Y.  685;  Wanamaker  v.  Hhomer,  23 
"Wkly.  Dig.  60.  The  plaintiff,  evidently  feeling  the  force  of  this  objection,  un- 
dertook at  the  trial  to  show  a  new  contract  of  hiring  not  alleged  in  his  com- 
plaint, and  made  in  October,  1887.  It  appears  that  the  defendant  had  become 
displeased  with  the  plaintiff  in  reference  to  a  mistake  be  had  made  in  a  lease, 
and  had  said  he  would  let  tlie  plaintiff  go.  After  some  conversation  concern- 
ing the  error,  the  plaintiff  said  he  was  sorry  the  mistake  had  occurred,  and 
the  defendant  agreed  to  allow  the  matter  to  remain  in  abeyance.  The  de- 
fendant finally  "called  the  matter  off,"  to  use  the  language  of  the  plaintiff, 
and  he  went  on  with  his  duties  as  before  untU  he  was  discharged,  February 
14,  1888.  It  is  evident  from  what  occurred  that  no  discharge  of  the  plaintiff 
in  October  actually  took  place,  although  it  was  strongly  threatened  and  in- 
tended by  the  defendant.  The  plaintiff  did  not  leave  the  defendant's  service 
in  October,  and  never  suspended  the  performance  of  any  of  his  duties  under 
the  oviginnl  contract  for  a  single  instant.  The  so-called  new  contract  did  not 
specify  a  term  of  service,  a  rate  of  salary,  mode  of  payment,  nor  did  it  define 
the  duties  of  the  employe.  All  these  were  governed  by  the  oral  contract  made 
in  March,  1887.  It  is  evident,  therefore,  that  the  minds  of  the  parties  never 
united  in  the  conclusion  that  a  discharge  was  effected  in  October,  and  a  new 
«mployment  then  consummated.  Calling  the  threatened  discbarge  "off, "  and 
treating  things  accordingly,  rendered  the  making  of  a  new  agreement  unnec- 
essary. In  order  to  constitute  a  new  agreement  in  a  case  like  the  present, 
sufficient  to  take  it  out  of  the  operation  of  the  statute  of  frauds,  it  must  clearly 
appear  that  it  was  the  mutual  understanding  of  the  parties  that  the  old  con- 
tract was  given  up,  or  put  to  an  end,  and  that  a  new  one  was  accepted  in  its 
stead.  Such  an  understanding  was  not  arrived  at  in  this  instance,  either  by 
the  words  employed  by  the  parties,  their  acts,  or  by  any  logical  implication  to 
be  drawn  from  them.  A  mere  threat  to  discharge,  not  acted  upon  by  either 
party,  does  not  terminate  a  contract  of  employment.  Kecauting  and  recall- 
ing the  threat,  and  allowing  things  to  proceed  as  before,  do  not  make  a  new 
engagement.  A  gun  is  not  discharged  simply  because  the  holder  threatens 
to  discharge  it.  If  the  charge  is  fired,  and  the  agent  charged  thrown  out  by 
the  explosion,  there  has  been  an  effectual  discharge  and  separation ;  not  other- 
wise. The  plaintiff  was  not  sent  away  by  the  defendant  in  October.  There 
was  no  explosion,  no  discharge,  no  separation;  nothing  but  an  empty  tlireat, 
unexecuted  and  withdrawn.  There  was  no  appreciable  time  in  October  when 
he  was  not  in  the  defendant's  employ,  subject  to  bis  orders  and  under  his  pay; 
all  by  force  of  the  oral  contract  made  in  March,  1887.  So  much  for  the  con- 
tract portion  of  the  case. 

Next,  as  to  the  right  of  the  defendant  to  invoke  the  protection  of  the  stat- 
ute of  frauds  under  his  answer,  pleading  a  general  denial,  wilhout  referring 
to  the  statute.  The  plaintiff  urges  that  the  objection  that  tlie  statute  is  ap- 
plicable has  been  waived  by  the  defendant  because  it  is  not  pleaded  in  his  an- 
swer; and  cites  Porter  v.  Wormser,  94  N.  Y.  431,  to  sustain  his  contention. 
In  that  case  (on  page  450)  Judge  Andrews,  says:  "The  general  rule  is  that 
the  defense  of  the  statute  of  frauds  must  be  pleaded,  except  where  tlie  com- 
plaint on  its  face  discloses  a  case  within  the  statute.  It  cannot  be  doubted 
that  if  the  defendants  bad  brought  an  action  to  recover  a  balance  claimL'd  to 
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be  due  on  the  contmct  for  the  parchase  of  the  bonds,  without  disclosing 
whether  the  contract  was  oral  or  written,  the  plaintiff  would  hare  been  bound 
to  plead  the  statute,  to  avail  himself  of  its  protection."  The  Ungnage  of  the 
court  certainly  sustains  the  claim  made  by  the  plaintifF's  counsel ;  but,  in  con- 
sidering its  application,  it  must  be  limited  to  the  circnmstanoes  ot  the  ease  in 
which  it  was  employed.  The  action  was  by  bill  in  equity  to  oppn  and  review 
an  account  of  transactions  in  the*purcha8e  and  sale  of  stock  and  government 
bonds.  The  complaint,  in  substance,  alleged  the  existence  of  a  contract  for 
the  purchase  of  the  bonds,  and  sought  to  avoid  the  loss  charged  thereon,  "on 
the  ground  of  fraud  in  the  inception  of  the  contract. "  The  allegations  of  the 
complaint  implied  the  existence  of  a  Ipgal  contract,  and  did  not  impeach  it  as 
void  under  the  statute;  and  the  court  properly  held  that  "the  plaintiff,  hav- 
ing become  an  actor,  and  brought  an  action  to  impeach  the  account  on  grounds 
which  implied  the  existence  of  a  formal  contract,  is  not  in  a  position  to  ques- 
tion the  validity  of  the  contract  under  the  statute;"  citing  Conine  v.  Graham, 
2  Paige,  177 ;  Vaupell  v.  Woodward,  2  Sandf.  Ch.  143;  2  Story,  Eq.  Jur.  §  755. 
An  examination  of  these  authorities  show  the  ground  upon  which  the  decision 
in  Porter  v.  Wormser,  supra,  was  made. 

Judge  Story  (2  Story,  Eq.  Jur.  §  755)  says:  "Courts  of  equity  will  enforce 
a  specific  performance  of  a  contract  within  the  statute,  not  in  writing,  where 
it  is  fully  set  forth  in  the  bill,  and  is  confessed  by  the  answer  of  the  defend- 
ant." The  reason  for  this  is  that,  the  agreement  being  admitted,  the  case  is- 
taken  out  of  the  mischief  intended  to  be  guarded  against  by  the  statute,  to- 
wit,  fraud  and  perjury.  Vaupell  v.  iVoodiDard,  2  Sandf.  Ch.  143,  was  decided 
upon  the  authority  of  Cozine  v.  &raham,  2  Paige,  177,  in  which  the  chan- 
cellor said:  "The  rule  of  pleading  on  this  subject  is  well  settled  in  the  courts 
of  law,  and  1  do  not  see  why  the  principle  of  that  rule  is  not  equally  appli- 
cable to  this  court.  It  is  there  held  that  the  statute  did  not  alter  the  form  of 
pleading;  that,  if  an  agreement  or  contract  is  stated  in  the  declaration  to- 
have  been  made,  it  is  not  necessary  to  allege  that  it  was  in  writing,  as  tiiat 
will  be  presumed  until  the  contrary  appears.  If  the  agreement  is  denied,  the 
plaintiff  must  produce  legal  evidence  of  its  existence,  which  can  only  be  done 
by  proJucing  a  written  agreement,  duly  executed  according  to  the  provisions 
of  the  statute.  If  the  agreement  is  admitted  by  the  pleadings,  no  evidence  U> 
prove  its  existence  is  necessary;  and  the  court  never  inquires  whether  it  was 
or  was  not  in  writing."  Hence  it  is  that  a  complaint  need  not  allege  that  a 
contract  which  would  be  void  unless  reduced  to  writing,  and  signed,  was  in 
fact  in  writing.  Marston  v.  Sfveet,  66  N.  Y.  206;  Living^on  v.  Smith,  14 
How.  Pr.  490;  Stem  v.  Drinker,  2  E.  D.  Smith,  401;  Amburger  v.  Marvin,  4 
E.  D.  Smith,  893;  Washburn  v.  Franklin,  7  Abb.  Pr.  8,  28  Barb.  27.  If 
the  defendant,  by  not  denying,  admits  the  existence  of  the  contract  declared 
upon,  he  admits  its  legality,  unless  lie  specially  pleads  the  statute  of  frauds, 
to-wit,  that  it  was  not  in  writing,  and  therefore  void.  But,  where  the  de- 
fendant (as  in  this  case)  denies  that  he  ever  made  such  a  contract  as  is  alleged 
in  the  complaint,  he  need  not  plead  the  statute:  and  unless  the  plaintiff  proves 
a  contract  valid  in  law  he  cannot  recover.  Spear  y.  Hart,  3  Rob.  (if.  Y.)- 
420;  Qoelet  v.  Cmodrep,  1  Duer,  132;  Champlin  v.  Parish,  11  Paige,  405; 
Harris  v.  Knickerbocker,  5  Wend.  638;  Haight  v.  Child,  34  Barb.  186;  Duffv 
V,  O' Donovan,  46  N.  Y.  223.  A  defendant  who  denies  that  he  ever  male  the 
contrai't  alleged  is  certainly  not  bound  to  plead  the  contradictory  defense  that 
it  was  not  in  writing.  If  he  never  made  the  contract,  it  follows  that  it  could 
neither  l>e  oral  nor  written ;  in  short,  it  never  had  existence  in  any  form  what- 
ever. If,  in  attempting  to  prove  the  contract  alleged,  the  plaintiff  fails  to 
prove  that  it  was  made  in  a  form  sutHcient  to  bind  the  defendant,  how  can  he 
consistently  ask  a  court  of  justice  to  hold  the  defendant  liable  on  it,  or  com- 
plain if  the  court  does  not?  Of  course,  if  the  defendant,  by  his  written  an- 
swer, admits  tlie  contract,  legal  evidence  of  it  is  furnisiied  by  the  very  admis- 
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sion,  and  no  proof  whatever  is  required  on  the  subject.  It  is  therefore  dear 
that  the  court  in  Porter  v.  Wormner,  supra,  did  not  intend  to  establish  any 
new  ruie  of  pleading,  but  simply  applied  existing  rules  to  the  peculiar  circum- 
stances of  the  case  then  under  consideration.  Ic  follows  that,  as  the  contract 
sued  upon  was  void  by  the  statute,  the  plaintiff  could  not,  in  the  face  of  the 
denial  contained  in  the  defendant's  answer,  recover,  in  the  absence  of  an  agree- 
ment in  writing  subscribed  by  the  defendant.  The  contract  being  void,  the 
defendant  had  the  right  to  discharge  the  plaintiiT  at  any  time,  without  cause, 
upon  paying  him  for  the  services  actually  performed;  and  this  he  did  before 
suit  brought.  He  can  be  required  to  do  no  more.  The  judgment  appealed 
from  must  therefore  be  reversed,  and  a  new  trial  granted,  with  costs  to  the 
appellant,  to  abide  the  event.    All  concur. 


In  re  Smith's  Estate,  (two  cases.) 
[Surrogate's  Court,  New  York  County.    September  20, 1889.) 
Tbdbts — ^Rrhoyai.  ot  Tbustix. 

Where  a  trustee  fails  to  charge  herself  with,  rents  received,  and  evinces  snoh 
carelessness  as  proves  her  an  unsafe  guardian  of  others'  property,  and  her  testi- 
mony discloses  an  intention,  persisted  in  until  discovery,  to  conceal  from  the  in- 
terested parties  her  reception  of,  and  intention  to  appropriate,  such  rents,  she 
will  be  removed  as  trustee,  and  It  need  not  be  found  that  she  is  dishonest  or  im- 
provident 

Applications  by  Mrs.  Drinker  and  others,  and  Hanford  Smith  and  others,  to 
remove  the  trustee  of  the  estate  of  Hanford  Smith,  deceased. 

Dilloway,  Davenport  &  Leeds,  for  Mrs.  Drinker  and  others.  ,  Dill,  Chany' 
bers  &  Seymour,  for  Hanford  Smith  and  otliers.    Otide  Dupre,  for  trustee. 

APPLICATION  OF  HR8..DBIKEEK  AMD  OTHERS. 

Bansom,  S.  The  evidence  which  Is  now  before  the  court  shows  that  the 
learned  referee  lias  found  that  the  respondent  collected  before  the  death  of  the 
testator  the  sum  of  9l>068,  and  afterwards  the  further  sum  of  $465,  and  that 
she  failed  to  charge  herself  in  her  account  with  any  part  of  these  sums,  and 
that  she  was  charged  with  the  same  by  a  decree  of  tins  court,  entered  upon 
the  report  of  a  referee  holding  her  liable  for  it.  Tlie  learned  referee  herein, 
however,  decides  that  her  failure  to  charge  herself  with  the  moneys  collected 
was  not  the  result  of  dishonesty  or  bad  faith,  and  concludes,  as  matter  of 
law,  that  she  was  not  guilty  of  any  misconduct  for  which  she  could  be  re- 
moved. This  conclusion  of  law  seems  to  be  deduced  solely  from  the  finding 
of  fact  as  to  the  al>sence  of  dishonesty  and  bad  faith  in  omitting  to  charge 
herself  with  the  collections  stated.  It  is  apparent  tliat  the  learned  referee 
has  not  considered  whether  the  acts  or  omissions  in  question,  although  done, 
or  omitted  to  be  done,  in  good  faith,  and  with  no  dishonest  purpose,  might 
not  involve  such  an  improper  application  or  administration  of  the  funds  of 
the  trust,  or  such  an  improvident  management  thereof,  or  such  other  miscon- 
duct in  the  execution  of  the  trust,  as  would  justify  the  removal  of  the  trus- 
tee. That  the  utmost  good  faith  and  honesty  would  not,  in  a  multiplicity  of 
instances  readily  suggested  as  coming  within  the  cases  mentioned,  save  a 
trustee  from  removal  from  his  oflice,  is  manifest.  The  statute  plainly  recog- 
nizes this.  Section  2817.  subd.  2,  Code  Civil  Proc;  Sstate  of  Stanton,  2  N. 
Y.  Supp.  842;  Morgan  v.  Morgan,  3  Dem.  Sur.  616. 

I  have  very  carefully  examined  and  considered  the  evidence  which  has  been 
adduced  before  the  learned  referee,  and  am  unable  to  reach  any  other  conclu- 
sion than  that  which  follows.  The  testimony  of  the  respondent  given  upon 
the  previous  reference,  and  whici)  has  been  admitted  in  evidence,  discloses, 
to  my  mind,  an  intention  on  her  part,  existing  at  and  previously  to  the  time 
Of  the  filing  of  her  account,  and  afterwards  persisted  in  until  discovery  mado 
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Imposatble  its  further  continuance,  to  conceal  from  tlie  parties  interested  tbe 
fact  of  her  reception  of  the  rents  collected,  and  to  convert  the  same  to  her  use. 
This  conduct  I  deem  such  dishonesty  as  would  warrant  her  removal.  Aside 
from  this,  and  assuming  that  she  had  no  knowledge  of  the  amount  of  the 
rents  she  received  i  n  the  month  of  May  previously  to  her  father's  death,  which  I 
do  not  believe,  she  should  at  once,  upon  the  death  of  her  father,  (which  occurred 
on  the  11th  day  of  May,) or  at  least  as  soon  thereafter  as  she  bad  received  her 
letters,  have  informed  herself  of  their  amount,  and  the  disbursements  made 
from  them;  as  she  knew,  1  am  satlsfled  from  the  evidence,  that  any  balance 
remaining  constituted  assets  of  tlie  estate,  for  which  she  was  accountable  as 
executrix.  Uer  testimony  with  regard  to  the  rents  received  from  Wolfe  since 
the  death  of  the  testator,  and  her  attempted  explanation  of  her  omission  to 
charge  herself  with  them,  evidence  such  a  degree  of  carelessness  and  inatten- 
tion as  prove  her  to  be  an  unsafe  guardian  of  the  property  of  others.  Her 
conduct  with  respect  to  the  rents  collected,  before  as  well  as  after  her  father's 
death,  is  such  as  to  satisfy  me  that  she  has  not  shown  that  fidelity  which  the 
law  exacts  from  a  person  in  her  position ;  but,  on  the  contrary,  she  has  so 
improvidently  and  faithlessly  managed  the  property  committed  to  her  charge 
as  to  render  her  an  unfit  person  for  the  due  execution  of  her  trust.  Section 
2817,  subd.  3,  Code  Civil  Proc,  and  cases  above  cited.  It  is  liardly  necessiiry 
to  add  that  the  fact  that  tlie  trustee  satisfied  the  decree  which  charged  her 
with  the  rents  in  question — a  decree  which  could  have  been  enforced  by  pro- 
ceedings for  contempt — does  not  relieve  her  from  liability  to  removal.  In  re 
Wiggins,  29  Hun,  271.  I  have  thus  reached  a  conclusion  opposed  to  that  ar- 
rived at  by  the  learned  referee,  and  am  therefore  constrained  to  overrule  bis 
report,  and  decide  that  the  respondent  should  be  removed  from  her  office  as 
trustee. 

'  APPLICATION  OF  HAKFORD  SMITH  AND  OTHEBS. 

Baksoh.  S.  The  evidence  warrants  the  findings  contained  in  the  report 
of  the  referee,  and  also  the  disposition  which  he  made  of  the  requests  to 
find  of  the  petitioner  Hanfurd  Smith.  The  provisions  of  the  Code,  as  well  as 
the  cases  cited  below,  show  that  it  is  not  necessary  to  find  that  the  respondent 
was  dishonest,  although  it  is  not  entirely  beyond  doubt  that  she  was  not. 
Kor  is  it  necessary  to  tind  that  she  was  improvident,  in  the  general  sense  of 
that  term,  to  justify  her  removal;  but  the  grounds  specified  in  the  referee's 
report  are  sufficient,  and  compel  the  court  to  decree  her  removal.  Code  Civil 
Proc.  §  2817,  subd.  2;  Estate  of  Stanton,  2  N.  Y.  Supp.  342;  Morgan  v.  ifor- 
gan,  3  Dem.  Sur.  616.  The  case  of  Etrterson  v.  Bowers,  14  N.  Y.  449.  re- 
ferred to  by  the  respondent's  attorney  upon  the  argument,  has  no  application, 
as  the  facts  relied  upon  for  the  removal  of  the  trustee  in  the  present  proceed- 
ing were  not  then  grounds  for  removal,  and,  of  course,  were  not  considered. 
The  Code  of  Civil  Procedure  has  siuce  made  them  such  grounds.  Bee  section 
of  Code  above  cited. 


In  re  Hill's  Estate. 
(Sxirrogate''s  Court,  New  York  County.    Juno  18, 1889.) 

BZBCVTOBS  AND  ADMISISTKATORS — ACCOUXTIJJO — FAILUIUt  TO  DEFEND  ACTIOS. 

Where  a  claim  of  an  administrator  against  his  decedent's  estate  is  assigned,  and 
referred  as  a  disputed  claim,  and  tne  administrator  fails  to  make  the  apparent  de- 
fense of  the  statute  of  limitations,  and  all  the  testimony  in  sapport  of  the  claim  is 
incompetent,  though  not  objected  to  by  the  administrator,  the  jadgment  allowing 
such  claim  will  be  set  aside  upon  exceptions  to  the  referee's  report  on  a  settlemeM 
of  the  administrator's  accounts,  and  all  claims  for  costs  and  expenses  in  connection 
therewith  will  be  disallowed. 

Motion  to  confirm  report  of  referee. 
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HaaUngt  &  Southumrth,  for  admiuistratOTS.  George  Wtlcoas,  for  contest- 
ant. 

Ransom,  S.  Motion  to  confirm  report  of  reteree,  ana  to  overrule  exceptions 
filed  thereto,  on  the  judicial  settlement  of  the  accounts  of  the  administrators. 
The  exceptions  relate  to  three  items  allowed  by  the  referee:  (1)  Two  hun- 
dred and  fifty  dollars  paid  for  legal  services;  (2)  $120.75  paid  for  costs  and 
disbursements  in  a  suit  against  the  administrators;  (3)  claim  originally 
owned  by  one  of  the  administrators,  but  subsequently  assigned  to  bis  daugh- 
ter. For  30  years  prior  to  her  decease,  the  decedent  lived  with  tlie  adminis- 
trators, who  are  husband  and  wife;  tiie  latter  being  the  sister  of  the  deceased. 
Subsequent  to  her  decease  one  of  the  administrators  (the  husband)  presented 
a  claim  to  himself  and  his  wife,  as  administrators,  and  subsequently  assigned 
the  same  to  his  daugliter.  The  matter  whs  referred  as  a  disputed  claim,  tin- 
der the  statute,  and  the  judgment  rendered  in  favor  of  the  plaintiff.  This 
judgment  exceeds  in  a  considerable  sum  the  entire  value  of  the  estate.  Tlie 
contestant  claims  that  it  was  obtained  collusively,  and  is  void,  and  that  tiie 
claim,  being  that  of  the  administrator,  could  not  be  referred,  but  must  be 
proved  before  the  surrogate  on  tlie  nccounting.  The  only  testimony  tal(en  be- 
fore the  referee  was  that  of  the  plaintiff,  and  her  father  and  motlier,  the  ad- 
ministrators. It  appears  from  the  testimony  given  by  the  assignee  of  tliis 
claim,  the  daughter  of  the  administrator,  that  slie  was  unaware  uf  the  fact  of 
assignment,  paid  no  consideration  tiierefor,  and  knew  nothing  whatever  with 
reference  thereto.  It  la  dear,  therefore,  that  the  assignment  was  merely 
colorable. 

The  apparent  defense  of  the  statute  of  limitations  was  not  interposed  to 
the  claim,  or  any  part  thereof,  and  all  the  material  testimony  that  would  in 
any  way  be  relied  upon  to  sustain  the  claim  was  susceptible  to  objection  un- 
der section  829,  Code  Civil  Froc.  Had  the  former  defense  been  interpused,  I 
am  of  opinion  that  certainly  the  greater  part  of  the  claim  would  have  been  re- 
jected; and,  if  the  testimony  is  considered  as  tlioii<xh  the  latter  objection  had 
been  insisted  upon,  the  court  would  find  nothing  upon  which  to  base  a  judg- 
ment in  favor  of  the  claimant.  Reading  the  testimony  taken  upon  the  refer- 
ence of  the  claim,  and  comparing  the  same  with  that  taken  on  the  accounting 
herein,  I  am  forced  to  conclude  that  the  judgment  was  obtained  in  such  a 
manner  that  its  authority  will  not  be  rec«>giii7.e(l  in  this  proceeding.  "It  has 
become  an  established  rule,  settled  in  the  adrainistratiun  of  justice,  that, 
where  a  judgment  has  been  fraudulently  obtained,  it  may  either  be  set  aside 
by  an  action  brought  for  that  object,  or  the  judgment  itself  may  be  defeated 
by  a  defense  to  any  legal  proceeding  taken  upon  its  authority."  Richardson 
V.  Trimble,  38  Hun,  410,  and  cases  cited.  It  is  not  necessary  to  bring  an  ac- 
tion to  avoid  the  record.  MandeviHe  v.  Reynolds,  68  N.  Y.  528.  See.  also, 
Wurd  V.  Toten  of  StmthfUld,  102  J^^.  Y.  287,  6  N.  E.  Rep.  660.  In  Riehard- 
•on  v.  Trimble,  supra,  the  term  "fraud"  is  defined  by  Justice  Daniels, 
writing  the  opinion  of  the  general  term,  as  follows:  "Fraud,  '  in  the  sense  of 
a  court  of  equity,  properly  includes  all  acts,  omissions,  and  concealments 
which  involve  a  breach  of  legal  or  equitable  duty,  trust,  or  confidence  justly 
reposed,  and  are  injurious  to  another,  or  by  which  an  undue  and  unconscien- 
tious advantage  is  taken  of  another.'    1  Story,  £q.  Jur.  (5th  £d.)  §  187." 

The  facts  I  have  briefly  recited  are  established  by  the  evidence,  and  consti- 
tute a  vali.l  defense  to  so  much  of  this  proceeding  as  is  based  upon  the  au- 
thority of  the  judgment.  The  failure  of  the  administrators  to  interpose  the 
available  legal  defenses  was  such  a  neglect  of  duty  as  to  charge  them  with 
the  damage  occasioned  to  the  estate  by  such  failure.  An  executor  or  admin- 
istrator is  bound  to  set  up  the  bar  of  the  statute  of  limitations,  and  will  not 
be  allowed  in  his  accounting  any  sum  paid  upon  a  debt  which  at  the  time  of 
its  payment  by  him  was  barred  by  the  statute.    Butler  v.  Johnson,  111  N. 
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T.  204. 18  N.  E.  Bep.  643.  The  other  items  which  are  the  subject  of  excep- 
tion were  for  legal  services  and  costs  in  connection  with  the  reference  of  tlie 
alleged  disputed  claim  of  tlie  administrator.  I  think  tbej  should  stand  or 
fall  with  the  determination  of  the  main  exception.  Exceptions  to  the  ref- 
eree's report  sustained. 


In  re  Fret's  Will. 
(Surrognte''»  Court,  New  York  Counly.    September  8, 1880.) 
1.  Wills — PROBiTE — Evidence. 

W  here  a  will  is  on  its  face  properly  executed  and  attested,  and  one  of  the  sab- 
scribing  witnesses,  whose  memory  of  other  druumstances  connected  therewith  is 
defective,  states  that  she  was  not  asked  to  sign  the  will,  and  the  other  subscribing 
witness,  who  also  drew  the  will,  and  a  third  person  who  was  present  at  its  execu- 
tion, testify  positively  to  the  contrary,  and  there  is  nothing  to  show  fraud,  the  will 
should  be  admitted  to  probate. 
9.  Same — Validitt — Referexce  to  Letter, 

Where  a  testator  bequeaths  one-fourth  of  his  residuary  estate  to  his  executor  for 
purposes  to  be  made  known  by  a  letter  written  by  the  testator,  said  letter  to  form 
a  part  of  the  will,  and  the  letter  cannot  be  found,  the  will  is  valid  except  as  to  the 
one-fourth,  as  to  which  testator  is  intestate. 

Application  for  the  probate  of  the  will  of  Joseph  B.  Frey,  deceased. 
George  W.  Carr,  for  proponent.    Edward  B.  Crowell,  for  contestant. 

Ransom,  S.  The  instrument,  thoneh  without  date,  appears  by  the  testi- 
mony to  have  l)een  executed  on  the  17th  day  of  April,  1882,  the  date  of  a  let- 
ter referred  to  in  the  l>ody  of  tli<*  paper.  The  suttscribing  witnesses  were 
Charles  K.  Hilliard,  the  attorney  wiio  drew  the  will  and  superintended  its  ex- 
ecution, and  Mrs.  Clemence  Dodge.  During  the  seven  years  that  succeed  the 
event,  the  memory  of  Mrs.  Dodge  as  to  the  occurrence  had  become  nearly 
obliterated,  unless  her  testimony  was  given  in  a  disingenuous  spirit,  which, 
from  a  careful  reading  of  it,  seems  not  improbable.  When  the  attention  of 
Mr.  Hilliard  was  first  called  to  the  subject  after  the  testator's  decease,  he  said 
that  his  recollection  was  vague  as  to  the  circumstances  attending  the  transac- 
tion, but,  on  reflection,  he  whs  able  to  recall  the  facts.  If  his  testimony  is  to 
be  credited,  tlie  requirements  of  the  statute  were  substantiallycomplied  with. 
His  statements  in  that  regard  are  corroborated  by  the  proponent,  Mr.  Clire- 
hugh,  whose  wife  was  a  sister  of  the  decedent,  and  is  a  legatee  named  in  the 
will.  The  decedent's  widow,  by  her  attorney,  contested  the  probate  of  the 
paper,  alleging  that  it  was  not  the  decedent's  free  and  unconstrained  act,  and 
that  it  was  not  executed  in  conformity  to  the  statute.  Mr.  Hilliard  states 
that,  two  days  before  the  paper  was  executed,  Mr.  Clirehugh  gave  him  some 
headings  of  the  proposed  will,  of  which  he  took  memoranda.  On  the  day  on 
which  it  was  drawn,  he  proceeded  to  an  apartment  in  the  residence  of  the  de- 
cedent, whom  he  had  never  until  then  seen,  and  the  provisions  of  the  instru- 
ment were  discussed  by  the  decedent  and  Clirehugh,  and  he  then  drew  the 
will.  After  its  completion,  Mrs.  Dodge,  who  was  in  the  apartment  of  Mrs. 
Frey,  and  who  was  to  remain  with  her  during  the  night  because  the  decedent 
was  to  leave  for  Washington,  was  asked  by  him  to  come  into  the  room  where 
the  instrument  had  been  prepared,  he  stating  that  she  was  wanted  to  witness 
a  paper  for  the  disposition  of  his  patents,  and  that  he  did  not  say  that  it  was 
bis  will.  In  this  statement  she  is  contirmed  by  the  testimony  of  the  contest- 
ant. She,  however,  did  not  accompany  Mrs.  Dodge  into  the  other  room. 
When  tliere,  Mrs.  Dodge  states  that  no  one  aalied  her  to  sign  her  name  as  a 
witness  to  a  will.  Her  memory  is  singularly  perverse  in  respect  to  nearly  all 
the  circumstances  attemling  the  execution,  and  the  greater  part  of  her  testi- 
mony is  a  succession  of  answers,  "I  cannot  remember,"  to  the  questions  pro- 
pounded in  respect  to  the  successive  acts  to  constitute  the  valid  execution  of 
the  will.    Mr.  Hilliard,  in  1882,  had  l>een  adn'.itted  to  the  bar  for  three  years. 
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and  he  states  that  during  that  period  be  bad  drawn  six  wills.  He  farther 
testifies  that  on  this  occasion,  before  proceeding  to  the  decedent's  residpnce 
to  draw  the  paper,  he  took  the  precaution  to  loolc  at  the  statute  in  respect  to 
its  requirements.  At  the  foot  of  the  instrument  is  an  attestiition  chiuse  in 
his  handwriting;  and  lx>th  Hilliard  and  Clirehugb  say  it  was  read  at  tlie  time 
of  the  pxecutiiin  in  the  presence  of  both  witnesses. 

It  is  incredible  that  a  lawyer  of  any  experience  in  superintending  the  exe- 
cution of  wills,  unless  be  was  a  party  to  a  fraud,  should  have  written  the  re- 
citals contained  in  the  clause,  and  then  signed  them,  if  the  events  therein 
stated  had  not  taken  place;  and  as  he  testifies  that  bis  feelings  are  not  cordial 
towards  the  proponent,  Clirehugb,  because  he  had  refused  to  pay  bim  for  hia 
services  in  connection  with  the  matter,  I  Qertainly  see  no  reason  to  believe 
that  he  would  vary  his  statements  from  the  truth.  Nor  does  the  fact  that 
Clirehugb  and  HiUiard  do  not  agree  in  respect  to  some  of  the  important  de- 
tails of  an  interview  cause  me  to  doubt  that  the  will  was  properly  executed. 
Under  a  well-settled  principle  of  law,  if,  by  reason  of  the  lapse  of  time,  wit- 
nesses are  not  able  to  recall  the  circumstances  connected  with  the  execution 
of  a  testamentary  instrument  to  which  they  have  adixed  their  signatures,  the 
existence  of  an  attestation  clause  reciting  the  facts  requisite  for  a  due  execu- 
tion, and  to  which  the  witnesses  have  affixed  their  signatures,  comes  in  aid 
of  probate;  and  in  this  case,  as  its  statements  are  re-enforced  by  the  positive 
recollections  of  Mr.  Hilliard  and  Mr.  Clirehugb,  I  am  satisfied  that  the  will 
was  properly  executed. 

The  contestant  calls  in  question  the  construction  and  legal  effect  of  the  dis- 
position of  the  personal  estate  of  the  decedent  upon  a  further  ground.  By  the 
will  the  decedent  bequeaths  to  bis  wife  one-third  of  the  proftts  accruing  from 
certain  royalties  on  patents,  and  one-third  of  the  proceeds  of  the  sale  ftnd  man- 
ufacture of  a  certain  other  patent  to  be  issued  to  him,  and  gives  the  residue- 
of  his  estate  to  be  divided  into  four  equal  parts, — one  to  his  mother;  another 
to  bis  sister  Mrs.  Clirehugb;  another  to  his  brother  August  William;  andth» 
fourth  part  "unto  ray  executor,  to  be  devoted  by  him  to  and  for  a  certain' 
purpose  made  known  unto  said  executor  by  a  certain  letter  written  by  me  to- 
my  said  executor,  and  bearing  date  April  17,  1882;  the  said  letter  to  form  a 
part  of  this,  my  will."  No  such  letter  was  found  after  the  decedent's  death, 
Mr.  Hilliard  states  that  he  was  informed  by  the  decedent  and  by  Clirehugh,. 
at  the  time  of  drafting  the  will,  that  the  letter  was  then  in  existence.  In  thia 
respect,  the  recollection  of  Mr.  Clirehugh  is  different.  If  it  bad  l>een  written 
at  the  time,  and  was  properly  identified,  its  directions  would  be  followed  as  a 
part  of  the  instrument;  but  as  it  was  not  found,  and  I  hold  that  the  paper 
propounded  was  properly  proven  as  the  decedent's  will,  the  non-production  of 
the  letter  cannot  invalidate  the  provisions  for  the  disposition  of  three  of  the 
four  parts  of  the  residuary  estate,  and  that  the  fourth  part  must  go  to  the- 
parties  in  interest,  under  the  statute  of  distributions. 


In  re  Keech's  Estate. 
(Surrogate't  Court,  New  York  County.    June  20, 1869.) 

IiBOAOT  Tax— ExBiipnoNS— AufSHOcsB. 

A  charitable  iDstitution  which  requires,  as  a  conditton  of  entrance  thereto,  the-^ 
paymeni  of  an  admission  fee,  and  the  making  of  a  will  by  the  applicant  in  its  favor. 
Is  not  an  almshouse,  within  the  definition  of  a  "pare  cbarity, "  so  as  to  exempt  a 
heqnest  to  it  from  the  legacy  tax. 

Motion  to  confirm  the  report  of  the  appraiser  of  the  estate  of  Charlotte  Q.. 
S.  Keecb,  deceased. 

R.  B.  Selmes,  for  comptroller.  D.  8.  Olmatead,  for  executors.  Diaxm^ 
Williams  &  Ashley,  for  Baptist  Home  Society. 
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Banbom,  S.  The  appraiser  has  reported  as  subject  to  taxation  a  legacy  to 
the  "Baptist  Home  Society,"  to  which  report  objection  is  made  on  the  ground 
that  the  society  is  an  Hlmshouse,  and  as  such  exempt  from  taxation.  Coun- 
«el  for  the  society  relies  upon  the  case  of  Association  v.  Mayor,  etc.,  104 
N.  Y.  581,  12  N.  £.  Rep.  279,  as  authority  directly  in  point.  In  that  case 
tlie  court  held  an  almshouse  to  be  "a  house  appropriated  to  the  poor,"  and  it 
miglit  1)6  a  private  corporation.  It  thus  defines  the  meaning  of  an  almshouse 
as  relating  to  the  case  before  the  court:  "It  is  appropriated  wholly  f6r  the 
poor  who  are  colored  orphans,  and  where  they  are  to  have  a  place  of  refuge, 
and  to  be  boarded,  clothed,  and  suitably  educated,  etc.,  gratuitously."  A 
little  further  on:  "The  plaintiff  is  performing  a  work  of  pure  charity,  and  is 
taking  upon  its  own  shoulders  a  portion  of  the  burden  that  would  otherwise 
fall  upon  the  public."  Article  13  of  the  constitution  of  the  society  prescribed 
certain  rules  for  admission,  chief  among  which  is  the  payment  of  an  entrance 
fee  of  $100.  This  fee  may  be  remitted,  under  peculiar  circumstances,  by  the 
trustees,  and  no  fee  is  ciiarged  where  an  applicant  is  nominated  by  a  patron, 
who  becomes  such  by  the  payment  of  $1,000,  which  payment  gives  the  patroa 
the  rij;ht  to  have  one  person  at  a  time  continuously  maintained  by  the  society 
during  the  life-time  of  the  patron.  Affidavits  have  been  submitted  showing 
that  the  fee  has  been  remitted  in  some  cases  by  the  trustees,  but  very  rarely. 
Section  6  of  article  5  of  the  by-laws,  after  providing  that  the  committee  oa 
applications  shall  inquire  into  the  character,  etc.,  of  the  applicants,  and  in- 
form them  of  the  requirements  of  the  same,  says:  "This  committee  shall 
visit  accepted  applicants,  and  obtain  their  signature  to  a  contract  accepting 
tlie  terms  of  admission,  and  to  a  will  transferring  to  the  home,  for  the  con- 
sideration of  one  dollar,  all  the  property  of  which  they  are  or  may  be  pos- 
sessed." '  The  difference  between  the  two  cases  is  striking.  Ixl  Ansooiation 
V.  Mayor,  etc.,  supra,  it  was  a  pure  charity,  where  the  orphans  were  boarded, 
clothed,  and  educated  gratuitously.  No  charge  was  made  for  admission,  and 
they  were  at  no  expense  whatever.  Well  might  the  court  hold  that  that  in- 
stitution was  an  almshouse,  taking  some  of  the  burden  off  the  public.  In 
the  case  at  bar  an  admission  fee  is  charged  the  applicant,  or  has  been  paid  in 
bulk  by  a  patron,  or,  in  a  few  isolated  cases,  the  applicant  is  admitted  free. 
Each  applicant,  however,  who  is  accepted,  must  make  a  will  giving  to  the 
borne  all  the  property  he  has  or  may  have.  The  Baptist  Home  Society,  while 
no  doubt  a  grand  charity,  is  limited  in  its  scope,  and  cannot  fairly  claim  to  be 
an  almshouse,  under  the  definition  of  a  "pure  charity,"  where  everything  is 
provided  gratuitously.  The  society,  not  being  an  almshouse,  does  not  come 
within  the  exemption  as  laid  down  in  Catlin  v.  8t.  PauVs  Church,  20  N.  £. 
Kep.  864,  and  is  therefore  subject  to  the  tax.  An  order  should  be  handed  up 
conflrming  the  report  of  the  appraiser,  and  assessing  and  bxing  the  tax. 


/»  re  Lawhkncb's  Estate. 

(Surrogate't  Court,  New  York  County.    September  28, 1889.) 

1.  Trusts— Sale  of  Trust  Propbrtt— Promts. 

Where  the  interest  of  a  trust  fund  Is  payable  as  Inoome  to  a  life  beneficiary,  and 
the  securities  In  which  the  fund  has  been  invested  are  sold  at  a  profit,  it  is  error 
to  credit  the  protlt  to  the  income  account,  as  it  is  a  gain  to  the  principal,  to  whidi 
it  should  be  added,  to  go  eventually  to  the  one  entitled  to  receive  the  corpus. 
3.  Same — AocotJNTiNo  ov  Trusteb— Isterkst. 

Where  a  payment  by  the  testamentary  trustee  has  been  directed  by  a  decree,  it 
is  error  to  charge  him  compound  interest  on  the  sum  due. 

On  settlement  of  the  accounts  of  the  trustee  of  the  estate  of  William  Law- 
rence, deceased. 

Alexander  &  Oreen  and  Frederick  R.  Coudert,  for  the  trustee.  Hoffman 
Miller,  for  William  £.  Lawrence.    Albert  Bach  and  Walter  L.  McCorkte,  for 
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Isaac  Lawrence  and  Sarah  L.  Moser.    S^fils  L.  Soott,  for  Ann  E.  S.  H0I7- 
\fell. 

Ransom,  S.  I  have  examined  this  case  caref  nlly,  and  such  matters  as  have 
been  presented  in  a  sliape  to  enable  me  to  consider  them  I  have  disposed  of. 
.  The  others,  however,  are  left  in  such  a  condition,  owing  to  the  confused  man- 
ner in  which  they  are  submitted,  that  I  am  obliged  to  defer  their  determina^ 
tion.  The  report  of  the  referee  consists  of  opinions  and  findings,  facts  and 
evidence,  so  commingled  and  run  together  as  to  make  it  extremely  dilflcult, 
if  not  impossible,  to  ascertain  definitely  the  grounds  upon  which  he  bases  hia 
conclusions,  or  to  test  their  accuracy  or  correctness;  and  he  has  made  con- 
tradictory findings  of  fact,  no  doubt  by  inadvertence.  The  report  must  be 
sent  back  for  the  purpose  of  having  the  referee  state  his  conclusions  of  fact 
and  law  separately,  and  entirely  dissociated  from  his  opinion. 

The  amount  of  $462.63,  respecting  which  the  contestant,  William  £.  Law- 
rence, filed  his  fourtli  objection,  was  not  included  in  the  trustee's  accounts, 
and  vei7  properly  so.  The  amount  was  adjudged  to  be  paid  to  the  objectant 
by  the  decree  made  upon  the  former  accounting,  and  was  an  adjudication  and 
a  determination  enforceable  in  the  usual  way  in  which  any  other  money  decree 
or  judgment  could  be  enforced.  Sections  255S-2555,  Code  Civil  Proc.;  Laws 
1837,  c.  460,  §§  63, 64,  as  amended  by  chapter  104,  Laws  1844;  People  v.  Afar- 
shall,  7  Ab^.  N.  C.  380.  Obviously,  simple,  and  not  compound,  interest  could  be 
charged  on  the  amount  of  the  recovery.  What  defenses  might  be  success- 
fully interposed  to  the  attempted  collection  of  its  amount  could  be  set  up  when 
the  attempt  to  enforce  it  is  made  in  a  proper  proceeding.  If  any  claim  were 
made  herein  by  the  contestant  that  payments  to  him  which  the  trustee  seeks 
to  charge  against  funds,  or  for  which  he  is  now  accounting,  were  not  so  paid, 
but  paid  on  account  of  the  moneys  directed  to  be  paid  by  the  decree,  it  would, 
of  course,  be  necessary  to  take  into  consideration  such  moneys  in  ascertaining 
the  fact,  and  determining  the  extent  of  the  interest  of  the  contestant  in  the 
moneys  now  being  accounted  for.  In  no  aspect  of  the  case,  however,  can 
compound  interest  be  awarded  on  the  amount  directed  to  be  paid  by  the  de- 
cree, or  annual  rests  be  taken  in  computing  the  interest.  The  account  pre- 
pared by  the  referee  will,  he  having  allowed  interest  with  annual  rests  to  be 
charged  on  such  amount,  have  to  be  readjusted. 

The  eleventh  finding  of  the  referee,  respecting  the  profits  upon  the  sale  of 
the  United  States  securities  forming  part  of  the  trust  fund,  to  whose  income 
Isaac  Lawrence  is  entitled,  is  plainly  wrong.  This  profit  is  credited  to  in- 
come account,  and  allowed  as  income  to  the  life  beneficiary.  It  should  have 
been  added  to  the  principal  of  the  trust  fund,  and  go  as  a  part  thereof  to  the 
party  or  parties  eventually  entitled  to  receive  the  corpus.  The  referee  has 
found  that  the  decree  in  the  previous  accounting  is  binding  upon  the  other 
parties,  but  not  upon  Isaac  Lawrence,  as  he  was  not  cited  to  attend  such 
Hccuunting,  and  was  not  otherwise  before  the  court  in  such  proceeding.  The 
proof  of  service  of  citation  shows  that  he  was  served  with  the  citation.  It 
was,  notwithstanding  this,  competent  to  show  such  was  nut  the  fact.  Fer- 
guson  V.  Crawford,  70  N.  Y.  253.  I  do  not  decide  whether  the  evidence  was 
or  was  not  sullicient  to  justify  his  finding  in  this  regard.  Xothing  is  now 
determined  by  me  save  the  questions  involved  in  the  fourth  objection  of 
William  E.  Lawrence,  and  the  eleventh  finding  of  the  referee,  hereinbefore 
considered.  I  refer  to  the  finding  for  the  purpose  of  stating  that,  while  the 
referee  has  made  this  finding,  he  has  not  indicated  with  sutHcient  explicit- 
ness  the  particular  matters  atTected  by  it. 

I  am  unable  to  ascertain  definitely  from  the  exceptions  filed  by  the  trustee 
whether  any  exception  is  intended  to  be  interposed  to  the  disposition  which 
the  referee  has  made  of  so  much  of  his  report  as  deals  with  the  mortgage  for 
91,000  made  by  William  E.  Lawrence  to  the  accounting  parly.     The  latter's 
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thirty-sixth  exception,  which  attempts  to  raise  questions  respecting  the  dispo- 
sition made  by  tiie  referee  of  items  of  the  account,  is  too  general  and  inde^- 
nite.  It  seems  to  have  been  made  for  the  purpose  of  enlistiug  the  ingenu- 
ity of  the  court  in  a  career  of  exploration  aud  discovery  which  it  is  the  duty 
ot  the  counsel  to  wholly  undertake  himself.  This  exception  is  therefore  not 
available.  When  the  referee  shall  have  returned  to  the  court  his  report  with 
the  proper  findings,  the  counsel  will  be  expected  to  submit  anew  such  excep- 
tions as  they  may  wish  to  lile,  as  I  shall  consider  those  already  filed,  except 
to  the  extent  that  they  relate  to  the  questions  which  I  have  herein  disposed 
of,  as  not  before  me  for  consideration.  The  purpose  of  this  is  to  prevent 
confusion,  and  to  have  thi'  issues  presented  to  the  court  for  decision  plainly 
and  precisely  defined  and  indicated. 


In  re  Comstock's  Estate. 

(SurrogaU't  Court,  New  York  County.    Angnst  8,  1889.) 

WniLS— Capacitt  to  Make. 

Where  the  mental  capacity  of  the  testator  Is  the  qoestion  In  the  contest  of  a  wffl, 
and  the  testimony  of  BubscribiDK  witnesses  and  others,  apparently  disinterested, 
who  had  opportunities  for  observing  the  condition  of  testator's  mind,  show  that  at 
the  time  of  making  her  will  she  was  rational,  and  It  appears  that  the  disposition 
made  of  the  property  was  the  natural  result  of  her  surroundings,  and  in  accordance 
with  ber  intentions  previotisly  and  repeatedly  announced,  the  will  must  be  admit- 
ted to  probate. 

Application  for  admission  to  probate  of  a  paper  purporting  to  be  the  will 
of  Marie  l^uise  Comstock,  deceased.  Testator's  next  of  kin  contested  its  va- 
lidity on  the  ground  of  mental  incapacity  of  the  maker. 

George  Carleton  Comstock,  for  proponent.  A.  J.  A.  Cdllaghan,  for  con- 
testants. Strong  cj  Cadwalader,  for  St.  Mary's  Free  Hospital.  Edward 
Jacobs,  for  ISarab  S.  Beed.  Arnoux,  Ritvh  <b  Woodford,  for  Laura  Barbaria, 
legatee. 

Ransom,  S.  The  last  few  minutes  of  the  argument  have  been  devoted  to  a 
subject  which  has  very  little  to  do  with  the  question  to  be  decided  in  this  pro- 
ceeding. The  comment  of  cuunsBl  on  both  sides  upon  this  last  subject  is  jus- 
tified by  the  evidence  as  it  is  said  to  exist.  I  think  it  unfortunate,  not  for 
this  csise,  but  because  of  the  tenderness  which  we  all  feel  towards  women  and 
cliildren,  that  there  should  have  been  any  extended  remarks  upon  this  evi- 
dence, although  the  evidence  was  material  and  proper,  and  the  witness  testi- 
fied, whea  she  found  that  she  must,  by  direction  of  the  court,  briefly  and  hon- 
estly; and,  if  it  be  true  that  she  sinned,  in  the  language  of  the  Saviour  of 
mankind,  let  those  without  sin  cast  a  stone.  It  was  not  introduced  in  this 
case  for  the  purpose  of  discrediting  her  tfstimony,  as  I  understood  it,  at  all. 
It  was  not  referred  to  in  argument  for  the  purpose  of  discrediting  her  testi- 
mony, but  only  to  make  the  point,  which  was  a  perfectly  legitimate  one,  that 
that  was  probably  the  reason  that  Miss  Comstock  excluded  her  from  the  will 
in  which  she  had' theretofore  included  her;  and  Mr.  Ck>ckran  has  met  the  sug- 
gestion by  a  very  pertinent  inquiry,  and  I  might  agree  with  him  if  it  were 
necessary  for  me  to  decide  anything  about  it. 

Now,  in  regard  to  the  papers  propounded  as  the  last  will  of  Miss  Comstock, 
there  is  no  ditliculty  in  my  niind  al>out  a  proper  disposition  of  the  question. 
If  we  were  without  instruction  which  has  come  down  to  us  for  ages,  I  might 
say,  upon  this  precise  proposition,  I  might  find  it  mure  difiicult  to  dispose  of 
the  question  since  I  have  heard  the  very  plausible  argument  of  the  contestant's 
counsel.  But  in  the  light  of  precedents  which  he  referred  to,  which  have 
been  indorsed  and  are  indorsed  in  every  decision  made  by  every  court  in  this 
country,  on  the  doctrine  of  those  old  cases,  carried  down  to  the  present  time, 
there  cannot  \»  any  reasonable  doubt  in  the  mind  of  the  surrogate,  and  it 
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seems  to  me  in  the  mind  of  any  person  who  has  listened  to  this  evidence,  but 
that  Misa  Comatock,  at  the  time  she  executed  these  papers,  bad  capacity  to 
execute  a  will.  Whether  the  capacity  was  great  or  small  is  not  the  inquiry. 
Whether  the  capacity  then  was  as  it  had  been  for  some  years  previous  is  not 
the  inquiry.  Evidence  of  what  the  capacity  was  previously  and  subsequently 
is  admissible  as  throwing  light  upon  the  question  of  her  mental  strength  at 
the  time  she  executed  the  paper.  And  so  the  door  has  been  opened  very 
widely,  and  all  objections  by  the  proponent's  counsel  have  been  overruled,  that 
the  contestant  might  give  all  the  evidence  that  exists,  so  tliiit  the  surrogate 
should  have  a  perfect  understanding  from  that  evidence  of  this  lady's  condi- 
tion of  mind,  not  only  at  the  time  she  executed  the  paper,  but  at  a  prior  and 
at  a  subsequent  time.  Tlie  statute  which  controls  us  we  are  all  very  familiar 
with ;  and  the  rules  and  decisions  under  the  statute,  and  even  a  higher  and  a 
better  reason,  if  we  needed  to  look  for  it,  which  may  be  said  to  be  ingrained 
in  the  common  sense  of  a  man,  require  us  to  look  to  the  subscribing  witnesses 
to  a  testamentary  paper  as  the  most  trustworthy  source  of  information  in  re- 
gard to  the  then  condition  of  the  testator,  and  whether  or  not  the  act  was  free 
and  voluntary  and  unrestrained.  In  this  proceeding  the  usual  objections  were 
Aled.  I  do  not  think  that  the  fact  tliat  an  objection  is  spread  upon  a  paper 
charging  undue  influence,  and  then  abandoned,  is  to  be  regarded  with  any 
surprise.  The  objections  Bled  are  in  the  nature  of  a  pleading,  and  they  are 
for  the  purpose  of  presenting,  as  lawyers  understand,  the  issue,  and  all  the 
issues  that  may  be  inquired  into.  And  in  this  case  Mr.  Cockran  has  done 
what  honest  lawyers  always  do  upon  tiie  investigation  of  the  facts  of  the  case. 
He  has  frankly  stated  to  the  court  that  the  only  issue  under  the  evidence  is 
one  of  mental  capacity,  and  has  abandoned  the  charge  of  undue  influence;  so 
that  it  is  unnecessary  for  me  to  consider  specially  that  the  papers  were  pro- 
cured by  anybody's  improper  influence.  If  it  were,  of  course  I  agree  at  once 
with  Mr.  Cockran's  frank  statement  that  there  is  no  evidence  here  that  there 
was  any  influence  practiced  upon  Miss  Comstock  to  procure  this  will.  And  I 
may  say  that  I  cannot  see  that  there  is  any  evidence  from  which  it  would  be  fair 
to  infer,  or  even  to  suspect,  that  any  influence — improper  influence — had  been 
exercised.  Proper  influence,  we  understand,  is  legal.  A  friend  or  a  relative 
lias  a  right  to  persuade  a  testator  to  leave  a  benefaction  to  him;  but  there  is 
no  evidence  even  of  that.  Again,  in  the  whole  course  of  tlie  proceeding,  it 
appears  that  the  wills  are  precisely  in  accordance  with  previously  expressed 
testamentary  intentions.  There  is  no  doubt  about  that.  Miss  Comstock  had 
said  to  persons  who  testified — and  their  testimony  most  be  regarded  with  full 
credit,  and  the  fact  is  established  that  she  had  said — that  it  was  her  intention 
to  dispose  of  her  property  as  she  has  disposed  of  it.  And  it  does  not  seem  to 
me  unnatural  that  she  should  have  so  disposed  of  it,  considering  lier  sur- 
roundings and  the  way  she  accumulated  her  fortune.  It  seems  to  me  it  was 
perfectly  natural  that  she  should  prefer  to  bestow  upon  her  intimate  friends, 
and  those  who  had  been  with  her  in  the  accumulation  of  this  fortune,  the 
I'eneflts  of  its  enjoyment,  rather  than  tliat  it  should  go  to  collateral  relatives, 
who  were  second  or  third  cousins,  who  were  not  even  her  intimate  acquaint- 
ances. The  testimony  of  Mr.  Dochartyand  other  witnesses  introduced  by  the 
contestant  justifles  the  very  careful  inquiry  by  the  kin  of  this  lady  into  the 
factum  of  this  will,  and  how  it  was  procured;  and  the  contest  is  one  which 
should  have  l>een  commenced,  and  should  have  been  as  carefully  and  as  capa- 
bly prosecuted,  as  it  has  been.  Tlie  result,  to  my  mind,  is  as  I  have  already 
intimated.  I  had  occasion,  in  a  case  some  lime  ago,  to  examine  the  law  very 
carefully,  and  it  occurred  to  me  that  I  might  refer  to  some  of  tliose  cases;  but 
I  think  it  unnecessary.  The  law-books  are  full  of  precedents  upon  this  ques- 
tion, which  is  whether  Miss  Comstock,  at  the  time  she  executed  these  papers, 
bad  capacity  to  make  a  will,  and  whether  the  surrogate  is  satisfied,  from  all 
ibe  evidence,  beyond  any  reasonable  doubt,  that  that  is  so;  and  I  am  satisfied 
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that  she  bad  snch  capacity.  I  might  spend  some  time  in  referring  to  somo 
items  of  evidence,  ietters  of  the  decedent,  and  express  my  views,  if  tliey  would 
be  at  all  material,  upon  the  suggestion  that  these  letters  evidence  (ailing  iD- 
tellect,  and  that  they  are  contradictory  of  each  other.  For  the  sake  of  the 
case,  I  am  quite  willing  to  concede  that  all  that  is  true;  but  that  does  not  es- 
tablish such  mental  incapacity  as  should  reject  a  testamentary  paper.  A  great 
many  witnesses  were  called  by  the  proponent,  and  their  testimony  has  had 
great  influence  upon  me;  notably  Capt.  Samuels,  Mr.  Brackett,  and  others, 
who  had  abundant  opportunity  to  see  this  lady  about  the  time  these  papers 
wereexecuted,  before  that  time,  and  subsequent  to  that  time.  They  certainly 
appeared  to  be — and  I  have  no  doubt  they  are— disinterested  witnesses;  and 
they  are  unanimous  in  their  testimony,  in  spite  of  the  skillful  cross-examina- 
tion that  they  were  subject  to  in  their  statement,  that  in  any  view,  after  a 
description  of  this  lady's  conduct  and  speech,  that  she  seemeid  to  them  ra- 
tional down  to  some  considerable  period  of  time  after  the  execution  o(  this 
codicil.    Therefore  I  say  that  the  papers  must  be  admitted  to  probate. 


Pach  e.  Gilbert. 

{Superior  Court  of  Buffalo,  Trial  Term.    September,  1889.) 

Attachment — Vacation— Lien— Revbbsal  of  Ordeb. 

Where  the  lien  on  goods  seized  under  an  attachment  is  lost  by  their  delivery  to 
defendant  under  an  oraer  vacatiag  the  attachment,  it  U  restored  by  the  reversal  of 
such  order. 

Action  by  Moritz  Pach  against  Prank  T.  Gilbert,  as  sheriff,  for  failure  to 
levy  an  execution.  Judgment  was  entered  on  a  verdict  for  plaintiff,  and  de- 
fendant moves  for  a  new  trial  upon  the  minutes. 

O.  O.  Cottle,  for  plaintiff.     Charles  B.  Wheeler,  for  defendant. 

Hatch,  J.  Prima  facte,  where  a  sheriff  fails  to  return  an  execution 
within  the  required  time,  he  is  liable  for  the  amount  of  the  debt;  but  he  may 
show,  in  mitigation  of  damages,  that  defendant  therein  had  no  property  on 
which  the  execution  could  be  levied.  Ledyard  v.  Jones,  7  N.  Y.  -550.  It 
satisfactorily  appears  that  at  the  time  the  execution  was  issued,  and  to  the 
commencement  of  the  action,  tlie  defendant  therein  had  no  property  out  of 
which  it  could  be  made.  The  claim,  however,  by  plaintiff  is  that  under  and 
by  virtue  of  the  attachment  issued  in  the  action  a  lien  was  obtained  upon  suf- 
ficient property  to  satisfy  the  execution,  which  lien  has  not  been  lost.  In  an- 
swer to  this,  defendant  insists  that  no  lien  can  be  secured  by  virtue  of  an  at- 
tachment unless  there  be  an  actual  manual  custody  of  the  goods  attached  un- 
der it;  and  that  in  the  pr<-8ent  case,  the  judge  having  vacated  the  attachment, 
and  the  sheriff  having  released  the  levy  and  surrendered  the  goods,  the  lien  of 
the  attachment  was  gone  until  there  should  be  another  manual  seizure  under 
it.  which  in  this  case  never  did,  and  could  not,  take  place,  for  the  reason  that 
the  title  to  the  goods  had  passed  from  the  defendant,  leaving  nothing  upon 
which  the  oflicer  could  lay  hold.  It  may  be  conceded  that  no  lien  by  virtue 
of  an  attachment  can  be  secured  unless  there  be  a  manual  seizuro.  In  the 
present  case  there  was  suoh  seizure,  and  the  lien  of  the  attachment  in  the  first 
instance  was  perfect.  If  lost  at  all,  it  was  lost  by  an  erroneous  order  of  the 
court  in  vacating  it.  If,  then,  the  contention  of  counsel  for  defendant  be  cor- 
rect, an  error  of  the  court  results  in  defeating  a  vigilant  creditor  of  his  rights, 
even  though  he  succeeds  in  establishing  such  error,  and  is  left,  through  no- 
fault  of  his  own,  to  see  the  property  upon  which  he  once  had  a  legal  lieu  ap- 
propriated by  a  more  dilatory  creditor  of  no  higher  standing.  While  it  is  true, 
as  claimed,  that  there  is  a  distinction  between  executions  and  attachments, 
the  former  becoming  a  lien  upon  delivery  to  the  sheritf,  and  the  latter  only  by 
an  actual  seizure  of  the  property,  yet  I  see  no  reason,  and  find  no  law,  for- 
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continuing  such  distinction  after  there  has  once  been  a  valid  seizure.  Then 
each  is  equally  a  lien;  and  if  the  law,  as  has  been  held  in  the  case  hereafter 
cited,  will  restore  the  lien  of  a  judgment  and  execution  erroneously  vacated 
by  an  order  of  a  court,  when  such  order  is  itself  reversed,  I  see  no  reason  why 
it  will  not  restore  In  like  manner  the  lien  of  an  attacliment  erroneously  vac 
cated.  I  therefore  think  that  the  reasoning  and  principle  decided  in  King  v. 
Harris,  30  Barb.  477.  affirmed  in  34  N.  Y.  380,  apply  to  this  case,  and  are 
conclusive  of  it.  -  The  case  of  Anthony  v.  Wood,  96  N.  Y.  180,  is  not  in  con- 
flict with  this  conclusion,  for  the  reason  that  in  that  case  there  was  at  no  time 
a  valid  levy  of  the  attachment,  because  there  was  never  any  manual  custody 
of  the  property.  Here  there  was  an  actual  seizure  of  the  goods.  There  is 
presented  no  question  of  superior  intervening  rights.  The  judgments  upon 
which  the  executions  were  issued  were  all  for  pre-existing  debts;  and  within 
the  decision  of  King  v.  Harris,  supra,  no  equity  exists  in  their  favor.  The 
same  is  true  as  to  creditors  represented  by  the  assignee.  Say  v.  Birdaege,  5 
Denio,  619;  Blade  v.  Van  Vechtm,  11  Paige,  21.  It  follows,  therefore,  that 
the  sheriff  should  have  made  the  execution.  The  motion  for  a  new  trial  is 
denied,  and  Judgment  ordered  for  plaintia  on  verdict,  with  costs. 


Cbonin  e.  0'BBn.Er. 

(Superior  Court  of  Buffalo,  Speelal  Term.    Octo1>er,  1889.) 

ATTOBinnr  and  CLrairr— DisquijjTicATiow— SuBsxiTnTion. 

Under  Code  Civil  Proc  X.Y.  §  61,  prohibiting  the  olerk  of  a  oonrt  from  praetlolnff 
as  attorney  or  counselor  therein ;  and  section  65,  providing  that,  it  an  attorney  be- 
oomes  disabled  to  act  at  any  time  before  judgment,  no  further  proceedings  shall  be 
taken  against  the  party  for  whom  he  appeared  until  after  80  days'  notice  to  appoint 
another  attorney, — the  service  of  papers  by  the  surviving  partner  of  a  firm  of  attor- 
neys, i^ter  the  other  has  been  appointed  clerk  of  the  court,  is  authorized  and  reg^u- 
^ax  without  a  formal  substitution  for  the  latter,  who  remains  the  attorney  of  record, 
where  he  has  ceased  to  take  any  part  in  the  proceedings,  and  had,  with  the  consent 
ot  the  client,  turned  over  the  action,  and  all  the  papers  therein,  to  the  survivor. 

Motion  to  vacate  an  order. 

Action  by  Patrick  Cronin  against  Dennis  F.  O'Beiley.  FJaintiS  moves 
to  vacate  an  order  removing  the  receiver  appointed  in  the  action,  granted  upon 
motion  of  defendant. 

Norris  Morey,  for  plaintiff.    George  WadawortTi,  for  defendant. 

Hatoh,  J.  This  action  is  brought  for  the  dissolution  of  a  partnership  here- 
tofore existing  between  the  parties  to  it,  and  for  the  appointment  of  a  receiver. 
The  action  was  commenced  in  m85.  The  firm  of  Green,  McMillan  &  Gluck 
appeared  therein  as  attorneys  for  the  defendant.  In  February,  1886,  the  law 
firm  of  Shire  &  Van  Peyma  was  duly  sul)stituted  as  attorneys  for  defendant 
in  place  of  said  first-named  firm.  They  have  ever  since  remained,  and  are 
DOW,  the  attorneys  of  record.  On  the  Ist  day  of  October,  1886,  Moses  Shire, 
the  senior  member  of  the  last-named  firm,  was  duly  appointed  clerk  of  tliis 
court,  and  immediately  entered  upon  the  duties  of  said  oflice,  which  he  has 
ever  since  continued  to  perform.  On  the  29th  day  of  December,  1888,  motion 
papers  were  served  herein  on  behalf  of  the  defendant,  subscribed  by  H.  B.Yan 
Peyma,  as  attorney  for  the  motion,  asldng  that  the  receiver  appointed  in  the 
action  be  removed.  The  plaintiff's  attorneys  duly  appeared,  and  opposed  said 
motion,  and  the  same  was  heard,  without  objection,  upon  the  merits.  On 
the  21st  day  of  January,  1880,  the  judge  rendered  a  decision  granting  said 
motion,  and  on  the  28th  day  of  March,  1889,  an  order  in  conformity  therewith 
vras  duly  entered  in  the  office  of  the  clerk  of  this  court.  Motion  is  now  made 
to  vacate  and  set  aside  said  order  upon  the  ground  that  Shire,  being  still  the 
attorney  of  record,  is  by  statute  disqualified  from  practici  ng  in  this  court,  and 
v.7N.Y.8.no.9— 22 
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that,  while  he  bo  remains  such  attomex,  the  court  la  wlthont  power  to  entw- 
tain  proceedlnga  in  the  action. 

Section  61,  Code  Civil  Froc.,  providea  that  the  olerlE  of  a  court  shall  not 
practice  as  an  attorney  or  counselor  in  that  court;  and  counsel  for  plaintiff 
very  properly  insists  that  there  is  manifest  impropriety  in  such  a  relation. 
Very  cogent  reasons  exist  why  a  cleric  should  not  practibe  in  thecourt  of  which 
he  forms  a  part.  It  falls  within  the  reason  and  principle  which  disqualifies  a 
judge  from  participating  in  a  cause  in  which  he  is  interested.  If  the  fact, 
therefore,  be  that  the  clerk  occupies  such  relation,  then  this  motion  should  be 
granted.  It,  however,  appears  by  the  opposing  affidavits,  read  upon  this  mo- 
tion, and  no  attempt  is  made,  either  by  proof  or  assertion,  to  dispute  it,  that 
Mr.  Shire,  from  the  assumption  of  the  duties  of  clerk,  has  taken  no  part  io 
the  conduct  of  this  suit;  but  at  that  time,  by  and  with  the  consent  of  the  de- 
fendant, he  turned  said  action,  and  all  papers  therein,  over  to  H.  B.Yan  Feyma 
as  attorney,  and  thereupon  said  Van  Feyma  associated  with  him  Mr.  George 
Wadsworth  as  counsel,  and  ail  proceedings  therein  have  since  been  conducted 
by  said  last-named  persons.  Said  Shire  supposed  that  an  order  substituting 
said  Van  Feyma  as  attorney  for  defendant  bad  been  entered.  The  question 
thus  presented  is,  dues  the  fact  that  Shire  still  remains  the  attorney  of  record 
render  void  any  proceedings  had  therein,  even  though  in  fact  he  took  no  part 
therein? 

By  section  65,  Code,  it  is  provided  that  if  the  attorney  dies,  is  removed  or 
suspended,  or  otherwise  becomes  disabled  to  act,  at  any  time  before  judg- 
ment, no  further  proceedings  shall  be  taken  against  the  party  for  whom  he  ap- 
peared until  after  30  days'  notice  shall  be  given  to  appoint  another  attorney. 
Section  61,  Id.,  does  not  render  permanent  the  disqualiflcation  of  the  attor- 
ney in  the  present  case,  but  only  for  ttie  period  that  he  continues  in  office,  and 
during  such  period  he  is  prohibited  or  disabled  from  practicing.  By  section 
65  he  is  placed  in  the  category  and  upon  the  same  footing  as  if  he  were  dead; 
for  the  disability  here,  so  long  as  it  lasts,  is  quite  as  effective  in  preventing 
practice  in  this  court  as  death.  Shire  being  thus  diaquaUfled,  Van  Feyma  alone 
was  the  only  person  having  any  standing  to  represent  the  defendant.  It  was 
held  in  isaxton  v.  Dodge,  46  How.  Pr.  467-477,  that  service  of  notice  of  trial 
upon  the  surviving  partner  of  a  firm  of  attorneys  was  regular.  I  see  no  rea- 
son why  the  converse  of  the  rule  is  not  equally  sound,  nor  why  it  is  not  equally 
applicable  to  any  case  of  disability  created  by  law.  1  am  therefore  constrained 
to  hold  that  the  service  of  the  motion  papers  by  Van  Feyma  was  authorized 
and  regular  without  a  formal  substitution.  But,  if  it  be  conceded  that  the 
service  of  the  motion  papers  by  Van  Feyma  alone  was  irregular,  the  plaintiff, 
by  appearing  and  arguing  the  motion  upon  the  merits,  and  awaiting  a  decision 
of  the  motion,  without  objection,  cannot  now  be  lieard  to  urge  that  the  court 
should  not  have  heard  or  decided  it.  If  any  irregularity  existed,  it  has  been 
waived.  In  re  Cooper,  93  N.  Y.  507;  Hotoard  v.  Sexton,  1  Denio,  440;  In 
re  Hathatoq,y,  71  N.  T.  238;  White  v.  Coulter,  59  N.  Y.  629,  If,  however, 
it  appeared  that  Shire  had  participated  to  any  extent,  however  slight,  in  the 
proceedings  now  sought  to  be  set  aside,  it  would  be  the  duty  of  the  court  to 
interfere,  and  vacate  the  order,  notwithstanding  that  no  objection  was  Inter- 
posed; but,  where  it  so  clearly  appears  that  it  has  in  no  manner  interfered  or 
been  connected  with  the  proceeding,  there  exists  no  ground  for  interference. 
The  motion  is  therefore  denied,  with  costs. 


O'CoNNBLL  0.  Madden  et  aL 
{Superior  Court  of  Buffalo,  SpeoUU  Term.    Ootober,  1880.) 

Fbaudulkit  CJonvbtanobs — ^Insoltbiit  Debtob — VoumTAKi  Dbbd. 

Where  an  insolvent  debtor,  wliose  debt*  are  all  of  the  same  olass,  conveys  all  his 
property  to  third  persons,  who  immediately  convey  it  to  his  wife,  such  oonTeyanoes, 
being  without  coosldemtdon,  are  in  fraud  of  his  creditors,  and  void. 
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4.  Eura— MoBTOAaB  bt  GBAjmaa. 

In  such  a  case,  mortgages  ezeoated  by  the  insolyent's  wife  to  oert^n  of  hli  cred- 
itors, after  his  death,  do  not  give  preferences  to  the  mortgagees  as  against  other 
creditors;  the  estate  upon  the  insol rent's  death  becoming  assets  in  the  hands  of 
his  administratrix  for  the  benefit  of  ali  liis  creditors. 

Aclion  by  Bridget  O'Connell,  as  administratrix  of  John  Madden,  deceased, 
Against  Kuth  C.  Madden,  to  set  aside  certain  conveyances  as  in  fraud  of  cred- 
itors. It  appeared  that  plaintiff's  intestate,  being  insolvent,  and  indebted  to 
Mary  Madden,  Maggie  Ford,  and  plaintiff,  had  conveyed  bis  real  estate  to 
'Charles  Cooper,  who,  about  three  days  afterwards,  conveyed  it  to  Kuth  C. 
Madden,  the  intestate's  wife.  Both  of  these  deeds  were  without  consideration. 
Rodney  Daniels  became  the  assignee  of  Mary  Madden's  claim,  and  on  his 
death  his  executrix  was  made  a  pai-ty  defendant. 

White  &  Simons,  for  plaintiff.  A.  W.  Hickman,  for  defendants  Ruth  C. 
Madden  and  Maggie  Ford.  Rogers,  Locke  A  MUbum,  for  defendants  Mary 
Madden  and  Ann  E.  Daniels. 

Hatch,  J.  The  deeds  of  conveyance  which  vested  title  in  Ruth  C.  Madden 
were  each  without  consideration.  John  Madden  was,  at  the  time,  unable  to 
pay  his  debts  in  full.  His  only  property  was  the  house  and  lot  conveyed; 
40  that  at  the  time  of  the  conveyance,  as  well  as  the  date  of  bis  death,  be 
was  insolvent.  The  rule  of  law  under  such  circumstances  is  that  failure  of 
consideration  and  insolvency,  coupled  together,  furnish  controlling  circum- 
stances for  finding  fraudulent  intent.  Briokson  v.  Quinn,  47  N.  Y.  410; 
Wheel  Co.  V.  FieUling,  101  N.  Y.  504^08.  5  K.  E.  Rep.  431;  Cole  v.  Tyler,  65 
N.  Y.  73;  PotU  v.  Hart,  99  N.  Y.  168, 1  N.  E.  Rep.  605.  The  law  gives  no 
preference  to  a  vigilant  creditor  in  the  estate  of  a  deceased  debtor.  It  simply 
impounds  his  property  for  the  benefit  of  all  bis  creditors.  Lichtenberg  v. 
Herdtfelder,  103  N.  Y.  302-306,  8  N.  E.  Rep.  526.  In  this  case,  deceased,  at 
the  time  of  the  conveyance,  was  insolvent.  The  debts  existing  were  more 
than  the  value  of  all  the  property  he  then  or  subsequently  owned.  The  con- 
veyance was  without  consideration.  This,  coupled  with  the  fact  that  the 
debts  were  all  of  the  same  class,  the  obligation  to  pay  being  the  same,  mor- 
ally and  legally,  furnishes  evidence  stilUciently  satisfactory  upon  which  to 
base  a  finding  that  the  deeds  from  Madden  to  Cooper  and  wife,  and  by  them  to 
Ruth  C.  Madden,  were  in  law  fraudulent  and  void  as  hindering,  delaying, 
and  defrauding  creditors.  Being  so  void,  the  estate  became  an  asset  in  the 
hands  of  his  administratrix  for  the  payment  of  his  debts,  and  it  became  and 
was  her  duty  to  pursue  the  estate  in  the  hands  of  the  fraudulent  grantees,  to 
the  end  that  it  might  be  applied  to  liquidate  his  indebtedness.  Lichtenberg  T. 
Herdtfelder,  supra. 

The  direction,  assuming  it  to  have  been  made,  by  John  Madden  to  pay  Mary 
Madden's  debt,  created  no  trust  in  her  favor  to  have  her  debts  first  paid.  It 
may  be  assumed  that  if  Ruth  C.  Madden  obtained  title  to  the  property  by  vir- 
tue of  an  agreement  to  pay  the  debt  of  Mary  Madden,  so  that  she  became  per- 
sonally liable  for  its  amount,  that  it  would  furnish  sufficient  consideration  to 
uphold  the  conveyance.  Such  is  the  contention  of  Mr.  Locke.  It  must  fail, 
however,  for  the  reason  that  it  finds  no  basis  in  fact.  Ruth  C.  Madden  no- 
where so  testified.  On  the  contrary,  her  claim  is  that  she  owned  one-half  of 
the  property,  and  was  consequently  entitled  to  it  upon  John  Madden's  death; 
while  Mary  Madden  says  that,  just  previous  to  John's  death,  he  stated  to 
Ruth,  in  her  presence,  "for  her  to  pay  me  all  the  money  be  ever  owed  me,  and 
the  interest.  He  didn't  say  where  she  was  to  get  it.  *  *  *  She  [Ruth] 
asked  how  much  it  was.  *  *  *  He  told  her  $1,800.  Question.  What 
did  she  say?  Anstoer.  Some  friends  came  in,  and  she  didn't  say  any  more." 
She  further  testified  that  she  did  not  know  of  the  conveyance  to  Ruth  until 
after  John's  death.  Tliis  evidence  fails  to  establish  the  agreement  contended 
for,  and  there  is  none  other  adding  to  its  strength.    It  cannot  therefore  be 
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said  that  the  pajment  of  Mary's  debt  formed,  or  was  intended  to  form,  any 
consideration  for 'the  execution  of  the  deed;  nor  did  Buth  C.  Madden  at  any 
time  assume  to  enter  into  any  agreement  by  which  she  charged  herself  per- 
sonally with  the  payment  of  the  debt  as  a  condition  upon  which  she  accepted 
the  conveyance.  John  Madden's  object,  so  far  as  expressed,  was  that  he  de- 
sired Ruth  to  have  the  benefit  of  it  upon  his  decease,  in  prefeience  to  his  heirs. 
Tliere  was  no  intimation  made  at  the  time  of  the  conveyance  as  to  the  condi- 
tion or  riprhts  of  the  other  creditors;  so  that  in  no  aspect  did  Buth  become  in 
any  manner  chargeable  with  the  payment  of  their  debts.  Such  being  the 
status  of  the  property,  and  the  conveyance  which  vested  title  in  Ruth  C.  Mad- 
den being  void,  it  became  part  of  the  estate  of  John  Madden,  and,  as  such, 
liable  for  his  debts. 

As  already  seen,  no  vigilance  will  inure  to  secure  a  preference  In  a  deceased 
person's  estate;  and,  the  debts  all  being  of  the  same  class,  they  each  stand 
upon  the  same  footing.  As  a  consequence  of  this,  the  mortgages  executed  by 
Buth  C.  Madden  to  Rodney  W.  Daniels  and  Maggie  Ford,  as  well  as  tlie  as- 
signment by  Daniels  to  Mary  Madden,  do  not  avail  to  secure  a  preference  in 
their  favor  as  against  the  plaintiff  or  other  creditors,  but  they  must  be  atn- 
celed  and  discharged  as  liens  upon  the  property,  and  each  creditor  paid  in  full, 
if  the  property  be  sufiicient,  or  pro  rata,  as  the  case  may  be;  the  portion  sub- 
ject to  the  creditors'  lien  being  the  proceeds  of  the  property  subject  to  the 
lien  of  the  prior  existing  mortgage,  and  the  dower  of  the  widow.  The  con- 
veyances are  also  sought  to  be  upheld  upon  the  doctrine  of  a  resulting  trust 
in  favor  of  the  grantee,  Buth  C.  Madden.  This  contention  finds  support,  if 
at  all,  in  the  testimony  of  the  witness  Ciooper  as  to  the  declaration  of  John 
Madden,  made  just  prior  to  the  conveyance,  that  he  wanted  to  malie  pro- 
vision for  Buth.  She  owned  half  interest  in  this  property  down  below  when 
this  deed  was  made  out  of  the  liouse  and  lot;  and  he  wanted  she  should  have 
the  property  while  she  lived,  and  no  one  else  have  it  until  she  got  through 
with  it.  He  said  they  had  no  heirs,  and  she  was  the  one  that  ought  to  have 
it.  Assuming  this  testimony  competent  for  the  purpose  of  this  case,  it  falls 
short  of  establisliing  as  a  clear  fact  that  any  portion  of  what  was  called  the 
"property  down  below"  went  to  furnish,  in  whole  or  in  part,  thepurcliase 
price  of  the  property  affected  by  the  present  action ;  nor  is  this  position  aided 
by  the  testimony  of  Ruth,  as,  at  the  most,  it  was  a  mere  supposition  upon  her 
part.  The  title  to  the  property  on  Seneca  street  was  held  jointly  by  Madilen 
and  his  wife.  They  each,  therefore,  became  seised  of  the  entirety.  Bertles 
V.  Nunan,  92  N.  Y.  152.  When  this  property  was  sold,  assuming  its  pro- 
ceeds went  to  purchase  the  present  property,  it  nowhere  appears  that  there 
was  then  any  understanding  or  claim  made  by  Ruth  C.  Madden  that  she  h:id 
or  claimed  any  interest  in  the  property  affected  by  this  action.  The  fact  that 
title  was  taken  by  the  husband  alone  rebuts  such  presumption,  and,  in  addi- 
tion, it  was  so  taken  with  knowledge  on  her  part.  Her  legal  title  was  thus 
wiped  out  and  gone;  nor  was  it  kept  alive  by  virtue  of  any  agreement,  nor 
was  any  equitable  interest  claimed.  From  this  we  are  quite  able  to  say  her 
legal  title  has  not  survived,  and  the  claim  is  not  now  available  to  defeat  the 
creditors  of  John  Madden.  Niver  v.  Crane,  98  N.  Y.  40.  But,  it  we  treat 
one-half  as  paid  by  the  wife,  no  trust  resulted  in  her  favor,  as  the  statute 
provides  that  where  the  compensation  is  paid  by  one  person,  and  the  title  is 
taken  in  the  name  of  another,  no  trust  results  in  favor  of  the  person  paying 
the  money.  4  Bev.  St.  (8th  Ed.)  §  51,  o.  1,  pt.  2,  p.  2437.  See  Jftcer  v. 
Crane,  supra.  The  exceptions  in  the  statute  are  not  applicable  here.  It  thus 
appearing  that  the  deed  was  taken  in  the  name  of  Juhn  Madden  upon  pay- 
ment by  him  of  a  portion  of  the  purchase  money,  and  that  such  title  was  so 
taken  with  the  knowledge  and  consent  of  Ruth  C.  Madden,  no  trust  resulted 
in  her  favor,  even  though  some  portion  of  the  purchase  money  at  the  time 
legally  belonged  to  her.    Hurst  v.  Harper,  14  Uun,  280. 
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It  is  not  overlooked  that  there  may  be  established  an  Implied  or  resulting 
trust,  recognized  at  common  law  notwithstanding  the  statute;  but  careful  ex- 
amination of  the  cases  cited  fails  to  convince  my  mind  that  they  are  applica- 
ble to  the  facts  developed  here,  for  the  reason  that  the  evidence  is  insufficient  to 
show  any  equitable  interest  in  RiUh  C.  Madden  at  the  date  of  the  conveyance 
beyond  her  dower  interest.  If  these  views  are  correct,  it  follows  that  the 
plaintiff  should  have  judgment  setting  aside  the  conveyances  from  John  Mad- 
den to  Cooper,  and  from  Cooper  to  Ruth  C.  Madden;  also  a  judgment  setting 
aside  and  canceling  the  three  mortgages,  viz.,  that  to  Bodney  W.  Daniels,  as- 
signed by  him  to  Mary  Madden,  the  one  now  held  by  Ann  E.  Daniels  as  ex- 
ecutors, etc.,  and  the  mortgage  to  Maggie  Ford;  also  a  decree  adjudging  that 
the  said  property  be  sold  under  the  direction  of  the  court,  and  out  of  the  pro- 
ceeds thereof  there  be  first  paid  the  prior  mortgage,  and  the  widow's  riglit  of 
dower,  and  that  the  balance  be  applied  in  payment  of  the  just  debts  of  John 
Madden  in  full,  if  there  be  sutHcient  for  that  purpose,  and,  if  not,  then  pro 
rata  equally  upon  each.    Costs  of  this  action  to  be  paid  out  of  the  property. 


AvBBT  V.  New  York  Cent.  &  H.  R.  B.  Co. 
(Superior  Court  of  Buffalo,  Special  Term.    October  9, 1888.) 

1.  BaSSHBNTS — ObSTRCOTIOX — ^AOTIOSS — PaBTIBS — LSBSBES. 

Where  the  enjoyment  of  an  easement  appurtenaot  to  property  is  obstraoted,  tbe 
lessee  of  the  property  may  sue  for  damages,  he  being  the  real  party  in  interest,  la 
whose  name  actions  are  required  to  be  brought  by  Code  Civil  Proa.  {  449. 
S.  Same— NniSANCE. 

The  lessee  of  property  to  whioh  an  easement  Is  appurtenant  may  sue  for  damages 
for  the  obstruction  thereof,  it  being  a  nuisance. 

Action  by  John  G.  Avery  against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  There  was  a  verdict  for  plaintiff  at  tbe  trial  term,  and 
defendant  moves  for  a  new  trial.  For  previous  litigation  between  the  same 
parties,  see  2  N.  Y.  Supp.  101.  109. 

White  A  Bimons,  for  plaintiff.    Jamet  F.  Gltusk,  for  defendant. 

Hatch,  J.  The  court  of  appeals,  in  an  action  in  equity  between  these 
parties,  has  heretofore  held  that  in  and  by  certain  conveyances  which  define 
tbe  rights  of  these  parties,  and  of  plaintiff's  lessor,  there  shall  be  kept  an 
opening  through  a  fence  separating  their  respective  lands,  "of  a  size  reasona- 
ble, proper,  and  fit,  which  shall  be  opposite  to  the  hotel,  and  adjacent  to  tbe 
premises  conveyed  by  the  deeds,  and  large  enough  for  the  convenient  access 
of  passengers  and  their  baggage  to  and  from  tbe  said  strip;  which  opening 
must  at  no  time  be  closed  against  such  passengers  and  their  baggage,  and 
which  access  must  be  subject  to  all  proper  regulations  of  police  and  railroad 
discipline  of  persons  on  the  said  premises."  Avery  v.  Railroad  Co.,  106  K.  Y. 
142,  12  N.  E.  Rep.  619.  This  court  has  heretofore  adopted  and  applied  the 
rule  thus  laid  down.  Sams  v.  Same,  2  N.  Y.  Supp.  101.  The  court  of  ap- 
peals further  held  and  decided  that  the  aforementioned  provision  in  the  deeds 
"was  intended  to  be  an  agreement  or  covenant  between  tbe  parties  running 
with  the  land,"  and  that  it  constituted  "an  easement  reserved  for  the  bene- 
fit and  in  favor  of  the  grantors,  being  owners  of  tlie  remaining  hotel  property, 
and  as  appurtenant  to  it,  and  fairly  necessary  for  its  full  and  proper  enjoy- 
ment. It  therefore  runs  with  tbe  liotel  property,  and  in  favor  of  its  owner 
or  lessee,  the  latter  of  whom  has  such  an  interest  in  its  existence  as  courts 
will  recognize  and  protect."  This  would  seem  to  be  decisive  of  the  right  of 
tbe  plaintiff  to  maintain  this  action.  But  the  defendant  insists  that  since 
tbe  period  embraced  within  that  action  the  plaintiff  has  surrendered  the  lease 
be  then  held,  and  taken  another  at  a  time  when  the  defendant  had  invaded 
the  rights  secured  by  the  deeds;  that  this  act. of  the  defendant  was  a  breach 
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of  the  covenant,  in  consequence  of  which  il  ceased  to  be  a  covenant  real,  run- 
ning with  the  land,  but  became  a  mere  cbose  in  action,  for  which  alone  the 
right  of  action  v^ted  in  the  lessor  and  owner,  and  not  in  the  lessee.  The 
cases  cited  by  the  learned  counsel  for  defendant  in  support  of  his  claim  are 
Beddoe!$  Sai'r  t.  Wadtworth,  21  Wend.  12U;  Qreenby  v.  WilcocJu,  2  Johns.  1; 
Hamilton  v.  Wilson,  4  Johns.  72;  and  some  others  to  wliich  it  is  not  neces- 
sary to  refer,  as  they  do  not  add  to  the  weight  of  those  cited.  These  were  all 
actions  for  breach  of  covenant  of  seisin,  quiet  enjoyment,  and  against  in- 
cumbrances, and  decide  the  doctrine  with  not  exact  agreement,  but  suflBcient 
to  sustain  the  point  contended  for,  that  the  breach  occurs  the  moment  of  the 
execution  and  delivery  of  the  deed,  and  is  no  longer  a  covenant  running  with 
the  land,  but  becomes  a  mere  chose  in  action,  incapable  of  assignment,  with 
the  right  of  action  vesting  in  the  grantee  alone,  and  passing  to  his  personal 
representatives.  The  reason  assigned  is  that,  the  covenant  being  broken, 
there  remained  no  land  to  which  it  can  attach,  but  only  a  personal  right.  As 
expressed  in  Greenby  v.  WUcooks,  supra  :  "  The  covenants,  it  is  true,  are  such 
as  run  with  the  land ;  but  here  the  substratum  fails,  for  there  was  no  land 
whereof  the  defendant  was  seised,  and,  of  consequence,  none  that  be  could 
alien."  Id.  4.  And  in  Hamilton  v.  Wilson,  4  Johns.  72:  "The  covenant 
here  was  not  connected  with  the  estate,  because,  as  no  estate  passed  by  the 
deed  to  the  ancestor,  none  descended  to  his  heirs." 

It  is  to  be  noticed  that  all  the  cases  were  for  breaches  of  covenant,  where  th» 
whole  title  had  faUed,  nnd  where  the  person  in  at  the  breach  is  ousted  by 
title  paramount.  The  damages  are  thus  Qxed  and  certain,  and  partake  of  the 
character  of  personalty.  So  a  distinction  was  made  between  covenants  go- 
ing to  the  title  and  those  which  go  to  the  enjoyment,  {Norman  v.  Welb,  17 
Wend.  160,)  for  the  reason  that  the  latter  could  not  be  at  once  estimated* 
but  depended  upon  their  operation.  They  are  all  without  application  here, 
for  the  reason  that  the  lessor  of  the  plaintiff  has  never  been  evicted  of  his 
title.  So  far  as  his  title  is  concerned,  it  is  as  perfect  now  as  it  has  been  at 
any  preceding  time.  He  now  has,  and  has  always  had,  as  perfect  a  right  to 
lease,  sell,  or  assign  as  any  other  owner  of  real  property,  and  to  vest  in  ten- 
ant, purchaser,  or  assignee  as  perfect  a  title  as  he  himself  possesses.  The  an- 
cestor of  plaintiff's  lessor  did  not  get  title  or  right  to  enforce  this  covenant 
or  easement  by  virtue  of  any  covenant  running  from  defendant  or  its  gran- 
tor, but  it  is  a  right  reserved  by  the  ancestor  of  plaintiff's  lessor  in  his  own 
deed.  There  could  be  no  more  failure  of  this  covenant  to  run  with  the  land 
by  wrongful  act  of  the  defendant  than  there  could  by  the  wrongful  act  of  any 
other  person.  It  is  an  agreement  wliicb  sticks  fast  to  the  land,  and  accom- 
panies the  land  wherever  it  goes,  or  into  whosesoever  hands  it  comes.  It 
may  be  invaded,  but  it  cannot  be  broken  or  done  away  with,  except  by  owner 
of  the  fee.  To  say  otherwise  would  be  to  allow  the  defendant  to  take  advan- 
tage of  its  own  wrong.  The  defendant  has  wrongfully  invaded  the  rights 
reserved  in  the  deeds.  It  now  says  to  the  owner:  "You  can  neither  lease, 
sell,  nor  assign  these  premises  until  my  invasion  be  repelled,  else  the  lessor, 
purchaser,  or  assignee  gets  no  title,  and  can  maintain  no  action  for  damages; 
and,  as  to  yourself,  you  can  have  once  for  all  a  right  of  action  for  damages, 
which,  when  paid,  deprives  you  of  all  right  forever  in  this  land."  It  is  not 
believed  that  valuable  rights  in  real  property,  secured  by  deed  under  seal,  can 
be  destroyed  thus  easily  and  summarily,  or  that  real  property  can  be  th^s 
diminished  in  value  or  title  thereto  transferred  in  this  manner;  but,  if  we 
assume  that  the  doctrine  is  in  all  respects  applicable  to  this  case,  it  is  suffi- 
cient, in  answer,  to  say  that  such  doctrine,  however  correct  it  may  have  been, 
is  no  longer  the  law  in  this  state.  By  the  old  Code,  (section  111,)  and  by  the 
present  Code  of  Procedure,  (section  449,)  actions  are  now  to  be  brought  in 
tlie  name  of  the  real  party  in  interest,  and  all  choses  in  action  are  now  assign- 
able, vesting  good  title  in  the  assignee,  who  may  maintain  an  action  thereoa. 
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except  those  that  from  their  nature  are  unassignable,  or  those  that  are  ex* 
pressly  forbidden  hy  law.  Boyd  v.  Belmont,  58  How.  Pr.  513.  But  the  lat- 
ter class  do  not  embrace  damages  arising  from  breaches  of  covenants  in  deeds 
which  pass  to  intermediate  grantees  and  assignees,  vesting  the  cause  of  action 
in  the  party  In  interest.  Andretoa  y.  Appel,  22  Hun,  429,  where  the  court 
says:  "The  objection,  existing  at  common  law,  that  a  covenant  or  chose  in 
action  was  not  assignable,  has  been  obviated  by  our  modern  legislation." 
Id.  4S8;  Bmat  v.  Parsons,  54  How.  Fr.  168.  As  before  remarliied,  in  the 
equitable  action  between  these  parties  the  court  held  this  covenant  to  consti- 
tute an  easement  running  with  the  land,  and  enforceable  as  such  in  the  pos- 
session of  owner  or  lessee.  In  doing  this,  the  court  but  aflSrmed  what  was 
before  famili«r  doctrine.  Trustees  v.  Lynoh,  70  N.  Y.  440.  This  was  a  case 
where  there  were  mutual  covenants  limiting  the  use  of  lands  of  the  covenant- 
ees to  certain  purposes.  The  defendant  was  the  grantee  of  one  of  the  cov» 
nantees  who  bad  violated  the  covenant.  It  was  held  to  be  such  a  covenant 
as  could  be  enforced,  even  though  it  did  not  run  with,  the  land,  and  that  an 
interference  with  the  right  creating  it  could  be  enforced  by  appropriate  rem- 
edies, either  at  law  or  in  equity,  and  that  this  right  exists  for  the  beneflt  of 
the  owners  of  the  land  at  the  time  being,  who  are  the  proper  parties  to  bring 
the  action.  It  is  unnecessary  to  carry  the  rule,  for  present  purposes,  so  far 
as  it  was  there  carried;  for  here  is  a  reservation  contained  in  a  deed,  it  cre- 
ates a  right  of  way,  is  an  appurtenant  right  to  this  hotel  of  much  value,  and, 
within  the  principle  of  the  decision  last  cited,  its  integrity  may  be  protected 
by  appropriate  legal  remedies  by  the  person  at  the  time  being  in  possession, 
and  entitled  to  its  use  and  enjoyment.  The  lease  under  which  defendant  held, 
Tested  him  with  the  right  to  enjoy  the  hotel  property,  and  the  whole  thereof , 
carrying  with  it  all  appurtenant  rights,  embracing  the  right  to  a  free  and 
uninterrupted  use  of  the  said  easements.  Possessing  such  right,  he  was  the 
party  in  interest,  and  could  protect  it  by  legal  remedy  to  remove  any  obstruc- 
tion, orseek  redress  in  damages  for  the  wrongful  act.  Taylor  v.  Railway  Co., 
50  Super.  Ct.  311-316.  The  contention,  therefore,  that  plaintiff  has  not  legal 
capacity  to  sue  cannot  be  upheld. 

There  is,  however,  anotlier  ground  upon  which  this  action  may  t>e  main- 
tained. The  complaint  alleges  the  right  of  way  as  an  appurtenant  right  to 
the  hotel  of  much  value;  then  alleges  its  obstruction  by  the  defendant,  and 
that  the  latter  is  without  right,  constituting  a  trespass  in  the  nature  of  a  nui- 
sance,from  which  the  plaintiff  sufFersdamage.  The  court  of  appeals  have  held 
tbatan  unia wf  uiobstruction  of  an  easement  is  a  continuing  nuisance,  for  which, 
as  one  of  the  remedies,  the  person  damnified  may  bring  successive  suits  to  re- 
cover his  damages.  IJline  v.  Railroad  Co.,  101 N.  Y.  98, 4  X.  £.  Bep.  536 ;  Pond 
y.  Railroad  Co. ,  1 12  N.  Y.  186, 19  N.  £.  Rep.  487.  The  evidence  here  tended 
to  show  an  obstruction  by  defendant  of  the  easement,  and  also  damages  aris- 
ing from  the  unlawful  management  and  operation  of  its  road  adjoining  the 
hotel,  alleged  also  to  be  a  nuisance.  Under  these  authorities  and  the  evi- 
dence, I  think  the  action  can  be  maintained  by  plaintiff  independent  of  the  re- 
lation of  the  parties  with  respect  to  the  covenants.  The  case  of  Taylor  v. 
Bailtoay  Co.,  supra,  is  not  in  conflict  with  these  views.  Tiiere  the  lessee 
took  the  new  lease  with  full  knowledge  of  the  existence  of  the  railroad  and 
its  operation;  that  it  was  a  permanent  structure;  and  consequently  the  ren- 
tal paid  was  presumed  of  fair  value,  having  in  contemplation  the  existence 
and  operation  of  the  road.  Here  the  structure  was  not  permanent,  and  there 
was.  at  the  time  of  the  new  lease,  a  judgment  restraining  defendant  from  a 
continuance  of  the  obstructions,  and  directing  its  removal,  of  which  plain- 
tiff had  notice, — was  a  party  thereto.  It  is  fair  to  presume,  therefore,  tliat 
plaintiff  took  the  new  lease  in  contemplation  of  the  compliance  by  defendant 
with  the  judgment,  which  would  give  him  the  full  enjoyment  of  the  appur- 
tenant right.    The  oonrt  charged  the  jury  that  the  defendant  had  no  right  to 
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erect  a  fence  in  that  portion  of  the  aUej  ranntng  from  Excliange  street  south 
to  the  20-foot  strip.  An  exception  was  talcen.  It  is  now  urged  that  this  was 
error,  as  it  did  not  appear,  that  plaintiff  or  his  lessor  had  title  to  or  right  in 
the  alley.  It  has  been  already  determined  that  the  ancestor  of  plaintiff's 
lessor  dedicated  for  public  use  a  strip  of  land,  80  feet  wide,  running  from  the 
easterly  end  of  the  hotel,  on  Michigan  street,  westerly  240  feet,  and  thence, 
at  right  angles,  northerly,  100  feet,  to  Exchange  street.  This  has  always 
been  designated  as  an  alley.  It  never  became  a  public  street,  as  there  was 
no  acceptance  by  the  public  aatborities.  Subsequently,  the  beira  of  said  an- 
cestor assumed  to  and  did  convey  to  defendant  20  feet  of  so  much  of  said 
strip  as  lies  south  of  the  hotel,  being  240  feet  in  length.  This  left  the  title 
to  the  remaining  portion  of  the  land,  which  includes  the  whole  of  that  portion 
running  south  from  Exchange  street  to  the  20-foot  strip,  in  plaintiff's  lessor, 
and  it  has  never  passed  therefrom.  All  this  is  abundantly  established  by  the 
deeds,  map.  and  judgments  introduced  in  evidence  upon  this  trial.  It  far- 
ther appears  by  the  testimony  that  the  Exchange-Street  alley  has  always  been 
used  as  an  appurtenant  to  said  hotel  structure  in  furnishing  access  to  and 
from  the  same  for  travelers,  to  bring  in  supplies,  and  remove  garbage.  This, 
being  established,  gave  to  the  plaintiff  as  free  and  unincumbered  a  right  to 
the  use  of  the  alley  as  to  any  other  portion  of  the  hotel  premises;  and,  when 
the  defendant  erected  its  fence  therein,  it  did  so  without  shadow  or  color  of 
authority.  Such  act  interfered  with  plaintiff's  use  of  the  alley;  and  to  the  ex- 
tent that  he  suffered  damage  he  was  entitled  to  recover.  I  therefore  think  the 
charge  was  right. 

It  is  further  claimed  that  the  evidence  is  insufBcient  to  show  that  damage 
was  sustained  by  the  plaintiff  by  reason  of  the  obstrnction  of  the  easement, 
assuming  it  was  obstructed,  for  the  reason  that  the  patronage  to  the  hotel 
passed  over  the  10-foot  space  next  to  the  hotel,  instead  of  over  the  20-foot 
strip,  and  that  the  former  was  at  no  time  obstructed  during  the  period  em- 
braced in  this  action.  This  point  was  urged  and  considered  by  this  court  at 
general  term  in  Avery  v.  Railroad  Co.,  2  K.  Y.  Supp.  101,  and  decided  ad- 
versely to  the  defendant.  The  facts  as  to  use  are  substantially  the  same  in 
this  case.  I  see  no  reason  for  changing  my  views  as  therein  expressed,  and 
apon  this  point  concurred  in  by  the  court. 

It  is  further  urged  that  the  verdict  for  damages  in  this  case  is  excessive. 
This  point  was  also  urged  in  the  case  last  cited,  and  the  question  fully  consid- 
ered. The  evidence  here  presented  upon  the  question  of  damages  is  very  much 
the  same  as  there,  and  I  reached  the  conci  usion  then  that  they  were  not  excessive^ 
The  damages  claimed  hereembrace  a  period  of  one  year  seven  months  and  two 
days;  and,  in  addition,  there  was  brought  in  another  element  of  damage,  set 
up  as  a  second  and  a  different  cause  of  action,  not  present  in  the  case  referred 
to,  viz.,  proof  of  damage  to  the  property  of  plaintiff  by  reason  of  the  unlawful 
use  of  the  tracks  immediately  adjacent  to  the  hotel.  There  has  not  been  in 
the  court  entire  harmony  upon  this  question;  but  for  the  reasons  assigned  in 
the  case  last  cited,  and  on  account  of  the  additional  cause  of  action,  from 
which  the  jury  were  authorized  to  find  additional  damages,  I  am  unable  to 
say  that  the  verdict  of  the  jury  is  unwarranted,  or  that  the  damages  are  ex- 
cessive. The  court  was  asketi  to  charge  "that  even  if  the  jury  believe  that 
the  defendant  has  not  used  this  twenty-foot  strip  in  a  lawful  manner,  and 
that  the  plaintiff  has  sustained  some  pecuniary  loss,  there  being  no  evidence 
to  show  its  extent,  or  from  which  they  can  verify  what  that  extent  is,  or  from 
what  source  it  arises,  their  verdict  must  be  for  nominal  damages;"  to  which 
the  court  answered:  "Yes,  I  so  charge. "  The  jury  had  already  been  charged 
fully  upon  this  question,  and  it  had  been  left  for  them  to  say  whether  the  use 
of  the  road  by  defendant  had  been  unlawful,  and,  if  so,  had  the  plaintiff 
suffered  damage  therefrom,  which,  if  they  found  he  had,  they  were  to  assess 
the  amount  thereof.    The  request  is  seemingly  inconsistent  with  this  charge. 


Digitized  by 


Google 


Sup.  Ct.]       It'GDISE   V.  TBD8TEK8  OV  BT.  PATRICE's  CATHEDRAL.  845 

and  mnst  have  been  made  under  a  misapprehension.  The  jury  have,  how* 
ever,  rendered  a  verdict  taking  into  account  this  element,  and  in  accordance 
with  the  original  charge.  Having  adopted  the  correct  rule,  effect  will  be 
given  to  the  verdict.  2  Thomp.  Trials,  §  2061,  p.  1473;  Wells  v.  Zallee,  59 
Mo.  509.  There  are  no  other  questions  save  such  as  have  been  heretofore 
disposed  of.    The  motion  for  a  new  trial  is  denied,  with  costs. 


McGniRE  V.  Trustees  of  St.  Patrick's  Cathedrai..i 
(Supreme  Court,  General  Term,  First  Department    November  7, 1880.) 

1.  Cut KTBBIB9 — RiOHT  OT  BORIAI^— BUjUITT— JORISDIOTION. 

Where  the  right  of  burial  In  a  certain  cemetery  is  a  mere  license,  it  confers  n« 
such  property  ngbts  as  are  enforceable  in  equity. 
&  Bmm^ — SPECiric  Fekfobmancx. 

In  the  absence  of  farther  testimony  on  the  subject,  no  such  agreement  for  the 
grant  of  an  easement  as  Is  enforceable  in  equity  can  be  implied  from  the  following 
receipt:  "Received  from  John  MoOuire  ten  dollars,  being  the  amount  of  purchase 
money  of  a  grave,  two  feet  by  eight,  in  Calvary  Cemetery,  with  privilege  to  erect 
a  headstone  thereon.  [Signed]  D.  Brennan,  Supt.  of  Office  of  Calvary  Cemetery. 
Grave  9,  plot  F,  section  8,  range  66, " — the  payment  of  the  conBideratlon,  and  toe 
bnrial  of  the  pnrchaser's  wife  m  such  grave  not  being  a  part  performanoe  of  such 
an  agreement.  Daioklb,  J.,  dissenting. 
&  Kxueious  BociBTiEs — Mbmbbrship— JtJBisDionoN  or  Crvu.  Coubts. 

A  person  purchasing  the  right  of  bnrial  in  ground  consecrated  for  the  exclusive 

Ssrpose  of  the  burial  of  persons  who  die  in  communion  with  the  Roman  Catholie 
hurch  snbmita  the  question  as  to  his  dying  in  communion  therewith  to  the  ezoln- 
alTe  jnriadiotion  of  the  authorities  of  such  church,  whose  Jndgmeat  theoreon,  it  be- 
ing a  spiritual  matter,  cannot  be  questioned  in  the  civil  oonrta.  Daxizls,  J.,  dis- 
senting. 

Appeal  from  special  term,  New  York  county. 

Action  by  Philip  McOuire,  administrator  of  John  McGnire,  for  an  injano- 
tion  against  the  trustees  of  St.  Fatriclc's  Cathedral. 

Argued  before  Van  Brunt,  F.  J.,  and  Barrkit  and  Danibu,  JJ. 
John  H.  Post,  for  appellant.    George  Bliss,  for  respondents. 

Babbett,  J.  I  am  unable  to  concur  in  the  conclusion  arrived  at  by  Mr. 
Justice  Daniels  In  this  case.  The  learned  judge  ignores  the  views  which  were 
expressed  by  tliis  court  in  People  v.  Trustees,  ( Coppers  Case, )  21  Hun,  184.  In 
that  case,  a  receipt  similar  to  the  present,  but  more  favorable  to  the  holder's 
contention,  was  fully  considered,  and  its  inadequacy  to  confer  a  legal  and  en- 
forceable right  pointed  out.  The  question  there  was  whether  a  mandamus 
vould  lie.  Incidentally,  we  held  that  it  was  "even  doubtful  whether  equity 
would  decree  a  specific  performance. "  Upon  that  question  a  definite  opinion 
Tas  reserved.  It  was  enough  for  the  dental  of  the  mandamus  that  the  right, 
if  any  existed,  was  an  equitable  one,  and  such  as  could  not  be  enforced  at 
law.  We  endeavored  to  show  that  there  was  absolutely  no  legal  right,  and 
that  an  equitable  right  was  extremely  doubtful.  This  latter  question  is  now 
before  us  for  a  decided  and  definite  opinion.  To  its  accurate  solution  a  clear 
statement  of  the  precise  facts  is  essential.  Let  us,  for  the  monent,  assume 
that  burial  has  been  arbitrarily  refused.  Thus,  it  is  said,  McOuire  has  been 
denied  his  "property  rights,"  What,  then,  are  these  property  rights?  They 
-rest  exclusively  upon  the  receipt  given  in  extenso,  in  Mr.  Justice  Daniel's 
opinion.  There  is  not  a  particle  of  evidence  in  the  case  of  any  parol  agree- 
ment, except  such  as  may  be  implied  from  the  possession  of  that  paper.  What 
took  place  between  the  parties  when  Mr.  John  McGuire  paid  the  910  speci- 
fied in  the  receipt  to  Mr.  D.  Brennan,  the  "superintendent  of  the  office  of 
Calvary  Cemetery,"  we  know  not.     What  their  bargain  was  is  entirely  un- 

*  Affirming  8  N.  Y.  Sopp.  781. 
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discloeed.  AVhether  it  was  a  bargain  for  tbe  bnrial  of  one  person,  or  of  tw» 
or  more  persons,  for  the  burial  of  McGoire  bimself,  of  his  family,  of  both,  or 
of  Catholics  outside  of  his  family,  are  all  mere  matters  of  conjecture.  What 
we  know  is  that,  as  the  result  of  some  undisclosed  parol  agreement,  Brennan 
gave  McGuire  a  receipt  for  flOj  specifying  that  such  sum  was  the  "amount 
of  purchase  money  of  a  grave,"  the  location  of  which  is  Indicated  by  some- 
words  and  figures  which  appear  beneath  Mr.  Brennan's  sig^nature.  1  bare- 
said  that  the  receipt  in  the  Coppert  Case  was  more  favorable  than  this 
to  the  holder's  contention;  for  there  it  read,  "amount  of  purchase  money  of 
a  plot  of  ground,  eight  feet  by  eight  feet."  That  receipt  was  also  more  com- 
plete and  specific,  in  that  it  particularized  and  numbered  tbe  graves  for  which 
the  plot  of  ground  should  be  utilized.  I  quote  tbe  form  of  this  enameration^ 
"4  graves,  5,  6,  7,  8."  Here  we  bave  nothing  of  the  kind.  There  is  proof 
in  the  case  that  the  located  grave  would  hold  four  bodies,  and  perhaps  even 
more;  but  who  shall  say  that  tbe  parties  contemplated  packing  the  earth  (tw» 
feet  by  eight)  in  such  an  extremely  economical  fashion  ?  Is  it  to  be  implied 
from  a  receipt  for  the  purchase  money  of  a  grave, — that  receipt  standing 
alone,  and  without  a  scintilla  of  evidence  tending  to  pluralize  tbe  expression?- 
I  cannot  think  it.  Now,  upon  these  facts,  what  in  law  were  Mr.  McGuire'a 
precise  property  rights?  Were  they  such  as  can  be  specifically  enforced  by 
bis  administrator  in  a  court  of  equity?  That  is  the  real  question.  Now,  ia 
tbe  first  place,  it  is  very  clear  that  the  right  of  burial  is  either  an  easement  or 
a  license.  If  an  easement,  it  is  an  interest  in  the  land;  if  a  license,  it  is  not. 
In  the  former  case,  the  right  is  permanent;  in  the  latter,  it  is  personal  and 
revocable.  There  are  some  subtle  suggestions  In  the  old  cases  with  regard 
to  irrevocable  licenses  founded  upon  good  consideration.  It  seems  to  me,, 
however,  that,  when  we  talk  of  an  irrevocable  license  founded  upon  a  good 
consideration,  we  simply  run  into  the  domain  of  easements.  However  that 
may  be,  it  is  not  claimed  that  McGuire  here  acquired  an  easement;  nor,  in- 
deed, could  such  a  claim  be  defended,  for  the  simple  and  sufficient  reason 
that  there  was  no  grant.  The  learned  counsel  for  the  plaintiff  rests  his  claim, 
upon  the  purchase  of  a  license  or  privilege  which  he  contends  was  irrevocable, 
and  enforceable  by  bill  for  specific  performance.  If,  however,  McGuire  ac- 
quired no  interest  in  the  land,  as  is  fully  conceded  in  the  appellant's  second 
point,  and  as  is  unquestionably  the  law,  it  is  difficult  to  see  what  basis  there- 
can  be  for  a  decree  that  the  land  be  perpetually  burdened. 

If  the  plaintiff  proceeds  as  the  successor  of  a  mere  license,  be  Is  met  by  the- 
principle  of  revocation,  and  also  by  the  rule  that  courts  of  equity  will  not 
specifically  enforce  such  privileges.  Mr,  Pomeroy,  in  bis  work  on  Specific 
I^rformance,  (section  132,)  says  that  in  certain  states  a  parol  license  to  en- 
ter upon  and  occupy  land  of  the  licensor,  and  to  do  acts  thereon,  "if  partly 
executed  by  the  licensee,  so  that  injury  which  is  technically  called  'irrepar- 
able '  would  be  caused  by  its  revocation,  will  be  specifically  enforced.  *  *  * 
This  rule  is  undoubtedly  opposed  to  the  common-law  doctrine  concerning 
licenses  as  it  prevails  in  England  and  in  most  of  the  American  states."  In 
a  note  to  this  section  it  is  said  that  the  proposition  stated  in  the  text  is  most 
strongly  maintained  by  decisions  of  tbe  Pennsylvania  courts.  These  Penn- 
sylvania cases  (notably  Kerick  v.  Kern,  14  Serg.  &  R.  267)  were  considered 
by  DcER,  J.,  in  Jamieson  v.  Millemann,  3  Duer,  255.  That  learned  judgo 
said:  "It  cannot,  however,  be  denied  that  the  supreme  court  of  Pennsylva- 
nia *  *  *  has  held  that  a  parol  license  may,  in  special  cases,  have  'the 
full  operation  of  a  grant;  but  tbe  decisions  in  Pennsylvania  stand  alone,  and 
will  be  found,  upon  examination,  to  proceed  upon  a  doctrine  which  is  pecu- 
liar to  tbe  courts  of  that  state.  *  *  *  As  evidence  of  the  law  that  we  are 
bound  to  administer,"  these  decisions  "have  no  authority  whatever."  Judge 
Du£B  also  points  out  the  distinction  between  an  executed  license,  the  effect 
of  which  is  merely  to  suspend  the  enjoyment  of  an  easement,  (as  in  Winter  v. 
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Bnektoett,  8  East,  308,)  and  a  lieense  warranting  acts  to  be  done  by  the  licensee 
upon  the  lands  of  tlie  licensor.  In  the  former  case  the  doctrine  is  nothing  more 
ttian  that,  by  a  parol  license  without  a  deed,  the  enjoyment  of  an  easement  may 
be  waived  or  extingiiishrd.  This  doctrine  of  Winter  t.  Brookwell  (and  also 
of  Moore  v.  Jiawson,  3  Barn.  &  C.  832,  and  Liggins  t.  Inge,  7  Bing.  682)  Is 
said  to  be  wholly  inapplicable  when  "ttie  effect  of  tiolding  the  license  to  be 
irrevocable  would  be  to  give  to  the  licensee  a  pennanent  interest  or  easement 
in  these  lands  of  the  licensor;"  and  the  learned  judge  adds  that  this  "has  been 
determined  in  numerous  cases  in  the  English  courts^  in  those  of  our  sister 
states,  and  emphatically  in  our  own."  See  the  cases  cited  by  Judge  Dueb 
in  support  of  this  latter  statement,,  page  260,  to  which  I  add  Wolfe  v.  Front, 
4  Sandf.  Ch.  73.  As  Chief  Justice  Savaos  said  in  Mumford  v.  Whitney,  15 
Wend.  398,  "to  decide  that  a  right  to  a  permanent  occupation  of  the  pl»in- 
tiff's  land  may  be  acquired  by  parol,  and  by  calling  the  agreement  a  ■  license,' 
would  be  in  effect  to  repeal  the  statute."  It  follows  that  as  plaintiff  has 
no  grant,  and  consequently  no  easement,  and  as  his  license  is  revocable,  and 
cannot  be  specifically  enforced,  he  has  no  property  rights  whatever  which 
will  authorize  a  court  of  equity  to  grant  him  the  extraordinary  remedy  of  a 
mandatory  decree. 

The  question  remains  whether  a  case  has  been  made  out  for  a  specific  per- 
formance of  a  parol  agreement  for  the  grant  of  an  easement.  In  Wiseman 
v.  Luchsinger,  84  ^.  Y.  38,  this  question  was  considered  upon  facts  some- 
what analc^ouB  to  those  now  before  us.  The  court  first  discussed  the  claim 
of  license,  holding  that  "a  right  of  drainage  through  the  lands  of  another  is 
an  easement,  requiring  for  its  enjoyment  an  interest  in  such  lands,  which 
cannot  be  conferred  by  parol  license.  It  can  only  be  granted  by  'deed  or  con- 
veyance in  writing.'"  The  head-note  disposes  of  the  question  of  considera- 
tion in  these  words:  "A  mere  license  to  drain  is  not  made  irrevocable  by  the 
fact  that  a  valuable  consideration  was  paid  therefor."  In  answer  to  the  re- 
maining contention,  namely,  that  courts  of  equity  would  give  effect  to  parol 
agreements  for  the  grant  of  easements  when  founded  upon  a  valuable  consid- 
eration, Danfortb,  J.,  observed  that  "the  contract  which  equity  will  regard 
as  equivalent  to  the  grant  required  at  common  law  or  by  the  statute  must  be 
a  complete  and  sufiScient  contract,  founded  not  only  on  a  valuable  considera- 
tion, but  its  terms  defined  by  satisfactory  proof,  and  accompanied  by  acts  of 
part  performance  unequivocally  referable  to  the  supposed  agreement;"  and 
again:  "Tliere  are,  no  doubt,  many  cases  in  which  coui-ts  recognize  an  equi- 
table right  to  an  easement  without  a  deed;  but  there  will  be  found  in  them 
either  an  express  agreement  for  an  easement,  or  an  acquiescence  or  consent 
by  conduct  which  has  led  to  the  erecting  of  permanent  works,  or  valuable  and 
lasting  improvements,  or  some  other  fact  which  would  make  the  assertion  of  a 
legal  title  operate  as  a  fraud  upon  the  persons  setting  up  the  equitable  right. " 
The  doctrine  of  this  case  was  reaffirmed  in  Cronkhite  v.  Cronkhite,  94  N.  Y. 
823.  MIIJ.ER.  J.,  repeated  the  language  of  Danfortu,  J.,  which  I  have 
quoted,  and  he  referred  to  the  facts  of  the  former  case  in  these  words:  "In 
Uie  case  of  Wiseman  v.  Lucksinger,  the  plaintiff  bad  paid  a  sum  of  money 
for  permission  to  drain  his  lot  upon  the  land  of  the  defendant,  and  took  a  re- 
ceipt for  the  same,  and  he  used  and  enjoyed  the  privilege  for  twenty-five 
years,  when  the  defendant  revoked  the  permission.  In  an  action  to  enforce 
the  right  of  the  plaintiff,  it  was  held  that  *  *  •  the  right  to  drain  waa 
an  easement  which  could  not  be  conferred  by  parol  license,  but  could  be 
granted  only  by  deed  or  conveyance  in  writing,  and  that  an  oral  contract, 
which  equity  will  regard  as  equivalent  to  the  grant  required  at  common  law 
or  by  statute,  must,  as  already  stated,  be  a  complete  and  sufficient  contract  in 
all  its  parts."  These  cases  were  referred  to  with  approval,  and  cited  in  sup- 
port of  like  propositions,  in  Duryee  v.  Mayor,  96  N.  Y.  484,  and  Far y is  v. 
WalUm,  107  K.  Y.  403, 14  N.  E.  Bep.  303.    It  is  apparent  from  the  state- 
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ment  of  facts  with  which  I  have  prefaced  these  legal  considerations  that  the 
present  case,  treated  even  as  a  bill  for  the  specitlc  performance  of  a  parol 
agreement  for  the  grant  of  an  easement,  falls  far  short  of  what  is  required  by 
the  principles  enunciated  in  these  authorities.  In  all  of  the  cases  there  was 
at  least  some  oral  testimony  in  support  of  the  parol  agreement.  It  was  not 
left  entirely  to  the  implications  de<iucible  from  a  mere  receipt  for  money. 
Thus,  in  Wiseman  v.  Lucksinger,  ubi  supra,  the  plaintiff  tPstiSeU  to  the  pa- 
rol agreement,  (page  43,)  and  the  defendant  denies  the  receipt  of  the  alleged 
consideration.  The  plaintiff  also  proved  the  loss  of  a  receipt,  said  to  have 
been  given  to  him  by  the  defendant,  which  one  of  the  witnesses  testified  was 
in  the  following  form:  "Received  of  Joseph  Wiseman  87  for  the  right  to 
drain  through  my  premises," — a  receipt  singularly  analogous  to  the  present. 
Tiie  plaintiff's  contention  there  was  that  a  valid  contract  must  be  implied 
from  these  words;  that  the  defendant  thereby  agreed,  for  the  expressed  con- 
sideration, to  cede  to  the  plaintiff  the  right  to  drain  through  his  lands;  and 
that  eqnity  would  enforce  the  agreement.  But  the  court  denied  the  com- 
pleteness of  the  contract  to  be  implied  from  this  receipt,  even  when  read  in 
the  light  of  the  oral  testimony  behind  and  supporting  it,  and  denied  relief  be- 
cause the  agreement  was  not  entirely  clear  in  all  its  parts.  The  court  also 
denied  relief  because  there  had  been  no  pmrt  performance  within  the  rules 
laid  down  in  courts  of  equity.  Referring  to  the  latter  head,  Danfobth,  J., 
observed  that  the  receipt  contains  "a  mere  license  or  permission  to  drain, 
and  no  agreement  to  convey  an  easement;  nor  is  the  license  coupled  with  any 
interest  in  tlie  land.  It  was  therefore  revocable,  and  its  revocation  did  not 
operate  as  a  fraud  upon  the  plaintiff.  .  His  expenditures  were  trifling,  and, 
for  aught  that  appears,  have  been  more  than  repaid  in  tlie  use  already  had  by 
the  plnintiff  of  the  privilege  given  to  him."  The  conclusion  of  the  court 
upon  this  branch  of  the  case  whs  that  "the  agreement,  liowever,  to  be  implied 
from  the  receipt  was  undoubtedly  good  as  a  license,  giving  to  the  plaintiff 
immunity  while  acting  under  its  privilege,  but  no  vested  right  entitling  him 
to  its  use  or  enjoyment  against  the  will  of  the  grantor." 

The  case  of  Cronkhite  v.  Cronkhite  is  also  very  much  In  point.  There  the 
parol  agreement  was  for  the  laying  down  of  pipes  to  carry  water  from  a 
spring  on  the  licensor's  lands — First,  to  the  licensor's  buildings;  and,  second, 
to  buildings  on  the  licensee's  lands.  The  referee  found  as  a  fact,  on  the  oral 
testimony,  "that  it  was  agreed  that  Henry  C.  Cronkhite  [the  licensee]  should 
bear  one-half  the  expense,  and  perform  half  the  labor,  of  procuring  and  lay- 
ing down  the  logs  and  pipes,  etc. ;  and  that,  in  consideration  of  such  expen- 
diture and  labor,  he  should  have  a  right  to  take  water  from  said  spring 
through  logs  and  pipes  in  perpetuity."  Upon  this.  Miller,  J.,  observed 
that  "the  testimony  upon  the  trial  established  a  parol  contract  between  John 
C.  Cronkhite  [the  licensor]  and  Henry  G.  Cronkhite,  whereby  Henry  C.  was 
to  take  and  use  the  water;  and  there  waa  proof  that  both  parties  acted  in  ac- 
cordance with  that  agreement.  Money  was  expended  by  Henry  C,  pipes 
were  laid  down  and  improvements  made  in  connection  with  the  use  of  the 
water,  but  there  was  no  specific  agreement  as  to  the  size  of  the  pipes,  the 
amount  of  water  to  be  carried  through  them,  how  far  below  the  surface  they 
were  to  be  laid,"  etc.  It  was  accordingly  held  that  the  agreement  could  not 
be  enforced.  "Disagreements,"  said  Judge  Miller,  "might  also  arise  as  to 
how  and  when  and  where  the  pipes  should  be  laid  and  repaired,  and  as  to  the 
manner  in  which  the  spring  should  be  protected;  and  thus  it  would  be  diffi- 
cult for  a  court  of  equity  to  determl  ne  the  precise  character  of  the  agreement. 
The  evidence  given  upon  the  trial  was  too  vague  and  uncertain  to  establish  a 
valid  agreement  in  perpetuity  such  as  the  law  recognizes.  The  statute  re- 
quires an  agreement  of  this  character  to  be  in  writing,  expressing  a  consider^ 
ation;  and  to  establish  it  otherwise,  by  adverse  possession,  the  proof  should 
be  entirely  clear  as  to  the  nature  and  specific  character  of  the  agreement,  so 
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that  it  can  be  eventually  carried  out  and  enforced."  In  KinoaidCs  Appeal, 
66  Pa.  St.  411,  an  instrument  of  far  greater  weight  and  importance  than  tlie 
present  receipt  was  spoken  of  as  a  "very  loose  paper."  Tlie  court  there  re- 
.fers  to  the  instrument  as  follows:  "The  certificate  set  out  in  the  bill  states 
that  the  subscriber,  in  consideration  of  $10  paid  by  him,  is  entitled  to  '  two 
burying  lots  in  tlie  burying iground  of  said  church,'  *  to  have  and  to  hold  the 
said  loto  for  the  use  and  purpose,  and  subject  to  the  conditions  and  regula- 
tions, mentioned  iu  the  deed  of  trust  to  the  trustees  of  said  church.'  *  *  * 
We  cannot  consider  this  certiticate  as  evidence  of  a  grant  to  the  lot-holders  of 
any  interest  or  title  in  the  soil.  *  *  *  Taking  it  for  a  grant,  it  is  only 
for  the  life  of  the  lot-holder,  and  at  the  very  time  it  .would  be  needed  for  his 
own  interment  his  title  would  cease.  Without  accompanying  conditions  and 
regulations,  it  is  a  very  loose  paper."  In  Dwenger  v.  Geary,  113  Ind.  106, 
14  N.  E.  Bep.  903,  where  the  Coppers  Case  is  commented  upon,  quoted  from, 
and  approved,  the  receipt  seems  to  have  been  in  substuntially  the  same  form 
as  the  present.  The  court  found  that  John  Geary  had  never  received  any 
conveyance.  "The  only  instrument  executed,"  said  the  court,  "was  a  re- 
ceipt for  money.  This,  and  nothing  more,  does  he  [Geary]  hold  in  the  form 
of  a  written  evidence  of  title.  It  is  clear,  therefore,  that  he  is  a  mere  licen- 
see. This  license  conveys  no  interest  in  the  land.  It  does  no  more  than  con- 
fer a  privilege."  In  that  case  the  supreme  court  of  Indiana  was  not  consid- 
ering the  possibility  of  specifically  enforcing  such  a  privilege.  The  question 
was  whether  an  injunction  should  be  granted  to  the  authorities  of  the  church 
restraining  the  receipt-holder  from  attempting  to  exercise  the  privilege  im- 
plied by  its  terms;  and  such  injunction  was  granted.  And  in  Maryland 
{Partridge  v.  First  Independent  Church,  39  Md.  631)  it  was  held  that  a  cer- 
tificate with  words  of  grant  to  the  party,  "his  heirs  and  assigns,  forever," 
conveyed  "no  estate  or  title,  nor  a  grant  of  an  easement,  because  the  instru- 
ment was  not  under  seal  and  recorded,  so  as  to  be  effective  to  convey  such 
interest." 

it  seems  useless  to  multiply  authorities  upon  this  point,  for  the  present  case 
is  not  as  strong  in  its  equity  as  the  weakest  of  tliose  already  cited.  In  tlie 
absence  of  any  parol  testimony,  and  standing  upon  the  nalied  possession  of 
the  receipt,  how  is  it  possible  here  for  a  court  of  equity  to  decree  specific  per- 
formance of  a  supposed  contract  for  the  grant  of  an  easement?  We  are  asked 
to  imply  all  the  terms  of  a  complete  and  specific  agreement  from  the  words  in 
the  receipt,  "amount  of  purchase  money  of  a  grave,  two  feet  by  eight,  in  Cal- 
vary cemetery;"  the  two  feet  by  eight  being  located  beneath  the  superintend- 
ent's signature  as  "grave  9,  plot  F,  section  8.  range  56. "  The  amount  of  pur- 
chase money  of  a  grave.  Was  the  contract  completely  fulfilled  when  a  "grave" 
was  opened  for  Mrs.  McGuire,  and  her  body  permitted  to  rest  there?  Can  it 
be  said  that  even  that  question  is  entirely  free  from  doubt?  Or  was  the  con- 
tract personal  to  McGuire,  and  did  it  terminat«,  as  suggested  in  Kirusaid''s 
Case,  ubi  supra,  upon  his  death?  If  the  agreement  to  be  implied  frpm  the 
receipt  passed  to  McGuire's  administrator,  what  actual  right  thus  passed?  If 
this  receipt  Implies  a  property  right  to  burden  the  soil  with  as  many  bodies  as 
can  be  decently  placed  in  the  located  two  feet  by  eight,  can  this  admistrator 
renew  his  demand  from  time  to  time?  If  so,  can  he  place  there,  for  a  consid- 
eration paid  to  him  as  the  representative  of  McGuire's  estate,  the  bodies  of 
strangers  in  blood  to  the  family,  provided  they  are  Catholics  ?  Could  McGuire 
himself  have  done  that  under  this  receipt?  And  in  this  process  of  burdening 
the  soil  with  numerous  bodies,  in  or  out  of  the  family,  how  deep  might  Mc- 
Guire have  dug,  and  how  deep  may  this  adjninistrator  now  dig?  The  mere 
outlining  of  these  questions  clearly  indicates  that  the  receipt,  to  again  quote 
the  language  used  in  Kineaid's  Appeal,"  without  accompanying  conditions  and 
regulations,  is  a  very  loose  paper."  We  look  in  vain  throughout  this  case  for  any 
such  accompanying  conditions  or  regulations.    Even  the  cemetery  rules,'  so  far 
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as  they  were  read  in  evidence  and  appear  in  the  printed  case,  shed  no  light  upon 
the  olMcurity  involved  in  the  language  used  In  tliis  receipt;  nor  do  they  indi- 
cate, directly  or  indirectly,  the  precise  terras  or  the  specific  conditions  of  the 
agreement.  Nor  does  the  andertaker's  testimony,  as  to  the  usage  of  the  cem- 
etery, establish  any  definite  rule,  either  as  to  the  allowable  depth  of  the  grave, 
or  as  to  the  number  of  bodies  which  the  receipt'holder  is  permitted  to  place 
there,  or  as  to  the  character  or  personality  of  the  occupants.  The  entire  testi- 
mony on  that  liead  was  as  follows:  "I  have  l)een  in  the  undertaking  bus- 
iness about  fourteen  years,  and  during  that  time  have  made  a  great  many  in- 
terments in  Calvary  Cemetery,  and  am  familiar  with  its  regulations.  In  the 
old  ground  graves  are  iisuHlly  dug  eight  feet  deep,  and  in  the  new  ground  now 
they  are  dug  nine  feet  deep.  The  grave  described  in  plaintiff's  Exhibit  A  is 
in  the  old  cemetery.  It  is  usual  to  bury  more  than  one  body  in  a  grave. 
Questiofi.  How  many  l)odies  can  be  safely  and  properly  buried  in  this  grave? 
Anstoer.  Four  bodies,  and  sometimes  more.  I  have  got  three  in  mine,  and 
there  is  room  for  two  more.  I  have  known  numerous  cases  in  which  two  or 
three  bodies  have  l>een  buried  in  one  grave  in  Calvary  Cemetery.  I  can  name 
my  own  case, — my  sister  and  fatlier  and  mother,  and  room  for  two  more." 
The  case  on  this  head  is  thus  clearly  within  the  principles  laid  down  in  Wise- 
man V.  Lttcksinger  and  Ororikhite  v.  CronkhiU,  above  cited.  It  is  also  within 
the  rule  as  to  part  performance.  The  act  of  permitting  Mrs.  McGuire's  body 
to  burden  the  soil  was  in  no  proper  sense  an  act  of  part  performance.  It  was 
simply  a  partial  enjoyment  of  the  privilege.  It  was  an  act  of  burden  on  the 
part  of  the  licensor;  of  enjoyment  on  the  part  of  the  licensee.  McGuire  never 
expended  a  penny  upon  the  grave.  The  trustees  were  guilty  of  no  such  con- 
duct as  to  lead  JVt  cGuire — to  quote  again  Judge  Danforth's  words  in  Wiseman 
v.  Lttcksinger — "to  erect  permanent  works,  or  valuable  and  lasting  improve- 
ments. "  Nor  was  there  any  other  fact  which  would  make  the  revocation  of  the 
license,  or  the  refusal  to  f  ulBll  the  implied  obligation, — whatever  it  may  have 
been, — a  fraud  upon  McGuire  or  his  legal  representatives.  It  does  not  appear 
that  McGuire  ever  placed  even  a  headstone  upon  his  wife's  grave.  The  part 
performance,  therefore,  (or  the  complete  performance,  as  the  receipt  may  be 
viewed,)  was  wholly  on  the  side  of  the  licensor;  and,  as  we  pointed  out  in  the 
Coppers  Case,  the  payment  of  the  consideration  did  not  operate  as  such  part 
performance.  People  v.  Trustees,  (Coppers  Case, )  194,  citing  Story,  Eq.  Jur. 
g  760;  Rhodes  v.  Rhodes,  8  Sandf.  Ch.  284.  See,  also,  on  the  point  under 
consideration,  the  cases  already  cited  of  Wiseman  v.  Lucksinger  and  Cronft- 
hite  V.  CronkhiU. 

I  have  thus  considered  this  case  precisely  as  though  the  rights  of  property 
claimed  by  the  plaintiff  had  come  from  a  secular  cemetery.  The  weakness  of 
the  plaintiff's  equity  is  still  more  strikingly  apparent.  The  record  contains 
an  express  admission  by  the  plaintiff  of  the  allegation  in  the  answer  that  the 
cemetery  lands  in  question  were  set  apart  and  consecrated,  with  appropriate 
religious  ceremonies,  by  the  ministry  of  a  priest  or  priests  of  the  Roman  Cath- 
olic Church,  for  the  exclusive  purpose  of  the  burial  of  the  remains  of  persons 
who  may  die  in  communion  with  that  church.  McGuire  was  a  Catholic.  As 
such,  he  entered  the  denominational  domain;  as  such,  he  obtained  the  receipt 
in  question  from  the  denominational  cemetery  oflSce.  What  transpired  at  the 
time  he  so  obtHined  that  receipt  is,  as  we  have  already  seen,  entirely  unknown. 
What  may  safely  be  aflSrmed,  however.  Is  that  he  sought  liurial  privilege  in  a 
denominational  cemetery  thus  consecrated  to  the  exclusive  purpose  of  the 
burial  of  those  dying  in  communion'  with  the  church.  That  denominational 
rule  must  certainly  be  implied  (as  part  of  the  agreement)  from  the  receipt,  and 
the  surroundings  under  which  it  was  sought  and  obtained.  It  is  as  though  the 
receipt  had  read:  Beceived  from  John  McGuire  810,  being  amount  of  pur- 
chase money  of  a  grave,  two  feet  by  eight,  in  the  ground  of  Calvary  Cemetery, 
which  has  l)een  consecrated  for  the  exclusive  purpose  of  the  burial  of  the  re- 
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cuains  of  persons  who  may  die  in  comnninion  with  the  Boman  Catholic  Church. 
7hat  is  the  parol  agreement, — the  only  one  which  can  possibly  be  implied. 
The  piaintiff,  too,  recognized  this,  for  he  averred  in  his  complaint  that  Mo- 
Ouire  died  intlie  Catholic  faith  and  in  communion  with  the  church.  And  it 
was  only  when,  upon  the  trial,  the  difficulty  of  proving  affirmatively  the  latter 
assertion  weighed  upon  him,  that  be  struck  it  from  his  complaint,  and  claimed 
that  it  was  superfluous. 

Now,  who  is  to  determine  whether  McGuire  died  in  that  communion?  Mr. 
•Justice  Daniels  admits  that  it  is  the  hierarchy,  bat  he  thinks  that  the  chosen 
judges  of  the  church  must  proceed  according  to  the  principles  of  the  common 
law;  that  they  can  only  act  upon  evidence,  (as  applicable  to  church  law;) 
that  the  accused  is  entitled  to  a  hearing;  and  that  if  those  "first  principles" 
which  govern  in  the  ordinary  administration  of  justice  are  ignored,  the  author- 
ities of  the  church  exceed,  their  jurisdiction  when  they  decree  that  the  holder 
■ot  the  receipt  died  out  of  communion  with  the  church.  With  great  respect 
-and  diffidence,  I  venture  to  differ  with  the  conclusion.  In  my  judgment,  Mc- 
Guire contracted  for  the  exclusive  jurisdiction  of  the  church  with  regard  to 
the  question  of  communion.  Spiritual  questions  are  solely  for  the  determi- 
nation of  the  church  authorities.  Over  their  action  in  the  domain  of  church 
-discipline  or  excision  the  civil  courts  exercise  no  revisory  power.  Shannon  T. 
Frost,  S  B.  Mon.  253.  There  the  court  said :  "We  cannot  decide  who  ought 
to  be  members  of  the  church,  nor  whether  the  excommunicated  have  been 
Justly  or  unjustly,  regularly  or  irregularly,  cut  off  from  the  body  of  the  church. 
We  must  take  the  fact  of  expulsion  as  conclusive  proof  that  the  persons  ex- 
pelled are  not  now  members  of  the  repudiating  church;  for,  whether  right  or 
wrong,  the  act  of  excommunication  must,  as  to  the  fact  of  membership,  be 
law  to  this  court."  The  same  doctrine  was  maintained  by  the  supreme  court 
■of  Pennsylvania  in  German  Reformed  Church  v.  8etbert,  3  Pa.  St.  291;  and 
the  additional  suggestion  was  there  made  that  under  no  circumstances  would 
the  civil  courts  interfere  until  the  wronged  party  bad  exhausted  his  remedy 
within  the  church  by  appeal  to  its  highest  tribunal.  This  doctrine  is  pecu- 
liarly applicable  to  the  present  case,  where  it  is  conceded  that  an  appeal  to 
Borne  lay  from  the  decision  of  the  ordinary  of  this  diocese  forbidding  the  bu- 
rial of  McGuire,  and  that  no  such  appeal  has  been  taken.  The  language  of 
the  Pennsylvania  court  is  exceedingly  apt,  and  I  quote  the  most  material  part 
-of  it:  "If,  therefore,  the  relator  is  injured  by  the  decree  of  the  consistory,  tiis 
remedy  is  by  appeal  to  a  higher  ecclesiastical  court,  which  no  doubt  (and  it  is 
indecorous  to  suppose  otherwise)  will  afford  him  redress  by  reversing  wliat- 
«ver  may  have  been  done  by  the  inferior  court  inconsistent  with  the  canons 
of  the  church.  That  the  power  of  the  classis  and  synod  is  advisory  only  mat- 
ters not,  as  we  cannot  suppose  their  decision  will  be  disregarded;  and,  if  It 
-should  be,  it  will  then  be  time  enough  to  seek  redress  from  the  civil  author- 
ities. The  decisions  of  ecclesiastical  courts,  like  every  other  judicial  tribunal, 
«re  final;  as  they  are  the  best  judges  of  what  constitutes  an  offense  against 
tlie  word  of  God  and  the  discipline  of  the  church.  Any  other  than  those  courts 
must  be  incompetent  judges  of  matters  of  faith,  discipline,  and  doctrine." 
To  the  same  effect,  in  substance,  are  the  decisions  in  Dieffendorfy,  Htformed 
■Calvinist  Church,  20  Johns.  12;  Robertson  v.  Bullions,  9  Barb.  64,  af- 
firmed, 11  N.  T.  243;  People  v.  German,  etc..  Church,  53  N.  Y.  103;  and 
Dtoenger  t.  Geary,  supra.  In  the  latter  case  the  court  said  that  "no  power 
«ave  that  of  the  church  can  rightfully  declare  who  is  a  Catholic.  The  ques- 
tion is  purely  one  of  church  government  and  discipline,  and  must  be  deter- 
mined by  the  proper  ecclesiastical  authorities. "  And  again :  "  Under  the  dls- 
■cipline  and  doctrines  of  the  church,  as  enforced  by  the  functionaries  invested 
with  the  power  and  duty  of  deciding  questions  of  doctrine  and  discipline, 
James  Geary  was  not  a  Catholic,  and  this  decision  is  final  and  conclusive." 
On  the  same  principle,  the  decision  that  McGuire,  although  a  Catholic,  did 
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not  die  in  communion  with  the  church,  was  flnal  and  conclusive  until  re- 
Teraed, — reversed  not  by  the  civil  courts,  for  they  have  no  jurisdiction  under 
a  constitutional  system  which,  happily,  sepHrates  church  and  state,  but  by  the 
highest  authorities  of  the  church  itself.  To  attempt  to  exercise  jurisdiction 
to  such  matters  upon  the  plea  of  want  of  jurisdiction  in  the  church  authori- 
ties of  first  instance  would  be  the  entering  wedge  whereby  the  symmetry  of 
our  governmental  system  with  regard  to  church  and  state  might  readily  be 
destroyed.  And,  after  all,  what  do  we  question,  when  iookihg  into  the  ordi- 
nary's jurisdiction,  but  his  procedure?  Shall  we  go  further,  and  decide  that 
he  has  no  jurisdiction,  within  his  sphere,  to  decree  that  a  Roman  Catholic 
died  out  of  communion  with  the  church,  because  the  testimony  upon  which 
he  acted  was  unsupported  by  an  oath?  Must  he  also  notify  the  next  of  kin, 
or  the  executor  or  administrator,  of  a  proposed  bearing,  produce  his  witnesses 
in  their  presence,  permit  them  to  cross-examine,  and  then  to  produce  their 
own  witnesses?  Is  he  without  jurisdiction  if  he  deny  them  counsel?  And 
all  this  while  the  dead  body  is  waiting  his  decision.  Where  does  the  right  to 
question  the  jurisdiction  begin,  and  where  does  it  end? 

It  seems  to  me  that  the  ordinary's  jurisdiction  in  spiritual  matters  cannot 
be  questioned  by  the  civil  courts  at  all.  He  may  act  upon  the  best  light  he 
can  obtiiin,  however  informal  the  source;  and  we  cannot  review  his  judg- 
ment, however  out  of  touch  with  common-law  principles  may  have  been  his 
means  of  ascertainment.  If  the  ordinary  acts  capriciously  or  arbitrarily, 
there  is  an  appeal  to  Home.  If  the  appellant  is  there  again  defeated,  it  will 
be  time  enough  to  inquire  whether  be  has  or  has  not  contracted  for  the  pos- 
sibility of  such  injustice;  and  whether,  even  then,  the  facts,  and  the  laws  ap- 
plicable thereto,  would  warrant  a  court  of  equity  in  entering  the  spiritual  do- 
main to  redress  a  mixed  temporal  and  spiritual  wrong.  For  we  cannot  over- 
look tlie  fact  which  pervades  this  entire  controversy  that  it  is  not  the  mere 
right  to  be  buried  in  two  feet  by  eight  of  ordinary  earth  which  the  plaintiff 
seeks  to  enforce,  but  plainly  the  right  to  be  so  buried  in  consecrated  earth. 
It  is  thus  the  spiritual  right  which,  in  substance,  he  asks  us  to  enforce;  that 
is  the  agreement,  so  to  speak,  for  consecration  predicated  upon  communion. 
The  rest  is  but  a  temporal  incident.  The  world  is  all  before  this  plaintiff  to 
secure  for  his  testator  mere  burial.  The  secular  cemeteries,  with  their  regu- 
lar and  binding  deeds,  were  open  to  McGuire,  and  are  yet  open  to  his  repre- 
sentative. But  that  is  not  what  is  required  or  desired.  What  the  plaintiff 
insists  upon  is  the  burial  of  McGuire  in  the  same  consecrated  earth  where  the 
body  of  his  wife  now  rests.  That,  however,  is  something  which  the  civil 
courts  are  powerless  to  compel,  under  such  a  contract  or  understanding  aa 
that  which  here  forms  the  basis  of  the  plaintiff's  rights  and  of  this  action. 
The  Quihord  Case,  (Brown  v.  Cure  of  Montreal,  L.  B.  6  P.  C.  157,)  from 
which  the  learned  counsel  for  the  appellant  quotes  so  fully,  has  no  conceiv- 
able applicability  here.  That  case  proceeded  upon  rules  referable  to  a  system 
in  which  church  and  state  are  blended.  Under  that  system  a  British  subject 
is  entitled  to  burial  in  bis  parish  church-yard  without  regard  to  contractual 
locality,  and  the  question  of  his  right  to  such  burial  is  essentially  for  the  civil 
courts,  in  the  exercise  of  their  quasi  ecclesiastical  jurisdiction.  The  privy 
council,  in  opening  the  discussion,  declared  that  the  question  to  be  decided 
was  "the  right  of  Guibord  to  interment  in  the  ordinary  way  in  the  cemetery 
of  bis  parish.  «  *  *  It  may  be  observed  that  the  cure  and  raarguilliers 
are  only  proprietors  of  the  parochial  cemetery  in  the  sense  in  which  a  parson 
in  England  is  the  owner  of  the  freehold  of  the  church-yard;  that  is  to  say, 
subject  to  tlie  right  of  the  parishioner  to  be  buried  therein. "  In  that  case  the 
church  authorities  offered  to  permit  Guibord's  burial  in  that  part  of  the  cem- 
etery which  was  unconsecrated.  But  the  court  determined  that  he  was  enti- 
tled to  be  buried  in  the  consecrated  part,  and  even  queried  whether  they  might 
not  command  the  church  tu  so  bury  him  with  its  ordinary  and  appropriate  re- 
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ligiooB  rites  and  service.  "Tlie  payment  of  dimes  to  the  clergy  of  tlie  Roman 
Gatliolic  Cliurcli,"  said  tlie  court,  "by  its  lay  members,  and  the  i-atability  of 
the  latter  to  the  maintenance  of  parochial  cemeteries,  are  secured  by  law  and 
statutes.  These  rigtits  of  the  church  must  beget  corresponding  obligations, 
and  it  is  obvious  that  this  state  of  things  may  give  rise  to  questions  between 
the  laity  and  clergy  which  can  only  be  determined  by  the  municipal  courts." 
Even  the  observation  made  by  Lord  Phillimore,  that  "if  this  church  were 
to  be  regarded  merely  as  a  private  and  voluntary  religious  society,  resting 
only  upon  a  consensual  basis,  courts  of  justice  are  still  bound,  when  due  com- 
plaint is  made  that  a  member  of  the  society  has  been  injured  as  to  his  rights 
in  any  matter  of  a  mixed  spiritual  and  temporal  character,  to  inquire  into  the 
laws  or  rules  of  the  tribunal  or  authority  which  has  inflicted  the  alleged  in- 
jury," must  be  talien  as  applicable  to  the  parish  church-yard  system;  that  is, 
to  the  parish  church-yard  or  cemetery  of  any  private  and  voluntary  religions 
society  in  the  l<ingdom,  resting  only  on  a  consensual  basis.  The  general  right 
of  a  British  subject,  a  member  of  such  society,  to  burial  in  its  parish  church- 
yard or  cemetery,  is  thus  held  to  be  a  matter  for  consideration  and  adjudica- 
tion by  the  courts  construing  the  laws  or  rules  of  such  consensual  society. 
Throughout  the  case  there  is  not  a  suggestion  of  contractual  relation,  nor  of 
a  right  to  burial  in  any  particular  plot.  It  was  simply  a  judicial  review,  au- 
thorized by  the  law  of  England,  of  the  action  of  the  Roman  Catholic  Church 
in  Canada:  and  thereupon  tlie  privy  council  examined  the  laws  of  the  church, 
and  held  that  its  authorities  had  erred.  We  have  no  such  system  of  juris- 
prudence here.  In  this,  I  must  be  permitted  to  say,  we  are  fortunate,  for, 
while  human  nature  is  what  it  is,  there  must  always  be  more  or  less  of  reli- 
gious faction,  with  its  intensity  of  bitterness,  in  every  theological  establish- 
ment, however  well  disciplined  and  authoiritative.  And  I  can  conceive  of 
nothing  more  surely  tending  to  weaken  respect  for  judicial  authority  than  the 
bringing  of  such  factional  controversies  before  the  ordinary  tribunals  of  our 
country,  and  making  the  people's  judges  final  arbiters  thereof. 

In  conclusion,  I  roust  say  a  word  with  regard  to  the  present  record.  I  have 
been  somewhat  embarrassed  by  the  peculiar  character  of  the  findings  made  by 
the  learned  judge  at  special  term.  They  seem  to  me  to  be  inconsistent  and 
contradictory  in  some  important  particulars,  and  they  can  only  be  reconciled 
by  treating  the  eleventh,  thirteenth,  and  fourteenth  findings  of  fact  as  really 
conclusions  of  law  erroneously  deduced  from  the  accurate  findings  of  fact 
numbered  second,  third,  and  fourth.  These  latter  findings  are  supported  by 
the  uncontradicted  testimony,  while  the  subsequent  findings  to  which  I  have 
referred,  as  well  as  the  first  and  second  conclusions  of  law,  are  implications 
not  borne  out  by  such  testimony.  But  as,  upon  the  pleadings  and  proofs, — 
the  latter  undisputed, — and  the  findings  of  fact  really  applicable  to  such  proofs, 
the  third  legal  conclusion  (namely,  that  the  complaint  be  dismissed)  was  fully 
justified,  the  judgment  appealed  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.  I  concur  in  the  conclusions  arrived  at  by  Mr.  Justice 
Bajrrett.  I  think  that  he  has  conclusively  shown  that  whatever  contract 
the  facts  proven  establish,  if  any,  is  of  so  vague  and  indefinite  a  character 
that  it  cannot  be  specifically  enforced  by  any  court.  I  think  that  he  has  fur- 
ther shown  that  all  that  the  deceased  received  was  a  license  which  was  rev- 
ocable. No  grant  or  irrevocable  right  or  easement  was  ever  given  him,  and 
could  not  be,  by  the  paper  he  received,  without  in  effect  repealing  the  provis- 
ions of  the  statute  in  respect  to  conveyances  of  interest  in  land.  If  it  were 
possible  to  bold  that  there  was  a  valid  contract  for  burial  only,  and  not  for 
any  interest  in  land,  there  seems  to  be  another  ground  which  is  fatal  to  the 
plaintiff's  claim.  There  is  no  evidence  but  that,  if  the  deceased's  rights  of 
property  have  been  invaded,  his  estate  can  be  entirely  indemnified  through 
an  action  at  law  for  damages.  If  it  is  urged  that  damages  cannot  indemnify 
v.7ii.Y.B.no.9 — 23 
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for  the  deprivation  of  burial  in  tliis  consecrated  ground,  then  the  court  is 
called  upon  to  decree  thai  a  church  shall  administer  tq  one  who  claims  to  be 
of  its  communion  its  religious  offices,  and  the  court  is  called  upon  to  deter- 
mine whether  the  person  is  or  is  not  in  full  communion  with  the  church.  I 
think  that  it  will  hardly  be  claimed  that  a  court  could  rightfully  direct  a  church 
to  administer  a  sacrament  to  a  person  wlio  claimed  to  be  entitled  thereto,  but 
whom  the  church  authorities  had  declared  not  so  to  be;  and  yet,  in  the  case 
at  bar,  this  is  substantially  what  the  court  is  called  upon  to  do.  It  is  asked 
lo  compel  the  burial  of  this  man  in  a  particular  location,  apparently  because 
it  is  consecrated  ground,  because,  if  it  is  not  burial  in  consecrated  ground 
which  is  asked  for,  but  simply  burial,  then  sepulture  in  a  non-denominational 
cemetery  would  attain  the  object,  and  damages  would  compensate  for  all  in- 
vasion to  property  rights.  Under  our  form  of  government,  we  do  not  think 
that  courts  can  be  called  upon  to  compel  churches  to  administer  religious 
rights  to  persons  claiming  to  be  its  members,  or  perform  an  act  in  any  way 
impressed  with  that  character.  The  judgment  appealed  from  should  be  af- 
firmed, with  costs. 

Daniels,  J.,  {dissenanff.)  The  action  has  been  brought  to  secure  the  in- 
terment of  the  remains  of  John  McGuire,  deceased,  in  Calvary  C5emetery, 
Quei'ns  county,  in  the  state  of  New  York.  The  cemetery  was  acquired  and 
controlled  by  the  defendants  under  an  act  of  the  legislature  conferring  that 
power  upon  the  trustees  of  St.  Patrick's  Cathedral.  The  intestate  died  on  the 
19th  of  February,  1888.  and  an  application  was  made  for  his  interment  in  the 
cemetery,  which  was  refused  by  the  trustees,  under  the  direction  of  the  cler- 
ical authorities  of  the  Catholic  Church.  In  his  life-time,  the  intestate,  for  the 
sum  of  money  mentioned  in  it,  received  the  following  receipt  and  agreement: 

"No.  726.  Calvabt  Cemeteky,  New  Yobk,  November  22.  1870. 

"266  Mulberry  street. 

"Beceived  from  John  McGuire  ten  dollars,  being  the  amount  of  purchase 
money  of  a  grave,  two  feet  by  eight,  in  Calvary  Oametory,  with  privil^e  to 
erect  a  head-stone  thereon. 

"D.  Brennan,  Supt.  of  Office  of  Calvary  Cemetery. 

"Grave  9,  plot  F,  section  8,  range  56." 

And  prior  to  his  own  decease  the  grave  mentioned  in  the  Instrument  was 
actaally  located,  and  the  remains  of  his  wife  were  interred  therein.  The 
grave,  as  it  was  located,  was  sufficient  in  capacity  for  the  interment  of  more 
than  two  dead  bodies;  and  the  object  of  the  action,  as  well  as  of  the  applica- 
tion to  the  authorities  controlling  the  cemetery,  was  to  secure  the  interment 
of  the  remains  of  the  intestate  in  the  same  grave;  and  by  the  language  of  the 
instrument,  and  the  location  of  the  grave,  his  representative  was  entitled  to 
insist  upon  that  right,  if  the  intestate  had  observed  the  laws  and  discipline 
of  thecburch  under  whose  authority  the  property  was  acquired  and  controlled. 
The  instrument  as  it  was  issued,  and  under  which  the  grave  was  located,  cre- 
ated a  privilege  or  license  to  this  effect,  without  conveying  a  title  to  the  land. 
Kincaid's  Appeal,  66  Pa.  St.  411;  Page  v.  Symonds,  63  N.  H.  17;  People 
V.  Trustees,  21  Hun,  184.  And  the  administrator  was  empowered  tosecure 
this  interment  if  the  intestate  had  complied  with  the  laws  of  the  church  con- 
trolling the  cemetery  up  to  the  time  of  his  decease.  2  Bl.  Comm.  508;  WiU- 
iams  V.  Williams,  L.  R.  20  Ch.  Div.  659.  And  that  was  the  view  which 
was  adopted  and  followed  in  the  decision  made  at  the  special  term;  for  it  was 
there  held  by  the  court  that  the  plaintiff,  as  the  personal  representative  of  the 
deceased,  was  vested  with  whatever  right  existed  to  enforce  the  contract  to  be 
implied  from  or  contained  in  this  instrument.  The  action,  accordingly,-  did 
not  fail  because  of  any  infirmity  in  the  right  of  the  plaintiff,  as  the  personal 
representative,  to  maintain  it,  if  that  could  be  done  legally  upon  the  facts 
made  to  appear  by  the  evidence. 
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Upon  the  trial  of  the  action,  accepted  compilations  of  the  laws  of  the  church 
were  proved  and  read-  in  evidence,  and  these  laws  or  regulations  defined  and 
declared  the  causes  for  which  the  interment  of  a  deceased  person  might  be 
forbidden  in  the  consecrated  cemetery  and  grounds  of  the  church ;  and  so  far 
as  they  existed,  and  were  applicable  to  this  subject,  they  are  required  to  be 
observed  in  the  determination  of  the  controversy  which  has  arisen  concerning 
the  right  of  the  deceased  to  burial  in  this  cemetery.  By  these  laws  or  regula- 
tions it  was  necessary  that  the  deceased  should  have  been  during  his  life  a 
member  of  the  Catholic  Church.  If  he  were  not  such  a  member,  then  his  per- 
sonal  representative  could  claim  no  right  to  the  interment  of  his  remains  in 
these  grounds.  Dwenger  v.  Geary,  113  Ind.  106,  14  N.  E.  Bep.  903.  But 
the  right  to  the  interment  of  these  remains  was  not  denied  for  want  of  any 
compliance  on  the  part  of  the  deceased  with  this  regulation  or  requirement. 
Neither  could  it  have  been ;  for  it  was  stated  positively  by  the  daughter  of  the 
deceased,  who  was  sworn  as  a  witness  upon  the  trial  of  the  action,  that  her 
father  was  a  member  of  the  Catholic  Church  in  his  life-time,  and  she  was  no 
further  interrogated  as  to  the  correctness  of  this  statement  made  by  her.  It 
appears  to  have  been  accepted  as  truthful,  and  it  was  assumed  during  the  prog- 
ress of  the  trial  that  he  was  a  meml>er  of  this  church.  And  the  complaint, 
as  it  is  contained  in  the  case,  asserts  that  to  have  been  the  fact;  for  no  more 
was  stricken  out  on  the  application  of  the  plaintiff  than  the  statement  that  be 
died  in  fail  communion  with  the  church,  leaving  the  complaint,  as  it  now 
forms  a  part  of  the  case,  with  the  allegation  that  be  did  die  in  the  faith  of  the 
Roman  Catholic  Church.  And  it  was  not  for  want  of  any  additional  evidence 
as  to  this  fact  that  the  interment  of  the  remains  in  the  cemetery  was  denied 
by  the  authorities  of  the  church  or  by  the  trial  court.  But  that  denial  appears 
to  have  proceeded  upon  the  conclusion  adopted  by  the  court  that  it  properly 
belonged,  under  the  usages  and  discipline  of  the  church,  to  the  decision  of  the 
ordinary  of  the  bishop  of  New  York  to  determine  whether  the  deceased  was 
entitled  to  be  buried  in  this  cemetery;  and  the  ordinary  having  made  a  deci- 
sion adversely  to  this  right,  upon  evidence  sufficient  to  give  him  jurisdiction 
to  act,  the  remains  were  not  entitled  to  burial  in  the  consecrated  ground  of 
the  cemetery. 

It  is  undoubtedly  the  law  that  the  courts  will  not  review  conclusions  or 
decisions  of  the  ecclesiastical  authorities  of  the  church  relating  to  mere  mat- 
ters of  faith,  practice,  or  discipline.  Dutch  Church  v.  Braclford,%  Cow.  457; 
People  V.  German,  etc.  Church,  53  N.  Y.  108;  Shannon  v.  Frost,  8  B.  Mon. 
253;  and  German,  etc..  Church  t.  Com.,  8  Pa.  St.  282,  291.  Bat  this  ex- 
clusive authority  vested  in  the  church  is  not  applicable  to  the  disposition  or 
determination  of  rights  or  interests  in  property,  or  those  derived  from  con- 
tracts lawfully  entered  into.  As  much  as  that  was  stated  in  Bouldin  v.  Alex- 
ander, 15  Wall.  181.  And  It  necessarily  follows  from  the  nature  of  the  trans- 
actions through  which  rights  or  interests  in  property,  by,  virtue  of  contracts, 
may  be  creat^,  that  they  are  to  be  governed  by  the  secular  law,  as  they  are 
distinguishable  from  ecclesiastical  subjects,  and  may  only  be  divested,  im- 
paired, or  forfeited  by  reason  of  some  act  or  circumstance  upon  which  the 
right  or  contract  has  been  made  dependent,  or  for  the  violation  of  rules  or 
regulations  which  by  the  sanction  and  intention  of  the  parties  have  been  made 
applicable  thereto.  Rights  of  this  description  are  recognized  and  protected  by 
the  general  law  of  the  state,  and  that  has  carefully  defined  the  manner  in  and 
the  causes  for  which  they  may  be  lost  or  forfeited;  and  under  that  law,  if  the 
deceased,  as  a  matter  of  fact,  had  violated  or  failed  to  observe  any  of  the  laws 
or  regulations  of  the  church  applicable  to  and  controlling  this  contract,  then 
the  plaintiff  could  not  claim  or  insist  upon  his  interment  in  this  cemetery. 
But  neitiier  one  of  these  rules  or  regulations  vested  the  clerical  authorities  of 
the  church  with  jurisdiction  to  determine  this  right  of  interment  in  such  a 
manner  as  to  conclude  the  party  entitled  to  insist  upon  the  observance  of  this 
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agreement.  Ko  hearing  whatever  has  been  provided  for  or  took  place  before 
the  vicar  general,  by  whose  order  the  interment  of  the  remains  in  these 
grounds  was  forbidden;  but  he  acted  solely  upon  information  which  he  had 
received  from  no  directly  responsible  source,  in  reaching  the  conclusion  that 
the  deceased  had  forfeited  his  right  to  this  burial.  This  was  done,  according 
to  his  own  testimony,  upon  mere  information, — not  a  safe  subject  to  be  relied 
upon  in  any  case  for  the  determination  of  rights  of  property  or  contract, — 
and  the  determination  was  made  without  any  notice  to,  consultation  with,  or 
hearing  of  any  person  entitled  to  represent  the  deceased,  or  to  controvert  the 
correctness  of  the  information  received  by  this  clerical  official;  and  under 
these  circumstances  the  law  will  not  permit  a  determination  arrived  at  In  this 
manner  to  forfeit  the  right  which  the  deceased  may  have  secured  through  this 
instrument  to  burial  in  the  consecrated  cemetery  of  the  church.  The  legal 
principle,  on  the  contrary,  has  been  declared  to  be  that  "there  is  nothing 
which  our  law  denounces  more  explicitly  than  an  adjudication  of  the  rights 
of  a  party  without  offering  him  an  opportunity  of  being  heard  in  his  defense." 
People  V.  Sopm;  7.  N.  Y.  428,  481,  and  Lotthat  y.  Le  Roy,  40  Hun,  546,  fol- 
lows and  enforces  this  principle. 

The  determination  which  in  fact  was  made  in  this  manner  proceeded  upon 
information  that  the  deceased  had  died  at  the  Academy  of  Music  at  a  meeting 
addressed  by  Dr.  McGlynn,  who  had  been  excommunicated  from  membership 
in  the  Catholic  Church,  and  that  he  was  in  reality  a  confederate  and  abettor  of 
this  deposed  priest.  The  vicar  general  had  been  informed  that  McGlynn  had 
abused  and  denounced  the  pope,  and  it  was  considered  a  scandal  for  any  good 
Catholic  to  be  present  at  his  meetings.  His  own  testimony  is  that  he  did  not 
know  the  deceased,  but  that  he  had  "heard  tliat  he  had  been  applauding  Dr. 
McGlynn  in  abusing  the  pope  a  few  minutes  before  his  death."  Upon  his 
cross-examination  he  testified  that  it  was  a  public  fact  that  the  deceased  had 
died  there.  Thereupon  the  following  questions  were  put  to  and  answered  by 
the  witness:  "Answer.  1  was  not  there.  I  did  not  see  him  die.  Question. 
You  say  it  came  up  from  the  trustees.  By  what  means?  il.  The  undertaker 
called  upon  them.  Q.  How  do  you  know?  A.  The  clerk  told  me.  Q.  His 
name?  A.  Mr.  Brennan.  Q.  Where  did  he  tell  you  so?  A.  Oh,  I  can't  re- 
member the  exact  spot.  Q.  When  did  he  tell  you  so?  A.  Either  the  day 
after  his  death  or  the  following  day.  Q.  What  was  said?  A.  Simply  the 
fact  that  he  died  at  the  Academy  of  Music  Q.  And  on  that  you  issued  the 
order  forbidding  the  burial?  A.  I  did,  sir."  These  reports,  with  the  excep- 
tion of  that  as  to  the  fact  of  the  deceased  dying  at  the  Ac»demy  of  Music, 
were  of  a  loose  and  unreliable  character,  and  could  not  legally  have  been  the 
subject  of  binding  action  by  the  vicar  general.  They  were  in  no  sense  so  au- 
thentic as  to  warrant  or  justify  the  conclusion  that  the  deceased  approved  of 
the  actions  or  expressions  of  McGlynn,  or  applauded  any  remarks  or  imputa- 
tion made  by  him  at  the  meeting,  in  this  manner  referred  to,  or  at  any  other, 
and  afforded  no  grounds  of  jurisdiction  upon  which  he  could  legally  or  prop- 
erly act  in  declaring  the  right  of  the  deceased,  under  this  contract,  to  have 
been  forfeited  by  any  misconduct  on  his  part.  The  evidence  was  not  of  such 
a  nature  as  to  be  acted  upon,  and  therefore  afforded  no  jurisdiction  over  the 
subject-matter;  and  the  want  of  jurisdiction,  or  the  power  to  act,  may  be 
questioned  in  the  courts  by  legal  proceedings  whenever  the  legality  of  the  ac- 
tion taken  shall  be  brought  in  controversy.  Fergttson  v.  Crawford,  70  N. 
Y.  253,  257;  Cagwin  v.  Town  of  Hanconk,  84  N.  Y.  582,  541;  Craig  v.  Town 
of  Andes,  93  N.  Y.  405.  And  to  afford  jurisdiction  by  way  of  support  for  a 
quasi  judicial  deter'mination,  it  must  proceed  upon  at  least  colorable  evidence 
of  the  fact.  But  here  no  such,  or  indeed  any,  evidence  was  supplied;  and 
this,  as  well  as  the  circumstances  that  the  consideration  given  to  the  subject 
was  wholly  without  notice  or  an  opportunity  to  be  heard  by  any  person  inter- 
ested in  protecting  the  right  of  the  deceased  against  these  aspersions,  ren- 
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dered  the  determination  which  was  made  inoperative  for  the  want  of  author- 
ity over  it.  But  beyond  tliis,  according  to  the  laws  and  regulations  of  the 
ohnrcb,  which  have  been  made  a  part  of  the  evidence  in  the  case,  the  deceased 
could  not  be  deprived  of  the  right  to  burial  in  tliis  cemetery  by  a  simple  deter- 
mination tliat  it  had  been  forfeited  or  lost  by  him;  for  the  laws  of  the  church 
have  made  this  disability  to  depend  entirely,  where  the  deceased  shall  have 
been  a  member  of  the  Catholic  Church,  upon  some  act,  misconduct,,  or  omis- 
sion of  the  deceased.  These  laws  and  regulations  have  in  no  manner  provided 
that  the  right  to  burial  in  the  cemetery,  under  an  instrument  of  this  descrip- 
tion, can  be  taicen  away  merely  by  the  diatum  or  decision  of  a  member  of  the 
church  hierarchy;  but  the  right  to  such  burial  by  tliese  laws  has  been  declared 
to  be  lost  or  forfeited  only  by  reason  of  actual  misconduct  on  the  part  of  tlie 
person  in  whose  behalf  it  may  in  this  maa.ier  be  claimed.  It  is  a  penalty  im- 
posed for  misconduct,  either  by  means  of  atUrmative  acts,  or  delinquent  omis- 
sions to  act,  on  the  part  of  the  deceased.  Among  the  causes  for  which  burial 
in  consecrated  ground  may  be  refused  are  the  fact  that  the  deceHsed  died  a 
public  sinner,  or  that  he  failed  to  perform  some  affirmative  duty  forming  a 
part  of  his  obligations  as  a  member  of  the  church,  or  had  committed  some  act 
of  scandalous  misconduct.  The  law  of  the  church  in  these  and  other  mat- 
ters attaches  the  loss  or  forfeiture  to  the  act  itself,  or  to  the  delinquency  of 
the  party,  and  not  to  a  mere  dictum  or  determination  of  any  member  of  the 
clerical  authority  of  the  church.  And  to  bring  this  case  within  these  laws  it 
was  necessary,  therefore,  that  the  deceased  should  be  shown,  as  a  matter  of 
fact,  by  way  of  defense  to  the  action,  to  have  violated  or  become  cliargeable 
with  some  act  of  misconduct  prohibited  by  them;  thereby  forfeiting,  under 
their  authority,  his  right  to  burial  in  the  consecrated  ground  of  the  church. 
But  no  such  proof  in  any  form  has  been  included  in  or  made  a  part  of  this 
case. 

The  evidence  concerning  the  conduct  of  the  deceased  was  obtained  from 
witnesses  either  related  to  or  knowing  him  well,  and  seeing  him  at  meetings 
of  the  Anti-Poverty  Society,  and  of  the  parishioners  of  the  church  of  which 
McGlynn  had  previously  been  the  pastor;  but  no  witness  testifies  to  the  fact 
that  he  was  present  on  any  occasion  when  McGlynn  addressed  the  people  who. 
were  assembled,  or  that  he  in  any  manner  had  applauded  or  approved  of  his 
conduct,  or  sentiments,  or  the  principles  wliich  he  endeavored  to  maintain; 
and  upon  the  occasion  when  he  was  at  the  Academy  of  Music,  the  proof  is 
positive,  from  at  least  two  witnesses,  whose  evidence  is  not  contradicted,  that 
he  died  half  an  hour  before  the  proceedings  of  the  meeting  had  commenced, 
and  before  Dr.  McGlynn  made  his  appearance.  All  that  was  shown  against 
him  was  that  be  was  present  at  the  meetings  already  referred  to,  but  not  wlien 
Dr.  McGlynn  was  either  officiating,  or  making  any  remarks  or  allusions  what- 
soever. There  was  no  evidence  that  upon  any  occasion  he  had  either  miscon- 
ducted hfniself,  or  neglected  any  of  his  duties  or  obligations  as  a  member  of 
the  Roman  Catholic  Church.  And  that  was  the  view  which  was  adopted  by 
the  judge  presiding  at  the  trial;  for  by  his  fifteenth  finding  he  found  the  facts 
to  be  "that  the  said  John  McGuire  did  not  at  any  time  after  the  said  22d  day 
of  November,  1870,  violate  any  of  the  rules  or  regulations  for  the  manage- 
ment of  the  said  cemetery,  and  interments  therein,  theretofore  made  by  the 
defendants,  nor  any  laws  ot  the  Boman  Catholic  Church  theretofore  made  re- 
specting the  burial  of  the  bodies  of  its  deceased  members."  And  in  this  state 
of  the  evidence,  as  it  cannot  be  affirmed  thai  he  had  violated  any  rule  or  reg- 
ulation of  the  Catholic  faith,  it  follows  that  be  did  not  forfeit  his  right  to 
burial  in  this  cemetery. 

If,  upon  a  mere  mistaken  view  of  the  facts  produced  by  unfounded  reports, 
which  was  all  that  was  before  the  vicar  general,  this  right  of  burial  may  be 
forfeited,  then  no  security  can  certainly  exist  for  the  protection  of  any  person 
acquiring  and  paying  for  this  privilege  of  burial;  for  even  the  most  correct 
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religions  deportment  may  be  sacrificed  by  tlie  malignant  and  untruthful  re- 
ports of  persons  misrepresenting  the  acts,  conduct,  or  sentiments  of  deceased 
persons.  Instead  of  the  right  being  maintained,  as  the  law  requires  it  to  be, 
as  one  of  a  proprietary  character,  it  may  then  be  overthrown  or  forfeited, 
after  the  decease  of  the  party  securing  it,  without  any  available  means  of 
avoiding  the  result.  No  Catholic,  whatever  his  standing  may  be,  will  be  en- 
tirely removed  from  this  danger,  if  upon  mere  reports,  turning  out,  as  they 
have  in  this  instance,  to  be  untruthful  and  unfounded,  he  can  be  deprived  of 
burial  in  the  consecrated  ground  of  his  church  by  the  action  of  one  of  its  offi- 
cials, induced  by  reliance  upon  these  reports.  The  only  safety  wbicb  existe 
is  that  already  indicated  in  reliance  upon  and  maintaining  the  laws  of  the 
church  itself,  which  require,  not  rumors  or  information,  but  that  actual  mis- 
conduct, or  the  omission  to  observe  specific  obligations,  sbaU  be  proven  to 
have  taken  place  before  a  contract  or  instrument  of  the  description  of  that, 
for  a  good  consideration,  delivered  to  the  deceased,  shall  be  forfeited  or 
avoided.  That  proof  is  wholly  wanting  in  this  case,  and  the  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  plaintiff  to 
abide  the  event. 


Brioos  v.  Lanqfobd. 
(Sujfreme  Court,  Oeneral  Term,  FVth  Departmmtt.    October  19, 1889.) 

ESTOPPBI^RePKKSKXTATIOSS — HOKTOAOBS. 

Where  plaintiff  was  induced  to  buy  land  in  part  bj  the  advice  of  defendant,  and 
his  representation  that  it  was  free  from  Inoumbranoes,  such  defendant,  having 

Snrchosed  a  mortgage  executed  by  the  former  owner  of  the  luid,  is  estopped  to 
env  that  the  same  is  unincumbered,  though  he  supposed  It  to  be  so  when  he  made 
such  representations  to  plaintltT. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Alba  Briggs  against  .John  Langford  to  restrain  the  present  defend- 
ant and  one  Austin  Heath — the  latter  now  deceased — from  foreclosing  the 
mortgage  mentioned  in  the  complaint,  upon  the  ground  that  the  same  had  no 
validity,  and  was  without  consideration,  and  was  null  and  void;  and  upon 
the  further  ground  that,  at  the  same  time  the  plaintiff  purchased  the  mort- 
gaged premises,  tiie  defendant  fraudulently  concealed  the  existence  of  such 
mortgage  from  him.  PlaintiS  appeals  from  a  judgment  entered  in  Chautau- 
qua county  on  the  report  of  a  referee. 

Argued  before  Bakkbb,  P.  J.,  and  Dwight  and  Maoohbeb,  JJ. 

Henderson  <t  Wenttoorth,  tor  appellant.  B.  A.  Barloto  and  L.  if  orris,  for 
respondent. 

Macombeh,  J.  On  the  12tb  day  of  August,  1875,  one  Anson  B.  Day  and 
his  wife  executed  and  acknowledged,  a  mortgage  upon  the  lands  now  owned  by 
the  plaintiff,  consisting  of  11  acres,  in  the  town  of  Ellory,  Chautauqua  county, 
to  one  Austin  Heath,  mortgagee,  conditioned  for  the  payment  of  the  sum  of 
91,54U,witb  annual  interest;  the  principal  sum  to  become  due  in  two  years  from 
the  2d  day  of  August,  1875.  No  bond  or  other  obligation  to  pay  such  mone>-8 
BO  purporting  to  be  secured  by  the  mortgage,  or  any  part  thereof,  was  exe- 
cuted by  the  mortgagors,  or  either  of  them.  This  mortgage  was  recorded  in 
the  proper  clerk's  office  on  the  26th  of  October,  1875.  The  case  discloses  no 
facts  showing  what  the  actual  consideration  of  the  mortgage  was,  or  that  it 
was  given  for  any  value  whatever,  except  as  the  same  may  be  derived  from 
presumptions  of  law.  On  the  24th  day  of  November,  1879,  Heath  assigned 
the  mortgage  to  the  defendant,  John  Langford,  which  assignment  was  prop- 
erly recorded.  This  assignment  was  so  made  and  the  mortage  delivered  to 
the  defendant,  Langford,  upon  his  agreeing  to  pay  to  Heath  the  fall  sum  pur- 
porting to  be  secured  thereby,  upon  which  no  part,  either  principal  or  inter- 
est, bad  been  paid,  by  paying  him  a  part  thereof  in  money  at  the  time  of  the 
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asaignment,  by  paying  another  part  as  he  needed  It,  and  by  crediting  and  ap- 
plying the  remainder  of  such  purchase  price  upon  the  debt  owing  to  said 
Langford  by  the  said  Heath.  Anson  R.  Day  and  the  defendant  were  brothera- 
in-law,  as  were  also  the  deceased  defendant,  Heath,  and  Langford,  as  well 
as  the  said  Day  and  Heath.  The  premises  in  question  were  conveyed  by  Day 
and  wife  to  the  plaintifF  on  the  17th  day  of  August,  1876,  which  deed  was 
properly  recorded.  This  deed  contained  a  covenant  that  the  premises  were 
free  and  clear  from  all  Incumbrance. 

The  principal  question  litigated  is  whether  or  not  the  defendant  is  estopped 
to  deny  that  the  plaintiff  has  an  unincumbered  title  of  these  premises.  All 
of  the  parties  interested  seem  to  have  been  present  at  the  negotiations,  includ- 
ing  the  defendant.  The  plaintiff  objected  to  closing  up  the  transaction,  and 
receiving  the  deed,  and  paying  the  purchase  price  of  the  lands,  until  he  had 
obtained  a  search  of  the  title  of  the  property.  Thereupon  a  search  was  pro- 
duced by  Mr.  Day,  showing  an  unincumbered  title  down  to  the  time  he  pur- 
chased the  premises;  and  he  asserted,  as  well  as  did  the  other  members  of  bis 
family  then  present,  that  there  was  no  incumbrance  upon  the  same,  as  he 
had  had  no  occnsion  to  execute  any  such  incumbrance.  During  this  inter- 
view the  defendant,  Langford,  said  to  the  plaintiff  that  he  (Langford)  thought 
it  was  not  necessary  to  wait  about  signing  the  papers  and  finishing  up  the 
bargain  until  the  search  was  brought  down  to  that  time,  for  he  thought  the 
premises  were  clear  and  free  from  all  incumbrances.  Such  is  the  finding  of 
the  referee.  The  referee  further  finds  that  Langford  believed  that  the  prem- 
ises were  free  and  clear  from  incumbrances  at  that  time.  Up  to  the  time  of 
the  assignment  of  the  mortgage  to  the  defendant,  Mr.  Heath  had  made  no  at- 
tempt to  foreclose  the  same,  or  to  assert  any  right  thereto  as  against  the  plain- 
tiff. Day  and  Heath  are  both  dead,  and  both  died  insolvent.  At  the  request 
of  tlie  plaintiff's  counsel,  the  referee  has  found  that  the  plaintiff  was  induced 
to  make  the  payments  for  the  purchase  price  of  the  lands  by  the  representa- 
tions made  to  him,  "and  by  the  conduct  of  said  Anson  B.  Day  and  wife  and 
of  said  defendant. "  We  are  not  unaware  tliat  tt)e  respondent's  counsel  claimed 
before  the  court,  at  a  time  after  the  appellant's  counsel  had  gone  therefrom, 
that  this  special  finding  was  a  mistake,  and  that  the  appellant's  counsel  did 
not  insist  upon  its  retention,  and  had  promised  to  strike  the  same  from  the 
case.  Evidently  there  is  some  misunderstanding  existing  between  the  re- 
spective counsel,  and  some  misapprehension  on  their  part  of  the  facts  exist- 
ing. As  it  appears  to  me,  this  special  finding,  instead  of  being  contrary  to 
the  testimony  in  the  case  and  to  the  report  of  the  lipferee,  is  a  proper  and  jast 
corollary  adduced  from  them.  In  the  eleventh  finding,  aa  contained  in  the 
report,  it  is  found  "that  at  the  time  of  the  purchase  of  the  said  mortgage  by 
the  said  Langford,  as  aforesaid,  the  said  Langford  well  knew  that  the  said 
premises  were  purchased  by  the  plaintiff  upon  the  belief  and  with  the  nnder- 
standing  that  the  same  were  free  and  clear  from  all  incumbrance."  It  is  fur- 
ther found  by  the  report  that  Langford  was  not  a  purchaser  of  the  mortgage 
in  good  faith,  but  took  the  same  chargeable  with  notice  of  any  and  all  de- 
fenses existing  thereto;  that  the  said  purchase  was  not  in  the  usual  course  of 
business;  and  that  the  assignment  was  made  by  Heath  to  Langford  because 
and  for  the  reason  that  they  believed  that  the  said  mortgage  could  be  more 
easily  enforced  by  the  said  Langford  than  by  the  said  Heath.  The  learned  ref- 
eree, in  his  opinion,  asserts  that  the  rule  is  well  settled  that  proof  in  this  class 
of  actions  must  go  the  extent  of  a  practical  demonstration  before  relief  can  be 
afforded  to  the  injured  party.  Applying  this  rule,  he  says  he  is  not  able  to 
find  that  the  mortgage  was  without  consideration,  and  is  not  able  to  give 
the  plaintiff  the  relief  demanded.  We  know  of  no  such  rule  of  evidence  in 
existence  in  this  state.  If  there  have  been  intimations  of  a  rule  requiring 
more  than  a  preponderance  of  the  evidence  in  the  case  to  support  a  judgment, 
the  same  have  been  disapproved  in  the  decision  of  the  court  of  appeals  in  the 
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case  of  People  t.  Briggs,  20  N.  E.  Rep.  820,  where  It  is  held  that,  even  in  an 
action  to  recover  a  penalty,  a  mere  preponderance  of  the  evidence  is  all  that 
the  rule  requires  to  enable  the  people  to  recover  in  a  civil  action.  The  referee 
has  found  that  the  assertion  made  by  the  defendant  was  a  mere  expression  of 
opinion  on  his  part  that  the  premises  were,  in  fact,  free  and  clear  from  in- 
cumbrance, and  that  he  is  not  bound  by  the  same.  This  seems  to  be  con- 
founding his  responsibility  to  answer  affirmatively  for  false  representations, 
and  his  inability,  under  the  doctrine  of  estoppel,  now  to  assert  the  contrary 
of  what  contributed,  in  part  at  least,  to  Induce  the  plaintiff  to  purchase  the 
premises  in  reliance  upon  the  false  assertion  that  the  same  were  free  from 
incumbrance.  Supposing  Mr.  Heath  had  stood  by  while  owning  this  mort- 
gage, and  bad  by  word  and  action  and  advice  induced  the  plaintiff  to  purchase 
the  lands  in  reliance  upon  the  false  assertion  that  the  same  were  free  and  clear 
from  incumbrance,  it  could  not  certainly  be  claimed  by  him  afterwards  that 
the  mortgage  which  he  then  held,  and  the  existence  of  which  he  did  not  dis- 
close, could  be  enforced  in  his  behalf.  The  right  of  his  transferee  can  be  no 
greater  than  his  own.  Under  the  proofs  and  Bnding,  he  is  not  a  purchaser 
in  good  faith,  but,  on  the  contrary,  he  is  a  purchaser  with  knowledge  that 
the  owner  of  the  lands,  at  the  time  of  the  purchase,  induced  in  part  by  the  ad- 
vice of  the  defendant,  believed  them  to  be  unincumbered,  and,  acting  apoa 
such  belief,  had  paid  full  value  for  the  same.  Under  these  circumstances, 
we  think  that  the  defendant  is  estopped  to  deny  that  the  lands  are  unincum- 
bered, for  the  reason  that  he  contributed  in  part  in  inducing  the  plaintiff  to 
purchase  the  same,  relying  upon  the  assertion  that  they  were  free  from  incum- 
brance. The  judgment  should  be  reversed,  and  new  trial  granted  before  an- 
other referee,  with  costs  to  the  plaintiff  to  abide  the  flntd  award  of  costs. 
This  conclusion  renders  it  unnecessary  for  ua  to  consider  the  appeal  brought  by 
the  defendant  from  that  part  of  the  decision  and  judgment  which  refused  costs 
to  him.    All  concar. 


In  re  Blossom's  Estate. 
(Supreme  Court,  Otneral  Term,  Fifth,  Deptvrtment.    October,  1889.) 

1.  Insanitt—Committbb— Accounting — Commibsionb. 

A  committee  of  a  lunatic  is,  on  final  accounting,  on  the  death  of  the  lunatic  two 
montliB  after  his  appointment,  entitled  to  full  commissions  for  receiving  and  paying 
out  the  property  whioh  came  into  his  hands  as  such  committee,  without  rsgard  to 
the  amount  disbursed  as  expenses. 

2.  Bamb— Counbel  Fees.         s 

It  Is  in  the  disoretlon  of  the  court  to  allow  connsel  fees  on  the  final  settlement  of 
the  accounts  of  a  committee  of  a  lunatic. 
8.  Save — Asbsts— Noteb  of  Comuitteb. 

It  is  the  duty  of  the  committee  to  torn  over  to  the  administrator  his  own  notes 
found  among  the  papers  of  the  lunatic,  thougli  barred  by  limitation  at  the  time  of 
his  appointment  as  such  committee. 

Appeal  from  Monroe  county  court. 

Proceedings  for  the  final  accounting  of  Henry  Killick,  as  committee  of  the 
estate  of  William  Blossom,  a  lunntic,  deceased.  The  administratrix  of  the 
lunatic  appeals  from  the  decree  allowing  certain  items  to  the  committee. 

Argued  before  Barker,  P.  J.,  and  Dwioux  and  Macomber,  JJ. 

S.  Van  Voorhis,  for  appellant.     Ed.  Webster,  for  respondent 

Barker,  P.  J.  The  committee  received  into  his  bands,  of  the  personal 
property  of  the  lunatic,  cash  items,  bonds  and  mortgages,  and  notes.  Two 
months  after  his  appointment  the  lunatic  died,  and  Maria  A.  Blossom  was  ap- 
pointed the  administratrix  of  his  estate.  The  committee  paid  out,  as  expenses, 
in  the  due  administration  of  his  trust,  the  sum  of  $282  only.  The  aggregate 
of  the  personal  estate  was  $9,584.75.  The  court  below  allowed  commissions 
on  the  aggregate  amount  of  the  personal  estate,  for  receiving  and  paying  out 
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the  same,  computed  on  the  same  basis  as  those  allowed  executors  and  admin- 
istrators on  flna]  settlement  of  their  accounts.  The  appellant  insists  that  com- 
missions for  receiving  and  paying  out  should  be  limited  to  the  sum  of  $282, 
the  amount  actually  disbursed.  The  trust  terminated  with  the  death  of  the 
lunatic,  and  he  haa  rendered  a  final  account,  and  has  turned  over  to  the  per- 
sonal representative  of  the  deceased  the  entire  estate  undisbursed.  He  is  en- 
titled to  the  same  compensation  by  way  of  commissions  as  if  his  ward  had 
lived  and  been  restored  to  the  enjoyment  of  bis  mental  faculties,  and  his  es- 
tate returned  to  Iiim  under  the  order  of  the  court.  In  such  a  case  the  com- 
mittee would  be  entitled,  on  rendering  a  final  account,  to  full  commissions. 
In  this  case  the  trustee  has  in  all  respects  faithfully  executed  his  trust,  and 
has  earned  the  compensation  awarded  him  by  the  statute.  Code  Civil  Proc. 
2388;  Ward  v.  Ford,  4  Bedf.  Bur.  34;  in  re  De  Peyster,  4  Sandf.  Cb.  511. 
The  rule  adopted  in  cases  where  trustees  are  removed,  or  retire  on  their  own 
application,  or  die,  has  no  application,  for  the  manifest  reason  that  the  trust 
remains  unadministered  at  the  time  of  the  accounting. 

The  committee  was  allowed  the  item  of  975,  as  a  fee  to  be  paid  his  counsel. 
The  court  had  the  power  within  its  discretion  to  make  the  allowance  as  a 
proper  and  necessary  disbursement.  A  faithful  trustee  is  always  allowed  his 
expenses  out  of  pocket,  which  includes  a  reasonable  fee  paid  his  counsel. 
Downing  v.  Marshall,  87  N.  Y.  380;  Wetmore  v.  Parker,  52  N.  Y.  450. 
While  it  appears  that  the  committee  had  no  difficult  question  to  consider  up  to 
tbe  time  of  the  death  of  his  ward,  and  we  see  but  little  reason  for  consulting 
counsel,  we  would  be  disinclined,  if  we  had  the  power,  to  interfere  witli  the 
allowance,  as  the  estate  was  quite  large,  consisting  of  both  real  and  personal 
property,  and  the  custody  of  the  lunatic  was  also  given  to  the  committee.  In 
such  cases  it  cannot  be  said,  witliout  inquiry  into  tbe  facts  and  circumstances, 
whether  the  committee  acted  judiciously  for  the  estate,  or  for  his  own  protec- 
tion, in  consulting  counsel.  The  court  below  did  so,  and  came  to  the  conclu- 
sion that  tlie  trustee  should  be  allowed  the  item  of  $75,  to  be  paid  counsel. 
This  court  cannot  review  the  judgment  of  another  court  except  for  legal  er- 
ror; Thurber  y.  Toumsend,  22  N.  Y.  617;  Rtilley  v.  President,  102  N.  Y. 
383.  7  N.  £.  Rep.  427;  SUbhitu  v.  Cowles,  80  Hun,  523;  Wavel  v.  WtUs,  24 
X.  Y.  635;  Osborn  v.  Nelson,  59  Barb.  375.  As  this  item  was  largely  in  the 
discretion  of  the  court  below,  we  cannot  strike  it  out  of  the  credits  allowed 
tbe  trustee. 

We  think  it  was  the  duty  of  the  trustee  to  turn  over  his  own  notes  which 
be  found  among  the  papers  of  the  lunatic  to  the  administrator,  although  they 
i^pear  to  have  been  outlawed  at  the  time  of  his  appointment.  It  appears  th^ 
they  were  present  and  given  in  evidence  on  the  hearing,  and  tbe  counsel  for 
the  committee  oflered  to  dispose  of  them  in  the  way  ordered  by  the  court.  As 
the  order  does  not  make  any  disposition  of  the  notes,  it  should  be  modified  so 
MS  to  direct  the  committee  to  pay  them  over  to  his  successor  in  office;  and,  as 
modified,  the  order  should  be  affirmed,  with  $10  costs.    All  concur. 


AsHLET  V.  Wrouoht  Iron  Bridob  Go. 
(Supreme  Court,  General  Term,  Fifth  Department.    October,  1889.) 

PBIXCIFAI.  Aim  AOBNT^-COHTRAOT— CiOMllISSIOHS. 

In  an  action  to  recover  oommission  on  sales,  it  appeared  that  plaintUTs  decedent 
was  an  agent  of  defendant,  selllDg  on  commission ;  that  the  commissions  were  fixed 
tgr  a  written  proposition  from  defendant,  as  toUows :  10  per  cent,  on  contracts  up  to 
•099 ;  8  per  cent,  from  f  1,000  to  $1,999 ;  7  per  cent,  from  |3.000  to  t2,999 ;  6  per  cent. 
from  98,000  to9S,999;  5  per  cent,  on  amounts  of  94,000  and  over,— to  which  was  added, 
"large  contracts  will  not  stand  as  large  commissions  as  small  ones,  and  are  gener- 
ally taken  at  about  the  same  expense  per  contract; "  that  prior  thereto  the  commis- 
sions had  been  8  per  cent,  on  the  gross  amount  of  the  sale.  Held,  that  commissions 
on  sales  shoald  be  computed  at  one  rate  on  the  entire  amount  of  eaoh  sale. 
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Appeal  from  jndgment  entered  on  report  of  referee. 

Action  by  Frank  M.  Ashle}',  as  adminiatrator  of  the  estate  of  John  McConn, 
deceased,  agiunst  the  Wrought  Iron  Bridge  (Dompany.  Judgment  for  plaintiff, 
for  damages,  $128.25 ;  for  costs,  $7o0.50.  The  original  plaintiff  died  since  the 
entry  of  judgment  and  the  bringing  of  this  appeal,  and  the  respondent  has- 
been  substituted  as  his  administrator.  The  defendant  is  a  foreign  corpora- 
tion doing  business  in  the  state  of  Ohio,  as  a  manufacturer  of  iron  bridges,  and 
the  decedent  was  its  agent  in  the  state  of  New  York  for  several  years  prior  to 
the  20th  day  of  January,  1881.  For  some  time  immediately  preceding  that 
date  the  plaintiff  was  allowed  acommission  of  8  per  cent,  upon  the  gross  amount 
of  sales.  On  that  day  the  defendant's  agent  addressed  a  letter  to  the  plain- 
tiff relative  to  commissions  on  future  sales,  as  follows:  "  We  will  charge  your 
commissions,  viz.,  10  per  cent,  on  contracts  up  to  $999;  8  per  cent,  from 
$1,000  to  $1,999;  7  per  cent,  f  rom$2,000  to  $2,999;  6  per  cent  from  $3,000  to 
$3,999;  5  per  cent,  on  amounts  of  $4,000  and  over.  This  we  think  will  give 
you  a  much  better  chance  to  work,  aa  large  contracts  will  not  stand  as  large 
commissions  as  small  ones,  and  are  generally  taken  at  about  the  same  expense 
per  contract."  The  deceased  accepted  the  terms  proposed,  and  made  sales 
thereafter  of  five  bridges  with  prices  varying  from  one  to  two  thousand  dol- 
lars for  each  bridge.  One  of  the  questions  presented  on  the  trial  was  as  to 
the  mode  and  manner  of  computing  commissions  upon  the  sales  made.  The 
plaintiff  contended  that  a  proper  construction  of  the  written  proposition  en- 
titled him  to  10  per  cent,  upon  $999  of  the  price  for  which  each  bridge  sold, 
and  8  per  cent,  upon  the  balance,  which  claim  was  allowed  by  the  referee; 
while  the  defendant  contended  that,  as  each  saleamounted  to  more  than  $1,000, 
and  did  not  exceed  $2,000,  he  was  entitled  to  8  per  cent.,  and  no  more.  The 
difference  in  the  mode  of  computation  amounted  to  $99.90,  and  was  allowed 
the  plaintiff  in  the  account,  as  stated  by  the  referee.     Defendant  appeals. 

Argued  before  Babker,  P.  J.,  and  Dwiqht  and  Macombeb,  JJ. 

4lbert  C.  Tenant,  for  appellant    B.  M.  Ashley,  for  respondent. 

Per  Curiam.  We  think  it  obvious  that,  under  the  agreement  for  commis- 
sions as  stilted  in  the  defendant's  letter  of  January  20,  1881,  they  were  to  be 
computed  at  one  rate  on  the  sum  for  which  each  bridge  was  sold,  and  not  dif- 
ferent rates  for  making  a  sale  if  the  con  tract  price  was  above  $999,  as  claimed 
by  the  plaintiff,  and  allowed  by  the  referee.  The  words  of  the  contract  led  us 
to  this  conclusion.  The  question  does  not  admit  of  much  discussion.  The 
letter  states  that  the  company  could  not  afford  to  pay  the  same  rate  of  com- 
missions for  making  a  large  contract  as  for  making  a  small  one.  This  expres- 
sion indicates  the  intention  of  one  of  tlie  parties,  to  which  the  other  must  have 
understandingly  assented.  The  mode  of  computing  commissions,  as  claimed 
by  the  plaintiff,  if  adopted,  would  thwart  the  purpose  of  the  defendant,  in 
changing  the  amountof  commissions  to  be  allowed  on  each  sale.  For  instance, 
if  a  sale  of  a  bridge  was  made  amounting  to  $5,000,  the  commissions,  as  claimed 
by  the  defendant,  would  amount  to  $250.  If  computed  in  the  manner  claimed 
by  the  plaintiff,  it  would  amount  to  $360.  By  adopting  the  plaintiff's  conten- 
tion he  would  get  two  and  one-half  times  more  for  making  a  sale  of  a  bridge 
for  $5,000  than  be  would  receive  for  making  a  sale  of  a  bridge  for  $1,0(X). 
These  being  our  views,  the  item  of  $99.90,  claimed  and  allow^  to  the  plain- 
tiff as  unpaid  commissions  under  the  contract,  was  error,  and  leads  to  a  reversal 
of  the  judgment.  The  refusal  of  the  referee  to  allow  interest  on  the  item  of 
the  $400  seems  to  be  in  accordance  with  our  views,  as  stated  in  our  opinion 
when  this  case  was  here  on  a  former  appeal.  (44  Hun,  623,  mem.)  We  do 
not  attempt  to  correct  the  error  pointed  out  by  reducing  the  amount  of  the 
judgment,  as  there  is  a  controversy  between  the  parties  o  ver  other  items,  which 
were  disallowed  the  plaintiff.  It  he  should  support  his  entire  claim,  he  may 
recover  a  judgment  which  would  entitle  him  to  costs.    If  the  judgment  is  mod- 
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ified  by  dedncting  the  999.90,  then  the  plaintiff's  recovery  will  be  less  than 
950,  and  he  will  be  chargeable  with  costs  of  this  litigation,  which  are  now  very 
large.  Judgment  reversed,  and  a  new  trial  granted  before  another  referee, 
with  costs,  to  abide  event. 


HOLLOWAT  V.  CTTT  OF  LOOKPOBT. 

(Supreme  Court,  General  Term,  Fifth  DepartmeiU.    October  19, 18S9.) 

1.  Municipal  Corporationb — Defbotivb  Sjdewaixb — CoNTKiBrTOBT  Nbolioexob. 

Id  an  action  against  a  city  for  personal  injuries  sustained  by  reason  of  adefeotin  a 
plank  sidewalk,  it  appeared  that  as  plaintiff  stepped  on  one  of  the  planks,  which 
were  laid  crosswise  on  stringers,  it  tipped  up,  and,  catching  his  other  toot,  threw 
him  down;  that  the  plank  was  warped  and  nnnailed,  and  hadbeen  so  for  sometime; 
that  plaintiff  passed  over  the  walk  every  day,  going  to  and  from  his  business;  that 
one  of  defendant's  deputy  street  commissioners  passed  over  the  walk  daily,  for 
months,  immediately  preceding  the  accident.  HetA  that,  contributory  negUgenoe 
being  a  question  for  the  jury,  a  verdict  for  plaintiff  would  not  be  disturbed. 

9l  SAin — iNSTXucnoNB — Dbobeb  or  Casb. 

An  instruction  that,  "if  the  plaintiff  was  familiar  with  it,  [the  place,]  and  it  was 
out  of  order,  there  is  stronger  probability  that  he  must  have  known  that  there  were 
loose  planks  there,  and  it  became  his  duty  to  be  careful  and  prudent,  in  view  of  the 
knowledge  which  he  had, "  when  supplemented  by  a  further  instruction  that,  "it 
the  jury  find  that  the  plaintiff  was  familiar  with  the  walk  in  question  and  its  condi- 
tion, and  passed  over  ft  daily,  it  was  his  duty  to  use  more  than  ordinary  care  in  pass- 
ing over  it  on  the  day  that  he  received  the  injury  complained  of,  and  that  it  was  his 
duty  to  be  more  vigilant  it  he  knew  of  the  defect,  than  if  he  had  been  ignorant  of 
the  fact  that  it  was  out  of  condition, " — correctly  states  the  rule  of  law  as  to  the 
degree  of  care  necessary  for  the  plaintiff  to  exercise  to  escape  the  imputation  of 
negligence. 

Appeal  from  circuit  court,  Niagara  county. 

Action  by  George  L.  HoUoway  against  the  city  of  Lockport,  for  personal  in- 
juries caused  by  the  defendant's  neglect  to  keep  a  sidewalk  within  the  city 
limits  in  a  safe  condition.  At  the  close  of  plaintiff's  evidence  defendant 
moved  for  a  nonsuit,  which  was  denied.  Defendant  appeals  from  a  judgment 
entered  on  a  verdict  of  $-375  for  plaintiff,  and  from  an  order  denying  the  de- 
fendant's motion  for  a  new  trial,  founded  on  a  case  containing  exceptions. 

Argued  before  Barker,  P.  J.,  and  Dwight  and  Macoubeu,  JJ. 

John  E.  Pound,  for  appellant.    S.  E.  Graves,  for  respondent. 

Barkeb,  p.  J.  The  exception  to  the  refusal  to  grant  a  nonsuit  presents 
the  only  question  which  merits  much  consideration.  The  plaintiff  is  a  resi- 
dent of  the  city  of  Lockport,  and  at  the  time  of  the  accident  he  resided  on 
"Van  fiuren  street,  on  one  side  of  which  there  was  a  plank  sidewalk  four  feet 
'Wide,  the  plank  being  laid  crosswise  upon  stringers.  He  passed  over  this  section 
of  the  walk  daily  in  going  to  and  from  his  place  of  business,  his  occupation  being 
that  of  a  machine  blacksmith.  On  the  day  mentioned,  while  walking  along 
the  sidewalk  he  stepped  on  one  of  the  planlu,  which  caused  it  to  tip  up,  and 
catch  the  plaintiff's  other  foot,  and  he  was  thrown  down  on  his  bands  and 
face,  and  received  an  injury  to  one  of  his  kne«s,  which  disabled  him  for  40 
days,  from  which  he  bad  substantially  recovered  at  the  time  of  the  trial. 
The  plank  was  warped,  loose,  and  unnailed,  so  that  when  stepped  upon  the 
edge  of  the  plank  would  turn  up  above  the  general  level  or  surface  of  the  side- 
walk. As  the  plaintiff  fell  the  plank  was  entirely  removed  from  its  place,  and 
when  the  plaintiff  was  down  it  was  between  his  legs.  The  evidence  tended 
to  prove  that  this  place  had  been  in  this  condition  for  a  considerable  length  ot 
time  previous  to  tlie  accident,  and  from  the  proofs  the  jury  were  justified  in 
finding  that  the  officers  of  the  city  having  charge  of  the  streets  and  sidewalks 
knew  the  real  condition  of  the  walk  at  this  place.  One  of  the  deputy  street 
commissioners  passed  over  this  part  of  the  walk  daily,  for  mouths.  Immedi- 
ately preceding  the  accident,  and  other  persons  who  passed  over  the  walk  ob- 
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served  that  the  plank  was  not  nailed,  and  was  loose,  and  moved  when  stepped 
upon.  It  is  a  matter  of  common  observation  to  all  persons  who  are  accus- 
tomed to  walk  upon  plank  sidewnlks  that  a  loose,  warped,  and  unfastened 
plank,  laid  crosswise,  and  on  stringers,  constitutes  a  dangerous  trap  in  the 
sidewalk;  so,  if  it  be  true,  as  the  plaintiff's  evidence  tended  to  establish,  and 
which  was  not  much  disputed  by  the  defendant's  witnesses,  enough,  was 
shown  as  to  the  condition  of  the  walk  to  justify  the  finding  that  the  defend- 
ant was  guilty  of  negligence  in  permitting  this  walk  to  remain  in  an  insecure 
and  unsafe  condition.  The  duty  of  the  defendant  was  to  keep  the  streets  and 
sidewalks,  constructed  under  its  orders  and  directions  within  the  city  limits, 
in  a  reasonably  safe  and  secure  condition.  If  the  plaintiff  did  in  fact  know 
of  the  real  condition  of  the  walk  before  the  accident  happened,  that  circum- 
stance alone  does  not  deprive  him  of  a  right  of  action.  That  circumstance, 
however,  with  all  the  other  facts  bearing  on  the  question,  was  to  be  consid- 
ered and  weighed  by  the  jury  in  determining  whether  the  plaintiff  was 
guilty  of  contributory  negligence.  We  think  that  the  jury  properly  disposed 
of  that  question;  at  least  the  case,  as  presented  by  all  the  evidence,  is  such 
as  not  to  permit  us  to  disturb  their  finding  on  the  question. 

This  question  was  asked  one  of  the  plaintiff's  medical  witnesses  who  at- 
tended him  during  the  period  of  his  lameness:  "What  do  you  say  as  to  this 
injury  to  his  knee  being  a  permanent  one?"  The  defendant's  counsel  ob- 
jected to  the  question  as  being  incompetent  and  immaterial,  and  the  objec- 
tion was  overruled,  and  the  defendant's  counsel  excepted.  But  this  question 
was  not  answered,  and  the  court  propounded  to  the  witness  the  following 
question:  "Have  you  any  opinion  on  the  subject  whether  he  will  entirely  re- 
<!over  from  it?"  No  objection  was  made  to  this  question,  and  the  witness 
answered,  "I  hardly  think  he  will,  entirely."  We  think  the  first  question  en- 
tirely proper,  but,  as  it  was  not  answered,  it  does  nut  need  further  considera- 
tion. 

The  defendant's  counsel  asked  the  court  to  charge  that  if  the  jury  find 
"that  the  plaintiff,  being  familiar  with  the  place  where  the  accident  took 
place,  used  no  more  care  and  precaution  in  passing  than  if  he  were  wholly 
ignorant  of  its  condition,  then  he  cannot  recover."  Tbe  court  declined  so 
to  charge,  but  stated  in  response  to  tbe  request,  "that,  if  the  plaintiff 
was  familiar  with  it,  and  it  was  out  of  order,  there  is  stronger  probability 
that  he  must  have  known  that  there  were  loose  planks  there,  and  it  became 
his  duty  to  be  careful  and  prudent,  in  view  of  the  knowledge  which  he  bad," 
to  which  charge  the  defendant  duly  excepted.  By  a  strict  construction  the 
exception  is  limited  to  the  charge  as  made,  and  is  not  an  exception  to  thfl 
refusal  tu  charge  as  requested.  It  needs  no  argument  to  show  that  the  charge 
requested  did  not  in  any  manner  define  the  degree  of  care  and  caatioa 
which  it  was  necessary  for  tiie  plaintiff  to  exercise,  if  he  knew,  as  a  matter  of 
fact,  that  the  walk  was  out  of  repair,  to  escape  the  imputation  of  negligence 
on  his  pai-t,  and  the  court  properly  refused  to  assent  to  the  proposition.  The 
instruction  which  was  given  to  the  jury  on  the  subject,  so  far  as  it  went, 
stated  tbe  rule  of  law  correctly  relative  to  the  subject.  The  court,  after  the 
exception  was  taken,  gave  to  the  jury  the  further  instruction:  "That  if  tbe 
jury  find  that  the  plaintiff  was  familiar  with  the  walk  in  question,  and  its 
condition,  and  passed  over  it  daily,  it  was  his  duty  to  use  more  than  ordinary 
care  in  passing  over  it  on  the  day  that  he  received  the  injury  complained  of, 
and  that  it  was  his  duty  to  be  more  vigilant  if  he  knew  of  the  defect  than  if 
he  had  been  ignorant  of  the  fact  that  it  was  out  of  order."  The  appellant 
has  no  right  to  criticise  these  instructions  to  the  jury,  and  it  appears  that  be 
was  satisfied  with  the  same,  as  they  were  made  at  his  request. 

The  appellant  also  asked  the  court  to  charge  tbe  jury  that  if  the  plaintiff 
was  aware  that  the  walk  was  out  of  repair,  and  dangerous  to  pass  over  at  tbe 
point  where  he  met  with  the  accident,  he  should  have  turned  out  and  gone 
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around  the  dangerous  place,  which  was  declined,  and  the  defendant  excepted. 
On  the  argument  the  appellant  did  not  claim  tliat  this  exception  was  well 
taken,  and  manifestly  it  was  not.    Judgment  afilrmed.    All  concur. 


Erwim  v.  Ebwin  et  al. 
{SuTpreme  Court,  Oeneral  Term,  Fifth  Department.    Ootober  19, 1889.) 

1.   WlTHBSS— COMPBTENOT— TbAHSAOTIOSB  WITH  DBOBDENTS. 

Code  Ciyil  Froo.  N.  Y.  S  889,  proTldes  that  on  the  trial  of  an  action  a  partv  or 
person  interested  in  the  event  shall  not  be  examined  as  a  witness  in  his  own  behalf 
or  interest,  against  a  person  derivlnK  his  title  or  interest  from,  through,  or  under 
a  decedent,  by  assignment  or  otherwise,  conoeming  a  personal  transaction  or  com- 
munication between  the  witness  and  decedent.  In  an  action  to  enforce  specific 
Serf  ormance  of  an  oral  agreement  with  a  decedent  to  convey  land  against  dece- 
ent'sgrantee,  itappeared  that  decedent  was  plaintiff's  father,  and  that,  in  the  pres- 
ence of  his  wife  and  plaintiff  and  his  wife,  the  latter  two  being  seated  together,  he 
had  turned  to  them  and  said :  "My  son,  I  give  you  the  farm.  I  want  you  to  go  on 
it  and  live.  Yon  mav  have  all  you  make  of  it  Fix  it  up,  and  when  1  die  It  shall 
be  yours ;  but  I  will  keep  the  title  while  I  live,  that  you  may  neither  burden  or  lose 
it  during  my  life-time. "  That  plaintiff  assented  thereto.  That  his  wife  said  noth- 
ing, because  the  father  disliked  ner,  and  she  feared  that  he  would  change  the  arrange- 
ment if  she  spoke.  Beld,  that  plaintiff's  wife  was  a  party  to  the  transaotion, 
thongh  not  named  in  the  agreement  as  the  arrangement  was  a  family  affair,  and 
the  farm  was  intended  to  be  a  home  for  plaintiff  and  his  family. 
8.  Same — Interest  rs  Event  or  Action — Dower. 

Plaintiff's  wife,  in  such  case,  is  interested  in  the  event  of  the  action,  within  see- 
tion  889,  because  of  her  inchoate  right  of  dower  in  the  land,  which  would  attach  on 
recovery  of  a  judgment  by  plaintiff. 

Appeal  from  special  term,  Steuben  county. 

Action  by  Edward  £.  £rwin  against  Francis  E.  Erwin  and  others,  for  the 
specific  peiiormance  of  a  parol  promise  to  convey  land.  Thedecision  directed 
a  conveyance  of  the  premises  to  plaintilT  by  such  of  the  defendants  as  the  title 
was  vested  In  at  the  time  of  the  commencement  of  the  action.  Defendants 
appeal. 

Argued  before  Barker,  P.  J.,  and  Dwight,  J. 

Qoo.  T.  Bpenoer,  for  appellants.    A.  Hadden,  for  respondent. 

Barker,  P.  J.  The  plaintiff  is  the  son  of  the  late  Francis  £.  Erwin,  who 
died  in  the  year  1887.  As  early  as  1853  the  decedent  was  the  owner  of  the 
premises,  consisting  of  250  acres  of  farm  land,  the  title  to  which  remained  in 
him  untila  few  months  before  his  death.  The  plaintiff's  case,  as  alleged  by  him 
in  his  complaint,  is  that  in  the  year  1853  the  plaintiff  and  bis  father  entered 
into  an  oral  agreement,  whereby  it  was  agreed  that,  if  the  plaintiff  would 
enter  into  the  possession  of  the  premises  in  question,  cultivate  and  improve 
the  same  as  his  own,  the  same  should  be  the  lands  of  the  plaintiff;  but  that 
the  title  to  the  same  should  remain  in  the  said  Francis  E.  Erwin  during  his 
life-time;  and  that  he,  the  said  Francis,  would,  at  the  time  of  his  death,  give, 
convey,  devise,  or  transfer  the  said  lands  and  premises  to  the  plaintiff,  so 
that  the  plaintiff  should  have  the  title  to  the  said  lands  at  the  death  of  his  fa- 
ther, to  which  the  plaintiff  assented;  that  in  pursuance  of  the  aforesaid  ar- 
rangement the  plaintiff  entered  into  the  immediate  possession  of  the  said 
premises,  with  the  consent  of  his  father,  and  lived  upon  and  occupied  the 
premises  as  a  home  for  himself,  claiming  that  he  had  equitable  title  thereto 
under  and  in  pursuance  of  the  said  agreement;  and  that  he  in  all  respects 
kept  and  observed  every  material  promise  on  his  part.  In  his  life-time,  and 
in  the  year  1887,  a  few  months  before  his  death,  the  decedent  conveyed  the 
premises,  vesting  the  fee  thereof  in  the  defendant  Francis  Erwin,  who  is  also 
a  son  of  the  deceased.  The  deceased  left  a  last  will  and  testament,  in  which 
be  made  provision  for  the  support  of  the  plaintiff  during  his  life-time,  the 
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character  of  which  it  is  unnecessary  to  mention.  At  the  time  of  the  making 
of  the  alleged  agreement  the  plaintifT  was  married,  and  his  wife  was  living 
at  the  time  of  the  trial,  and  she  was  called  and  examined  as  a  witncSiB  in  liis 
behalf,  and  gave  evidence  tending  to  prove  that  the  decedent  made  the  parol 
agreement  to  convey  which  the  plaintiff  is  seeking  to  enforce.  Without  her 
evidence  as  to  the  terms  of  the  agreement,  it  is  doubtful  whether  the  plaintiff 
made  a  case  entitling  him  to  relief;  at  least  it  appears  by  the  record  that  she 
gave  the  only  direct  evidence  as  to  the  terms  of  the  agreement  between  the 
plaintiff  and  his  father.  At  that  time  the  plaintiff  had  been  married  leas 
than  a  year,  and  he  and  bis  wife  were  living  with  his  father  as  members  of 
his  family. 

The  only  question  which  we  have  deemed  it  necessary  to  discuss  in  dispos- 
ing of  this  appeal  relates  to  the  competency  of  this  evidence  under  the  Code 
of  Civil  Procedure.  The  provisions  of  the  Code  applicable  to  this  question 
may  be  abbreviated  and  stated  as  follows:  "Sec.  829.  CJpon  the  trial  of 
an  action  *  •  •  a  party  or  person  interested  in  the  event  •  •  •  shall 
not  be  examined  as  a  witness  in  his  own  behalf  or  interest,  *  *  *  against 
*  *  *  a  person  deriving  his  title  or  interest  from,  throDgb,  or  under,  a  de- 
ceased person,  *  *  *  by  assignment  or  otherwise,  concerning  a  personal 
transaction  or  communication  between  the  witness  and  the  deceased  person." 
The  title  which  the  defendant  Francis  Erwin  claims  to  have  in  the  lands  In 
question,  and  which  he  is  seeking  to  protect  against  the  plaintiff's  claim  of 
title,  was  derived  from  his  deceased  father,  and  it  is  thus  conceded  that  one  of  the 
circumstances  exists  which  it  is  necessary  should  appear  to  sustain  the  objec- 
tion of  incompetency  on  the  part  of  the  witness.  Was  the  witness  interested 
in  the  event  of  the  action?  The  cases  of  Steele  v.  Ward,  30  Hun,  555,  and 
Slmar  v.  Canaday,  53  N.  Y.  298,  are  suGBcient  authorities  in  support  of  the 
appellant's  position  that  she  was  directly  interested  in  the  event  of  the  action; 
and  that  the  judgment,  if  allowed  to  stand,  would  be  competent  evidence  to 
prove  the  nature  and  character  of  such  interest  in  the  premises.  Her  hus- 
band, by  the  force  of  the  judgment,  becomes  seised  of  an  estate  in  fee  of  the 
premises,  and  the  witness,  his  wife,  has  also  a  claim  of  an  inchoate  or  con- 
tingent right  of  dower  therein,  which  the  law  recognizes  as  property  possess- 
ing some  pecuniary  value.  The  late  case  of  Witthaua  v.  Scfiaok,  105  N.  Y. 
332,  11  N.  £.  Rep.  649,  is  not  in  conflict  with  the  proposition  that  an  in- 
choate right  of  dower  in  lands  is  a  claim  of  value,  and  can  only  be  extin- 
guished with  the  consent  of  the  wife  of  the  owner  of  the  fee.  That  case  de- 
cides that  the  wife  has  no  estate  in  the  lands  during  the  life-time  of  her  hus- 
band which  she  can  convey;  that  her  inchoate  right  of  dower  is  but  a  contin- 
gent claim,  incapable  of  transfer  by  grant  or  conveyance,  susceptible  only 
during  the  inchoate  state  of  extinguishment,  and,  when  she  joins  her  hus- 
band in  a  deed  of  his  land,  that  act  on  her  part  does  not  constitute  her  a  gran- 
tor of  the  premises;  and  that  the  grantee  does  not  derive  any  title  to  the 
premises  conveyed  through,  from,  or  under  the  wife,  but  simply  secures  an 
extinguishment  of  her  contingent  right  of  dower. 

The  chief  disputation  arises  over  the  next  question,  which  is,  did  the  evi- 
dence which  the  witness  was  permitted  to  give  relate  to  a  personal  transac- 
tion or  communication  between  herself  and  Francis  £.  Erwin,  the  defendant's 
grantor'/  This  is  to  be  tested  by  the  witness'  own  statements  as  to  the  cir- 
cumstances under  which  she  was  present  and  beard  the  conversation  which 
she  related,  which  was  substantially  as  follows:  The  evening  the  agreement 
was  made  the  family,  including  Mr.  Erwin  and  his  wife,  the  plaintiff,  and 
the  witness,  were  in  the  parlor,  and  she  and  her  husband  were  seated  on  a 
sofa,  when  Mr.  Erwin  turned  towards  the  plaintiff  and  herself,  and  said,  using 
the  exact  language  of  the  witness :  "  '  Edward,  my  son,  I  have  at  last  got  that 
60  odd  acres  that  I  wanted  to  add  to  your  farm.  I  give  you  the  whole  farm. 
I  want  you  to  go  on  it  and  lire.    I  will  help  you  to  build  a  house  and  bam. 
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Ton  may  have  all  you  make  off  the  farm,  and  when  I  die  it  shall  be  joiirs; 
but  I  will  keep  the  title  in  my  own  bands  while  I  live,  that  you  may  neither 
burden  or  lose  it  in  my  life-time.'  He  told  Edward  to  improve  and  fix  it  up. 
CiO  on  to  it  and  improve  it  and  Qx  it  up.  I  will  help  you  build  a  bouse  and 
bam.  To  this  Edward  replied:  •  Father,  that  is  all  right.  I  agree  to  that.' " 
She  also  stated  that  her  husband  and  his  father  that  evening  drew  the  plan 
for  a  house.  The  witness  also  stated  that  she  took  no  part  in  the  conversa- 
tion, for  the  reason  that  Mr.  Eiwin  did  not  like  her,  and  she  was  afraid  that 
if  she  spoke  he  would  be  angry,  and  oppose  the  arrangement.  It  seems  plain 
that  Mrs.  Erwln  was  a  party  to  that  transaction,  within  the  spirit  and  mean- 
ing of  the  statute,  although  she  was  not  named  as  a  party  to  the  agreement. 
The  arrangement  was  wholly  a  family  affair,  and  it  was  manifestly  Intended 
that  the  farm  should  be  a  future  home  for  the  plaintiff  and  his  family, — a  gift 
by  the  father  to  his  son,  in  the  nature  of  an  advancement,  with  an  understand- 
ing that  the  title  should  be  secured  to  the  donee  by  a  provision  in  the  last  will 
and  testament  of  the  donor.  It  was  a  term  of  the  arrangement  or  agreement 
that  at  some  time  in  the  future  the  title  to  the  premises  should  be  conveyed 
to  the  plaintiff,  and,  whenever  tbat  should  take  place,  then,  by  operation  of 
law,  the  witness  would  have  an  inchoate  right  of  dower  in  the  premises,  which 
would  have  a  pecuniary  value,  of  which  she  could  not  be  deprived  without  her 
consent.  The  judgment  decrees  a  specific  performance  of  the  agreement  tes- 
tifled  to  by  tb«  witness,  and  if  carried  out  and  fully  performed  would  vest  in 
her  an  interest  in  the  premises  of  the  nature  and  character  already  mentioned. 
Mr.  Erwin,  in  his  offer  to  give  and  convey  the  farm  to  bis  son  as  a  homestead, 
really,  and  doubtless  intentionally,  addressed  himself  to  alt  the  members  of 
bis  family  then  present,  including  the  witness,  so  as  to  give  his  remarks  the 
character  of  a  conversation  between  himself  and  the  witness.  Although  it 
must  appear  that  the  conversation  or  transaction  sought  to  be  excluded  under 
the  statute  was  a  peraonal  one,  it  need  not  have  been  private  or  confined  to 
the  witness  and  the  deceased;  nor  need  the  witness  have  been  pecuniarily  in- 
terested in  the  transaction  at  the  time  she  participated  in  the  conversation.  In 
Holcomh  y.  Holeomb,  95  N.  Y.  816,  the  following  general  rule  was  formu- 
lated: The  policy  of  the  statute  excludes  the  evidence  of  an  interested  witness 
concerning  (1)  any  transaction  between  himself  and  the  deceased  person,  or 
in  which  the  witness  in  any  manner  participated;  (2)  all  communications  be- 
tween the  person  deceased  and  the  witness,  including  communications  in  the 
presence  or  hearing  of  the  witness,  if  he  in  any  way  whs  a  party  thereto,  or 
communications  to  either  of  one  of  two  or  more  persons,  if  all  were  interested. 
In  commenting  upon  these  rules  the  court  remarked:  "Each  of  these  species 
of  testimony  is  as  much  opposed  to  the  spirit  and  intent  of  the  statute  as  the 
other.  If  the  proposed  witness  has  asked  a  question  of  the  decedent,  and  it  is 
-answered,  it  is  a  conversation.  If,  while  the  decedent  is  conversing  with  a 
third  person,  the  witness,  by  word  or  sign,  participates  in  it,  or  is  referred  to, 
it  is  evidence  of  what  occurred,  and  cannot  be  received. "  The  witness  admits 
tbat  she  was  present,  and  listened  to  the  conversation,  and  also  substantially 
admits  that  she  participated  in  it  within  the  sense  and  spirit  of  the  statute. 
Although  she  says  she  did  not  take  any  part  in  the  conversation,  she  gives,  as 
a  reason  for  her  silence,  that  Mr.  Erwin  did  not  like  her,  and  she  was  afraid 
-of  making  him  angry  if  she  said  anything,  and  that  be  would  then  oppose  the 
arrangement.  That  she  was  desirous  that  the  arrangement  should  be  com- 
pleted, and  was  present,  giving  strict  attention  to  what  was  said  and  done,  is 
admitted,  and  her  interest  in  the  negotiations  must  have  been  observed  by 
Mr.  Erwin,  and  satisfied  him  that  she  was  gratified  with  the  proposed  agree- 
ment. It  is  impossible  to  suppose  that  the  witness  did  not  give  some  sign, 
by  her  actions  or  the  expression  of  her  countenance,  which  was  recognized  by 
Mr.  Erwin  as  a  sign  that  the  witness  assented  to  the  arrangement  which  he 
proposed  to  nu^e  for  hor  husband,  that  he  might  establish  a  home  for  him- 
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self  and  family.     By  means  of  these  slj^ns  she  became  a  pHrticipant  In  tiie 
conversation,  which  rendered  her  incompetent  as  a  witness. 

Id  view  of  tlie  particular  features  presented  bjthis  case,  which  in  onr  opin- 
ion made  the  witness  incompetent,  under  the  provisions  of  section  829,  it  is 
unnecessary  to  refer  to  the  cases  cited  by  the  respondent,  which  laid  down  the 
general  rule  that  the  provisions  of  the  Code  do  not  preclude  a  party  or  an  in- 
terested witness  from  testifying  to  the  statements  of  a  deceas^  person  made 
to  a  third  person,  in  the  hearing  of  the  witness,  and  to  distinguish  this  case, 
as  it  readily  may  be.  from  the  cases  referred  to.  It  is  so  manifest  that  the  ap- 
pellants were  prejudiced  by  incompetent  evidence  that  a  new  trial  must  be 
granted,  without  considerin<;  the  strength  of  the  plaintiff's  case  upon  the  le- 
gitimate evidence  offered  and  received  by  the  trial  court.  J  udgment  reversed, 
and  new  trial  granted,  with  costs  of  this  appeal  to  abide  the  final  award  of 
costs. 


BosEN  e.  Stein  et  dl. 
(Supreme  Court,  General  Term,  Fifth  Department    October  IB,  1889.) 

1.  Falsi  Imfrisonhiiit— Hauoe— Pbovikcb  of  Jtrar. 

In  an  action  for  false  imprisonment,  It  appeared  that  defendants  had  employed 
plaintiff  to  make  a  number  of  coats,  and,  on  tbelr  refusal  to  pay  for  them  on  ao- 
count  of  some  defects  therein,  plaintiff  refused  to  return  those  that  he  had  in  his  poe- 
session  until  he  was  paid.  Failing  to  obtain  the  coats  after  several  demands,  one 
of  the  defendants  went  before  the  police  justice,  who  advised  him  to  get  a  warrant, 
and  wrote  an  affidavit  ohargfing  plaintiff  with  petit  larceny,  which  defendant  signed 
without  reading,  and  a  warrant  was  issued,  on  which  plaintiff  was  arrested.  When 
pUintifl  was  discharged  on  the  hearing,  such  defendant  stated  that  he  was  aatis- 
ned,  and  only  wanted  to  get  back  the  coats.  Held,  that  the  question  of  malioewas 
for  the  jury. 

2.  Samb— Want  ot  Pbobablb  Cacsb— Prssumftion. 

In  such  a  case,  if  the  jury  find  that  there  was  no  probable  canse  to  make  the 
charge  against  plaintiff,  they  may  infer  that  it  was  made  through  malice. 
8.  Appeal— Revixw — Habmlbss  Erbob. 

Where  it  is  admitted  that  plaintiff  intended  to  keep  the  goods  of  defendanti, 
the  latter  are  not  injured  by  excluding  a  question  pat  to  one  of  them  aa  to  whether 
he  believed  that  plaintiff  did  so  intend. 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  Morris  Bosen  against  Nathan  Stein,  Leopold  Bloch,  Louis  Stein, 
and  Abraham  N.  Stein  for  false  imprisonment.  There  was  a  jud^pnent  for 
plaintiff,  from  which,  and  from  a  denial  of  a  motion  for  a  new  tiial,  made 
upon  the  minutes,  defendants  appeal. 

Argued  before  Babkbr,  P.  J.,  and  Dwiobt  and  Maoohbeb,  JJ. 

Haines  Bros.,  for  appellants.    D,  C.  Feely,  for  respondent. 

Baskeb,  p.  J.  This  is  an  appeal  from  a  Judgment  recovered  by  the 
plaintiff  at  the  Monroe  circuit,  and  from  an  order  denying  the  defendants' 
motion  for  a  new  trial,  made  upon  the  minutes.  There  appears  to  be  little 
conflict  in  the  testimony  offered  at  the  trial  as  to  the  main  facts  in  the  case. 
It  appears  that  the  plaintiff,  Rosen,  was  a  journeyman  tailor,  and,  as  such, 
was  given  by  the  defendants'  firm  the  material  and  trimming  to  make  a 
dozen  coats,  for  which  lie  was  to  be  paid  a  stipulated  sum  per  coat.  The 
work  was  done  outside  the  defendants'  establishment.  When  the  coats  were 
completed  by  the  plaintiff,  it  was  discovered  that  there  was  something  wrong 
with  the  linings  of  some  or  all  of  them.  The  defendants  claimed  that  the 
trouble  was  caused  by  the  mistake  of  the  plaintiff,  Bosen,  in  mixing  two 
different  shades  together,  and  insisted  that  Bosen  should  take  out  the  defect- 
ive linings,  and  replace  them  with  others,  for  which  he  was  given  the  stuff. 
Bosen,  it  appears,  afterwards  returned  to  the  defendants'  store,  and  claimed 
that  upon  again  testing  the  lining,  and  pressing  the  same,  the  same  discol- 
oration was  caused,  and  that  the  trouble  was  entirely  the  result  of  the  quality 


Digitized  by 


Google 


Sup.  Ct.]  ROSEN   D.  8TEIN.  369 

of  the  lining,  and  not  any  fault  of  his  In  making.  The  plaintifiF  claims  that 
the  defendant  Louis  Stein  still  insisted  that  he  should  fix  the  coats,  and 
stated  that,  unless  he  did  remedy  the  defects,  he  would  not  get  paid  for  his 
worlc.  This  he  refused  to  do,  and  the  plaintiff  was  directed  to  return  three 
of  the  coats,  which  he  had  not  already  brought  to  the  defendants'  establish- 
ment. He  refused  to  do  so  unless  he  gut  his  pay.  The  defendants  then 
aent  their  messenger  to  the  plaintiff's  house  for  the  coats,  and  he  again  re- 
fused to  give  up  the  coats  without  his  pay.  Then  they  sent  the  messenger  to 
the  plaintiff's  house  witli  a  police  officer,  and  demanded  the  coats,  but  Kusen 
refused  to  let  them  have  them,  or  take  them  to  the  defendants'  place,  witti- 
out  being  paid  for  his  work;  all  the  while  insisting  on  the  right  to  retain  the 
property  until  he  was  paid.  There  Is  no  evidence  in  the  case,  so  far  as  can 
be  discovered,  showing  any  purpose  on  the  part  of  Rosen,  the  plaintiff,  other 
than  to  assert  his  supposed  legal  right  to  keep  the  three  coats  in  question 
until  his  services  for  making  had  been  fully  paid.  The  evidence  also  shows 
quite  conclusively  that  the  defendant  Louis  Stein  was  fully  advised  of  the 
plaintiff's  position  and  claim.  After  the  fruitless  effort  of  the  officer  to  get 
possession,  it  appears  that  the  defendant  Louis  Stein  went  before  the  police 
justice  of  the  city  of  Rochester,  where  he  claimed  he  stated  the  facts  to 
the  justice,  and  was  advised  by  him  that  the  only  thing  to  do  was  to  get  a 
warrant.  The  justice  wrote  the  affidavit,  which  charged  the  plaintiff  with 
petit  larceny.  Stein  signed  and  swore  to  the  affidavit,  as  he  claimed,  with- 
out reading  it,  and  a  warrant  for  the  arrest  of  the  plaintiff  was  issued. 
Upon  the  warrant,  the  plaintiff,  Rosen,  was  arrested,  taken  through  the 
streets  to  the  station,  detained  there  for  a  couple  of  hours,  then  paroled,  and 
upon  an  adjourned  day  discharged. 

It  is  claimed  by  the  defendants'  counsel  that  the  evidence  in  the  case 
showed  that  the  defendants  proceeded  in  good  faith,  that  there  was  no  evi- 
dence in  the  case  from  which  malice  conld  be  inferred,  and  that  Stein,  who 
procured  the  warrant,  was  acting  on  the  advice  of  the  justice  who  issued 
it,  and  not  on  his  own  judgment.  The  justice  who  issued  the  warrant  was 
called  as  a  witness  on  the  trial,  but  was  unable  to  recall  the  particular  cir- 
cumstances attending  the  issuing  of  the  warrant.  It  does  appear,  however, 
from  the  testimony  of  Louis  Stein,  that  he  signed  and  swore  to  the  affidavit, 
charging  the  plaintiff  with  petit  larceny,  without  reading  the  paper;  and  he 
stated  at  the  time  of  the  hearing  before  the  police  justice,  when  the  plain- 
tiff was  discharged,  that  he  was  satisfied,  and  that  ail  he  wanted  was  to  get 
back  the  coats,  which  he  had  obtained.  'That  there  was  no  probable  cause  for 
the  arrest  of  the  plaintiff  the  evidence  clearly  establishes.  It  is  quite  pos- 
sible that  the  defendant  Stein  did  not  fully  realize  or  reflect  on  the  charauter 
of  the  criminal  charge  he  made  against  the  plaintiff;  but  he  knew  that,  by 
putting  the  machiuery  of  the  criminal  law  in  motion,  be  was  subjecting  the 
plaintiff  to  arrest,  public  indignity,  and  humiliation;  and  certainly  a  jury 
was  justified  in  finding  that  he  who  would  resort  to  the  criminal  law  to  en- 
force a  civil  right  was  actuated  by  mHllce.  The  question  of  malice,  under 
the  circumstances,  was  for  the  jury  to  pass  upon,  and  was  properly  sub- 
mitted to  them  by  the  court;  and  this  court  cannot  say,  as  a  matter  of  law, 
that  the  evidence  does  not  sustain  this  finding. 

It  is  insisted  by  the  appellants'  counsel  that  the  trial  court  erred  in  charg- 
ing the  jury  that,  if  they  found  there  whs  no  probable  cause  to  make  this 
charge  against  the  plaintiff,  from  that  fact  alone  they  might  infer  that  it  was 
made  through  malice  only.  The  counsel  for  the  appellants  cites  to  this  court 
the  case  of  MoCormack  v.  Perry,  47  Hun,  74,  as  sustaining  the  contention  of 
the  appellants.  The  case  cited  does  not  go  to  the  extent  claimed.  The  evi- 
dence tending  to  show  want  of  probable  cause  may  be  of  such  a  character  as  also 
to  show  malice;  and  so,  in  the  case  now  under  consideration,  the  court  prop- 
erly said  that,  it  the  jury  found  want  of  probable  cause  from  that  fact,  they 
v.7N.Y.8.no.9 — 24 
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might  infer  maltee;  not  that  the  want  of  probable  cause  raised  any  presump- 
tion of  law  of  the  existence  of  malice,  but  was  a  feature  or  element  in  the 
case  from  which  malice  might  be  inferred,  and  found  as  a  fact  by  the  jury. 
Accordingly,  the  court  said  in  the  case  of  McCormack  v.  Perry  that  "if  the 
jury  are  not  satisfied  from  the  evidence,  which  shows  that  probable  cause  did 
not  exist,  that  the  defendant  was  guilty  of  malice,  then  they  have  a  right  to 
demand  of  the  plaintiff  further  proof  on  that  issue,  before  they  are  called 
upon  to  give  a  verdict  in  his  favor."  We  do  not  understand  that  the  trial 
court,  in  its  instructions  to  the  jury,  laid  down  any  other  or  different  rule. 
The  charge,  taken  as  a  whole,  was  eminently  favorable  to  the  defendants, 
and  their  counsel  took  no  exception  to  that  particuUu:  portion  of  the  charge 
of  which  they  now  complain. 

The  appellitnls'  counsel  also  contend  that  the  court  erred  in  sustaining 
the  plaintiff's  objection  to  the  following  question,  put  to  Stein  as  a  witness: 
"Qxieition.  At  the  time  [f.  e.,  at  the  time  of  the  application  for  the  warrant] 
did  you  believe  that  this  man  meant  to  retain  and  keep  from  you  the  coats 
that  he  had?"  It  is  competent  for  a  defendant,  in  actions' of  this  kind,  to 
testify  that  he  acted  in  good  faith,  and  was  actuated  by  no  ill  will  towards 
the  plaintiff,  and  believed  the  truth  of  the  charges  made.  MoKoum  v.  Hvm- 
ter,  30  K.  Y.  625;  Famam  v.  Feeley,  56  N.  Y.  456.  The  point  in  issue  here 
was  whether  or  not  the  plaintiff  intended  to  steal  the  goods,  which  was  the 
crime  charged  in  the  proceedings  before  the  justice.  There  is  no  claim  by 
the  plaintiff  that  he  did  not  intend  to  keep  the  goods,  and  not  deliver  them. 
That  is  conceded  by  all  parties;  and  the  defendants  cannot  claim  that  they 
were  injured  by  excluding  the  question  and  answer  to  a  fact  abont  which 
there  was  no  contention  whatever.  If  the  question  had  been  whether  or  not 
the  witness  believed  the  plaintiff  intended  to  steal  the  goods,  it  would  have 
been  competent;  but,  not  being  addressed  to  that  issue,  we  think  the  defend- 
ants cannot  be  said  to  hare  suffered  by  its  exclusion. 

The  defendants'  counsel  also  contend  that  the  verdict  of  the  jury  for  $1,000 
was  excessive.  A  motion  to  set  aside  the  verdict  on  that  ground  was  ad- 
dressed  to  the  trial  court,  and  it  was  peculiarly  the  province  of  the  judge 
at  circuit  to  pass  upon  such  an  application.  He  has  denied  the  motion,  and 
we  think  properly.  We  cannot  say  that  the  damages  assessed  by  the  jury 
are  excessive,  or  the  result  of  prejudice,  and  are  not  disposed  to  reverse  the 
judgment  on  such  grounds.  The  judgment  and  order  appealed  from  should 
be  affirmed,  with  costs.    All  concur. 


Wood  v.  Rockwell  et  ai. 
(Supreme  Court,  General  Term,  Fifth  Depa/rtvn,enL    October  19, 1889.) 

KkW  TbIAI/— INBDFFIOIENOT  OF  EviDBNCB. 

Where  it  was  admitted  that  plaintUt  was  in  defendants'  employ  from  March  I, 
1872,  to  February,  1875,  but  the  referee  only  allowed  compensation  from  March  1, 
1872,  to  February  1, 1871,  the  judgment  confirming  hla  report  must  be  reversed,  and 
a  new  trial  ordered. 

Appeal  from  special  term,  Monroe  county. 

Action  by  James  G.  Wood  against  A.  L.  Rockwell  and  another.  The  orig- 
inal defendants  were  Norman  Blodgett  and  Lucy  Jane  filodgett,  his  wife. 
The  husband  survived  his  wife,  and,  upon  his  death,  the  present  defendants 
were  appointed  his  administrators,  iind  substituted  as  defendants.  The  ac- 
tion was  for  work  and  labor  performed  by  the  plaintiff  as  a  miller,  alleged  to 
have  been  rendered  for  the  common  benefit  of  both  of  the  original  defendants, 
and  upon  their  joint  promise  to  pay  him  therefor.  The  defendants  served  a 
joint  and  several  answer,  in  which  they  put  in  issue  the  plaintiff's  averment 
of  joint  liability  on  their  part  to  pay  him  for  bis  work  and  labor;  but  they  ad- 
mitted that  Lucy  Jane  Blodgett  was  the  owner  of  the  mill,  but  that  the  same 
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WB8  ran  and  operated  on  the  sole  and  separate  account  of  Norman,  who  alone 
promised  to  pay  the  plaintiS  for  his  work  and  labor.  Plaintiff  appeals 
from  a  judgment  confirming  the  report  of  a  referee  dismissing  his  complaint. 
For  former  rq;>ort,  see  2  N.  Y.  Supp.  804. 

Argued  l>efore  Babkeb,  P.  J.,  and  Dwigbt  and  Maoohbbr,  JJ. 

/.  D.  Decker,  for  appellant.     W.  A.  Sutherland,  for  respondents. 

Babkeb,  P.  J.  Tb«  plaintiff  set  forth  bis  cause  of  action  in  two  separate 
«nd  distinct  counts.  It  was  admitted  in  the  answer,  and  also  upon  the  trial,  tliat 
the  plaintiff  did  work  and  operate  the  grist-mill  from  March  1,  1872,  to  Feb- 
ruary, 1875.  In  his  disposition  of  the  case  the  learned  referee  only  allowed 
the  plaintiff  for  his  services  from  the  1st  of  March,  1872,  to  February  1, 1874, 
thus  defeating  a  recovery  for  his  services  for  one  whole  year,  during  which  • 
period  be  was  confessedly  in  the  employment  of  Norman  Blodgett  running 
his  grist-mill.  This  wrong  should  be  corrected,  and  can  only  be  done  by  re- 
versing the  judgment  and  ordering  a  new  trial.  From  the  record,  we  think 
it  apparent  that  this  mistake  occurred  by  a  miscunception  as  to  the  proper 
construction  wliich  should  be  given  to  the  plaintiff's  complaint.  Theplain- 
tiff  first  aUeges  that  he  worked  and  labored  for  the  defendants  from  the  1st  of 
March,  1872,  to  the  1st  of  February,  1876,  and  they  agreed  to  pay  him  there- 
for what  his  services  were  reasonably  worth ;  and  that  there  remained  due  him, 
OTer  and  above  all  payments,  $500.  In  the  second  count  it  is  alleged  that  the 
plaintiff  worked  for  the  defendants  from  February,  1874,  to  February,  1875, 
under  a  special  agreement  as  to  his  compensation,  the  terms  of  which  are  fully 
set  forth  in  the  complaint,  and  there  was  due  him  for  that  year's  service  the  sum 
of  $850,  over  and  above  ail  payments  made  on  and  towards  the  same.  The  an- 
swer denied  all  the  allegations  contained  in  the  complaint,  except  the  one  that 
the  defendant  Lucy  Jane  owned  the  property;  but  it  was  admitted  that  the 
plaintiff,  during  the  whole  period,  was  in  the  employment  of  the  defendant 
Korman.  It  is  true,  the  complaint  does  contain  inconsistent  averments,  as  the 
plaintiS  alleges  that  for  the  last  year  he  was  in  the  defendants'  service  he  was  to 
be  paid  for  his  labor  under  two  separate  and  distinct  contracts,  eachcovepng 
the  same  period  of  time;  but  the  evidence  and  admissions  of  the  defendants 
made  on  the  trial  plainly  made  a  case  which  required  the  referee  te  fix  the  com- 
pensation for  the  whole  time,  and  thus  determine  all  the  issues  referred  to 
him  to  try  and  determine.  In  his  report,  the  referee  finds  that  the  plaintiff 
did  perform  services  for  the  deceased,  Norman  Blodgett,  from  the  1st  of 
March,  1872,  to  the  1st  of  February,  1874,  and  that  he  agreed  to  pay  the 
plaintiff  therefor  what  the  services  of  a  first-class  miller  were  worth,  and  fix 
the  same  at  $50  a  month,  making  a  total  of  $1,150,  and  that  for  such  services 
the  plaintiff  had  been  fully  paid.  The  plaintiff  gave  some  evidence  tending 
to  prove  that  during  the  last  year  be  was  to  be  compensated  in  the  manner 
specified  in  the  special  contract  set  up  in  the  complaint,  but  the  referee  re- 
fused to  find  that  any  such  agreement  was  made.  The  plaintiff  requested 
the  referee  to  find  as  a  fact  that  the  plaintiff  did  work  for  Norman  Blodgett 
from  February  1,  1874,  to  February  1,  1875,  and  for  such  services  he  was 
entitled  to  be  paid  what  they  were  reasonably  worth;  and  this  request  was 
refused,  and  the  plaintiff  took  an  exception.  Thus  it  is  clearly  demon- 
strated that  the  plaintiff  has  not  been  allowed  any  compensation  for  the  last 
year's  services,  for  which  he  was  clearly  entitled  to  something,  under  the 
pleiidings  and  the  proofs. 

The  respondents  contend  that  in  the  bill  of  particulars  the  plaintiff  gave 
the  defendants  credit  for  a  sum  which  was  greater  in  amount  than  the  value 
of  the  plaintiff's  services  for  the  whole  period,  computed  and  allowed  upon 
the  basis  found  by  the  referee  for  the  period  covered  by  his  report.  The  de- 
fendants made  no  proof  of  payment;  and  the  finding  of  the  referee,  that  the 
plaintiff  had  been  paid  for  his  services  for  the  period  covered  by  bis  fiuding. 
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relies  wholly  upon  the  credits  contained  in  the  bill  of  particalan.  The  appel- 
lant contends  agHinst  the  construction  whicli  the  respondents  put  upon  the 
bill  of  particulars  as  to  tlie  amounts  whicli  the  original  defendants  tiad  paid 
to  the  plaintiff,  and  insists  that  by  a  proper  construction  the  credits  would  be 
less  than  the  value  of  the  plaintiff's  services  for  the  whole  period  of  his  serv- 
ice. We  are  not,  however,  at  this  time,  called  upon  to  decide  the  question 
in  dispute;  for,  until  a  value  of  the  plaintiff's  services  are  ascertained  for  the 
whole  period,  the  question  does  not  become  material,  as  the  plaintiff  admita 
that  he  has  received  towards  his  services  an  amount  equal  to  their  value  for 
the  period  found  by  the  referee.  Judgment  reversed,  and  a  new  trial  granted 
before  another  referee,  with  costs,  to  abide  event.    AH  concnr. 


In  re  Bider's  Estate.* 

(Supreme  Court,  General  Term,  Fifth  Department.    October  19, 1880.) 

Vbhbor  and  Vendek— Contract — When  Title  Passes. 

Thoagh  persons  went  to  live  on  testator's  land  under  an  arrangement  whereby 
they  were  to  have  the  same  at  his  death,  the  arran^ment  being  recogniied  by  the 
testator  during  his  life-time,  and  in  his  will  disposing  of  the  land,  the  title  to  the 
land  remained  in  him  until  his  death. 

Appeal  from  surrogate's  court,  Chautauqua  county. 

Petition  by  Bersheba  Cbipman  for  the  sale  of  the  real  estate  of  Nathaniel 
T.  Bider,  deceased,  for  the  payment  of  debts 
Argued  before  Barker,  F.  J.,  and  Dwiqht  and  Macohber,  JJ. 
Obed  Edson,  for  appellants.     C.  F.  Chaptnan,  for  respondent. 

Barker,  P.  J.  This  proceeding  was  begun  by  petition  to  the  surrogate's 
court  of  Chautauqua  county  to  compel  the  sale  of  the  real  estate  of  Nathaniel 
T.  Bider,  deceased,  for  the  payment  of  his  debts.  The  application  was  op- 
posed by  Emily,  J.  B.,  Warren  M.,  6eorge  W.,  and  Grant  A.  Hunt,  who 
claimed  an  interest  in  the  real  estate  sought  to  be  sold,  and  who  denied  the 
jurisdiction  of  the  surrogate's  court  over  the  parties  and  subject-matter.  The 
contestants  also  denied  that  the  said  Kider,  at  his  decease,  had  title  to,  or  was 
the  owner  of,  or  had  any  interest  in,  the  real  estate  in  question,  or  that  the 
said  Bider  was  seised  or  possessed  of  said  real  estate,  or  any  real  estate,  at  the 
time  of  his  death.  The  contestants  further  allege  that,  prior  to  the  death  of 
the  said  Nathaniel  T.  Bider,  the  said  Emily  and  Judah  B.  Hunt  were  in  pos- 
session of  said  premises  under  an  agreement  or  understanding  between  them 
and  the  said  Nathaniel  T.  Bider,  previously  made,  that  they  should  have  and 
own  said  real  estate  upon  the  performance  of  certain  conditions  and  consid- 
erations, which  were  fully  performed  and  fulfilled,  and  they  thereupon  became 
the  holders  and  owners  thereof,  and  were  such  owners  at  the  decease  of  said 
Bider.  Upon  the  issues  thus  presented,  the  surrogate  of  Chautauqua  county 
made  an  order,  pursuant  to  section  2547  of  the  Code  of  Civil  Procedure,  di- 
recting the  following  questions  of  fact  to  be  tried  at  a  circuit  court,  to-wit: 
"First.  Whether  the  said  Nathaniel  T.  Bider  died  seised  of  the  title  to  said 
real  estate.  Second.  Did  the  said  Nathaniel  T.  Rider,  at  his  death,  own  any 
title  or  interest  in  said  lands?  and,  if  so,  what  title  or  interest?"  The  issues 
thus  framed  were  brought  to  trial  before  the  Chautauqua  county  court  and  a 
jury.  The  jury  answered  the  first  question  of  fact  submitted  to  them  in  the 
affirmative.  The  second  question  was  not  answered.  A  motion  for  a  new 
trial  was  made  by  the  contestants  before  the  surrogate  of  Chautauqua  county, 
in  pursuance  of  section  2548  of  the  Code,  and  the  surrogate  denied  the  mo- 
tion, and  from  the  order  denying  the  motion  for  a  new  trial  this  appeal  is 
taken. 

1  Affirming  8  N.  T.  Supp.  274. 
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Upon  the  trial,  it  appeared  by  the  undisputed  evidence  in  the  case  that  the 
contestants  Jndaii  B.  Hunt  and  Emily  Hunt  moved  onto  the  real  estate  in 
question,  some  time  about  1862,  under  an  arrangement  with  said  Rider  by 
which  they  were  to  acquire  an  interest  in  the  real  estate  in  question.  The 
arrangement  is  differently  stated  by  different  witnesses  examined  on  the  trial. 
In  the  last  will  and  testament  of  the  said  Bider  the  testator  recites  that 
"whereas,  I  have  lived  with,  and  have  had  my  support  and  maintenance  with, 
J.  B.  Hunt  and  Emily  Hunt,  his  wife,  (who  is  my  niece,)  for  many  years 
past,  with  the  understanding  that  they  should  have  my  real  estate  at  my  de- 
cease, now,  in  consideration  thereof."  The  will  proceeds  to  dispose  of  his 
real  estate  to  the  contestants  and  their  children.  Mrs.  Emily  Hunt  testified 
that  the  arrangement  was  that  if  "we  go  there,  and  take  care  of  him  through 
sicltness  and  in  health,  we  was  to  have  what  was  left  of  tlie  farm,  and  every- 
thing else  that  be  had."  Other  witnesses  were  called,  stating  the  arrange- 
ment in  different  language,  as  admitted  or  stated  l)y  the  testator  in  his  life- 
time. In  any  event,  it  appeared  that  at  the  time  of  the  death  of  the  testator 
the  legal  title  remained  in  Nathaniel  T  Bider,  who  devised  it  by  his  will 
to  Mrs.  and  Mr.  Hunt  and  their  children.  There  can  be  no  question  but 
that  the  contestants  J.  B.  Hunt  and  his  wife.  Emily,  however,  acquired  by 
the  verbal  agreement  with  the  testator,  and  their  acts  in  pursuance  of  it,  aa 
equitable  interest  in  the  property  in  question;  but,  upon  their  own  showing, 
that  agreement  did  not  entitle  them  to  the  ownership  of  the  property  in  ques- 
tion until  the  death  of  Bider.  Whatever  that  verbal  agreement  whs,  equity 
will  enforce;  but.  notwithstanding  the  equities  of  the  contestants,  Bider  was 
and  remained  seised  of  the  legal  title  to  the  real  estate  in  question  at  the  time 
of  his  death.  We  are  therefore  of  the  opinion  that,  upon  the  case  as  pre- 
sented by  the  contestants  themselves,  the  jury  could  only  have  answered  the 
question  submitted  to  them  in  the  affirmative.  If  this  be  true,  ^hen  the  con- 
tiestants  cannot  well  claim  here  that  they  have  suffered  injury  by  the  finding 
of  the  jury  or  the  rulings  Of  the  court  on  the  trial.  For  these  reasons  alone, 
the  order  appealed  from  should  be  affirmed.  We  are,  however,  constrained, 
in  this  connection,  to  say  that  in  our  opinion  the  finding  of  the  jury  has  not, 
and  cannot,  aid  the  surrogate  in  the  Qnal  disposition  of  the  application  for  the 
sale  of  testator's  real  estate;  for,  whatever  equities  the  contestants  have  in  the 
real  estate  in  question,  it  becomes  the  duty  of  the  court  to  protect,  in  the  final 
disposition  of  this  proceeding,  notwithstanding  the  fact  that  Bider  may  have 
died  seised  of  the  real  estate.  Just  what  those  equities  are  we  do  not  now 
underlalce  to  determine.  These  matters  are  left  for  the  consideration  of  the 
court  in  the  future  proceedings  had  herein.  Order  appealed  from  should  be 
affirmed.    All  concur. 


Smith  et  al.  e.  Whitb  et  al. 
^Supreme  Court,  Omieral  Term,  First  Department.    November  7,  1880.) 

ASSIONKBMT  FOB  BsNUnT  OF  CREDITOBS — AOCOCIITINO  OF  ASSIONXB — ^DlSBDRSBMBNTS. 

Where  an  assignment  has  been  set  aside  as  fraudulent,  and  the  court  has  found 
that  the  assignee  confederated  with  the  assignor  to  defraud  bis  creditors,  the  as- 
signee is  not  entitled,  on  an  accounting,  to  an  allowance  tor  attorneys'  fees  ordebts 
paid  to  preferred  creditors  of  the  assignor,  or  for  any  disbursements  except  wages 
paid  to  the  asslgrnor's  employes,  whicfi  are  expressly  authorized  by  law. 

Appeal  from  special  term,  New  York  county. 

Action  by  Martin  Y.  B.  Smith  and  others  against  Charles  Wise  and  others 
to  recover  property  of  plaintiffs' debtor,  James  White,  theretofore  held  to  have 
been  fraudulently  assigned  by  him  to  the  defendant  Charles  Wise,  (see  2  N. 
Y.  Snpp.  855,)  and  for  an  accounting.  Beference  was  ordered  to  ascertain 
the  amount  of  property  in  the  hands  of  the  assignee.  On  the  report  of  the 
referee  the  court  overruled  his  refusal  to  allow  a  certain  item  as  a  disburse- 
ment by  the  assignee,  from  which  order  plaintiffs  appeal;  and  from  the  fur- 
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ther  orders  of  the  court,  sustaining  the  findings  of  tbe  referee,  defendants  also 
appeal. 

Argued  before  Van  Bbvnt,  P.  .> .,  and  Brady  and  Daniels,  JJ. 

Blumetutiel  <t  Hineh,  for  plaintiffs.    Otto  Uortottz,  for  defendants. 

Daitiels.  J.  A  judgment  was  recovered  in  favor  of  the  plaintiffs,  setting 
aside  as  fraudulent  a  general  assignment  made  by  the  defendant  James  White 
to  tbe  defendant  Charles  Wise.  The  plaintiffs  were  judgment  creditors  of 
White,  and,  after  tbe  return  of  executions  issued  upon  their  judgments  agninst 
property  unsatisfied,  they  commenced  this  action.  The  court,  upon  the  trial, 
not  only  found  the  fact  to  be  that  the  assignment  was  executed  with  the  in- 
tention.  on  tlie  part  of  ttie  assignor,  to  hinder,  delay,  and  defraud  his  <-red- 
itors,  but  also  tbat  the  assignee  and  his  partner  in  business  were  actuated  by 
tiie  same  design,  and  confederated  with  the  assignor  to  secure  this  result.  An 
appeal  was  taken  from  the  interlocutory  judgment  to  the  general  term  of  this 
court,  and  the  judgment  was  affirmed.  By  virtue  of  this,  and  the  final  judg- 
ment, the  accounting  under  their  provisions  was  referred  to  a  referee  for  th» 
purpose  of  ascertaining  the  property  in  the  hands  of  the  assignee  which  should 
be  delivered  over  to  the  receiver  appointed  in  the  action.  The  referee  took  the 
accounting  and  made  his  report,  exceptions  were  filed  by  the  parties  to  different 
portions  of  the  report,  and  these  exceptions  were  determined  and  disposed  of 
by  tbe  order  from  which  the  appeal  has  been  taken.  In  the  proceedings  be- 
fore the  referee  it  appeared  that  the  assignee  had  paid  the  sum  of  |>4,871.94  to 
the  Irving  National  Bank,  in  pursuance  of  a  prpference  of  the  bank  for  that 
amount  in  the  assignment.  The  referee  disallowed  this  payment,  and  by  the 
order  from  wliicli  the  appeals  have  been  brought  the  conrt  overruled  the  de- 
cision of  the  referee,  atid  decided  in  favor  of  the  allowance  of  this  payment. 
'And  if  the  assignee  had  not  been  a  party  to  the  fraud,  and  had  made  the  pay- 
ment in  good  faith,  under  the  direction  contained  in  the  assignment,  he  no 
doubt  would  have  been  allowed  a  credit  for  this  payment,  under  tlie  rule 
stated  by  the  chancellor  in  Wakeman  v.  Grover,  4  Paige,  23.  But  that  was 
not  his  position,  as  the  facts  were  found  and  determined  upon  the  trial  of  tbe 
action.  It  was  then  found  and  decided  by  the  court,  by  way  of  conclusions 
of  fact,  that  the  defendant  Charles  Wise,  who  was  the  assignee,  and  Lcojiold 
Wise,  his  partner,  to  induce  the  assignor  to  make  the  assignment,  promi.sed 
to  pay  him  the  sum  of  about  $2,000,  and  agreed  to  continue  the  business  with 
the  assigned  property,  and  employ  the  assignor  and  his  wife  in  it  at  Inrge 
salaries.  It  was  further  found  that  they  agreed  to  assign  to  tbe  wife  of  the 
assignor  portions  of  tlie  assigned  property  for  his  and  lier  benefit,  and  that, 
pursuant  to  the  agreement  so  made,  both  the  assignor  and  his  wife  were  em- 
ployed by  the  assignee  in  tlie  business  afterwards  carried  on  with  the  assigned 
property,  at  a  salary  to  the  assignor  himself  of  $100  a  week,  and  to  his  wife  of 
$50  a  week ;  and  that  tliey  paid  to  the  assignor  the  sum  of  $440,  being  a  \h}T- 
tion  of  the  money  agreed  to  be  paid  him  at  the  time  the  making  of  the  assign- 
ment was  under  consideration;  and  that  they  combined  with  the  assignor,  as 
a  part  of  the  plan  under  which  the  assignment  was  to  be,  and  was,  made,  to 
continue  the  business  of  tlie  assignor,  with  the  assets  of  the  estate  for  their 
and  his  mutual  benefit.  It  was  further  found  by  tlie  court  that  a  fictitious 
sale  of  the  tangible  property  of  the  assigned  estate,  which  was  a  shoe  factory, 
and  its  contents,  was  made  to  the  defendant  Leon  M.  Hirsch;  that  this  sale 
was  formal  only,  for  the  benetit  of  tbe  assignor  and  his  partner,  who  furnished 
the  money  to  pay  the  price  for  which  the  property  was  bought.  The  business 
was  after  that  continued  by  the  assignee  and  his  partner,  with  the  assent  of 
this  purchaser,  and  the  assignor  and  his  wife  were  employed  in  tbe  business*, 
and  while  it  was  carried  on  in  this  wanner  the  assignor  and  his  partner  re- 
ceived the  benefits,  profits,  and  income  of  the  business. 

The  evidence  upon  which  these  conclusions  of  fact  existed  had  not  been  in- 
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eluded  in  the  case,  and  It  ia  accordingly  to  be  aasumed  that  it  was  ample  to 
warrant  these  findings;  and  they  exhibit  a  degree  of  fraud  not  only  nnusual 
in  cases  of  general  assignments,  but  surprising  and  startling.  As  the  facts 
have  been  stated,  a  deliberate  combination  was  entered  into  between  the  as- 
signor and  the  assignee  and  his  partner  that  the  assignment  should  be  exe- 
cuted and  delivered  to  place  the  property  beyond  the  reach  of  the  creditors, 
and  secure  its  appropriation  for  the  mutual  benefit  and  advantage  of  these 
parties.  They  were  each  implicated  in  the  intentional  fraud  perpetrated  and 
brought  about  in  this  manner,  and  through  the  sale  afterwards  made  under 
the  assignment  by  the  assignee.  The  case  is  one  of  actual  and  positive  fraud 
on  the  part  of  each  of  these  individuals,  and,  where  that  may  be  tlie  nature  and 
character  of  the  transaction,  there  the  well-settled  principle  of  the  courts,  as 
well  as  of  sound  morality  and  fair  dealing,  is  to  withhold  all  aid  or  assistance 
from  either  party  to  the  fraud  by  way  of  extricating  him, from,  or  protecting 
him  against,  the  complications  and  risks  in  which  he  has  involved  himself. 
The  assignment  in  this  manner  made  is  absolutely  and  entirely  void  from  the 
beginning,  and  can  afford  no  protection  whatever  to  the  parties  who,  under 
color  of  its  authority,  interfere  with  the  property  or  assete  'of  the  assignor. 
It  is  the  same,  for  ail  legal  purposes,  as  if  it  never  had  been  executed.  The 
parties  acting  under  it  can  derive  no  advantage  from  it,  and  in  no  form  are 
able  to  appeal  to  itfor  protection,  beyond  that  which  maybefoundto  beneces- 
aarily  extended  by  reason  of  statutory  provisions  of  the  law.  ' 

This  subject  lias  been  examined  by  the  courts  of  different  states  under  cir- 
cumstances certainly  no  more  aggravated  by  the  fraud  of  the  parties  to  the 
transactions  than  those  now  presented,  and  the  conclusion  has  uniformly 
been  maintained  that  the  courts  will  extend  no  protection  to  the  fraudulent 
assignee  in  the  disposition  which  he  may  have  made  of  the  assigned  property, 
pursuant  to  directions  contained  in  the  fraudulent  instiument;  but  he  is  to 
be  held  accountable  for  the  property  passing  into  bis  hands  in  all  respects  aa 
a  wrong-doer,  without  any  protection  further  than  that  which  may  be  posi- 
tively directed  for  his  interference  with  the  debtor's  estate.  Sands  v.  Cod' 
vjUe,  4  Johns.  586:  Wood  y.  Hunt,  38  Barb.  802-309;  Swift  v.  Hart,  85  Hun. 
128;  Drmoey  v.  Moyer,  72  N.T.  70;  DaHs  v.  Leopold,  87  N.  Y.  620;  Wlhon 
V.  Horr,  15  Iowa,  489;  Goodteinv.  Hammond,  13  Cal.  168;  Holland  v.  Cruft, 
20  Pick.  821;  BleaMey'$  Appeal,  66  Pa.  St.  187;  Borland  v.  Walker,  7  Ala. 
269.  And  the  correctness  and  stability  of  this  rale  were  in  no  manner  de- 
nied in  Hunt  v.  Weiner,  39  Ark.  70,  or  in  How  v.  Camp,  Wallc.  (Mich.)  427, 
•r  in  Arms  t.  Blunt,  5  Paige,  13. 

The  payment  of  tliis  amount  by  the  assignee  to  the  bank  was  a  tortious  and 
unlawful  intermeddling  with  the  property  of  the  debtor,  and  as  the  assign- 
ment, by  reason  of  the  mutual  fraud  of  the  parties  to  it,  was  of  no  validity  or 
effect,  the  assignee  was  rightly  held  liable  by  the  referee  to  account  for  and 
pay  over  to  the  receiver  the  amount  so  disposed  of.  The  amount  paid  by  way 
of  preference,  under  the  assignment,  to  the  assignee  and  his  partner  of  course 
is  included  within  what  has  already  been  said,  and  was  justly,  as  well  as  le- 
gally, disallowed  to  the  assignee.  So  was  the  sum  paid  by  him  to  counsel  for 
services  rendered  to  him  under  the  assignment.  As  lie  had  no  power  or  au- 
thority by  virtue  of  that  void  instrument  to  interfere  with  the  propertyat  all, 
it  follows  that  he  could  not  render  the  estate  liable  for  the  services  performed 
by  counsel  under  his  direction.  The  same  conclusion  follows  as  to  llie  amount 
paid  to  the  persons  who  appraised  the  stock  and  machinery  prior  to  the  sale 
made  by  the  assignee  to  the  defendant  Hlrsch;  and  that  disposition  was  in 
like  manner  warranted  of  the  charge  made  for  moneys  paid  to  stenographers. 
As  the  assignee  had  no  right  to  interfere  with  the  property  in  any  respect 
whatever,  he  could  not  charge  it  with  either  of  these  alleged  disbursements. 

By  the  conclusions  adopted  by  the  referee,  the  defendants  were  charged 
with  the  costs  and  expenses  of  the  accounting,  but  this  charge  was  disallowed 
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by  the  order  from  which  the  appeal  has  been  brought.  On  what  ground  this 
disallowance  was  directed  does  not  appear  from  the  case,  but  it  is  entirely 
clear  that  the  disposition  of  these  costs  and  expenses,  directed  by  the  referee, 
was  not  only  supported  by  the  facts  but  sanctioned  by  the  law.  It  was  the 
wrong  of  the  assignee,  and  the  persons  confederated  with  him,  that  had  placed 
the  estate  in  the  condition  in  which  this  accounting  became  necessary  for  its 
recovery  and  appropriation  to  the  payment  of  the  debts  of  the  creditors;  and 
there  is  no  sound  principle  that  will  permit  them  to  be  rewarded  by  the  al- 
lowance of  these  charges  against  the  property  placed  in  the  peril  in  which  it 
was  by  their  misconduct  and  wrong. 

The  tenor  and  effect  of  the  decision  of  the  court,  as  it  has  been  stated  in 
the  interlocutory  and  final  decree,  was  that  the  plaintiffs  should  recover  their 
costs  against  the  defendants.  That  part  of  the  decision  of  the  court  was  war- 
ranted by  the  fact  tjiat  the  action  became  necessary  to  redress  the  wrong  per- 
petrated by  the  defendants,  and  to  secure  the  protection  of  this  estate;  and  it 
follows,  from  the  same  theory,  that  the  expenses  of  the  accounting  should  not 
be  charged  against  the  property,  but  should  be  charged  against  the  defendants 
themselves.  They  are  part  of  the  expenses  of  redressing  their  willful  and  in- 
tentional wrong,  and  they,  as  wrong-doers,  should  bear  and  pay  the  amount. 
They  voluntarily  placed  themselves  in  this  position,  and  they  are  entitled  to 
no  aid  or  assistance  whatever  at  the  hands  of  the  court,  iu  the  way  of  reliev- 
ing them  from  its  consequences. 

It  was,  however,  directed  by  the  final  judgment  that  the  accounting  should 
be  subject  to  diminution  by  "any  lawful  disbursement  made  or  incurred  by 
said  assignee."  No  such  lawful  disbursement  was  proved  or  established  be- 
fore the  referee  beyond  the  amounts  paid  by  the  assignee  to  the  employee  of 
the  assignor  for  wages  due  them  at  the  date  of  the  assignment.  Those  pay- 
ments were  lawful  disbursements,  within  the  language  of  ihe  judgment,  for 
chapter  283  of  the  Laws  of  1886  has  directed  that  in  all  distributions  of  estates 
under  assignments  the  wages  and  salaries  actually  owing  to  the  employes  of 
the  assignor  shall  be  preferred  before  any  other  debt;  and  this  is  the  only  item 
to  wliich  this  language  of  the  decree  can  have  any  application.  The  referee 
allowed  these  payments.  The  order  made  upon  the  determination  of  the  ex- 
ceptions to  his  report  continued  and  maintained  that  allowance,  and  to  that 
extent  the  defendants  are  entitled  to  their  benefit;  but  as  to  all  other  payments 
made  by  the  assignee,  inasmuch  as  the  assignment  was  absolutely  void  by 
reason  of  this  fraudulent  co-operation  with  the  assignor  in  bringing  into  ex- 
istence and  managing  the  property  and  estate  afterwards  under  it,  neither  he 
nor  those  acting  with  him  are  entitled  to  any  protection  whatever,  but  should 
account  for  and  pay  over  the  full  amount  of  the  property  which  passed  into 
his  or  their  possession,  subject  only  to  this  single  deduction,  and  they  should 
be  charged  with  all  the  costs  and  expenses  of  the  hearing  and  accounting  be- 
fore the  referee. 

The  order  should  accordingly  be  modified  in  these  respects,  rejecting  all 
allowances  made  for  payments  by  the  assignee  except  the  single  one  for  the 
payment  of  the  wages  of  the  persons  in  the  employment  of  the  assignor  at  the 
time  of  the  assignment,  and  the  plaintiffs  should  be  allowed  thek  costs  and 
disbursements  on  the  appeals.    AH  concur. 


Welsh  v.  Taylob. 
(Supreme  Court,  General  Term,  First  Department.    November  7, 1880.) 

ESabemknts — Abandokmekt. 

An  easement  acquired  by  grant  may  be  eztlnguished  by  actual  abandonment  tor 
a  period  less  than  20  years. 

On  rehearing.    For  former  report,  see  2  N.  Y.  Supp.  816,  8  N.  Y.  Supp. 
765. 
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Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 
Martin  J.  Keogh,  for  appellant.    John  E.  Parsons  and  Samuel  Riker, 
for  respondent. 

Daniels,  J.  The  appeal  from  the  judgment  in  thB  action  has  already  been 
beard  and  decided  by  this  general  term,  ( Welsh  v.  Taylor,  2  N.  Y.  Supp. 
815.)  But  since  that  decision  was  made  the  case  of  Snell  v.  Levitt,  110  N. 
Y.  595,  18  N.  £.  Bep.  370,  has  been  published,  and  by  that  decision  it  has 
been  held  that  an  easement  acquired  by  grant  may  be  lost  by  actual  abandon- 
ment during  a  shorter  period  than  that  of  20  years.  In  this  action  it  has  been 
found,  as  a  matter  of  fact,  that  the  owners  of  the  adjacent  property,  after- 
wards  conveyed  to  the  plaintiff,  had  by  their  acts  manifested  an  intention  to 
abandon,  and  did  abandon,  the  right  to  use  the  alley  over  which  the  existence 
of  the  easement  was  alleged  on  behalf  of  the  plaintiff  as  the  foundation  of  his 
right  of  action.  How  far  the  application  of  this  principle  is  intended  to  ex- 
tend has  not  been  definitely  declared  in  the  case  last  referred  to;  but  the  gen- 
eral proposition  has  been  announced  as  supported  by  the  law,  that  an  actual 
abandonment  or  non-nser  of  the  easement  for  less  than  20  years  may  result 
in  its  extinguishment:  and,  following  this  principle,  it  was  deemed  to  be  nec- 
essary to  order  a  rearguraent  of  the  present  appeal.  This  rear'gument  has 
taken  place,  and  the  determination  of  the  court  upon  it  is  that,  under  this  de- 
cision of  the  court  of  appeals,  the  judgment  in  this  action  should  be  aEBrmed, 
leaving  the  plaintiff  to  present  the  case  tliere,  if  it  can  be  so  far  distinguished 
from  the  decision  there  made  as  to  entitle  him  to  maintain  this  action.  The 
judgment  from  which  the  appeal  has  been  taken  will  accordingly  be  affirmed. 
All  concur. 


HiBSRBAOH  «.  SOHMALZ  et  Ol. 

(Supreme  Court,  Oenerdl  Term,  Firet  Department.    November  7, 1889.) 

RaroBKATion  ov  CoimtAors— Bvisbitob. 

Evidence  that  plaintiff's  purpose  in  making  a  oontraot  could  not  be  accomplished 
unless  a  clause  alleged  to  have  been  omitted  were  inserted,  is  not  sufficient  to  show 
that  the  clause  was  omitted  from  fraud  or  mistake,  so  as  to  warrant  reformation, 
where  plaintilTs  husband,  who  was  her  agent,  testifies  that  he  heard  the  agreement 
read,  made  no  objection  thereto,  and  knew  that  the  dauseln  question  was  omitted. 

Appeal  from  special  term.  New  York  county. 

Action  by  Francesca  Hirshbach  against  .fohn  E.  Schmalz  and  Theresn 
Scbmalz.  Complaint  dismissed  on  the  merits  after  a  trial,  and  plaintiff  ap- 
peals. 

Argued  before  Yan  Bbunt,  P  J.,  and  Bbady  and  Daniels,  JJ. 

Edmund  F.  Oldham,  for  appellant.     David  Leventritt,  for  respondents. 

Van  Bbunt,  P.J.  This  action  was  brought  for  the  reformation  of  a  writ- 
ten contract,  executed  by  the  parties  hereto  in  January,  1887,  and  the  specific 
performance  thereof  when  reformed.  The  defendants,  John  £.  and  Therpsa 
Sclimalz,  were  the  owners  of  certain  letters  patent  for  certain  machines 
adapted  to  the  manufacture  of  cigars.  The  plaintiff  sought  to  purchase  of 
tbem  a  portion  of  their  respective  rights,  and  the  negotiation  resulted  in  a 
'written  agreement,  dated  in  January,  1887.  The  plaintiff  complains  that  in 
and  from  said  contract  there  was  omitted  a  provision  for  the  formation  of  a 
corporation,  to  which  said  letters  patent  were  to  be  assigned,  and  that  the  omis- 
sion arose  from  a  mistake  of  the  plaintiff,  of  which  mistake  tlie  defendants 
took  undue  and  unlawful  advantage,  and  sought  by  this  action,  among  other 
things,  to  reform  said  contract  by  the  inserting  of  said  omitted  provision. 
The  defendants  denied  that  there  was  any  oraiss.on  whatever  from  the  con- 
tract in  question,  but,  on  the  contrary,  asserted  thai  it  accorded  with  the  in- 
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tention  and  understanding  of  both  parties.  This  was  the  issne  presented  by 
the  pleadings,  and  upon  the  evidence  the  iearned  judge  who  tried  the  case  re- 
fused to  find  that  there  was  any  misunderstanding  between  the  parties  as  tO' 
what  the  agreement  should  be;  but,  upon  the  contrary,  found  tliat  the  writ- 
ten contract  set  up  betifeen  the  parties  was  intended  to  and  did  express  all 
that  was  agreeed  upon  between  them,  and  consequently  dismissed  the  com- 
plaint, and  frorn  the  judgment  thereupon  entered  this  appeal  is  taken. 

The  grounds  of  tlie  appeal  seem  to  be  that,  because  it  was  necessary,  in 
order  that  the  plaintiff  should  attain  the  object  which  he  desired  to  reach 
by  reason  of  the  agreement  in  question,  that  tiie  clause  claimed  to  be  omitted 
should  have  been  inserted  in  the  agreement,  it  must  have  been  omitted  by 
mistake  of  the  plaintiff,  and  the  undue  and  unlawful  advantage  of  such 
mistiike  taken  by  the  defendants.  In  the  consideration  of  the  evidence,  tlie- 
question  presented  upon  this  appeal  being  purely  one  of  fact,  it  is  necessary 
to  have  in  mind  the  rule  that  written  agreements  entered  Into  l>etween  par- 
ties are  not  to  be  lightly  varied  either  by  subtractions  from  or  additions  to.  TO' 
entitle  a  party  to  a  decree  reforming  a  written  instrument  be  must  show,  by 
clearly  satisfactory  proof,  that  the  parts  written  or  omitted  were  so,  contrary 
to  the  intent  of  all  the  parties,  and  under  a  mutual  mistake,  or  that  it  Wii» 
omitted  contrary  to  the  intent  of  one  of  the  parties,  and  the  other  party  knew 
that  the  other  party  to  the  agreement  supposed  it  to  be  therein  contained, 
and  fraudulently  concealed  the  fact  of  its  omission.  It  is  necessary  that  the- 
evidence  establishing  these  propositions  should  be  clear  and  satisfactory,  l>e- 
eause  otherwise  the  sanctity  of  written  agreements  can  be  destroyed  by  sim- 
ply a  prej)onderance  of  parol  evidence,  and  a  party  having  a  written  agree- 
ment would  stand  in  no  better  position  than  one  acting  under  a  parol  aj;ree> 
ment,  and  where  no  precautions  had  been  taken  to  guard  against  misunder- 
standings or  omissions.  Therefore,  unless  the  evidence  in  this  case  sliows- 
clearly  that  the  learned  judge  was  wrong  in  the  conclusion  at  wtiich  he  ar- 
rived, and  it  is  plain  from  the  record  that  the  contention  of  the  plaintiff  i> 
supported  by  clearly  satisfactory  evidence,  the  judgment  in  question  must  be- 
affirmed. 

As  has  already  been  stated,  the  reason  upon  which  the  plaintiff  founds  her 
claim  that  the  evidence  is  clearly  satisfactory  that  the  omission  took  place  is 
because  her  plan  could  not  be  carried  out  otherwise.  This  affords  no  reason 
to  conclude  that  the  other  party  has  been  guilty  of  fraud  in  the  sup]iression 
of  the  fact  of  this  omission;  and,  upon  an  inspection  of  the  evidence,  it  ap- 
pears that  the  husband  of  the  plaintiff,  who  was  her  agent,  and  carried  on  all. 
the  negotiations  which  resulted  in  this  agreement,  swears  that  he  heard  tiie 
agreement  read, — he  heard  it  dictated;  that  he  made  no  objection  to  the  form- 
of  the  agreemen  t ;  and  that  the  question  in  regard  to  the  formation  of  a  corpora- 
tion was  purposely  left  out  of  the  agreement,  and  that  he  knew  it;  and  the 
evidence  shows  that  the  question  of  the  formation  of  a  corporation  was  dis- 
cussed, and  the  conclusion  which  we  must  necessarily  arrive  at  is  that  the 
provision  in  regard  to  the  formation  of  the  corporation  was,  as  is  testified  to  by 
the  husliand  of  the  plaintiff,  purposely  left  to  depend  upon  future  negotia- 
tions. It  is  true  that  the  witness  in  question  modified  this  testimony  some- 
wliat  where  lie  says  that  he  did  not  understand,  right  from  the  beginning, 
thoroughly,  what  was  in  that  agreement;  but  there  is  noti)ing  which  modi- 
fies the  testimony  previously  given,  that  he  knew  that  this  provision  in  regard 
to  the  corporation  was  left  out  of  the  agreement  before  it  was  executed.  Un- 
der such  circumstances  it  would  certainly  be  a  stretch  of  the  power  of  the 
court  to  insert  into  that  agreement  that  which  apparently  had  l>een  excluded 
from  the  agreement  between  tlie  parties,  because  one  of  the  parties  found  he 
had  made  a  mistake  in  allowing  it  to  be  left  out.  That  is  not  the  kind  of 
mistnke  which  can  be  corrected  in  an  action  for  the  reformation  Of  a  written 
agreement. 
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The  evidence  apon  the  part  of  the  defendants  certainly  was  snflBcient  to  re- 
but the  claim  made  on  the  part  of  the  plaintiffs;  and  the  argument  based  upon 
the  necessities  of  the  plaintiff's  position — the  necessity  of  the  insertion  in 
this  agreement  of  this  provision  in  order  that  the  objects  sought  for  might  be 
attained — adds  nothing  to  the  effect  of  the  evidence.  This  necessity  was  an 
after-thought, — a  discovery  subsequently  made.  It  was  deemed,  at  the  time 
of  the  negotiations  resulting  in  this  agreement,  that  the  question  of  the  for- 
mation of  a  corporation  might  be  safely  left  for  fatur»  consideration.  If  a 
mistake  was  made  on  the  part  of  the  plaintiff  in  this  respect,  the  court  cannot 
remedy  the  embarrassment  in  which  at  present  she  finds  herself.  Therefore 
there  seems  to  be  no  ground  for  interfering  with  tlie  finding  of  the  learned 
court  below,  and  the  judgment  appealed  from  should  be  afilrmed,  with  coats. 
All  concur. 


Bkldinq  c.  Ladd  et  al. 
{Supreme  Court,  Oenerdl  Term,  First  Department.    November  7, 1889.) 

TwfUK  ra  Cirn,  Cases— Chasgb  to  Place  of  Cohtbaot. 

Where,  in  an  action  for  the  alleged  breach  of  warranty  in  the  sale  of  horses, 
brought  in  s  ooanty  distant  from  that  where  the  sale  took  plaoe,  it  appears  that  de- 
fendants have  s  greater  number  of  material  and  necessary  witnesses  than  plaintiff, 
and  that  they  reside  at  the  place  where  the  horses  were  purchased,  and  where  they 
had  been  handled  and  observed  for  more  than  a  year  before  the  sale,  it  is  improper 
to  refuse  defendants'  motion  for  a  change  of  venue  to  that  place,  though  the  court, 
as  a  condition  of  the  denial,  exacts  a  stipulation  that  defendants  might  examine 
their  witnesses  at  such  place  l>efore  a  referee. 

Appeal  from  special  term.  New  York  county. 

Action  by  Milo  M.  Belding  against  Eugene  H.  Ladd  and  William  E.  Small* 
man  upon  an  alleged  breacli  of  warranty  in  the  sale  of  horses  at  Malone, 
Franklin  county.  Defendants  moved  for  a  change  of  venue  from  New  York 
oounty  to  Franklin  county.  Defendant  Smallman,  in  his  moving  affidavit, 
asserts  that  he  requires  twenty-seven  witnesses,  all  residing  at  or  near  Malone, 
Franklin  county,  and  the  affidavits  of  four  of  these  witnesses  were  presented. 
Plaintiff  resides  in  New  York  city,  and  shows  by  his  affidavit  that  he  has 
six  witnesses,  besides  himself,  residing  in  the  city  of  New  York  or  vicinity, 
and  the  affidavits  of  whom  are  presented.  The  motion  was  denied  at  special 
term,  and  defendants  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Barrett,  TJ. 
.     Kellas  A  Munsill,  for  appellants.    Putney  &  Bishop,  for  respondent. 

Barrett,  J.  The  motion  to  change  the  place  of  trial  should,  upon  well- 
settled  principles,  have  been  granted.  Where  the  number  of  material  and 
necessary  witnesses  on  each  side  is  substantially  equal,  the  place  where  the 
transaction  occurred  ought  generally  to  control.  Peck  v.  Parker,  15  Wkly. 
Dig.  142;  Whitall  v.  MoshUr.  7  N.  Y.  St.  Rep.  390.  In  the  present  case, 
the  affidavits  clearly  show  that  the  defendants  have  a  far  greater  number  of 
witnesses  in  Franklin  county  than  the  plaintiff  has  in  New  York.  Upon  ex- 
amining these  affidavits  carefully,  in  connection  with  the  pleadings,  we  are 
satisfied  that,  while  some  of  the  witnesses  named  in  the  moving  papers  might 
have  been  omitted,  very  many  of  them  are  unquestionably  material  and  nec- 
essary. Indeed,  of  those  who,  upon  a  critical  analysis  of  the  papers,  appear 
to  be  strictly  material  and. necessary,  the  preponderance  is  plainly  with  the 
defendants.  It  is  eminently  proper  that  this  case  should  be  tried  where  the 
horses,  which  form  the  subject  of  the  action,  were  purchased,  and  where  they 
had  been  handled  and  observed  for  more  than  a  year  prior  to  the  sale.  The 
plaintiff's  witnesses  speak  of  a  vice  (called  "cribbing")  observed  since  the 
sale,  which  vice  they  claim  must  have  existed  prior  tliereto.  The  defendants' 
witnesses  speak  of  the  entire  absence  of  that  vice  prior  to  the  sale,  and  they 
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claim  to  bo  speak  from  actual  and  constant  observation.  It  would  be  entirelj 
unfair  to  compel  the  defendants,  who  sold  their  horses  (and  made  whatever 
contract  of  guaranty  there  was)  in  Franklin  county,  to  come  down  to  Kew 
York,  with  a  large  number  of  witnesses,  to  rebut  inferences  deducibie  from 
observation  since  the  sale  by  proof  of  the  actual  condition  of  the  horses  at 
and  prior  to  the  ti.je  of  the  sale.  One  side  or  the  other  must  undoubtedly  be  in- 
convenienced; butj  on  the  proofs  before  us  as  to  the  number  of  necessary  and 
material  witnesses,  the  place  where  the  transaction  occurred  should  certainly 
turn  .the  scale.  The  motion  should  therefore  have  been  granted.  In  grant- 
ing it,  the  court  might  properly  have  imposed  reasonable  conditions,  making 
the  change  as  little  burdensome  to  the  plaintiff  as  possible.  Instead  of  that, 
the  court  denied  the  motion,  exacting  from  the  plaintiff,  as  a  condition  of  the 
denial,  a  stipulation  to  permit  the  defendants  to  examine  their  witnesses  in 
Franklin  county  before  a  referee.  Thus  the  just  order  of  things  was  reversed; 
and  the  defendants,  who  were  entitled  to  produce  their  witnesses  before  a 
jury  in  Franklin  county,  were  simply  enabled  to  read  their  depositions  before 
a  jury  in  New  York.  As  the  defendants  are  unwilling  to  risk  a  trial  upon 
paper  testimony,  they  are  thus  compelled  to  leave  the  locality  of  the  bargain, 
and,  at  great  inconvenience  and  expense,  to  bring  all  their  witnesses  to  this 
city.  In  other  words,  they  are  deprived  of  the  change  of  venue  which  the 
facts  entitle  them  to,  upon  the  plaintiff's  agreeing,  in  substance,  to  let  them 
have  a  jury  trial  in  New  York,  shorn  of  one  of  its  most  important  and  valu- 
able features.  We  think  this  condition  did  not  help  the  matter,  and  that  the 
denial  of  the  motion  was  not  justified  by  its  imposition.  The  order  appealed 
from  should  therefore  be  reversed,  with  $10  costs  and  the  disbursements  of 
the  appeal;  and  the  motion  should  be  granted,  with  $10  costa  to  abide  the 
event.    All  concur. 


O'CioNNOH  c.  Mechanics'  Bank.' 
{Supreme  Court,  QeneraX  Term,  First  Department.    November  7, 18S9.) 

1.   BA.NK8  AND  Bl.NKHa — DbPOBITS— KBCSTVEBS. 

On  supplementary  proceedings  against  one  of  the  belrs  of  a  decedent's  estate,  the 
cashier  of  a  bank  disclosed  that  funds  had  been  deposited  in  the  bank  to  the  credit 
of  the  estate.  A  receiver  was  appointed,  who  sent  to  the  bank  a  written  notice 
stating  the  appointment  of  the  receiver,  and  demanding  payment  of  the  heir's  shaie 
of  the  deposit,  and  alleging  that  the  amount  was  due  the  heir  by  virtue  of  a  check 
drawn  by  the  executor  of  the  estate  in  favor  of  the  heir,  and  sent  to  the  heir.  The 
bank  disregarded  the  demand,  and  paid  the  check  when  presented.  Held,  that  the- 
receiver  could  recover  of  the  bank  so  much  of  the  heir's  share  as  was  necessary  to 
satisfy  the  execution,  together  with  interest,  costs,  and  oommissions. 

S.  JCDOMBNT — PrEHATCBE  EnTBT. 

The  court  cannot  direct  judgment  for  an  estimated  amount  pending  the  deter- 
minatioD  of  the  exact  amount  which  the  receiver  can  recover,  but  the  amount  must 
be  asoertidned  before  judgment  is  entered. 

8.  Execution — Scpplembstabt  Fbooeedtnos — Appointment  o»  Reoefveb. 

Under  Code  Civil  Proc.  N.  Y.  i  3404,  providing  for  appointment  of  the  receiver, 
and  dispensing  with  notice  to  the  judgment  debtor  if  the  judge  is  satisfied  that  the 
judgment  debtor  cannot  with  reasonable  diligence  be  found  in  the  state,  in  whiok 
case  the  order  must  recite  the  fact,  a  recital  that  it  was  brought  to  the  attention  of 
the  judge  that  the  debtor  was  a  resident  of  a  distant  territory  is  sufficient  to  jus- 
tify the  judge  in  dispensing  with  service  of  the  notice. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Charles  £.  O'Connor,  as  receiver,  against  the  Ifechanics'  Bank. 
Both  parties  appeal.    For  opinion  at  circuit,  see  2  N.  Y.  Supp.  225. 
Argued  before  Van  Bbunt,  P.  J.,  and  Bkady  and  Daniels.  JJ. 
Edwin  K.  Leavitt,  for  plaintiff.     W.  C.  Beeo/ier,  for  defendant. 

■Reversing 2  N.  Y.  Supp.  926, 
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Daniels,  J.  The  plaintifF  was  appointed  receiver  of  the  property  of  Her- 
bert F.  Beecher  in  supplementary  proceedings  taken  upon  tlie  return  of  an 
execution  unsatisfied,  issued  upon  a  jurlgment  recovered  against  him.  The 
proceedings  were  taken  under  subdivision  3  of  section  2482  of  the  Code  of  Civil 
Procedure.  In  those  proceedings  the  cashier  of  the  defendant  was  examined 
as  a  witness,  and  from  his  testimony  it  was  made  to  appear  that  moneys  had 
been  deposited  in  the  bank  to  the  credit  of  the  estate  of  Henry  Ward  Beegher. 
This  had  been  done  by  his  exncutore,  and  they  concluded  to  make  a  distribu- 
tion of  such  money  among  tlie  persons  entitled  to  receive  it  under  the  will  of 
the  testator,  Henry  Ward  Beecher.  In  making  this  distribution,  they  allotted 
to  the  judgment  debtor  the  sum  of  $2,286.92,  and  on  the  30th  of  January, 
1888,  drew  their  check,  payable  to  his  order,  upon  the  defendant,  for  that  sum 
of  money,  and  the  check  was  paid  by  the  defendant  on  the  10th  of  March, 
1888.  The  order  by  which  the  plaintiff  was  appointed  receiver  was  made  on 
the  8d  of  February,  1888,  and  on  the  8th  of  the  same  month  his  bond  as  re- 
ceiver, approved  by  one  of  the  justices  of  this  court,  was  filed  in  the  office  of 
the  clerk  of  the  county  of  New  York.  On  the  same  day  a  demand  was  made 
upon  the  bank  in  writing  for  the  delivery  or  payment  to  the  receiver,  or  to  his 
attorneys,  of  any  and  all  personal  property,  of  any  kind,  nature,  or  descrip- 
tion, money  or  funds,  belonging  to  Herbert  Foote  Beecher,  and  in  the  custody 
or  under  the  control  of  the  bank.  This  demand  was  further  extended  by  an 
additional  written  demand,  served  on  the  same  day,  stating  the  appointment 
of  the  plaintiff  as  receiver,  and  demanding  payment  to  him  "of  the  sum  of 
82,000,  amount  of  the  funds  of  the  estate  of  Henry  Ward  Beecher,  deceased, 
now  on  deposit  with  you,  belonging  to  the  judgment  debtor,  or  due  to  liira 
from  you  by  virtue  of  a  certain  check  drawn  against  said  funds  by  Henry  B. 
Beecher,  as  executor  of  said  estate,  within  two  or  three  weeks  past,  to  said 
judgment  debtor's  order,  and  being  sent  to  him  (said  judgment  debtor)  by 
■aid  executor  atTPort  Townsend,  Washington  Territory,  being  for  the  balance 
of  his  share  in  the  distributions  of  the  personal  effects  of  the  said  estate." 
These  demands  were  disregarded  by  the  defendant,  and  the  money  paid  over 
upon  the  presentation  of  the  check ;  and  it  was  because  of  that  payment,  with 
these  facta  previously  brought  to  the  attention  of  the  olficers  of  the  bank,  that 
the  action  was  brought  by  the  receiver  for  the  recovery  of  the  money. 

It  has  been  object^  that  his  appointment  did  not  authorize  the  plaintiff  to 
maintain  this  suit,  for  the  reason  that  notice  of  the  application  for  it  was  not 
given  to  the  judgment  debtor,  but  from  a  recital  in  the  order  it  is  to  be  inferred 
that  knowledge  of  the  fact  was  brought  to  the  attention  of  the  judge  that  the 
judgment  debtor  was  a  resident  of  Washington  Territory,  and  for  that  reason 
the  notice  required  to  be  given  could  not  be  served  upon  him;  and  that  was 
sulBcient,  under  section  2464'  of  the  Code  of  Civil  Procedure,  to  justify  the 
judge  in  dispensing  with  that  service.  It  is  no  doubt  true,  as  a  general  legal 
proposition,  that  the  deposit  of  money  with  a  banking  institution  creates  no 
more  than  the  relation  of  debtor  and  creditor  between  the  bank  and  the  per- 
son or  persons  to  whose  credit  the  deposit  is  made;  but  that  principle  does  not 
control'  the  rights  of  the  parties  to  this  action,  for  the  moneys  which  were  re- 
ceived by  the  executors,  and  deposited  with  the  bank,  were  placed  there  as 
the  property  of  this  estate,  and  not  of  the  person  or  persons  making  the  de- 
posit. It  was,  upon  the  face  of  the  account,  impressed  with  a  trust  in  favor  of 
the  persons  who  should  prove  to  be  entitled  to  participate  In  its  distribution. 
The  judgment  debtor  was  one  of  these  persons;  and  after  a  division  of  the 
money  on  deposit  was  made  by  the  executors,  and  an  apportionment  of  this 
part  of  the  money  made  in  favor  of  the  judgment  debtor,  the  check  was  drawn 

'Code  Civil  Proa  N.  Y.  i  2464,  providing  for  appointment  of  a  receiver  in  supple- 
mentary proceedings,  authorizes  the  judge  to  dispense  with  notice  to  the  debtor  if  lie 
is  aatisqed  that  he  cannot  with  reasonable  diligence  be  found  in  the  state,  and  requires 
the  order  to  recite  the  fact. 


Digitized  by 


Google 


382  MEW  YORK  BUFPLEMEirr,  vol.  7.  [Sup.Ct. 

in  his  favor  for  its  payment  to  him,  and  this  allotment  and  division  of  the 
f  and  WHS  sufflcient  to  entitle  him  to  this  part  of  the  money.  It,  in  substance, 
became  his  property,  and  was  thenceforth  subjected  to  the  rights  of  the  plain- 
tifT  as  receiver,  by  the  proceedings  which  had  been  taken,  and  the  demand 
which  WHS  served,  accompanied  by  the  information  contained  in  it,  t)efore 
either  the  check  itself  was  paid,  or  had  appeared  to  pass  into  the  handis  of  a 
bona  fide  holder.  That  the  money  did  become  the  property  of  the  judgment 
debtor  by  the  division  which  the  executors  made  is  sustained  by  what  was 
held  by  the  court  in  Van  Aim  v.  Bank,  52  N.  T.  1;  Baker  v.  Bank,  100  N. 
Y.  31,  2  N.  E.  Rep.  452;  VieU  v.  Bank,  101  N.  Y.  563.  5  N.  E.  Rep.  457.  If 
the  bank  was  not  fully  apprised  of  the  grounds  upon  which  the  receiver 
claimed  to  be  entitled  to  this  money,  it  did  have  sufficient  information  to  ren- 
der it  the  duty  of  its  officers  to  inquire  into  the  circumstiiiices,  and  to  ascer- 
tain from  the  executors  the  true  situation  of  tliis  part  of  the  fund  on  deposit; 
and,  having  been  placed  in  that  position  in  this  manner,  it  could  not  disre- 
gard the  duty  created,  and  pay  over  the  money  as  it  did,  without  incurring 
the  risk  of  again  making  payment  to  the  plsdntiS  as  receiver.  When  the 
check  was  paid,  the  money,  so  far  as  it  was  required  to  pay  the  judgment  and 
expenses,  had  become,  in  fact,  the  property  of  the  receiver  in  his  official  ca- 
pacity; and  as  it  was  paid  over,  in  disregard  of  his  rights,  after  such  infor- 
mation had  been  received  by  the  officers  of  the  defendant  as  would  reasonably, 
if  its  indications  had  been  properly  followed,  have  fully  informed  them  of  the 
existence  of  this  right,  it  was  paid  without  authority,  and  to  that  extent  the 
plaintiff  was  entitled  to  recover. 

It  was  nut,  however,  proved  upoD^  the  trial  what  the  precise  amount  was 
which  would  be  necessary  to  pay  the  judgment  on  which  the  supplementary 
proceedings  had  been  instituted,  the  interest  upon  the  amount,  the  costs  of 
the  proceedings,  and  the  commissions  and  disbursements  of  the  receiver;  but 
the  court  directed  a  judgment  for  the  sum  of  S1,S00  until  these  various 
amounts  could  be  fixed  and  determined.  This  was  not  authorized.  What 
the  plaintiff,  in  his  official  capacity,  was  entitled  to  recover,  was  so  much 
money  only  as  would  pay  the  judgment,  with  interest  upon  it,  the  costs  of 
the  supjilf  mentary  proceedings,  and  the  disbursements  and  commissions  of 
the  receiver,  together  with  the  costs  of  the  action;  and  that  sliould  tiave  been 
ascertained  definitely,  and  fixed  by  the  judgment,  before  it  was  allowed  to  be 
entered,  and  upon  that  execution  could  regularly  be  issued  against  the  defend- 
ant for  the  collection  of  the  amount.  In  this  particular  the  judgment  was  de- 
fective, and  it  should  be  vacated,  and  further  proceedings  directed  to  ascertain 
and  determine  the  amount  required  to  pay  and  satisfy  these  various  items; 
and  when  that  amount  shall  have  been  ascertained,  either  by  a  reference  or 
otherwise,  then  the  plaintiff  will  be  entitled  to  a  judgment  for  the  recovery  of 
that  sum.  These  directions  will  dispose  of  the  appeals  of  each  of  the  parties, 
and  neither  should  recover  costs  of  either  of  the  appeals. 

Brady,  J^  concurs.  Van  Bbumt,  P.  J.,  concurs  in  reversal  of  judgment 
only. 


TlLDEM  V.  Orbbn  »t  al} 

(Supreme  Court,  General  Term,  Flrtt  Department.    November  7, 188Qi) 

L  Wills — Conbtbuction — Executort  Divisaa — CHABiTiLBLB  BsqussTS. 

The  Revised  Statutes  of  New  York  abolished  the  distinotlon  between  ezeontory 
devises  and  contiDgent  remainders,  and  Included  both  under  estates  in  expectancy, 
which  incladed  future  estates.  These  were  defined  as  limited  to  commence  in  pos- 
session at  a  future  day,  and  were  classified  as  vested  and  contingent;  the  latter  be- 
ing limited  to  or  upon  some  uncertain  person  or  event.    ▲  will,  after  maving  vari- 

>  Reversing  2  N.  T.  Supp.  584. 
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<ms  provlBlons,  contained  the  following  clanse:  'TMrtu-FlftTu  I  request  my  said 
ezecutors  and  tniateea  to  obtain  *  *  '  an  act  of  inoorporation  of  an  institution 
to  be  known  as  the  'TUden  Trust,' with  capacity  to  establish  and  maintain  a  free 
library  and  reading-room,  •  •  •  and  to  promote  such  soientlBo  and  education^ 
objects  as  my  said  executors  and  trustees  may  mote  particularly  designate.  •  •  • 
In  case  said  institution  shall  be  inoorporated  in  a  form  and  manner  satisfactory  to 
my  said  ezecutors  and  trustees, "  within  two  lives  in  being,  "I  hereby  authorize  my 
said  ezecutors  and  trustees  to  organize  the  said  corporation,  designate  the  first 
trustees  thereof,  and  to  convey  to,  oi^apply  to  the  use  of,  the  same,  the  rest,  resi- 
dne,  and  remainder  of  all  my  real  and  personal  estate  not  specifically  disposed  of, 
*  *  *  or  so  much  thereof  as  they  may  deem  expedient, "  subject  to  the  special 
trusts  therein  created.  "But  in  case  bqcu  institution  shall  not  m  so  incorporated " 
within  the  times  mentioned,  "or  if  my  said  ezecutors  and  trustees  shidl  deem  it 
Inexpedient  to  convey  said"  residue,  "or  any  part  thereof,  or  to  apply  the  same,  or 

•nyr .     .f    .    - -. 

tog  I 

cha 

vtora  and  trustees  will  render  the  rest^  rraidue,  and  remainder  of  my  property  most 

widely  and  substantially  beneficial  to  the  intereeta  of  mankind. "    Held,  that  this 

clause  was  not  an  executory  devise,  as  the  heneflciaiy  took  nothing  by  virtue  of  the 

will  Itself,  but  only  bv  the  acts  of  the  trustees,  who  had  power  to  determine  whether 

it  should  be  benefltea  at  all  or  not,  and  as  the  portion  it  was  to  take  was  uncertain; 

but  that  it  created  a  trust,  or  conferred  on  the  executors  and  trustees  a  power  in 

trust. 

X  SAm— Chabitablb  Biqitssts— TssTAinirrABT  Powass  axo  Trusts— Chrtaistt. 

1  Rev.  St.  N.  Y.  p.  734,  S  96,  provides  that  every  trust  power,  unless  its  exe- 
cution is  made  expressly  to  depend  on  the  will  of  the  grantee,  is  imperative,  and 
may  be  enforced  In  equity  for  the  benefit  of  interested  persons.  Section  97  pro- 
vides Utat  a  trust  power  does  not  cease  to  be  imperative  where  the  grantee  has  the 
right  to  select  any,  and  ezdnde  others,  of  the  designated  beneficiaries.  Sections 
luO,  101,  provide  that  if  the  trustee  of  a  power  die  without  executing  it,  or  if  a  will 
create  a  power  in  trust  without  designating  a  trustee,  the  court  of  chancery  shall 
execute  the  power.  Held,  that  the  same  rules  were  applicable  to  trusts  for  da- 
table uses  as  to  powers  in  trust;  and  whetherthe  will  created  the  one,  or  confemd 
the  other,  it  could  not  be  held  valid,  unless  auf&olently  definite  In  subject  and  ob- 
ject to  be  enforced  by  judicial  decree.' 

S.  Samb. 

Even  tf  the  provision  tor  the  Tilden  Trust  be  considered  a  separate  and  independ- 
ent gift,  distinct  fi-om  that  provided  for  in  the  last  part  of  the  clause,  as  the  power 
of  that  corporation  to  take  was  made  to  depend  on  the  approval  by  the  executors 
and  trustees  of  the  form  and  manner  of  its  incorporation,  and  on  their  determina- 
tion of  the  expediency  of  endowing  It,  the  amount  of  the  endowment  being  in  their 
discretion,  the  provision  was  void  for  indefiniteness  if  it  created  a  trust;  and  also 
if  It  conferred  a  power  in  trust,  unless  the  execution  of  such  power  was  made  ex- 
pressly to  depend  on  the  will  of  the  trustees  and  execntors.' 

i.   SXMK. 

The  latter  portion  of  the  clause  authorizing  the  executors  and  trustees,  in  case 
the  Tilden  Trust  should  not  be  incorporated  within  two  lives  in  being,  or  if  they 
should  deem  it  inexpedient  to  endow  it,  to  apply  the  residue  of  the  estate  to  such 
other  charitable  purposes  as  they  deemed  expedient,  showed  tliat  the  execution  ot 
the  power  (if  it  was  a  power)  was  not  to  depend  on  the  will  of  the  trustees  and  ex- 
ecutors ;  and  hence,  if  the  provision  created  a  power  to  trust,  it  was  void  for  indef- 
initeness.> 

B.  Same. 

It  is  immaterial  that  the  danse  may  be  rendered  definite  bv  the  action  of  the  ex- 
ecutors, as  the  question  must  be  determtoed  as  of  the  time  of  the  testator's  death.' 

4L  Samb. 

The  will  created  varlons  special  tmsto,  and  one  clause  provided  that  these  should 
be  distinct  and  separate  from  the  "general  trust. "  Another  clause  referred  to  the 
power  ot  the  trustees,  during  the  conttouance  of  "the  trust"  of  testator's  general 
estate,  to  svply  any  snrplns  income  towards  the  "special  trusts;"  and  in  other 
places  the  wtU  referred  to  the  residue  ot  the  property,  after  Instltnting  the  several 
trusts  for  specific  persons,  as  constituting  the  subject  of  "the  trust."  Held,  in 
▼lew  ot  the  fact  that  the  executors  and  trustees,  if  they  withheld  any  portion  ot 
the  residue  from  the  Tilden  Trust,  were  still  directed  to  apply  it  to  charitable,  edu- 
csttonal,  and  scientifio  purposes ;  and  that,  even  after  the  incon>oratton  of  the  Til- 
den Trust,  they  were  not  positively  directed  to  endow  it;  that  the  first  provision  ot 

■  See  note  at  end  ot  case. 
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the  thirty-fifth  clause,  providing  for  endowing  the  Tllden  Trust,  could  not  be  ood- 
sldered  as  a  specifio  trust,  distinct  from  the  latter  portion  of  that  clause,  and  so  np- 
held.> 
DA.iniL8,  J.,  dissenting. 

Appeal  from  special  term,  New  York  connfy. 
Argued  before  Van  Brunt,  P.  J.,  and  Bkadt  and  Daniels,  JJ. 
Joseph  H.  Choate,  Smith  M.  Weed,tL.  W.  Bretoster,  and  Delos  McCurdy, 
for  appellants.    James  C.  Carter  and  Daniel  O.  Rollins,  for  respondents. 

Van  Brunt,  P.  J.  This  action  Is  brought  for  the  construction  of  the  will 
of  Samuel  J.  Tilden,  who  died  in  August,  1886,  leaving  the  said  will,  which 
had  been  executed  in  April,  1884.  Mr.  Tilden  left  him  surviving,  as  his  only 
next  of  Itin  and  heirs  at  law,  one  sister,  two  nephews, — one  of  whom  is  the 
plaintiff  in  this  action, — and  four  nieces.  By  bis  will,  after  naming  the  exec- 
utors and  trustees  thereunder,  and  making  provision  for  their  compensation, 
and  as  to  the  manner  of  the  exercise  of  the  powers  to  be  conferred  upon  them, 
and  for  the  appointment  of  the  successors  of  such  of  his  trustees  as  should  die. 
resign,  or  become  incapacited  to  act,  he  provides  by  the  eighth  clause  thereof 
as  follows:  "Eighth.  My  said  executors  and  trustees  are  directed  to  consti- 
tute the  trusts  for  specific  persons  hereinafter  more  particularly  described  and 
defined.  My  said  executors  and  trustees  shall  be  trustees  of  the  special  trusts 
by  them  so  constituted,  but  the  said  trusts  shall  be  distinct  and  separate  from 
the  general  trust  under  this  instrument.  In  their  capacity  of  trustees  of 
trusts  for  specific  persons,  they  shall  have  power  to  manage  the  several  trusts; 
to  collect  the  income  thereof,  and  to  apply  the  same  as  herein  directed;  to 
sell,  in  their  discretion,  the  securities,  and  to  reinvest  the  proceeds  thereof." 
Tae  testator  then,  by  the  ninth,  tenth,  eleventh,  twelfth,  thirteenth;  four- 
teenth, fifteenth,  seventeenth,  eighteenth,  nineteenth,  twentieth,  twenty-sec- 
ond, and  twenty-third  clauses,  creates  certain  special  trusts  for  the  benefit  of 
particular  individuals  therein  named,  each  of  which  is  separate  and  distinct, 
and  each  independent  of  the  other,  complete  in  itself,  and  created  by  a  separate 
paragraph  in  the  will.  By  the  twenty-fifth  clause  the  testator  provides  as 
follows:  "Twenty-Fifth.  I  direct  my  executors  and  trustees,  in  case  any 
special  trust  hereby  directed  to  be  constituted  shall  fail,  in  whole  or  in  part, 
by  depreciation  of  securities,  to  make  the  same  good  out  of  my  general  estate, 
so  long  as  the  general  trust  to  my  executors  and  trustees  shall  continue;  and 
in  case  the  said  executors  and  trustees  shall  convey  any  portion  of  that  estate 
to  a  corporation  designated  as  the  ■  Tilden  Trust,'  or  shall  vest  the  same  in 
any  trust  or  trusts  for  charitable  purposes,  to  do  so  on  the  express  condition 
that  the  said  conveyance  shall  be  subject  to  the  obligations  to  make  good  the 
funds  devoted  to  the  said  special  trusts,  and  shall  exact  from  the  grantee,  in 
every  such  case,  an  acknowledgment  of  such  obligation,  and  agreement  to 
fulfill  the  same.  This  provision  is  made  subject  to  the  condition  that  the  cor- 
poration shall  be  duly  authorized  by  law,  by  a  special  act  or  otherwise,  to  ac- 
cept the  grant,  subject  to  the  obligations  herein  directed  to  be  imposed  upon 
or  assumed  by  the  said  corporation.  I  also  direct  my  said  executors  and  trus- 
tees to  obey  such  instructions  as  I  may  hereafter  give  to  them  in  respect  to  the 
allotment  or  selection  of  securities  for  the  said  special  trusts,  or  any  of  them." 
By  the  twenty-sixth  clause  he  provides  as  follows:  "Twenty-Sixth.  I  here- 
by authorize  and  direct  my  executors  and  trustees,  during  the  continuance  of 
the  trust  of  my  general  estate,  to  apply  any  surplus  income  to  or  towards  the 
several  special  trusts  hereby  directed  to  be  constituted,  in  the  same  manner  as 
they  might  apply  the  principal  of  my  said  estate  to  the  said  purposes."  By 
tlie  twenty-seventh  and  twenty-eighth  clauses  he  gives  certain  annuities.  By 
the  twenty-ninth  clause  he  gives  directions  as  to  the  management  of  the  ae- 

>  See  note  at  end  of  casew 
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curitles  originally  purchased  for,  or  set  apart  for,  the  special  trusts;  and  by 
tbe  thirtielli  clause  he  also  gives  an  annuity.  By  the  thirty-first  clause  he 
gives  certain  apecitlc  legacies.  By  the  thirty-second  clause  lie  directs  his  ex- 
ecutors and  trustees  to  apply  $10,000,  or  such  part  of  it  as  may  be  necessary, 
according  to  such  instructions  as  he  might  thereafter  give  to  them  from  time 
to  time,  in  writing  or  verbally.  By  the  thirty-third  clause  he  provides  as  fol- 
lows: "Thirty-Third.  I  authorize  my  executors  and  trustees  to  cause  the  es- 
tablishment of  a  library  and  free  reading-room  in  my  native  town  of  New 
LebHiioii,  in  the  manner  following,  that  is  to  say:  They  shall  obtain  title  to 
tbe  land  upon  which  the  building  stands  which  was  erected  by  my  brother, 
Henry  A.  Tilden,  and  which  has  been  occupied  by  a  school,  buying  in  tbe 
mortgage  on  the  same,  amounting  to  about  $15,000,  and,  if  necessary,  ob- 
taining releases  from  the  heirs  of  my  brother.  Henry  A.  Tilden,  from  my  sis- 
ter, Mary  B.  Pelton,  or  her  heirs,  and  from  Mrs.  Lucy  F.  Tilden.  They  shall 
vest  ttie  title  in  a  corporation,  if  a  charter  shall  be  granted  on  their  applica- 
tion to  the  legislature,  or  a  corporation  can  be  formed  under  any  general  law. 
My  said  executors  and  trustees  are  hereby  authorized  to  require,  if  needful, 
proper  conveyances  to  be  executed  by  tbe  heirs  of  the  said  Henry  A.  Tilden, 
by  Mary  B.  Pelton  or  her  heirs,  and  by  Lucy  F.  Tilden,  as  condition  prece- 
dent to  the  payment  of  the  legacies  herein  given  to  them,  respectively.  They 
shall  also  convey  to  the  corporation,  if  one  be  created,  any  interest  which  I  may 
have  in  tbe  said  premises.  My  executors  and  trustees  are  autliorized  to  ex- 
pend for  the  creation  and  equipment  of,  and  to  invest  as  a  permanent  fund  to 
maintain,  the  said  library  and  reading-room,  the  sum  of  $65,000,  and  any  fur- 
ther sum,  not  exceeding  $35,000,  whicli  I  may  in  writing  instruct  my  said 
executors  and  trustees  to  apply  to  those  objects.  They  are  also  authorized  to 
use  the  said  building,  and  endowment  hereby  provided,  in  part  for  a  school 
for  the  training  of  girls,  if  they  find  the  same  expedient,  in  connection  with 
the  free  library  aud  reading-room."  By  the  thirty-fourth  clause  he  provides 
as  follows:  "Thirty-Fourth.  I  hereby  authorize  my  said  executors  and  trus- 
tees to  appropriate  out  of  my  estate,  in  such  manner  as  they  may  deem  most 
expedient,  the  sum  of  $50,000  towards  the  establishment  of  a  library  and  free 
reading-room  in  the  city  of  Yonkers,  and  such  further  sum,  not  exceeding 
$50,000,  as  I  may  liereafter  instruct  my  said  executors  and  trustees  to  apply 
to  that  object.  My  said  executors  and  trustees  are  requested  to  apply  to  the 
legislature  for  a  special  charter  to  enable  them  to  carry  out  this  provision,  or 
to  form  a  corporation  under  any  general  law,  which  in  their  judgment  shall 
be  roost  desirable."  By  the  thirty-fifth  clause  he  provides  as  follows:  "Thir- 
ty-Fifth. I  request  my  said  executors  and  trustees  to  obtain,  as  speedy  as 
possible,  from  the  legislature,  an  act  of  incorporation  of  an  institution  to  be 
known  as  the  '  Tilden  Trust,'  with  capacity  to  establish  and  maintain  a  free 
library  and  reading-room  in  the  city  of  New  York,  and  to  promote  such  scien- 
tific and  educational  objects  as  my  said  executors  and  trustees  may  more  par- 
ticularly designate.  Such  corporation  shall  have  not  less  than  five  trustees, 
with  power  to  fill  vacancies  in  their  number;  and  in  case  said  institution 
shall  be  incorporated  in  a  form  and  manner  satisfactory  to  my  said  executors 
and  trustees  during  the  life-time  of  the  survivor  of  the  two  lives  in  being, 
upon  which  the  trust  of  my  general  estate  herein  created  is  limited,  to- wit,  the 
lives  of  iiuby  S.  Tilden  and  Susie  Whittlesey,  I  hereby  autliorize  my  said  ex- 
ecutors and  trustees  to  organize  the  said  corporation,  designate  the  first  trus- 
tees thereof,  and  to  convey  to,  or  to  apply  to  the  use  of,  the  same,  the  rest, 
residue,  and  remainder  of  all  my  real  and  personal  estate  not  specifically  dis- 
posed of  by  this  instrument,  or  so  much  thereof  as  they  may  deem  expedient; 
but  subject,  nevertheless,  to  the  special  trusts  herein  directed  to  be  consti- 
tuted for  particular  persons,  and  to  the  obligations  to  make  and  keep  good  the 
said  special  trusts,  provided  that  the  said  corporation  shall  be  autliorized  by 
law  to  assume  such  obligation.  But  in  case  such  institution  shall  not  be  so 
v.7N.Y.8.no.9 — 26 
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Incorporated  during  the  life-ti^e  of  the  survivors  of  the  said  Ruby  S.  Tilden 
and  Susie  Whittlesey,  or  if,  for  any  cause  or  reason,  my  said  execators  and 
trustees  shall  deem  it  inexpedient  to  convey  said  rest,  residue,  and  remainder, 
or  any  part  thereof,  or  to  apply  the  same,  or  any  part  thereof,  to  the  said  in- 
stitution, I  authorize  my  said  executors  and  trustees  to  apply  the  rest,  resi- 
due, and  remainder  of  my  property,  real  and  personal,  after  making  good  the 
said  special  trusts  herein  directed  to  be  constituted,  ur  such  portions  thereof 
as  they  may  not  deem  it  expedient  to  apply  to  its  use,  to  such  charitable,  edu- 
cational, and  scientific  purposes  as  in  the  judgment  of  my  said  executors  and 
trustees  will  render  the  said  rest,  residue,  and  remainder  of  my  property  most 
widely  and  substantially  beneficial  to  the  interests  of  mankind."  And  by  the 
tliirty-six  th  clause  he  authorizes  his  executors  and  trustees  to  reserve  any  books 
which  the  testator  might  have  from  any  disposition  made  by  his  will,  and  au- 
thorizes tliern  to  dispose  of  the  same  in  such  manner  as  in  their  judgment 
would  have  been  most  agreeable  to  him.  By  the  thirty-seventh  clause  he  pro- 
vides as  follows:  "Thirty-Seventh.  In  case,  at  anytime  during  the  trust 
embracing  my  general  estate,  any  interest  in  any  special  trust  hereby  directed 
to  be  constituted  shall  lapse,  or  no  disposition  of  such  interest  contained  in 
this  instrument  shall  be  effectual  to  finally  dispose  of  the  same,  such  interest 
shall  go  to  my  said  executors  and  trustees,  to  be  disposed  of  under  the  pro- 
visions of  tbis  will ;  or  if  the  said  general  trust  shall  have  ceased,  but  a  corpo- 
ration designated  as  the*  Tilden  Trust'  shaU  be  in  operation,  such  interest 
shall  go  to  the  said  corporation."  And  by  the  tliirty-ninth  clause  he  de- 
vises all  the  rest,  residue,  and  remainder  of  his  estate  as  follows:  "Thirty- 
Ninth.  I  hereby  devise  and  bequeath  to  my  said  exe^mtors  and  trustees,  and 
to  their  successors  in  the  trust  hereby  created,  and  to  the  survivors  and  sur- 
vivor of  them,  all  the  rest,  residue,  and  remainder  of  all  the  property,  real 
and  personal,  of  whatever  name  or  nature,  and  wheresoever  situated,  of  which 
I  maybe  seised  or  possessed,  or  to  which  I  may  be  entitled,  at  tlie  time  of  my 
decease,  which  may  remain  after  instituting  the  several  trusts  for  the  benefit 
of  specific  persons;  and,  aftei'  making  provision  for  the  specific  bequests  and 
objects  as  herein  directed,  to  have  and  to  hold  the  same  unto  my  said  exec- 
utors and  trustees,  and  to  their  successors  in  the  trust  hereby  created,  and  the 
survivors  and  survivor  of  them,  in  trust,  to  possess,  bold,  manage,  and  take 
care  of  the  same  during  a  period  not  exceeding  two  lives  In  being;  that  is  to 
say,  the  11  vA  of  my  niece,  Ruby  S.  Tilden,  and  my  grandniece,  Susie  Whittle- 
sey, and  until  the  decease  of  the  survivor  of  the  said  two  persons;  and,  after 
deducting  all  necessary  and  proper  expenses,  to  apply  the  same,  and  the  pro- 
ceeds thereof,  to  the  objects  and  purposes  mentioned  in  this  my  will." 

The  questions  presented  upon  this  appeal  arise  in  reference  to  the  validity 
of  the  general  trust  spoken  of  in  the  eighth  clause  of  the  will,  and  which  is 
attempted  to  be  established  by  the  thirty-fifth  clause  above  cited.  In  the 
consideration  of  this  question  it  is  of  course  necessary  to  bear  in  mind  the 
cardinal  principles  which  are  to  govern  courts  in  the  construction  of  a  will, 
and  they  have  been  so  repeatedly  laid  down  that  it  is  nut  necessary  to  cite 
authorities  in  their  support,  because  they  have  become  axioms.  It  is  the  duty 
of  the  court  to  give  such  a  construction  to  the  provisions  of  a  will  as  will  ef- 
ft>(  tuate  the  general  intent  of  the  testator,  as  derived  from  an  examination 
of  the  whole  instrument,  even  though  it  maybe  necessary  to  transpose  words 
and  phrases,  or  even  to  insert  or  leave  out  a  provision,  if  it  be  necessary  to 
do  80  in  order  to  accomplish  the  clearly  expressed  intention  of  the  testator. 
There  is  also  another  rule  of  construction,  which  provides  tliat  where  two  or 
more  meanings  are  presented  for  consideration,  one  of  which  will  hold  a  de- 
vise as  void,  and  the  other  of  which  will  enable  the  will  of  the  testator  to  be 
operative,  we  ought  not,  without  absolute  necessity,  to  adopt  the  construction 
which  necessitates  the  holding  of  the  devise  as  void.  And  also,  where  sev- 
eral trusts  are  contained  in  the  will,  some  of  which  are  legal  and  others  Ule- 
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gal.  If  they  are  so  connected  together  as  to  constitute  an  entire  scheme,  so 
that  the  presumed  wishes  of  the  testator  would  be  defeated  if  one  portion 
were  held  legal  and  other  portions  illegal,  or  if  manifest  injustice  would  re- 
sult to  the  beneficiaries,  or  some  of  them,  by  holding  one  portion  l('p;:il  and 
the  others  illegal,  then  all  the  trusts  must  be  considered  togetlier,  and  all 
must  be  held  to  be  illegal,  and  must  fall  together.  But  where  several  trusts 
are  created  independent  of  each  other,  each  complete  in  itself,  and  the  legal 
can  be  separated  from  the  illegal,  and  be  upheld  without  doing  injustice  to 
or  defeating  what  the  testator  might  in  the  emergency  be  presumed  to  wish, 
the  illegal  trusts  may  be  cut  off,  and  the  le^al  ones  permitted  to  stand,  and 
thus  the  intention  of  the  testator  l)e  effectunted  so  far  as  tlie  law  will  permit. 
Under  the  last  rule  of  construction,  the  respondents  claim  that  the  latter  part 
of  the  thirty-fifth  clause  may  be  cut  off;  and  that  the  clause  in  said  section 
referring  to  the  corporation  to  be  called  the  "Tilden  Trust"  is  a  separate,  dis- 
tinct, independent  trust,  which  may  be  held  valid  although  the  other  trust 
mentioned  in  the  clause  in  question  should  be  held  to  be  invalid.  And  this 
is  the  main  contention  which  has  been  presented  by  the  briefs  of  coutisel, 
and  it  is  upon  this  ground  that  the  learned  Judge  below  sustained  tlie  devise 
in  question. 

It  is  claimed  that  the  provisions  of  the  will  in  respect  to  which  this  con- 
troversy arises,  eitlier  constitute  a  trust  in  the  trustees  to  be  executed  for  the 
benefit  of  the  Tilden  Trust,  or  it  conferred  upon  said  trustees  a  power  in 
trust,  or  it  was  an  executory  devise;  and  the  learned  judge  below  held  the 
provision  in  the  will  to  be  of  the  latter  character,  and  that  it  was  a  devise 
similar  to  that  which  was  contained  in  the  will  under  consideration  in  the 
case  of  Burrill  v.  Boardman,  43  NY.  259.  In  this  we  think  the  learned 
judge  fell  into  an  error,  in  overlooking  the  true  nature  of  an  executory  de- 
vise under  our  statutes,  and  the  difference  between  the  provisions  of  the  will 
in  question  and  the  one  under  consideration  in  Burrill  v.  Boardman.  What 
was  understood  as  an  executory  devise  prior  to  our  Bevised  Statutes  was, 
liowever,  abolished  by  their  adoption,  and  all  distinctions  between  contingent 
remainders  and  executory  devises  were  by  them  abolished;  both  coming  un- 
der the  deflnition  of  estates  in  expectancy.  Estates  in  expectancy  are  divided 
into  estates  commencing  at  a  future  day,  denominated  "future  estates,"  and 
reversions.  A  future  estate  is  defined  to  be  an  estate  limited  to  commence 
in  possession  at  a  future  day,  either  without  the  intervention  of  a  precedent 
estate,  or  on  the  determination,  by  lapse  of  time  or  otherwise,  of  a  precedent 
estate  created  at  the  same  time.  Future  estates  are  further  declared  to  be 
eitlier  vested  or  contingent.  They  are  contingent  while  the  person  to  whom, 
or  the  event  upon  which,  they  are  limited  to  take  effect,  remains  uncertain. 
And  then  we  have  the  further  provision  that  expectant  estates  are  descend- 
ible, devisable,  and  alienable  in  the  same  manner  as  estates  in  possession. 
It  is  clear,  therefore,  in  the  case  of  all  expectant  estates,  when  the  contin- 
gency arises  upon  which  they  are  limited  to  take  effect,  that  they  vest  by  force 
of  the  instrument  creating  them.  By  an  executory  devise,  therefore,  or  a  gift 
in  the  nature  of  an  executory  devise,  the  expectant  takes  a  vested  right  to 
the  property;  and  this  right  cannot  be  defeated  or  diminished  in  any  man- 
ner by  any  person.  In  other  words,  in  t)ie  instrumpnt  creating  the  estate, 
the  subject  and  object  of  the  devise  must  be  ascertained  and  certain.  It  is 
clear,  upon  a  reading  of  the  will  of  the  testator,  that  it  was  not  his  intention 
to  create  any  such  estate.  In  the  first  place,  the  beneficiaries  under  the  will 
tiike  nothing  by  virtue  of  the  provisions  of  the  will  itself.  The  estate  is  at- 
tempted to  be  vested  in  the  trustees,  (the  evidence  of  which  we  will  consider 
hereafter,)  and  it  is  by  force  of  their  action  that  the  estate  is  to  become  vested 
in  the  beneficiaries.  It  is  true  that  it  is  claimed,  upon  the  part  of  the  re- 
spondent, that  the  action  of  the  trustees  or  executors  under  tlie  will  derives 
its  validity  from  the  powers  Conferred  by  the  will,  and  that  therefore  It  is  to 
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be  deemed  as  the  action  of  the  testator;  but  an  estate  created  under  such  con- 
ditions is  provided  for  by  another  part  of  the  Reviseil  Stiitutes,  and  does  not 
come  within  the  deflnition  of  an  expectant  estate,  as  contained  in  the  provis- 
ions of  the  statute  to  which  reference  has  been  liad.  In  the  case  of  Burrill 
T.  Boardman  it  was  held  that,  the  moment  the  corporation  came  into  being, 
the  estate  which  had  been  devised  to  the  executors  in  trast  to  be  administered 
by  this  corporation  upon  its  formation  vested  in  the  corporation;  that  it  re- 
quired no  action  upon  the  part  of  the  executors;  and  that  it  was  entirely  sim- 
ilar to  tlie  case  of  a  devise  to  a  person  not  in  esse  at  the  time  of  the  death  of 
the  testator,  but  who  should  be  brought  into  being  within  the  time  limited 
for  the  suspension  of  the  power  uf  the  alienation  of  estates.  The  court  say: 
"The  limitation  to  the  incorporated  hospital  being  valid  as  a  contingent  ex- 
ecutory bequest,  neither  the  appointment  of  the  trustees  nor  their  title  was 
essential  to  the  validity  of  the  contingent  limitation.  The  law  would  com- 
pel the  application  of  the  property  to  the  purposes  of  the  lawful  bequest 
wherever  it  might  be  found," — and  cite  with  approval  the  proposition  of  L^rd 
Chief  Justice  Wilmot,  who  says:  "So,  in  this  case,  the  testator  does  not  de- 
clare bis  intention  to  give  to  a  person  not  in  esse,  but  is  actually  giving  di- 
rections for  the  creation  of  that  person ;  and  there  is  no  difference  between 
the  cases  but  that  one  is  an  executory  trust  for  a  natural  person  to  be  cre- 
ated, and  the  other  is  a  political  person  to  be  created."  Attorney  General 
T.  Douming,  Wilm.  16. 

It  is  also  claimed  by  the  learned  counsel  for  the  respondent  that  the  precise 
legal  description  of  the  disposition  made  in  favor  of  the  Tilden  Trust  is  that 
it  is  an  executory  devise  and  bequest;  and,  after  calling  attention  to  the  dis- 
tinction between  executory  devises  and  contingent  remainders  as  they  existed 
before  our  Revised  Statutes,  he  states  that  the  executory  bequest  and  devise 
in  the  present  case  is  made  subject  to  two  conditions:  (1)  That  the  corporate 
body  described  as  the  donee  shall  come  into  existence  within  the  prescribed 
limits;  (2)  that  the  executors  and  trustees  shall  not  deem  it  inexpedient  to  en- 
dow the  institution.  This  statement  assumes  two  things  which  do  not  exist, 
as  we  shall  attempt  presently  to  show,  viz.,  that  there  is  a  donee  who  takes 
un<Ier  the  will,  and  that  such  donee  takes  by  force  of  the  will  alone,  unless 
the  executors  and  trustees  named  in  the  will  should  deem  it  inexpedient  that 
any  such  donee  should  take;  in  otiier  words,  tliat  there  is  a  donee  named  in 
the  will  who  would  take,  upon  coming  into  existence,  without  any  action 
whatever  upon  the  part  of  the  executors  and  trustees.  And  the  learned  coun- 
sel further  states  that  "this  was  declared  to  be  the  nature  of  a  precisely  sim- 
ilar gift  in  Burrill  v.  Boardman,  43  N.  Y.  254.  That  was  made  subject  to 
one  only  of  the  above  conditions,  viz.,  the  first.  But  that  involved  the  dis- 
cretion of  the  persons  named.  The  gift  could  not  take  effect  unless  the  char- 
ter was  a  liberal  one,  and  the  discretion  to  judge  of  this  would  appear  to  have 
been  lodged  with  the  person  named  as  trustee."  In  wliat  part  of  the  devise 
this  discretion  appears  to  be  lodged  in  the  person  named  as  trustee  we  have 
been  unable  to  discover.  Nothing  is  said  in  the  will  about  the  trustee  hav- 
ing any  discretion,  and  the  court  expressly  held  that  the  trustee  had  no  dis- 
cretion, but  that  the  estate  devised  vested  in  the  corporation  as  soon  as  it 
came  into  being,  and  that  neither  the  appointment  of  the  trustees  nor  their 
title  was  essential  to  the  validity  of  the  contingent  limitation;  and  the  bequest 
was  held,  because  of  tliese  features,  to  be  In  the  nature  of  a  contingent  execu- 
tory bequest.  Whether  the  charter  of  the  corporation  was  such  an  one  as  en- 
tilled  it  to  take  in  the  case  of  Burrill  v.  Boardman,  was  clearly  a  question 
for  the  court  to  determine,  and  with  which  the  executors  under  the  will  had 
nothing  to  do.  If  it  could  take  at  all,  it  took  the  whole  of  the  bequest.  In 
the  case  at  bar  the  Tilden  Trust  took  nothing  upon  its  incorporation.  The 
appointment  of  the  trustees  was  absolutely  essential,  and  they  were  to  convey 
to  the  corporation,  if  tiiey  deemed  it  expedient,  and  OQly  ao  much  of  the  trust- 
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estate  as  they  deemed  expedient.  Such  is  the  express,  plain,  unequivocal  lan- 
f(uage  of  the  will.  It  seems,  therefore,  that  the  devise  in  question  does  not 
fulfill  any  of  the  conditions  whicli  pertain  to  an  executory  devise,  as  the  por- 
tion of  the  estate  which  the  Tilden  Trust  was  to  receive  was  uncertain;  and 
it  was  further  within  the  discretion  of  the  executors  to  determine  whether  the 
Tilden  Trust  should  benefit  at  all,  or  not,  by  the  provisions  uf  the  will.  It  is 
not  the  case,  therefore,  of  a  vesting  under  the  will,  and  a  divesting  by  the 
exercise  of  the  power  of  selection  given  to  the  executora  by  the  will;  on  the 
contrary,  if  the  executors  do  not  act,  nothing  vests.  There  was  therefore 
unceitainty,  both  in  subject  and  in  object,  which  is  fatal  to  an  executory  de- 
vise. The  provisions  of  the  will  in  question,  therefore,  established  a  trust  in 
the  executors  and  trustees  therein  named,  or  conferred  upon  them  a  special 
power  in  trust;  and  it  seems  to  be  immaterial  to  the  result  which  must  neces- 
sarily follow  whether  it  is  to  be  construed  as  the  one  or  the  other. 

It  is  evident,  upon  considering  the  provisions  of  the  will,  that  it  was  not 
the  intehtion  of  the  testator  to  confer  upon  his  executors  and  trustees  a  power 
in  trust,  because  he  devises  to  them  the  estate,  and  commits  its  control,  care, 
and  management  to  them,  and  impliedly  he  provides  for  the  collection  of  the 
income  of  the  whole  estate  by  them, — of  that  which  the  trustees  were  to  set 
apart  as  constituting  the  several  special  trusts,  as  well  as  the  residue  which 
might  remain  after  the  constituting  of  those  trusts,  the  payment  of  the  lega- 
cies provided  for  in  the  will,  and  the  doing  of  the  other  things  which  were 
•distinct  and  separate  froiu  the  general  trust  mentioned  in  the  eighth  clause, 
and  which  he  called  in  said  clause  the  "general  trust."  A  very  sigiiiQcant 
indication  of  this  idea  of  the  testator  is  contained  in  the  twenty-sixth  clause, 
where  be  authorizes  and  directs  his  executors  and  trustees,  "during  the  con- 
tinuance of  the  trust  of  my  general  estate,  [evidently  referring  to  that  which 
be  had  mentioned  in  the  sixth  clause  as  the  'general  trust,']  to  apply  any  sur- 
plus income  to  or  towards  the  several  special  trusts  hereby  directed  to  be  consti- 
tuted, in  the  same  manner  as  they  may  apply  the  principal  of  my  said  estate  to 
the  same  purpose. "  He  therefore  intended  that  the  trustees  should  be  invested 
with  the  ownership  of  the  property  which  composed  the  residue  of  his  estate 
until  they  should  divest  themselves  of  such  ownership  by,  pursuant  to  the  di- 
rections contained  in  the  thirty-Bf th  clause,  conveying  and  applying  the  same 
to  the  charitable  uses  therein  mentioned,  as  they  were,  as  already  stated,  to 
have  the  care  and  management  thereof  until  such  time;  and  they  evidently 
were  expected  to  collect  the  income,  because  there  are  directions  as  to  the  ap- 
plication of  the  surplus  income  arising  therefrom  prior  to  such  application, 
which  they  could  not  control  had  they  not  the  power  of. collection.  There- 
fore, as  f^kr  as  it  was  possible  for  the  testator  to  signify  the  intention,  he  sig- 
nilied  his  intention  that  his  executors  and  trustees  should  be  vested  with  the 
title  of  this  residue  until  they  divested  themselves  of  the  title  in  carrying  into 
effect  the  "general  trust"  which  he  spoke  of  in  the  eighth  clause  and  in  the 
twenty.sixth  clause,  and  for  the  instituting  of  which  he  made  provision  in  the 
thirty-afth  clause. 

Using  the  words  of  Justice  Wbight  In  Levy  v.  Levy,  33  N.  Y.  107,  "if  there 
is  a  single  postulate  of  the  common  law  established  by  an  unbroken  line  of 
decisions,  it  is  that  a  trust,  without  a  certain  beneficiary  who  can  claim  its 
enforcement,  is  void,  whether  good  or  bad,  wise  or  unwise."  Therefore,  if 
these  provisions  of  the  will  are  to  be  construed  as  a  trust,  and  they  are  so  in- 
definite as  to  be  incapable  of  being  executed  by  a  judicial  decree,  they  are  bad. 
The  same  conclusion  must  follow  if  it  is  held  that  only  a  power  was  conferred 
upon  the  executors,  although  such  a  construction  would  be  antagonistic  to 
the  plainly  expressed  intention  of  the  testator.  It  is  claimed  upon  the  part  of 
the  respondent  that,  because  a  testator  might  give  by  his  will  a  legacy  to  such 
person  or  persons  as  A.  B.  shall  designate,  therefore,  conceding  that  there 
is  no  certain  beneQciary  who  is  entitled  to  claim  the  enforcement  of  the  pro- 
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visions  of  the  thirty-fifth  clause  of  the  will  In  question,  the  gift  is  a  valid  one. 
It  may  be  conceded  that,  if  the  gift  had  b<>en  in  that  form,  it  would  have  been 
perfectly  valid.  It  would  have  been  merely  conferring  a  power  upon  the  ex- 
ecutors which  they  would  have  had  the  riglit  to  exercise  or  not  al  their  own 
pleasure.  The  estate  would  have  descended  to  the  heirs  and  next  of  kin  of 
the  testator,  subject  to  the  execution  of  the  power.  It  would  have  come  un- 
der the  definition  of  a  general  power,  which  is  defined  to  be  one  which  au- 
thorizes the  alienation  of  lands  embraced  in  the  power  to  any  alienee  what- 
ever. This,  however,  was  not  the  power  conferred  upon  the  executors  and 
trustees  of  Mr.  Tilden  by  the  terms  of  bis  will.  By  the  terms  of  his  will,  Mr. 
Tilden  directed  liis  executors,  or,  if  you  please,  empowered  his  executors,  to 
dispose  of  the  residue  of  bis  estate  to  a  person  or  class  of  persons  other  than 
the  grantee  of  the  power.  This,  under  our  statutes,  is  defined  to  be  a  special 
power  in  trust;  and  if  the  trust  which  was  created  by  the  testator  fall  within 
the  provisions  of  section  58, 1  Rev.  St.  p.  729,  and  should  be  held  to  be  valid  as  a 
power  in  trust,  it  isaspecial  power  in  trust  as  defined  in  the  chapter  of  *the  Re- 
vised Statutes  relating  to  powers.  It  Is  provided  by  section  96, 1  Rev.  St.  p.  734, 
that  every  trust  power,  unless  its  execution  or  non-execution  is  made  expressly 
to  depend  upon  the  will  of  the  grantee,  is  imperative,  and  imposes  a  duty  on  the 
grantee,  the  performance  of  which  may  be  compelled  in  equity  for  the  benefit  of 
the  parties  interested.  By  section  97  it  is  provided  that  a  trust  power  does  not 
cease  to  be  imperative  where  the  grantee  has  the  right  to  select  any,  and  exclude 
others,  of  the  persons  designated  as  the  objects  of  the  trust.  Now,  it  is  clear 
that  whetjier  a  trust  has  devolved  upon  these  executors,  or  simply  a  power,  it 
is  a  trust  or  a  power  which  they  are  bound  to  execute;  and  tl'at  it  was  not  in- 
tended that  it  should  depend  upon  the  will  of  the  grantees  of  the  power  as  to 
whether  they  would  execute  it  or  not.  Therefore,  in  the  contemplation  of 
the  statute,  where  a  special  power  in  trust  is  created,  the  same  role  applies 
in  reference  to  the  beneficiaries  of  the  power  that  applies  to  the  case  of  the 
beneficiary  of  a  trust,  namely,  that  such  beneficiary  shall  be  so  definite  as  that 
his  rights  may  be  enforced  by  a  judicial  decree,  unless  tlie  execution  of  the 
power  is  made  expressly  to  dejiend  upon  the  will  of  tlie  grantee,  wlilch  is  not 
claimed  in  the  case  at  bar.  If  there  was  any  doubt  in  regard  to  tliis  proposi- 
tion, reference  to  sections  100  and  101  of  the  same  statute  would  seem  to  re- 
move the  same.  Section  100  provides  that  if  the  trustee  of  a  power  with  a 
light  of  selection  shall  die,  leaving  the  power  not  executed,  its  execution  shall  be 
decreed  in  equity  for  the  benefit  equally  of  all  the  persons  designated  as  objects 
of  the  trust.  And  section  101  provides  that  where  a  power  in  trust  is  created 
by  the  will,  and  the  testator  has  omitted  to  designate  by  whom  the  power  is 
to  be  exercised,  its  execution  shall  devolve  upon  the  court  of  chancery.  There- 
fore, if  this  devise  is  to  be  construed  as  a  special  power  in  trust,  it  must  be, 
both  as  to  subject  and  object,  of  so  definite  a  character  that  tlie  court  of  chan- 
cery might  execute  It,  should  the  trustees  of  the  power  fail  to  perform  their 
duty.  And  hence,  in  laying  down  the  rules  which  are  to  govern  gifts  to  char- 
itable uses  in  the  adjudicate  cases,  no  distinction,  point,  or  question  has  been 
made  as  to  whether  such  devises  and  bequests  were  trusts,  or  powers  in  trust, 
the  same  rules,  in  the  respects  stated,  being  applicable  to  both.  The  execu- 
tors of  Mr.  Tilden  are  the  trustees  of  a  trust  created  in  respect  to  the  rest,  res- 
idue, and  remainder  of  his  property  mentioned  in  the  will,  or  they  are  the 
grantees  of  a  special  power  in  trust  in  respect  to  such  rest,  residue,  and  re- 
mainder; and  whether  the  executors  be  trustees  of  a  trust,  or  grantees  of  a 
power,  the  gift  under  consideration  being  to  a  charitable  use,  to  be  held  valid 
it  must  be  sufficiently  definite  to  be  capable  of  enforcement  by  a  judicial  de- 
cree. Power  V.  Cassidy,  79  N.  Y.  602;  Prichard  v.  Thompaon,  95  N.  Y. 
76;  Holland  v.  Aloock,  108  N.  Y.  »12,  16  N.  E.  Rep.  805. 

The  learned  judge  in  the  court  below  was  of  the  opinion  that  thetbirty-Sfth 
article  contained  two  distinct  and  separate  alternative  gifts,  the  first  and 
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primary  gift  being  to  and  for  tbe  benefit  of  the  Tilden  Trnst,  and  tbe  sec- 
ondaiy  and  ulterior  gift  (in  the  event  of  ttie  primary  gift  not  taking  effect) 
for  such  charitable,  educational,  and  scientific  purposes  as  in  the  judgment  of 
tbe  trustees  would  render  the  rest,  residue,  and  remainder  of  the  testator's 
property  most  widely  and  substantially  beneficial  to  the  interests  of  mankind. 
Conceding  that  whiit  he  calls  the  "secondary  and  ulterior  gift"  would  be  void, 
be  claims  that  it  was  the  intention  of  the  testator  to  make  the  Tilden  Trust 
the  primary  object  of  his  bounty  with  respect  to  the  rest,  residue,  and  re^ 
mainder  of  his  estate,  and  that  it  was  separate  from  and  independent  of  such 
void  nlterior  trust;  and  applying  the  principle  that  where  the  general  intent 
of  the  testator  may  be  sustained  by  cutting  off  a  void  trust  wliich  is  separable 
from  other  valid  trusts,  in  a  case  where  the  trust  which  is  valid  is  independent 
of  the  other  dispositions  of  the  will,  and  subordinate  to  them,  and  is  not  an 
essential  part  of  the  general  scheme,  he  disposes  of  the  question  upon  the 
theory  that  the  last  clause  of  the  thirty-fifth  section  constitutes  a  trust,  which 
is  separable  from  that  which  is  created  by  the  first  clause,  that  it  is  independ- 
ent of  it,  and  was  not  an  essential  part  of  the  testator's  general  scheme.  The 
question  presented  under  this  view  of  the  case  (namely,  that  the  provision 
for  the  Tilden  Trnst  is  a  separate  and  independent  gift)  is,  therefore,  does 
the  gift  under  which  the  Tilden  Trust  claims,  fulfill  the  conditions  heretofore 
named'/  Let  us  turn  for  a  moment  to  the  devise  as  contained  in  the  will. 
Tbe  testator,  after  requesting  (wliich  request,  it  is  conceded,  amounts  to  a 
command)  his  executors  and  trustees  to  obtain  a  charter  for  an  institution  to 
be  known  as  the  "Tilden  Trust,"  authorizes  them,  in  case  such  institution 
should  be  incorporated  In  a  form  and  manner  satisfactory  to  them  within  the 
time  limited  by  the  will,  to  organize  the  corporation,  designate  the  first  trustees 
thereof,  "and  to  convey  to,  or  apply  to  the  use  of,  the  same,  the  rest,  residue, 
and  remainder  of  all  my  real  and  personal  estate  not  specifically  disposed  of  by 
this  instrument,  or  so  much  thereof  as  they  might  deem  expedient."  In  other 
words,  in  case  of  the  satisfactory  incorporation  of  the  Tilden  Trust,  he  author- 
izes his  executors  and  trustees  to  convey  to,  or  apply  to  the  use  of,  this  corpo- 
ration, so  much  of  the  rest,  residue,  and  remainder  of  his  property  as  they 
might  deem  expedient.  This  clause  cannot  be  considered,  as  is  claimed  by 
the  counsel  for  tlie  respondent,  to  be  a  direction  by  the  testator  to  his  execu- 
tors and  trustees  to  endow  this  institution,  unless  they  shall  deem  it  inexpe* 
dient  to  do  so,  without  a  perversion  of  the  whole  tenor  of  the  language  of  the 
clause,  as  it  was  the  clear  intention  of  the  testator  not  to  confer  upon  the 
Tilden  Trust,  even  after  incorporation,  any  power  to  claim  anything  from  the 
hands  of  these  executors  and  trustees  as  a  matter  of  rightt.  The  whole  power 
of  the  corporation  to  take,  depended  upon  the  approval  by  the  executors  and 
trustees  of  the  form  and  manner  of  its  incorporation,  and  upon  their  deter- 
mination that  it  was  expedient,  in  view  of  all  the  facts  known  to  them,  and 
of  ail  the  powers  conferred  upon  them,  to  endow  the  corporation,  the  amount 
of  such  endowment  being  in  their  absolute  discretion.  Therefore,  witliout 
action  upon  the  part  of  the  executors,  the  Tilden  Trust  could  not  possibly 
claim  anything;  and  its  power  to  claim  an  endowment  is  not  takeii  away  only, 
in  case  the  trustees  should  determine  that  it  was  inexpedient  to  endow  it,  hut 
its  very  power  to  take  anything  depends  upon  theaflarmative  judgmentof  the 
executors  and  trustees  that  it  is  expedient  that  it  should  be  endowed  with 
some  amount,  which  must  be  determined  by  the  trustees  before  it  could  be 
applied  to  the  use  of  the  corporation.  Such  being  the  condition  of  tl>e  power 
conferred,  it  was  incapable  of  being  executed  by  a  judicial  decree,  because 
there  were  no  parties  interested  under  the  power  itself,  and  no  fund  set  apart 
which,  even  Iiad  tbe  party  been  definite,  such  party  could  claim.  Whether 
there  would  ever  be  such  parties  or  such  funds  depended  entirely  upon  the  af- 
firmative action  of  the  executors  and  trustees.  Hence,  if  the  executors  or 
trustees,  after  all  the  conditions  precedent  had  been  fulfilled,  had  died,  resigned. 
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or  becoroe  incapacitated  from  acting  prior  to  the  arrival  of  the  time  when 
tliey  wouldJt)e  entitled  to  act,  considering  the  first  clause  of  the  paragraph  bj 
itself,  no  court  could  have  decreed  the  execution  of  the  trust  or  power,  and 
the  will  of  the  testator  would  be  absolutely  defeated,  his  heirs  and  next  of  kin 
taking  the  estate  contrary  to  his  expressed  intention, — a  result  which  can 
never  happen,  as  we  have  seen,  in  those  cases  where  a  valid  trust,  or  power 
in  trust,  has  been  created.  If  the  provisions  of  the  will  relating  to  this  rest, 
residue,  and  remainder  are  to  be  deemed  a  trust,  therefore,  they  are  void;  and, 
if  they  are  to  be  deemed  to  confer  simply  a  power  in  trust  upon  the  executors 
and  trustees,  they  are  equally  invalid  for  indeflniteness,  unless  the  execution 
or  non-execution  of  the  power  was  made  expressly  to  depend  upon  the  will  of 
the  grantee  of  the  power. 

It  is  not  claimed  by  anybody  that  it  was  the  intention  of  the  testator  to 
make  the  execution  or  non-execution  depend  upon  the  will  of  his  executors. 
The  testator  did  not  intend  that,  under  any  circumstances,  his  heirs  or  next 
of  kin  should  get  from  his  estate  anything  more  than  the  provision  which  he 
bad  made  for  them  therein.  This  is  plainly  evident  from  a  reading  of  the 
will,  and  therefore  he  did  not  intend  that  such  heirs  or  next  of  kin  should  re- 
ceive any  portion  of  the  rest,  residue,  and  remainder;  neither  did  he  intend 
that,  under  every  circumstance,  even  if  incorporated,  the  Tilden  Trust  should 
receive,  as  matter  of  right,  the  whole  or  any  part  of  this  rest,  residue,  and  re> 
mainder,  but  he  did  in^nd  that  it  should  be  devoted  to  some  charitable  nse, 
— to  the  Tilden  Trust  if  incorporated,  and  if  bis  executors  deemed  it  expedi- 
ent, but  in  Hny  event  to  some  charitable  use;  and  hence  the  last  clause  in  the 
paragraphof  tbe  will  under  consideration:  "But  Incase  such  institution  shall 
not  be  so  incorporated  daring  the  life-time  of  the  survivor  of  the  said  Ruby 
S.  Tilden  and  Susie  Wliittlesey,  or  if,  for  any  cause  or  reason,  my  said  execu- 
tors and  trustees  shall  deem  it  inexpedient  to  convey  said  rest,  residue,  and 
remainder,  or  any  part  thereof,  or  to  apply  the  same,  or  any  part  thereof, 
to  the  said  institution,  I  authorize  my  said  executors  and  trustees  to  apply 
tlie  rest,  residue,  and  remainder  of  my  property,  real  and  personal,  after 
making  good  the  said  special  trusts  herein  directed  to  be  constituted,  or 
such  portions  thereof  as  they  may  not  deem  it  expedient  to  apply  to  its  nse, 
to  such  charitable,  educational,  and  scientiflc  purposes  as  in  the  judgment 
of  my  said  executors  and  trustees  will  render  the  said  rest,  residue,  and  re- 
mainder of  my  property  most  widely  and  substantially  beneficial  to  tbe  in- 
terests of  mankind."  These  considerations  show,  not  only  that  the  testa- 
tor did  not  intend  that  the  execution  or  non-execution  of  the  power  (if  it  is 
to  be  deemed  a  power)  should  depend  upon  the  will  of  the  grantee,  but  also 
how  impossible  it  is  to  separate  that  part  of  the  thirty-Bfth  clause  relating 
to  the  Tilden  Trust  from  the  latter  half  of  tbe  paragraph,  relating  to  the  ap- 
plication of  the  rest,  residue,  and  remainder  to  other  charitable  uses,  without 
defeating  the  plain  intention  of  the  testator.  Tbe  execution  of  the  power  (if 
it  is  a  power)  not  expressly  depending  upon  the  will  of  the  grantee,  it  is  (even 
if  the  final  clause  of  tlie  thirty-fifth  paragraph  be  cut  off)  so  indefinite  that 
it  could  not  be  executed  by  a  judicial  decree,  and  it  is  invalid.  The  trustees 
have  full  discretion,  both  as  to  the  legal  entity  ^o  be  called  Into  being,  and  as 
to  the  application  of  the  est-ate  to  its  use,  if  called  into  being.  This  power  or 
autliority,  thus  conferred,  could  not  be  executed  by  judicial  decree,  because, 
unfortunately,  there  is  no  fund  or  estate  which  by  the  will  must  be  given  to 
any  person  or  class  of  persons.  There  is  an  estate  which  may  be  given,  in 
wlioleor  in  part,  to  one  possible  institution,  or  which  may  be  applied  to  in- 
definite "purposes."  Under  the  Revised  Statutes,  (section  99,  p.  734,  vol.  1.) 
there  may  be  a  power  of  selection  and  exclusion  with  regard  to  tlie  designated 
objects  of  the  testator's  bounty,  and  still  the  trust  power  does  not  cease  to  be 
iniperative.  But  there  botli  the  fund  and  the  designated  objects  are  specific. 
The  trustee  of  the  power  must  distribute  the  entire  f  and  between  such  des- 
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ignated  objects,  selecting  and  excluding  as  lie  pleases,  but  exhansting  the 
fund  upon  lawfully  designated  beneficiaries.  A  court  of  equity  can  and  will 
enforce  the  performance  of  that  duty;  and  the  only  variation  in  its  execution, 
in  case  of  the  death  of  the  grantee  of  the  power,  leaving  the  power  unexe- 
cuted, is  that  the  power  of  selection  ceases,  and  equity  decrees  an  equal  dis- 
tribution among  the  objects  as  prescribed  by  statute.  How  could  a  court  of 
equity  compel  the  performance  of  the  duty  here  devolving  upon  these  trustees? 
How  could  the  court  perform  such  duty,  in  case  of  the  death  of  such  trustees 
before  they  had  had  an  opportunity  to  perform?  The  indefinite  and  uncrys- 
talllzed  "purposes"  could  not  well  file  a  bill.  The  corporate  institution 
might,  but  it  could  not  interplead  the  "purposes."  If  it  filed  a  bill  alone,  the 
answer  would  be,  not  that  the  trustees  have  a  power  of  selection  and  exclu- 
sion with  regard  to  a  class  made  up  of  the  corporation  and  the  "purposes," 
(which  power  they  have,  as  far  as  they  could,  exercised  in  favor  of  the  corpo- 
ration;^ but  that,  as  to  the  corporation  treated  singly,  they  have  an  absolute 
discretion.  This  discretion  is  proved  doubly,  for  it  is  contained — First,  ia 
the  power  to  apply  to  the  use  of  the  corporation  so  much  of  the  estate  as  the 
trustees  may  deem  expedient;  and,  second,  the  further  power  to  do  something 
elae  with  it,  in  whole  or  in  part,  if  they  deem  it  inexpedient  to  give  It  to  the 
corporation,  in  whole  or  in  part.  As  lias  already  been  suggested,  what,  it 
may  be  asked,  would  become  of  this  residue  if  the  executors  had  never  quali- 
fied, or  had  died  before  the  execution  of  the  power?  Ck>uld  the  supreme  court 
take  upon  itself  the  exercise  of  this  discretion, — decide  whether  the  corpura- 
tion  was  incorporated  in  manner  and  form  satisfactory  to  the  trustees,  and 
whether  it  should  take  the  whole,  or  only  a  part,  and,  if  so,  what  part?  It  ia 
plain  that  the  discretion  which  is  vested  in  these  trustees  cannot  be  controlletl, 
and  cannot  be  exercised,  by  any  other  person  or  court,  and  thus  no  duty  has 
been  imposed  upon  them,  the  performance  of  which  can  be  compell  d  by  a 
court  of  equity ;  and  this  is  the  test  of  the  validity  of  such  a  power  us  a  power 
in  trust.  The  radical  vice  of  the  entire  provision  seems  to  have  arisen  Irom 
the  testator's  unwillingness  to  confer  any  enforceable  rights  upon  any  quali- 
fied person  or  body.  He  seems  to  have  bad  absolute  confidence  in  his  execu- 
tors, but  in  no  one  else, — confidence  (it  is  to  be  regretted)  to  the  exclusion  of 
that  necessary  definiteness  for  which  educational  or  trust  discretion  can  not  be 
substituted  under  our  system  of  law. 

It  is  no  answer  that  the  clause  may  be  made  definite  by  the  action  of  the 
executors.  The  question  must  be  determined  as  of  the  time  of  the  death  of 
the  testator.  A  trustee  cannot  make  that  valid  which  is  invalid;  nor  can  he 
invalidate  that  which  is  valid.  If  the  trust  or  power  Is  valid,  he  can  be  com- 
pelled to  execute  it;  if  invalid,  he  stands,  as  to  the  property  not  disposed  of  by 
the  will,  as  trustee  for  the  heirs  and  next  of  kin,  and  an  equitable  interest  is 
vested  in  them  immediately  upon  the  death  of  the  testator,  subject  only  to 
the  payment  of  his  debts  and  the  expenses  of  administration.  In  the  case  of 
Holland  t.  Aleoeh  it  is  said,  where  a  trust  is  attempted  to  l>e  created  with- 
out any  beneficiary  entitled  to  demand  its  enforcement,  the  trustee  would,  if 
the  trust  property  were  in  his  possession ,  have  the  power  to  hold  it  to  his  own 
use,  without  acrountabillty  to  any  one,  and  contrary  to  the  intention  of  the 
testator,  but  for  the  provision  that  in  such  a  case  a  resulting  trust  attaches  in 
favor  of  whoever  would,  but  for  the  alleged  trust,  be  entitled  to  the  property. 
This  equitable  title  cannot,  on  any  sound  principle,  be  made  to  depend  upon 
the  exercise  by  the  trustee  of  an  election  whether  he  will  or  will  not  execute 
tbe  alleged  trust  In  such  a  case  there  is  no  trust,  in  the  sense  in  which  the 
term  is  used  in  jurisprudence.  "The  existence  of  a  valid  trust,  capable  of  en- 
forcement, is  consequently  essential  to  enable  one,  claiming  to  hold  as  trustee, 
to  withhold  the  property  from  the  legal  repreeentativea  of  the  alleged  donor. 
A  merely  nominal  trust,  in  the  performance  of  which  no  ascertainable  person 
baa  any  interest,  and  which  is  to  be  performed  or  not  as  tbe  person  to  whom 
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the  money  is  given  thinks  Qt,  has  never  been  held  to  be  sufficient  for  that  pur- 
pose." Therefore  the  circumstance  that  the  Tilden  Trust  has  been  incorpo- 
rated, and  that  the  executors  have  attempted  to  convey  to  it  the  rest,  residue, 
and  remainder  of  the  testator's  property,  in  no  manner  affects  the  question  as 
to  whether,  at  the  death  of  Mr.  Tilden,  any  trust  was  created,  or  any  power 
in  trust  was  conferred  upon  these  executors  and  trustees,  which  authorized 
them  to  witlihold  the  property  from  the  legal  representatives  of  the  allq;ed 
donor. 

But  it  seems  to  us  that  it  is  impossiblie  to  hold  that  that  portion  of  ttaa 
tbirty-flfti)  clause  which  relates  to  the  Tilden  Trust  can  be  considered  and 
construed  separately  from  the  balance  of  the  paragraph.  In  the  first  place, 
an  inspection  of  the  will  shows  that  the  testator  hHS  been  particular  to  distin- 
guish throughout  between  the  special  trusts  and  the  general  trusts.  Ho 
has  created  these  special  trusts  by  separate  and  distinct  paragraphs.  He  has 
by  the  eighth  clause  declared  that  such  special  trusts  shall  be  distinct  and  s^ 
arate  from  the  general  trust,  under  the  will;  the  general  trust  evidently 
meaning  the  one  single,  undivided  trust  to  charitable  uses  which  is  provided 
for  by  tlie  thirty-Afth  clause  of  the  will.  Again,  by  the  twenty-sixth  clause 
of  the  will,  he  speaks  of  the  power  of  his  trustees,  during  the  continuance  of 
the  trust — not  the  "trusts,"  but  the  "trust" — of  his  general  estate,  to  apply 
any  surplus  income  to  or  towards  the  several  special  trusts  by  the  will  directed 
to  be  constituted ;  sliowing,  again,  in  language  as  signiScant  as  could  be  used, 
that  the  testator  had  in  his  mind  a  single  devise  in  trust  to  charitable  uses^ 
and  that  he  did  not  intend,  or  did  not  suppose,  that  there  were  various  inde- 
pendent, separate  devises  to  primary,  secondary,  or  tertiary  charitable  uses, 
but  that  there  was  one  devise  and  one  trust  for  charitable  uses,  his  executors 
having  the  power  of  selection.  Undoubtedly,  he  desired  his  executors  to  givo 
the  preference  to  the  Tilden  Trust;  but  that  is  as  far  as  he  went.  Again,  in 
the  thirty-ninth  clause,  he  speaks  of  the  rest,  residue,  and  remainder  of  his 
property,  which  forms  the  subject  of  the  provisions  contained  in  the  thirty- 
fifth  clause.  He  says:  "  I  hereby  devise  and  bequeath  to  my  executors  and 
trustees,  and  their  successors  in  the  trust  hereby  created,  and  to  the  survivors 
iind  survivor  of  them,  all  the  rest,  residue,  and  remainder  of  the  property," 
etc.,  "which  may  remain  after  instituting  the  several  trusts  for  the  benefltof 
specific  persons,  and  after  making  provision  for  specific  bequests  and  objects 
as  herein  directed,  to  have  and  to  hold  the  same, "  etc.  If  it  had  been  the  sup- 
position of  the  testator  that  he  had  made  a  specific  bequest  to  the  Tilden 
Trust,  by  which,  upon  its  satisfactory  incorporation,  it  would  have  become 
invested  with  the  title  to  this  rest,  residue,  and  remainder,  is  it  possible  that 
he  could  have  made  use  of  any  such  language?  In  that  case  there  would  havo 
been  no  rest,  residue,  and  remainder  which  be  could  have  devised  to  his  trus- 
tees. He  there  makes  a  distinction,  plain  and  pointed,  between  the  devises 
to  specific  persons  (and  by  the  word  "persons"  he  evidently  meant  to  include 
corporations,  for  by  the  thirty-fourth  clause  he  makes  a  specific  devise  to  a 
corporation  to  be  called  into  being,  and  which  devise  is  to  be  taken  out  before 
the  rest,  residue,  and  remainder  can  be  ascertained)  and  the  trust  created  by 
the  will, — in  some  places  called  the  "general  trust," — which  is  to  be  carried 
into  effect  according  to  the  provisions  of  the  thirty-fifth  clause  of  the  will. 
Furthermore,  it  is  evident  that  it  was  not  the  intention  of  the  testator,  as  has 
ali'eady  been  stated,  that  the  only  charitable  use  to  which  his  executors  and 
trustees  should  have  the  right  to  devote  this  property  should  be  the  Tilden 
Trust.  It  is  conceded  that,  under  the  language  of  the  will,  the  executors  had 
the  power  to  determine  the  amount  in  which,  if  any,  the  Tilden  Trust  should 
be  endowed.  Now,  what  were  the  circumstances,  under  which  the  testator 
intended  that  his  executors  and  trustees  should  come  to  a  determination  upon 
tliis  question?  Was  it  that  they  were  bound  to  convey  the  whole  of  the  rest, 
residue,  and  remainder  of  his  estate  to  the  Tilden  Trust,  or  permit  his  heiis 
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and  next  of  kin  to  receive  it,  who  he  had  d eel n red  should  not  have  any  other 
portion  of  his  estate  than  audi  as  he  iiad  provided  expressly  in  the  will?  Clearly 
not.  That  was  not  the  question  which  whs  to  determine  the  expediency  of 
the  enduwnient  of  the  Tilden  Trust.  If  such  had  been  the  intention  of  the 
testator,  it  is  clear  he  would  not  have  left  anything  in  the  discretion  of  his 
executors,  but  he  wuuld  have  devised  the  rest,  residue,  and  remainder  to  this 
corporation  when  it  should  have  been  calle<l  into  l)eing,  as  was  done  in  the 
case  of  Burrill  v.  Boardman,  without  the  necessity  of  any  intervention  on 
the  part  of  his  executors  and  trustees.  But  he  did  not  do  this.  He  expressly 
confers  the  power  upon  his  executors  to  withhold  from  the  Tilden  Trust,  unless 
they  deemed  it  expedient  that  it  should  receive.  What  was  to  be  done  with 
it  in  case  they  did  withhold?  What  were  the  considerations  which  were  to 
enter  into  the  question  of  the  expediency  of  withholding?  What  the  circum> 
stances  which  were  to  enter  into  the  consideration  of  the  quantity  or  amount 
of  the  endowment;  whether  the  Tilden  Trust  should  receive  the  whole,  or  so 
much  thereof  as  they  might  deem  expedient?  The  testator  intended  that  his 
executors  and  trustees,  in  determining  this  question,  should  have  in  mind  the 
fact  that  if  they  withlield  the  whole,  or  any  part,  of  this  rest,  residue,  and  re- 
mainder from  the  Tilden  Trust,  they  could  still  cany  out  his  intention  to  de- 
vote this  rest,  residue,  and  remainder  to  charitable  uses  by  giving  it  to  other 
charities.  This  was  a  circumstance  which  these  executora  and  trustees  had 
a  right  to  have  in  mind,  in  determining  the  question  whether  or  not  tliey 
should  endow  the  Tilden  Trnst  with  the  wtiole,  or  any  part,  of  the  testator's 
estate.  It  was  not  that,  in  case  they  did  not  endow  the  Tilden  Trust,  there- 
fore the  heirs  and  next  of  kin  would  get  the  property,  which  the  testator  did 
not  intend;  but  it  was  that,  if  they  did  not  give  it  to  this  charitable  use, 
the  testator  empowered  them  to  give  it  to  others.  And  from  the  character  of 
the  will,  and  the  character  of  the  trusts  in  other  respects  reposed  in  ttie  exec- 
ntors,  it  is  to  be  assumed — it  must  necessarily  be  assumed — that  these  execu- 
tors were  the  confidential  friends  of  the  testator,  were  acquainted  with  his 
wishes,  and  he  had  supreme  reliance  upon  them  that  they  would  carry  out  his 
wishes  to  the  fullest  extent.  How  can  it  be  said,  in  this  condition  of  affairs, 
that  the  last  clause  of  the  thirty-fifth  paragraph  is  independent  of,  and  has  no 
relation  to,  the  first?  By  such  a  construction  the  trustees  of  this  will  are 
placed  in  an  entirely  different  position  from  that  which  the  testator  intended. 
As  already  stated,  he  did  not  intend  that  hisiexecutors  should  be  compelled  to 
choose  between  the  Tilden  Trust  and  bis  heirs  and  next  of  kin.  But  the  de- 
clared and  expressed  intention,  in  language  as  strong  and  as  pertinent  as 
could  be  used,  is  that  they  shall  choose  betwenthe  Tilden  Trust  and  such  other 
cliaritable,  educational,  and  scientific  purposes  as  in  their  judgment  would 
render  the  rest,  residue,  and  remainder  of  his  property  most  widely  and  sub- 
stantially beneficial  to  the  interests  of  mankind.  To  further  illustrate  ttiis 
view,  it  is  only  necessary  to  call  attention  to  the  fact  that  even  after  the  cor- 
poration called  the  "Tilden  Trust"  is  called  into  existence  at  the  request  of 
his  executors  and  trustees,  and  they  have  approved  of  the  manner  and  form 
of  its  incorporation,  he  yet  does  not  require  them  to  convey  or  apply  anything 
to  the  use  of  this  corporation. 

It  is  admitted  upon  the  part  of  the  respondents  that,  for  any  cause  happen- 
ing subsequent  to  the  incorporation,  they  would  have  had  the  right  to  refuse 
to  endow  the  Tilden  Trust;  but  they  insist  that  such  refusal  must  result  from 
a  reason  not  connected  with  the  wisdom  of  this  form  of  charity;  that  that 
matter  the  testator  had  determined  fur  himself.  But  where  is  to  be  found 
this  limitation  of  their  discretion  we  cannot  conceive.  Who  is  to  call  for  the 
tisuse  or  reason?  To  whose  judgment  are  the  executors  to  submit  this  cause 
or  reason?  To  their  own,  and  nobody  else's.  And  whether  tliat  cause  or 
reason  depends  upon  the  form  of  the  charity,  or  upon  something  which  has 
occurred  since  the  incorporation, — no  matter  what, — we  see  no  limitation  ot 
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the  right  of  the  trustees  to  determine  whether  they  will  or  will  not  endow 
the  Tilden  Trust.  It  may  be  true  that  the  testator  intended  that  the  Tilden 
Trust  shouid  have  a  preference  in  the  matter  of  endowment,  and  that  is  un- 
doubtediy  the  fact;  but  he  is  scrupulousJy  careful  to  commit  the  whole  ques- 
tion, notwithstanding  Iiis  solicitude,  into  the  hands  of  his  executors,  so  that 
they  had  a  right  to  refuse  to  convey,  even  after  the  incorporation  of  the  insti- 
tution in  a  form  and  manner  satisfactory  to  themselves.  This  idea  of  sepa- 
rating these  charities  for  the  beneflt  of  whom  this  general  trust  was  instituted 
did  not  occur  to  the  learned  counsel  who  presented  the  case  of  Prichard  v. 
Thompson,  nor  to  the  court  which  decided  tliat  case.  There  was  as  broad  an 
antithesis  l)etween  the  two  classes  of  charities  named  in  the  will  under  con- 
sideration in  that  case  as  there  is  between  those  mentioned  in  the  said  thirty- 
fifth  clause,  (if  the  Tilden  Tnist  and  the  other  charities  there  mentioned  can 
possibly  be  construed  as  two  classes  of  charities.)  In  the  case  cited,  the  de- 
vise was  upon  trust  to  distribute  among  such  incorporated  societies,  organ- 
ized under  tlie  laws  of  the  state  of  New  York  or  the  state  of  Maryland,  hav- 
ing authority  to  receive,  etc.  It  was  not  dreamed  that  the  provision  for  the 
charities  in  the  state  of  Maiyland  could  be  cut  off,  and  the  validity  of  the 
devise  determined,  by  construing  the  provision  as  though  it  were  a  trust 
to  distribute  among  such  incorporated  societies,  organized  under  the  laws  of 
the  state  of  New  York,  as  had  authority  to  receive,  etc.  And  it  Is  plain  why 
no  such  idea  entered  into  the  consideration  of  the  case.  The  executors,  if 
they  had  any  power  of  selection  at  all,  had  the  power  to  select  among  two 
classes,  namely,  societies  incorporated  under  the  laws  of  the  state  of  New 
York,  and  societies  incorporated  under  the  laws  of  the  state  of  Maryland. 
They  were  in  form  alternative  gifts,  but  they  were  related  to  and  dependent 
upon  each  other,  and  the  will  of  the  testator  could  not  be  carried  into  effect 
unless  the  trustees  had  the  power  of  selection  over  the  whole  subject,  includ- 
ing both  classes.  Soi  in  the  case  at  bar,  by  the  thirty-fifth  paragraph  the  de- 
vise is  to  the  executors  to  distribute  to  the  Tilden  Trust,  or  to  such  charitable, 
educational,  and  scientific  purposes  as  in  their  Judgment  would  render  the 
rest,  residue,  and  remainder  most  widely  and  substantially  beneficial  to  the 
interests  of  mankind.  That  was  what  Mr.  Tilden  desired, — that  the  power 
which  he  conferred  upon  his  executors  should  be  exercised,  they  having  in 
view  the  totality  of  the  power  given  to  them;  and  you  can  no  more  separate 
the  Tilden  Trust  from  the  other  charitable  objects  mentioned  in  the  last 
clause  than  could  be  separated  the  New  York  from  the  Maryland  corporations 
in  the  case  of  Prichard  v.  Thompgon.  In  the  cases  cited  to  sustain  the  view 
that  the  latter  portion  of  this  trust  might  be  cut  off,  and  the  first  part  remain, 
there  were  separate,  distinct,  independent  schemes.  In  most  of  them  a  com- 
plete trust  had  been  created  during  the  time  limited  under  our  statutes,  and 
after  the  completion  of  that  trust  there  had  been  an  attempt  to  extend  the  lim- 
itation beyond  the  provisions  of  the  statute;  and  the  courts  have  held  that  the 
first  limitation  is  good,  and  the  succeeding  one  bad.  In  one  case,  after  Iiav- 
ing  established  a  valid  limitation,  two  alternative  limitations  were  attempted 
to  be  established, dependent  upon  the  condition  of  affairs. at  the  determination 
of  the  first  estate.  One  of  these  alternative  limitations  was  good,  and  the 
other  was  bad.  They  had  no  connection  with  each  other.  They  could  not 
exist  at  the  same  time.  If  one  took  effect,  the  other  could  not  exist;  and  the 
court  held  that  if,  upon  the  determination  of  the  first  estate,  the  condition 
of  affairs  was  such  that  the  valid  alternative  limitation  could  take  effect,  it 
might  go  into  operation  notwithstanding  the  other  alternative  bad  been  in- 
valid from  the  moment  of  its  creation,  {Sehettler  T.  Bmith,  41  K.  Y.  828.) — 
a  case  very  different  from  the  one  at  bar.  In  the  case  at  bar  there  was  but 
one  general  trust,  as  the  testator  has  plainly  declared;  and  in  the  execution 
of  that  trust  the  duty  has  devolved  upon  his  executors  of  selecting  the  bene- 
ficiary, giving  to  the  Tilden  Trust  a  preference;  and  that  is  all.    We  cannot 
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see  how,  under  the  plain  rules  governing  the  construction  of  gifts  to  charita- 
ble  U8«s,  such  a  devise  can  be  upheld.  If  it  is,  it  must  be  by  reversing  the 
plain  principles  which  seem  to  have  governed  devises  of  this  description 
through  all  the  adjudications,  and  in  violation  of  what  seems  to  be  the  piain 
provisions  of  the  statute.  It  is  undoubtedly  a  great  misfortune  that  the  in- 
tention of  tlie  testator  to  found  a  trust  of  the  character  mapped  out  by  his 
will  should  be  frustrated,  and  that  the  city  of  Xew  York  should  not  receive 
the  advantages  of  the  muniflcence  by  whicli  it  was  intended  that  its  people 
should  be  benefited;  but  this  consideration  ouglit  not  to  cause  the  court  to 
violate  rules  and  statutes  which  have  been  adopted  as  best  subserving  the  in- 
terests of  the  people,  and  thus  unaettle  principles  wiiich  have  obtained 
through  a  long  course  of  decisions  controlling  the  rights  and  interests  of 
property. 

Many  other  points  have  been  raised  by  the  counsel  for  both  the  appellants 
and  respondents,  but  it  is  not  thought  necessary  to  consider  them,  in  view  of 
what  we  deem  the  vital  points  of  the  case.  We  are  therefore  of  opinion  that 
the  judgment  appealed  from  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  of  all  parties  to  be  paid  out  of  the  fund. 

Bradt,  J.,  {concurring.)  The  questions  discussed  by  the  Presiding  Jus- 
tice and  Justice  Daniels  are  not  free  from  difficulty  or  dtfubt;  but  I  think, 
on  authority  and  proper  judicial  interpretation,  the  solution  of  them  by  the 
Presiding  Justice  is  the  more  acceptable.     I  concur  with  him,  therefore. 

Danibls,  J.,  (dUsenting.)  The  action  has  been  brought  to  obtain  a  con- 
struction of  the  will  of  Samuel  J.  Tilden,  who  died  on  or  about  the  4th  of 
August  in  the  year  1886.  His  will  was  made  on  the  23d  of  April,  1884,  and 
it  has  been  admitted  to  probate  as  a  will  by  the  surrogate  of  the  county  of 
New  York.  He  was  unmarried,  and  left  no  descendants.  At  the  time  of  his 
deceiise  he  left  a  sister,  together  with  nephews  and  nieces  and  other  relatives, 
surviving  him.  For  these  relatives  numerous  trusts  were  directed  to  be  cre- 
ated by  the  will.  They  were  designated  by  him  as  "special  trusts, "  and  in 
their  extension  did  not  transcend  the  time  in  which  the  statutes  of  the  state 
have  provided  that  such  trusts  may  legally  be  continued,  and  as  to  those  trusts 
no  controversy  has  arisen  in  the  action,  but  they  have  been  assumed  to  be 
valid  and  conformable  to  the  laws  of  the  state.  After  providing  the  means 
for  the  creation  and  continuance  of  these  trusts,  the  testator  gave  directions 
for  the  disposition  of  the  rest,  residue,  and  remainder  of  his  estate,  and  it  is 
concerning  the  directions  contained  in  the  will  for  this  purpose  that  the  con- 
troversy has  chiefly  arisen  between  the  parties  to  the  action.  The  plaintiff, 
together  with  other  parties  sustaining  a  similar  relation  to  the  testator,  have 
affirmed  these  directions  to  be  in  violation  of  the  law  defining  the  powers  of 
a  testator  in  the  disposition  of  his  estate.  The  directions  brought  in  contro- 
versy in  this  manner  are  chiefly  contained  in  the  thirty-fifth  paragraph  of  tlie 
will.  By  this  paragraph  the  testator  requested  his  executors  "to  obtain,  as 
speedy  as  possible,  from  the  legislature  an  act  of  incorporation  of  an  institu- 
tion to  be  known  as  the  *  Tildeiv Trust,'  with  capacity  to  establish  and  main- 
tain a  fi-ee  library  and  reading-room  in  the  city  of  New  York,  and  to  promote 
such  scientific  and  educational  objects  as  my  said  executors  and  trustees  may 
more  particularly  designate.  Such  corporation  shall  h.<ive  not  less  than  tive 
trustees,  with  power  to  fill  vacancies  in  their  number;  and  in  case  said  insti- 
tution shall  be  incorporated  in  a  form  and  manner  satisfactory  to  my  said  ex- 
ecutors and  trustees  during  the  life-time  of  the  survivor  of  the  two  lives  in 
being  upon  which  the  trust  of  my  general  estate  herein  created  is  limited, — 
to-wit,  the  lives  of  Ruby  S.  Tilden  and  Susie  Whittlesey, — I  hereby  authorize 
my  said  executors  and  trustees  to  organize  the  said  corporation,  designate  the 
first  trustees  thereof,  and  to  convey  to.  or  to  apply  to  the  use  of,  the  same  the 
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rest,  residue,  and  romalnder  of  all  my  real  and  personal  estate  not  apeciflcally 
disposed  of  by  this  instrument,  or  so  much  thereof  as  they  may  deem  expedi- 
ent, but  subject,  nevertheless,  to  the  special  trusts  lierein  directed  to  be  con- 
stituted for  particular  persons,  and  to  the  obligations  to  make  and  keep  good 
ihe  said  special  trusts,  provided  that  the  said  corporation  shall  be  autliorized 
l>y  law  to  assume  such  obligation.  But  in  case  such  institution  shall  not  be 
so  incorporated  during  the  life-time  of  the  survivors  of  the  said  Buby  S.  Til- 
den  and  Susie  Whittlesey,  or  if,  for  any  cause  or  reason,  my  said  executors 
and  trustees  shall  deem  it  inexpedient  to  convey  said  rest,  residue,  and  re- 
mainder, or  any  part  thereof,  or  to  apply  the  same  or  any  part  thereof  to  the 
said  institution,  I  authorize  my  said  executors  and  trustees  to  apply  the  rest, 
residue,  and  i-emainder  of  my  property,  real  and  personal,  after  making  good 
the  said  special  trusts  herein  directed  to  be  constituted,  or  such  portions 
thereof  as  they  may  not  deem  it  expedient  to  apply  to  its  use,  to  such  chari- 
table, educational,  and  scientific  purposes  as  in  the  judgment  of  my  said  ex- 
ecutors and  trustees  will  render  the  said  rest,  residue,  and  remainder  of  my 
property  most  widely  and  substantially  beneficial  to  the  interests  of  man- 
kind." 

The  testator  nominated  and  appointed  John  fiigelow,  of  Highland  Falls, 
Andrew  H.  Green  and  George  W.  Smith,  of  the  city  of  New  York,  executors 
and  trustees  under  his  will,  and  they  were  charged,  by  the  directions  con- 
tained in  it,  with  the  control  and  management  of  his  estate  for  the  purpose 
of  carrying  bis  desires  into  execution.  These  persons  took  upon  themselves 
the  execution  of  tlie  trust,  and  letters  testamentary  were  issued  to  them  upon 
proof  of  the  will  by  the  surrogate  of  the  county  of  New  York.  After  receiv- 
ing letters  testamentary  upon  the  estate  the  executors,  for  the  purpose  of  cre- 
ating the  Tllden  Trust,  mentioned  in  this  paragraph  of  the  will,  applied  to 
the  legislature  of  the  state  for  a  charter  creating  the  corporation,  which  was 
to  be  brought  into  existence  under  this  paragraph.  By  tl)i8  act  tliese  trus- 
tees and  their  associates  were  created  a  body  politic  and  corporate  under  the 
name  and  title  of  "The  Tilden  Trust."  The  three  trustees  were  empowered 
to  select  others  to  act  with  them,  so  that  the  number  of  the  trustees  should 
not  be  less  than  five.  The  act  then  provided  for  selecting  the  successors  of 
these  trustees,  and  continuing  the  number  so  designated  in  office.  It  was 
further  provided  that  "  the  said  corporation  shall  have,  in  addition  to  the  powers 
now  conferred  by  law  upon  all  corporations  as  such,  the  capacity  and  power 
to  establish  and  maintain  a  free  library  and  reading-room  in  the  city  of  New 
York,  and  for  these  purposes  it  shall  have  power  to  demand,  recover,  accept, 
and  receive  all  such  money  and  other  property,  real  or  personal,  as  is  given 
to  it  by  virtue  of  the  will  of  Samuel  J.  Tilden,  or  shiiU  be  conveyed  or  trans- 
ferred to,  or  in  any  manner  bestowed  upon,  it  by  the  aforesaid  executors  and 
trustees,  by  virtue  of  the  powers  therein  conferred  upon  them;  and  the  said 
corporation  shall  have  power  to  hold,  manage,  improve,  dispose  of,  and  con* 
vey  all  property  at  any  time  received  or  acquired  by  it  in  such  manner  as  may 
be  best  calculated  to  carry  out  its  objects  and  purposes.  Section  6.  The  said 
corporation  shall  accept  and  receive  all  such  money  or  other  property  as  is 
given  to  it  by  the  said  wiU  of  Samuel  J.  Til<^n.  or  shall  be  conveyed  or  trans- 
ferred to,  or  in  any  manner  bestowed  upon,  it  as  aforesaid  by  the  aforesaid 
executors  and  trustees,  subject  to  the  terms  and  conditions  expressed  in,  and 
imposed  by,  the  said  will  of  Samuel  J.  Tilden  in  respect  to  the  gifts  therein 
and  thereby  made  or  provided  for,  to  a  corporation  to  be  form^  and  to  be 
known  as  the  'Tilden  Trust,'  and  the  said  corporation  shall  have  pwwerto 
make  and  enter  into  any  obligation  or  obligations  to  secure  due  compliance 
with  such  terms  and  conditions.  Section  7.  The  said  corporation  shall  pos- 
sess the  powers,  and,  except  as  may  be  otherwise  provided  by  this  act,  be  sub- 
ject to  the  provisions,  liabilities,  and  restrictions,  contained  in  the  third  title 
of  the  eighteenth  chapter  of  the  first  part  of  the  Revised  Statutes;  but  notb- 
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ing  herein  contained  shall  affect  the  rights  of  any  parties  to  any  action  now 
pending,  or  of  any  heir  at  law  of  said  Samuel  J.  Tilden,  deceased. "  By  these 
provisions  the  corporation  in  this  manner  crented  was  empowered  to  estab- 
lish and  maintain  a  free  library  and  reading-room  in  the  city  of  New  Yoric, 
and  the  further  authority  given  to  the  corporation  was  designed  to  contribute 
to  the  advancement  of  this  object,  in  conformity  to  the  provisions  contained 
in  the  will.  The  corporation  was  vested  with  tho  power  to  accept  the  prop- 
erty which  should  be  conveyed  to  it  by  the  trustees  under  the  will,  and  such 
other  property  as  it  might  become  entitled  .to  by  reason  of  the  lapse  of  any  of 
the  special  trusts  also  contained  in  tlie  will.  This  act  appears  to  have  been 
satisfactory  to  the  trustees.  It  empowered  the  corporHtion  to  accept  so  much 
of  the  rest,  residue,  and  remainder  of  the  estate  of  the  testator  as  should  be 
conveyed  and  transferred  to  it  by  the  trustees  to  maintain  this  object.  The 
trustees  were  authorized  to  add  additional  objects,  to  be  promoted  by  the  cor- 
poration; bat  they  were  not  directed  to  add  any  further  object  to  be  subserved 
by  the  company  than  that  of  maintaining  a  fi'ee  library  and  reading-room  in 
the  city  of  New  York.  Whether  this  object  should  be  extended  by  securing 
An  increased  capacity  for  the  corporation  was  not  made  mandatory  upon  the 
trustees,  but  was  left  to  be  determined  by  them  in  the  exercise  of  their  dis- 
cretion. For  this  purpose  the  testator  empowered  them  to  obtain  an  act  of 
incorporation,  which  should  permit  the  promotion  of  such  scientific  and  edu- 
cational objects  as  the  executors  and  trustees  might  more  particularly  desig- 
nate. This,  however,  was  not  mandatory  upon  them,  but  it  extended  no  fur- 
ther than  to  submit  the  matter  to  their  judgment  and  determination ;  and,  aa 
they  did  not  consider  it  to  be  wise  to  enlarge  the  capacity  of  the  corporation, 
no  defect  in  its  creation,  or  in  the  powers  confided  to  it,  can  result  from  this 
omission. 

The  primary  object  of  the  testator,  if  the  Tilden  Trust  should  in  fact  be 
created,  was  to  provide  for  and  establish  and  maintain  a  free  librat7  and  read- 
ing-room in  the  city  of  New  York.  If  the  trustees  and  executors  acted  at  all 
under  these  provisions  of  the  will,  they  were  bound  to  act  so  far  as  to  produce 
these  results;  but  they  were  not  required,  otherwise  than  in  their  own  dis- 
cretion, to  proceed  further  than  this,  and  the  act  which  was  in  fact  so  passed 
was  ample  for  obtaining  this  primary  end  of  the  testator;  and,  as  long  as  the 
iacl  is  that  in  this  form  it  was  satisfactory  to  the  trustees  and  executors 
themselves,  no  fault  can  be  found  with  it  by  the  plaintiff,  or  the  other  par- 
ties joining  with  him  in  resisting  the  maintenance  of  this  part  of  the  testa- 
tor's wjll.  They  were  required  to  obtain  this  act  of  incorporation  within  the 
life-time  of  Ruby  S.  Tilden  and  Susie  VVliittlesey,  or  of  the  survivor  of  them, 
and  that  did  nut  transcend  the  limits  which  the  law  permitted  to  be  prescribed 
for  the  creation  of  this  corporation.  It  has,  however,  been  suggested  that  the 
time  for  its  omanization,  and  the  conveyance  of  so  much  of  the  testator's  es- 
tate as  it  might  become  the  recipient  of,  exceeded,  or  might  exceed,  the 
bounds  of  the  lives  of  these  two  persons.  But  it  is  quite  evident  from  the 
provisions  contained  in  the  will  that  such  a  disability  was  not  within  the  con- 
templation of  the  testator,  for,  by  ail  its  provisions,  he  appears  to  have  been 
aware  of  the  restraint  of  the  law  by  which  the  title  to  property  has  not  been 
permitted  to  be  suspended  for  a  greater  period  than  that  of  two  lives  in  being 
at  the  time  when  the  direction  for  that  object  should  take  effect,  for  through- 
out bis  will  he  has  limited  all  the  special  trusts  created  by  him  in  subordina- 
tion to  these  restraints  of  the  law.  It  is  evident,  therefore,  that  its  provis- 
ions were  familiar  to  him  as  a  lawyer,  and  that  they  were  present  in  his  mind 
at  the  time  when  this  will  was  drawn,  and  that  he  did  not  intend  tiiatr  his  ex- 
ecutors, aa  to  any  portion  of  the  will,  sliould  transcend  the  restraint  in  this 
respect  imposed  upon  his  power  of  disposition  by  the  statutes.  He  accord- 
ingly may  be  held  not  to  have  intended  the  possibility  that  his  executors  and 
trustees  should  transcend  these  restraints  by  their  action  in  creating  the  Til- 
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den  Trtist,  and  endowing  it  with  so  mncb  of  his  estate  as  they  deemed  it 
proper  to  appropriate  to  that  end;  and,  in  view  of  these  several  provisions, 
the  objection  which  has  in  this  manner  been  taken  may  be  characterized  aa 
lieing  extremely  technical,  and  not  entitled  to  the  approval  of  the  court,  as 
was  said  of  the  same  objection  presented  in  Burrill  v.  Boardman,  43  N.  Y. 
254.  And  it  may  l)e  further  added  in  this  connection  that  the  trustees  and 
executors  have  acted  upon  this  understanding  of  the  directions  employed  for 
tlieir  government.  They  have  not  only  in  fact  obtained  the  act  of  incorpora- 
tion which  was  necessary  for  this  purpose,  but  they  have  formally  conveyed 
tiie  rest  and  residue  of  the  testator's  estate  to  the  corporatloot  for  the  promo- 
tion of  the  objects  in  this  manner  mentioned  in  the  will,  and  sanctioned  by 
the  act  of  the  legislature  creating  the  Tilden  Trust. 

It  was  not  important  that  the  corporation  which  might  be  brought  into  ex- 
istence, invested  with  tl^Bse  powers,  should  exist  at  the  time  of  the  decease 
of  the  testator:  but  it  was  sufBcient,  for  all  the  purposes  of  the  law,  that  it 
should  be  created  within  the  lives  of  these  two  persons,  as  that,  in  fact,  was 
done  by  the  act  of  the  legislature.  No  inHrmity,  therefore,  arises  in  the  case 
by  reason  of  the  circumstiince  that  this  corporation  was  to  be  created  after 
the  decease  of  the  testiitor.  The  same  point  was  elaborately  considered  and 
argued  in  the  case  just  cited,  and  it  was  there  held  that  the  creation  of  the 
corporation  by  legislative  autliority,  within  the  time  during  which  the  abso- 
lute ownersliip  uf  the  estate  might  lawfully  be  suspended,  was  sutflclent  for 
all  the  purposes  of  a  devise  and  bequest  to  it.  This  authority,  therefore, 
with  the  suggestions  which  have  already  been  made,  will  dispose  of  the  formal 
objections  tliat  have  been  presented  against  the  legality  of  the  directions  for 
this  purpose  contained  in  the  testator's  will. 

It  iias,  however,  been  further  urged  that  the  testator  has  exhibited  his  in- 
tention  to  be  to  create  a  technical  trust  to  carry  these  directions  into  effect, 
and  it  appears  that  he  did  believe  that  might  be  made  effectual  by  the  thirty- 
ninth  paragraph  of  the  will,  in  which  he  has  in  form  devised  and  bequeathed 
the  property,  in  this  manner  permitted  to  be  employed,  to  his  executors  and 
trustees,  and  he  lias  characterized  what  he  proposed  in  this  manner  to  pro- 
vide for  as  the  creation  of  a  trust.  But  such  was  clearly  not  its  effect;  for  the 
statute  of  this  state  has  permitted  express  trusts  to  be  created  for  only  four 
diSerent  objects,  and  they  have  been  explicitly  defined  by  section  55,  art.  2,  c. 
1,  Rev.  St.,  and  the  trust  in  this  manner  described  by  the  testator  is  not  one 
of  those  which  tills  statute  has  provided  might  be  created.  But  a  mistake  on 
his  part,  or  in  this  respect,  or  a  designation  of  what  he  intended  uiight  be 
done,  to  be  a  trust,  when  it  was  not  a  trust,  in  no  manner  abridged  or  prej- 
udiced what  he  intended  might  be  done  in  the  disposition  of  his  estate. 
That  he  fell  into  an  error  in  making  these  directions  will  not  defeat  the  at- 
tainment of  his  object,  under  other  provisions  of  the  law;  for  it  has  been  fur- 
ther provided  by  section  58  of  this  part  of  the  Revised  Statutes  that,  "where 
an  ex|>re8S  trust  shall  be  created  for  any  purpose  not  enumerated  in  the  pre- 
ceding .sections,  no  estate  shall  vest  in  the  trustees,  but  the  trust,  if  directing 
or  authorizing  the  performance  of  any  act  which  may  be  lawfully  performed 
under  a  power,  shall  be  valid  as  a  power  in  trust,  subject  to  the  provisions  in 
relation  to  such  powers  contained  in  the  third  article  of  this  title."  This  sec- 
tion includes  all  such  directions  for  the  disposition  of  the  estate  of  a  testator 
as  may  not  be  capable  of  being  maintained  as  an  express  trust,  but  are  yet 
sustainable  under  the  provisions  of  the  statute  relating  to,  and  defining  the 
existence  of,  powers  in  trust.  This  is  the  language  of  the  section,  and  it  has 
been  so  clearly  expressed  as  to  be  free  from  ambiguity,  and  not  the  necessary 
or  proper  subject  of  construction.  It  has  been  urged,  however,  that  ffaneg 
V.  AlaDemtt,  72  N.  Y.  556,  is  in  conflict  with  this  conclusion;  but  it  clearly  is 
not  entitled  to  tluit  effect,  for  there  it  was  the  sole  object  of  the  testator  to 
create  one  of  the  trusts  mentioned  in  the  section  of  the  statute  defining  er- 
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press  trusts,  and  it  was  held  by  the  court  that  he  had  failed  to  create  such  a 
trust,  and,  where  this  failure  had  in  this  manner  arisen,  that  the  case  was  not 
one  intended  to  be  provided  for  by  this  latter  section  of  the  statute;  and  that 
is  substantially  all,  so  far  as  it  affects  tliis  case,  that  was  decided  on  that  oc- 
casion. The  statute  in  this  respect  has  in  no  manner  been  infringped  by  any- 
thing that  has  taken  place  either  in  making  or  executing  the  testator's  will; 
but,  although  he  has  designated  what  he  intended  as  a  trust,  which,  in  a  gen- 
eral sense,  it  is,  yet,  as  long  as  his  directions  may  be  construed  to  create  no 
more  than  a  power  in  trust,  they  may  be  carried  into  effect,  as  they  have  been 
made  under  this  section  of  tlie  statute. 

At  the  time  of  the  revision  of  the  statutes,  which  took  effect  in  1880,  very 
great,  as  well  as  fundamental,  changes  were  made  in  tlie  Revision,  as  tliat 
was  accepted  and  adopted  by  the  legislature.  The  provisions  permitting  the 
creation  of  trusts  greatly  abridged  and  restricted  them,  as  they  had  previously 
been  understood,  and  trusts  were  thereby  subjected,  in  many  respects,  to  rigid 
rules  not  previously  applicable  to  them.  But,  in  reducing  iind  declaring  the 
scope  and  extent  of  express  trusts,  it  was  not  the  object  of  the  revisers,  or  of 
the  legislature  afterwards  sanctioning  their  work,  to  limit  the  disposition  of 
property  to  their  instrnmentHlity,  as  they  were  in  this  manner  defined,  but  it 
Btiil  remained,  in  great  part,  ttie  intention  of  the  law,  as  it  was  then  changed, 
to  permit  parties  to  direct  and  control  the  disposition  of  their  estates  by  means 
of  powers  In  trust,  and,  for  this  purpose,  as  the  grantee  of  the  power  would 
not  be  required  to  collect  the  rents  or  profits  of  the  property,  to  permit  it  to 
descend  to  the  heirs  and  next  of  kin,  subject  only  to  tlie  subsequent  execution 
of  the  power.  Neither  tlie  revisers  nor  the  legislature  proposed  to  restrict 
the  future  control  which  the  testator  might  possess  or  exercise  over  his  estate 
in  this  manner,  except  that  the  restraints  adopted  as  the  limit  of  future  es- 
tates should  not  be  extended  by  the  exercise  of  the  authority  to  be  created 
The  same  rigid  rules  which  have  been  prescribed  for  the  creation  and  man- 
agement of  trusts  have  not  been  carried  into  the  provisions  of  the  statute  so 
far  as  powers  or  powers  In  trust  have  been  provided  for  and  defined,  but 
greater  flexibility  and  freedom  has  entered  into  this  part  of  the  law,  allowing 
the  testator  to  control  the  final  disposition  of  his  estate,  subject  to  the  vesting 
of  the  title  in  the  manner  already  stated,  through  the  creation  and  vesting  of 
the  authority  which  the  law  has  in  this  way  liberally  permitted.  It  is  indeed 
true,  for  the  purpose  of  carrying  these  provisions  of  the  statute  into  execu- 
tion, that  a  definite  person  or  class  of  persons,  not  too  numerous  for  practical 
identification  and  selection,  shall  be  either  mentioned  or  referred  to  as  the 
person  or  persons  to  be  beneficially  aided  in  the  execution  of  the  power.  This 
rule  was  carefully  observed  in  the  directions  which  the  testator  gave  concern- 
ing the  disposition  of  this  rest  and  residue  of  his  estate;  for  there  was  but 
one  person,  and  that  was  this  corporation,  that  might,  in  the  first  instance, 
become  entitled  to  this  portion  of  it,  and  it  was  only  in  case  the  institution 
mentioned  by  him  should  not  be  incorporated  during  the  two  lives,  or  the  ex- 
ecutors and  trustees  should  deem  it  inexpedient  to  convey  this  part  of  the  es- 
tate, or  any  part  of  it.  to  the  institution,  that  he  then  authorized  his  executors 
and  trustees  to  apply  such  rest  and  residue  to  such  charitable,  educational, 
and  scientific  purposes  as  in  their  judgment  would  render  it  most  widely  and 
substantially  beneficial  to  tlie  interests  of  mankind.  This  alternative  power 
of  disposition  attempted  to  be  created  is,  under  the  authorities,  undoubtedly 
void,  for  the  reason  of  the  general  and  indefinite  nature  of  the  directions  to 
be  observed  in  this  matter;  but,  as  this  was  clearly  expressed  by  the  testator, 
it  was  no  more  than  a  distinct  and  alternati  ve  disposition  of  the  property,  not  to 
be  brought  up  for  any  practical  object,  unless  there  should  be  a  previous  fail- 
ure in  the  conveyance  under  the  preceding  power  of  this  part  of  the  estate,  or 
the  corporation  which  it  was  provided  should,  in  the  way  that  has  been  done, 
not  be  brought  into  existence.  The  conveyance  of  the  estate  to  the  corpora- 
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tion  was  in  no  manner  made,  in  the  slightest  degree,  dependent  npon  these 
alternative  and  final  directions,  and  they  could  become  important  only  in  the 
event  that  the  trustees  and  executors  should  not  convey  or  transfer  the  prop- 
erty to  the  corporation,  or  of  a  failure  to  create  the  corporation  itself;  and 
where  that  may  appear  to  be  the  case,  as  it  does  in  this  instance,  the  primary 
authority  which  the  testator  has  declared  it  to  be  his  purpose  to  effect  will  not 
be  in  any  manner  rendered  invalid  by  an  ulterior  contingent  direction  of  this 
unlawful  character.  This  subject  has  frequently  been  consiilered  by  the 
courts,  and  the  rule  has  become  well  settled  that  legal  directions  contained 
in  the  testator's  will  may  be  observed  and  carried  into  effect,  notwithstand- 
ing there  may  be  present  in  the  instrument  others  which  are  in  conflict  with 
the  law,  and  cannot  be  maintained,  where  the  former  may  be  separated  from 
the  latter  witliout  in  any  manner  infringing  upon  the  puposes  of  the  testator, 
as  they  are  embodied  in  the  will.  Van  Schuyver  v.  Mulfurd,  69  X.  Y.  426; 
Adams  v.  Perry,  43  N.  Y.  488;  Kennedy  v.  Hoy,  106  N.  Y.  134.  II  N.  E. 
Kep.  390. 

By  tlie  operation  of  the  testator's  will,  which  in  this  manner  may  be  sus- 
tained if  the  directions  contained  in  it  are  legal,  he  has  conferred  upon  the 
trustees  and  executors  a  discretion,  by  which  they  were  placed  at  liberty  to 
convey,  or  not  to  convey,  or  to  apply,  or  not  to  apply,  to  the  use  of  the  corpo- 
ration, the  rest,  residue,  and  remainder  of  his  real  and  personal  estate,  not 
specifically  disposed  of,  or  so  much  thereof  as  they  might  deem  expedient  for 
that  object;  and  it  is  the  creation  of  this  discretion  that  has  been  the  most  di- 
rectly assailed,  as  not,  under  the  law,  being  within  the  competency  or  power 
of  the  testator;  and  the  cases  of  Priehard  v.  Thompson,  95  N.  Y.  76,  and  of 
Holland  v.  Alconk,  108  IT.  Y. 812, 16  N.  E.  Rep.  305,  are  prominently  relied 
upon  as  sustaining  this  objection.  But  an  examination  of  the  decisions  made 
in  these  cases  does  not  sustain  this  position;  for  they  did  not,  in  either  in- 
stance, fail  because  of  any  general  directions  or  discretion,  proposed  to  be  dele- 
gated to  the  executors  for  the  disposition  of  the  estate  itself;  but  they  failed 
for  the  reason  that  the  beneUciaries  under  the  power  were  not  sutflciently 
designated  ur  ascertained  to  enable  the  provisions  of  the  will  relating  to  that 
subject  to  be  carried  into  execution.  No  such  defect  arises  in  this  case,  for 
the  beneficiary  to  whom  the  residue  of  the  estate,  in  wliole  or  in  part,  might 
be  transferred,  was  definitely  indicated  by  the  testator  in  his  will,  and  has,  in 
the  manner  already  stated,  been  brought  into  existence  by  act  of  the  legisla- 
ture. This  case,  consequently,  is  not  liable  to  be  affected  by  anything  con- 
tained in  these  decisions,  for  the  court  did  not  condemn  the  delegation  of  dis- 
cretion of  this  description  to  the  trustees  and  executors,  for  the  bestowment 
of  the  property,  if  they  should  deem  it  proper  to  bestow  itat  all,  upon  the  party 
ascei'tatned  and  designated  by  the  testator  to  be  in  that  event  its  recipient; 
and  that  a  discretion  of  this  description  may  be  delegated  to  executors  and 
trustees'  in  the  execution  of  powers  in  trust  was  practically  held  in  Potpers 
V.  Catiidy,  79  N.  Y.  602.  There  the  testator  gave  one-third  of  the  rest  of  his 
estate  lo  his  executors,  to  be  divided  among  Roman  Catholic  cliarities,  insti- 
tutions, schools,  and  churches  in  such  proportions  as  a  maj<)rily  might  de- 
cide; and  this  was  held  to  be  a  lawful  power  in  trust.  That  a  discretion  for 
the  disposition  of  the  estates  could  lawfully  be  delegated  to  othei-s  by  the  tes- 
tator, was,  in  general  terms,  also  held  in  the  case  of  Hartnttt  v.  Wandell,  60 
N.  Y.  346,  and  so  it  was  in  the  case  of  Taylor  v.  MorrU,  1  K.  Y.  341,  where 
the  court  held  that  a  discretionary  authority  for  the  disposition  of  property 
contained  in  a  will  mighi  be  exercised  and  carried  into  effect,  even  by  a  single 
surviving  executor,  and  this  conformed  to  no  more  than  the  very  general 
legal  proposition  which  has  been  deemed  to  be  sustained  by  other  decided  au- 
thorities, (2  Perry,  Trusts,  2d  Ed.  §  508;)  and  a  discretionary  power,  depend- 
ing wholly  on  the  volition  of  the  grantee,  was  assumed  by  the  court  to  be 
valid  in  Hull  v.  Hull,  24  N.  Y.  647,  and  it  is  inferentially  supported  by  Co»- 
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tabiidUf.  Ooatabadle,  eBure,  410, 414;  Daveyv.  Ward,  L.  R.  7  Ch.  DIv.  754; 
Proctor  V.  Heyer,  122  Mass.  525;  and  Richardson  v.  Hall,  124  Mass.  228, 
2^35;  and  tills  appears  to  be  no  more  than  has,  upon  this  subjfct,  been  pro- 
vided for  by  the  statutes  of  the  state,  wbich  have  not  been  so  framed  as  to 
change  this  preceding  rule. 

The  provisions  authorizing  the  creation  and  definition  of  powers,  as  they 
areeoDtained  in  the  Revised  Statutes,  have  been  held,  so  far  as  they  may  be 
applicable,  to  include  the  disposition  of  both  real  and  personal  property, 
(HntUm  T.  Benkard,  92  N.  T.  296;)  and  while,  by  their  language,  they  have 
been  made  to  relate  more  especially  to  tlie  deQnitlon  and  regulation  of  powers 
concerning  the  disposition  of  real  estate,  they  are  still  to  be  applied  as  well  to 
personal  estate,  where  that  may  prove  to  be  practicable;  and  in  this  case  no 
obstacle  stands  in  the  way  preventing  that  application.  By  section  106,  art. 
8,  tit.  2,  a  1,  pt.  2,  Rev.  St.,  it  has  been  provided  that  a  power  may  be  grant- 
ed by  a  devise  contained  in  a  last  will  and  testament;  and,  by  section  74  of  the 
same  article,  a  "power"  has  been  defined  to  be  "an  authority  to  do  some  act  in 
relation  to  lands,  or  the  creation  of  estates  therein,  which  the  owner  granting 
or  reserving  such  power  might  himself  lawfully  perform, "  While  this  sec- 
tion mentions  lands  as  the  object  to  be  affected,  it  is  not  to  be  literally  con- 
strued; for,  by  the  preceding  section,  powers,  as  they  previously  existed  in 
law,  were  aliolished,  and  in  the  case  already  mentioned  the  court  of  last  re- 
sort has  held  that  these  provisions,  though  mentioning  land  alone,  are  to  be 
applied,  not  only  to  real,  but  also  to  personal,  property.  This  definition  is  ex- 
ceedingly broad  from  the  language  which  has  been  employed  to  make  it,  and 
it  has,  in  the  most  general  way,  provided  for  the  delegation  of  the  authority 
to  do  an  act  which  the  owner  of  the  property  himself  might  lawfully  perform. 
And  there  can  be  no  room  for  doubt,  if  the  testator  had  obtained  the  creation 
of  this  corporation  during  his  life-time,  he  might,  in  the  exercise  of  his  dis- 
cretion, have  done  precisely  what  he  has  declared  it  to  be  his  intention  that 
bis  trustees  and  executors  after  his  decease  might  do.  He  has,  therefore,  at- 
tempted to  confer  upon  them  no  more  or  greater  measure  of  authority  than, 
under  this  section  of  the  act,  he  was  in  general  terms  empowered  to  bestow. 

The  statute  has  further  proceeded  to  define  the  different  classes  of  powers 
which  may  be  created,  and  they  have  been  designated  as  general,  or  special 
and  beneficial,  or  in  trust;  and  that  discretionary  powers  were  intended  in 
this  manner  to  be  permitted  to  be  created,  dependent  solely  upon  the  will  and 
disposition  of  the  grantee  of  the  power,  is  rendered  evident  by  the  language 
of  section  96  of  the  same  title;  for,  while  that  section  has  provided  tliat  im- 
perative powers,  actually  creating  a  duty  for  the  grantee,  may  be  compelled 
to  be  |)erformed  by  a  court  of  equity  for  the  benefit  of  the  persons  interested, 
it  has  also  made  an  exception  to  this  power  of  compulsion  of  powera  express- 
ly dependent  on  the  will  of  the  grantee,  and  if  powers  could  not  be  legally 
created,  where  they  should  be  made  expressly  to  depend  on  the  will  of  the 
grantee  of  the  power,  there  would  be  no  room  for  making  the  exception  or 
reservation  of  them  in  this  manner  contained  in  this  section  of  the  statute. 
By  making  it,  both  the  revisers  and  the  legislature  have  demonstrated  their 
intention  to  be  to  sanction  and  permit  the  creation  of  powers  for  the  benefit 
of  an  ascertained  and  designated  beneficiary,  as  the  power  in  this  case  has 
been  created,  wholly  dependent  afterwards  for  their  execution  on  the  will  of 
the  grantee,  which  may,  or  may  net,  according  to  his  will,  be  carried  into  ex- 
ecution. Their  legality  has  been  assumed  and  made  the  subject  of  inijilied 
statutory  protection.  The  language  clearly  evinces  as  much  as  this  to  have 
been  the  design,  and  it  excludes  this  class  of  cases,  as  they  necessarily  must 
be,  from  the  compulsory  interi^osition  and  aid  of  the  court,  leaving  them  de- 
pendent alone  for  their  execution  on  the  will  of  the  grantee  of  the  power; 
and.  having  been  in  this  manner  reserved,  this  power  has  been  In  this  case, 
as  it  well  could  be,  left  to  depend,  as  the  will  has  provided  for  the  disposition 
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of  the  authority,  wholly  upon  the  vohintary  act  of  the  grantees  of  the  power. 
By  no  uther  provision  or  section  of  this  title  has  this  discretionary  class  of 
cases  be«n  either  excluded  or  brouf^bl  within  tlie  controlling  jurisdiction  of  a 
court  either  of  law  or  of  equity.  In  other  cases  authority  has  been  given  to 
the  court  to  act.  They  include  tliose  of  powers  to  be  used  for  the  benefit  of 
several  different  pprsons,  without  specifying  the  share  or  sum  to  be  allotted 
to  each,  and  provide  for  the  manner  of  executing  that  power.  80  it  has  been 
further  provided,  where  a  trustee  of  a  power,  with  the  right  of  selection, 
shall  die,  leaving  it  unexecuted,  that  its  execution  may  be  decreed  in  equity 
for  the  benefit  equally  of  the  persons  designated  as  objects  of  the  trust.  And 
where  a  power  in  trust  is  created  by  a  will,  and  the  testator  has  omitted  to 
designate  the  person  by  whom  it  is  to  be  exercised,  there  its  execution  has 
been  devolved  upon  tbesupreme  court;  butin  no  instance  has  the  law,  in  either 
of  these  sections,  or  any  others  contained  in  it,  abridged  the  authority  of  the 
testator  to  vest  in  his  executors  a  discretionary  power  over  his  estate,  to  be 
expressly  dependent  upon,  and  exercised  according  to,  the  will  of  the  grantee 
fur  the  benefit  of  the  designated  person  or  party;  and  that  such  a  power  may 
be  legally  created  appears  further  from  sections  77  and  7d  of  the  same  title. 
The  first  of  these  two  sections  sanctions  the  creation  of  a  general  power,  au- 
thorizing an  alienation  in  fee  by  means  of  a  conveyance,  will,  or  charge  of 
the  lands  embraced  in  the  power,  to  any  alienee  whatever;  and  the  following 
section  has  defined  a  special  power  to  exist  where  the  person  or  class  of  per- 
sons to  whom  the  disposition  of  the  lands  under  the  power  is  to  be  made  are 
designated.  And  this  will  is  within  that  description  of  authority,  for  it  lias 
authorized  the  disposition  of  the  testator's  property  to  a  designated  corpora- 
tion, which  it  has  been  provided  should  be  brought  into  existence  for  that 
end;  and  this  section  has,  by  no  form  of  words  or  construction  which  it  will 
support,  confined  a  special  power  to  one  which  may  be  imperative  upon  the 
grantee,  or  which  can  be  enforced  by  a  court  of  equity;  but  the  person  or 
persons  for  whose  benefit  the  power  may  be  created  are  alone  required  to  be 
designated. 

It  is,  then,  left  wholly  to  the  option  of  the  testator  what  the  form  of  the 
power  may  be,  and  to  what  extent  he  may  deem  it  proper  to  make  it  depend- 
ent upon  the  discretion  or  prudence  of  the  grantee  for  the  attainment  of  the 
end  to  be  accomplished.  By  section  95  of  the  same  article  this  special  power 
is  further  declared  to  be  "in  trust  when  the  disposition  which  it  authorizes 
is  limited  to  be  made  to  any  person  or  class  of  persons  other  than  the  grantee 
of  such  power;"  and,  like  the  other  sections,  it  is  entirely  consistent  with  the 
existence  of  uncontrollable  discretion  vested  in  the  grantee.  This  will  did 
authorize  such  a  disposition  of  the  residuary  estate  of  the  testator,  for  it  em- 
powered the  trustees  and  executors  to  transfer  that  part  of  the  estate  to  the 
body  corporate  described  and  referred  to  in  this  manner  in  the  will.  It 
stands  in  entire  harmony  with  the  class  of  cases  mentioned  in  the  next  suc- 
ceeding section,  in  which  the  execution  or  non-execution  of  the  power  is  made 
expressly  to  depend  on  the  will  of  the  grantee.  Taken  together,  these  sec- 
tions of  the  statute  supplied  ample  authority  for  the  creation  of  this  power. 
It  was  a  power,  as  this  has  been  mentioned  in  section  96  of  the  title,  whose 
"execution  or  non-execution  is  made  expressly  to  depend  on  the  will  of  the 
grantee."  That  fully  describes  it,  and  sanctions  what  the  testator  endeav- 
ored to  accomplish  by  this  delegation  of  power  to  his  trustees  and  executors. 
Section  102  of  the  same  article  has  declared  that  the  provisions  contained  in 
the  preceding  article,  from  section  66  to  section  71,  both  inclusive,  in  rela- 
tion to  express  trusts  and  trustees,  shall  apply  equally  to  powers  in  trust  and 
the  grantees  of  such  powers;  but  neither  of  these  sections  has  taken  away  the 
authority  permitted  by  the  provisions  concerning  powers  to  create  a  discre- 
tionary power  in  trust.  If  they  apply  at  all  to  such  a  trust,  they  were  in- 
tended to  provide  the  means  for  its  execution,  if  the  persons  to  whom  the 
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power  shonld  be  delegated  should  die  without  at  all  entering  upon  the  exer- 
cise of  the  discretion  confided  to  them;  and  the  cfrcuiiistance  that  the  legis- 
lature have  applied  no  more  than  these  provisions  of  article  2  to  the  cases  of 
powers,  disclosed  the  intention  to  have  been  that  the  other  sections  of  article 
2  should  in  no  way  apply  to  the  authority  to  be  exercised  in  cases  of  tliis  de- 
scription. For  tliat  reason,  while  it  may  be  true  that  a  trust  could  not  tie 
maintained  or  carried  into  effect  by  a  court  without  some  mandatoi7  direc- 
tion including  it,  it  by  no  means  follows  that  a  discretionary  power  in  trust 
shall  be  dependent  on  that  authority.  The  conclusion  is  necessarily  otlier- 
wise;  for,  as  long  as  the  statute  has,  by  its  language,  sanctioned  the  creation 
of  powers  whose  execution  or  non-execution  hiis  been  expressly  made  depend- 
ent alone  on  the  will  of  the  grantee,  they  are  necessarily  legally  entitled  to 
be  maintained.  This  principle  clearly  includes  this  case,  and  sustain.s  the 
legality  of  the  power  which  the  testator  designed  should  be  vested  in  his  ex- 
ecutors and  trustees  for  the  disposition  of  the  residue  of  his  estate  in  favor 
of  the  corporation  known  as  the  "Tilden  Trust." 

A  further  objection  has  been  presented  to  the  manner  in  which  the  law  has 
provided  for  the  management  of  this  Tilden  Trust;  but  that  relates  only  to 
its  government.  The  objection  is  more  formal  than  real,  and  does  not  inter- 
fere with  the  substantial  and  beneficial  administration  of  this  estate.  The 
object  of  the  testator  was  to  endow  this  corporation,  subject  to  the  approval 
of  his  executors  and  trustees,  for  the  benefit  of  the  masses  of  the  public;  and 
no  informal  error  or  irregularity  in  the  mode  of  its  action  can  be  permitted 
to  frustrate  that  intention,  or  prevent  it  from  being  carried  into  effect.  As 
the  case  appears  from  tiie  will,  and  the  other  proof  which  has  been  produred, 
the  power  itself  conferring  this  trust  upon  the  trustees  and  executors  has  the 
sanction  of  the  law,  and  they  have  conformed  to  its  requirements,  as  well  as 
to  those  of  the  will,  in  carrying  the  power  confided  to  them  by  the  testiitor 
into  execution.     The  judgment  should  be  affirmed. 

NOTE. 

Chakitabui  Bbqcbsts— Cestaixtt  or  BE]<rEriciAitiEs.  A  bequest  "to  the  poor"  of 
a  certain  city,  in  which  there  are  no  city  paupers  and  no  poor  fund  at  testator's  death, 
is  void  for  uncertainty.  In  re  Hoffen's  Estate,  (Wis.)  S6  N.  W.  Rep.  407.  So  is  a  di- 
rection to  executors  to  expend  money  "tor  charitable  purposes. "  But  a  bequest  to  a 
designated  institution,  "for  the  relief  of  the  resident  poor, "  is  valid;  as  is  a  bequest, 
en  a  contingency,  to  be  given  "to  any  of  my  heirs  who  are  in  need,  or  not  In  very  com- 
fortable circumstances,  as  to  my  executors  may  seem  fit  and  proper;"  or  to  establish 
a  school  for  "the  education  of  young  persons  in  the  domestic  and  useful  arts. "  Web- 
ster v.  Morris,  (Wis.)  2S  N.  W.  Rep.  858.  This  case  is  also  authority  for  saying  that  a 
bequest  for  two  or  more  alternative  charitable  uses  is  not  wholly  invalidated  by  the 
invalidity  of  one  of  the  uses.  A  residuary  legatee  of  property,  "to  be  disposed  of  by 
bim  for  suoh  charitable  purposes  as  he  shall  think  proper, "  takes  it  subject  to  distri- 
bution for  charitable  purposes.  White  v.  Ditson,  (Mass.)  4  N.  K.  Rep.  606.  And  it 
will  be  applied  to  charitable  purposes  under  direction  of  the  court,  where  the  trustee 
has  died,  leaving  the  residuary  estate  undisposed  of.  Minot  v.  Baker,  (Mass.)  1.7  N.  E. 
Rep.  839.  But,  where  no  person  is  designated  to  apply  a  legacy  "for  charitable  pur- 
poses, "  it  is  void.  Norcross'  Adm'rs  v.  Murphy's  Ex'rs,  (N.  J.)  14  Atl.  Rep.  908,  re- 
versing 9  AtL  Rep.  112.  A  residuary  legacy  to  be  distributed  by  a  court  of  cbanceiy 
among  the  "worthy  poor"  of  a  certain  city  is  valid.  Hunt  v.  Fowler,  (111.)  13  N.  E. 
Rep.  831.  So  is  a  bequest  to  a  certain  town  for  its  "worthy  and  unfortunate  poor. " 
Dascomb  v.  Marston,  (Me.)  IS  Atl.  Rep.  8S8.  Bee,  also,  Camp  v.  Crocker's  Adra'r, 
(Conn.)  5  Atl.  Rep.  604;  Beardsley  v.  Selectmen,  etc.,  (CJonn.)  3  Atl.  Rep.  557;  Howe 
V.  Wilson,  (Mo.)  8  8.  W.  Rep.  390.  A  direction  to  testator's  sisters  to  apply  the  in- 
come from  a  certain  fund  to  the  relief  "of  the  poor  and  unfortunate  whom  we  have 
aided  in  past  years,  and  also  to  others,  as  their  judgments  may  dictate,  strictly  for  pri- 
vate charities, "  Is  valid.  BuUard  v.  Chandler,  (Mass.)  21  N.  K.  Rep.  951.  So  is  a  pro- 
vision to  be  applied  by  the  executor  for  the  relief  of  testator's  "most  destitute"  rela 
tives,  within  certain  degrees,  Gafney  v.  Kenison,  (N.  H.)  10  AtL  Rep.  706;  and  a  gift 
"to  aid  indigent  young  men  "  of  a  certain  town  "in  fitting  themselves  for  the  evangelical 
ministry,  "Trustees,  etc.,  v.  Whitney,  (Conn.)  8  Atl.  Rep.  141 ;  also  a  bequest  to  an  incor- 
porated parish  in  trust  for  its  poor;  and  it  is  not  necessary  that  there  should  be  any 
poor  persons  in  the  parish  at  testator's  death,  Appeal  of  Goodrich,  (Conn.)  li  Atl.  Rep. 
49.    See,  also,  Wilson  v.  Ferry,  (W.  Va.)  1  B.  E.  Rep.  802.    But  a  clause  authorizing  an 
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ezecQtriz  to  disburse  sucb  sums  as  sbe  pleases,  not  to  exceed  a  certain  amount,  "to 

such  worthy  persona  and  objects  as  she  may  deem  proper, "  is  inoperative.  Bristol  v. 
Bristol,  (Conn.)  5  Atl.  Rep.  687.  And  a  bequest  to  a  certain  person  of  property  to  use 
lor  "religious  and  charitable  purposes"  in  such  mode  "as  will,  in  his  judgment,  best 
promote  the  cause  of  Christ, "  is  void  for  uncertainty.  Maught  v.  Getzendanner,  (Md.) 
Id.  471.  A  devise  to  a  church  or  society  incapable  of  taking,  simply  because  not  incor- 
porated, Is  not  void,  but  a  trust  arises  for  the  benefit  of  the  devisee  until  it  shall  be- 
come incorporated.    Byers  T.  McCartney,  (Iowa,)  17  N.  W,  Rep.  571. 


PEOFI.E  T>.  NOHTH  BiYEB  SUGAB  REFINING  CO.' 

(Supreme  Court,  General  Term,  First  Department    November  7, 1889.) 

1.  CoKPORATiOHS— Combinations— CORPOBATB  Acts— Trusts. 

The  action  of  the  trustees  and  stockholders  of  a  company  in  transferring  its  cap- 
ital stock  to  the  persons  in  control  of  a  combination  of  all  the  corporations  engaged 
in  the  same  business,  thereby  placing  the  control  of  its  business  in  the  hands  of 
such  persons,  being  in  conformitv  with  the  provisions  of  the  agreement  for  the  for- 
mation of  such  combination,  makes  the  corporation,  as  such,  a  party  to  the  com- 
bination, though  the  agreement  was  not  signed  by  it. 

&  BiMB—DNJcaxTsov  or  Powiks— Forfbitubb  o»  Cearteb. 

By  such  abandonment  of  the  authority  to  manage  its  affairs  vested  in  it  by  stat- 
ute, and  transfer  of  the  same  to  a  body,  distinct  from  that  designated  for  its  exer- 
cise, the  corporation  offends  against  the  provisions  of  the  aot  under  which  it  was  cre- 
ated, and  l>eoomes  liable  to  an  action  for  its  dissolution,  as  provided  by  Code  Civil 
Proo.  N.  Y.  i  1798,  subd.  1. 

t.  Saus — Restraint  of  Tbadb — Monopolirs. 

An  agreement  or  arrangement  to  brin^  about  the  combination  of  all  the  firms 
and  corporations  engaged  in  sugar  refining  in  the  United  States,  and  place  their 
affairs  in  the  hands  of  a  board,  which  is  to  have  control  of  the  business,  plainly  con- 
templates the  removal  of  competition,  and  the  advancement  of  prices  of  a  necessary 
of  life,  though  such  objects  be  not  expressed  by  its  terms ;  and  such  a  combination 
Is  unlawful  and  criminal,  under  Pen.  Code,  J  168,  subd.  6,  malting  it  a  misdemeanor 
for  two  or  mora  persons  to  conspire  to  commit  any  act  injurious  to  trade  or  com- 
merce.* 

4.  Same — ^DftesoLunoN — Aono'S  bt  Attornet  General. 

Becoming  a  party  to  such  a  combination  is  a  subversion  of  the  objects  for  which 
the  corporation  was  created,  and  renders  it  liable  to  dissolution,  under  Code  Civil 
Proc.  f  1798,  providing  that  the  attorney  general  may  bring  an  action  a^oat  a 
corporation  to  annul  its  charter  upon  the  ground  that  it  has  violated  an^  provision 
of  uiw  whereby  it  has  forfeited  its  charter,  or  become  liable  to  be  dissolved  by 
the  abuse  of  its  powers. 

Appeal  from  circuit  court,  New  York  county. 

Action  in  the  nature  of  guo  toarranto,  brought  by  the  people  of  the  state 
of  New  York,  for  the  forfeiture  of  the  defendant's  corporate  franchises,  and 
for  its  dissolution.  A  decree  of  dissolution  was  entered,  and  defendant  ap- 
peals. Code  Civil  Proc.  N.  Y.  §  1798,  provides  that  the  attorney  general  may 
bring  an  action  against  a  corporation  to  annul  its  charter  on  the  ground  that 
it  has  offended  against  the  provisions  of  the  act  under  wtiich  it  was  created, 
or  has  violated  any  provision  of  law  whereby  it  haa  forfeited  Its  charter,  or 
become  liable  to  be  dissolved  by  the  abuse  of  its  powers. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bbady  and  Danieu,  JJ. 

Charles  P.  Daly,  James  C.  Carter,  and  John  E.  Parsons,  for  appellant. 
Charles  F.  Tabor,  Atty.  Gen.,  and  Roger  A.  Pryor,  for  the  People. 

Daniels,  J.  The  judgment  from  which  this  appeal  has  been  brought,  dis- 
solved the  defendant  as  a  corporation  previously  formed  and  existing  under 
the  laws  of  this  state.  It  was  organized  under  chapter  40  of  the  Laws  of  1848 
as  ft  manufacturing  corporation,  and  its  business  was  generally  that  of  refin- 
ing and  selling  sugar,  syrups,  and  molasses.  It  was  incorporated  for  this  ob- 
ject in  February,  1865,  and  continued  to  carry  on  ita  business  until  the  close 
of  the  year  1887.    Before  that  time,  but  in  that  year,  a  plan  was  formed  and 
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adopted  for  the  formation  of  what  was  called  the  "Sugar  Uefineries  Company," 
to  go  into  effect  on  the  1st  of  October,  1887.  Its  general  object  was  to  bring 
together  the  parties  and  corporations  engaged  in  tho  niMnufacture,  refining, 
and  sale  of  sugar,  and  to  place  their  aSaii-s  under  a  board  of  11  persons,  sub- 
ject  to  a  further  increase  to  the  number  of  13,  having  to  a  large  extent  the 
management  and  control  of  this  business.  The  company  in  this  manner  pro- 
vided for  was  not,  neither  was  it  intended  to  be,  a  corporation,  but  it  was  in 
the  nature  of  a  partnership  or  combination,  designed  to  include,  as  far  as  tliat 
should  prove  to  be  practicable,  the  companies  and  persons  engaged  in  ttiis 
business  in  the  United  States.  Its  objects  were  generally  stated,  in  the  deed 
adopted  for  this  jnirpose,  to  be  (1)  to  promote  economy  of  administration,  and 
to  reduce  the  cost  of  refining,  thus  enabling  the  price  of  sugar  to  be  kept  as 
low  as  is  consistent  with  reasonable  profit;  (2)  to  give  to  each  refinery  the 
benefit  of  all  appliances  and  processes  known  or  used  by  the  others,  and  use- 
ful to  improve  the  quality  and  diminish  the  cost  of  refined  sugar;  (8)  to  fur- 
nish protection  against  unlawful  combinations  of  labor;  (4)  to  protect  against 
inducements  to  luwer  the  sUtndard  of  refined  sugars;  (5)  generally  to  promote 
the  interests  of  the  parties  hereto  in  all  lawful  and  suitable  ways.  And  the 
manner  in  which  they  were  to  be  promoted  and  attained  was  to  bring  the 
several  companies  and  parties  into  an  association,  under  the  articles  or  deed 
adopted  for  that  purpose.  Where  the  business  was  carried  on  by  individuals, 
it  was  declared  that  they  should  become  corporations,  and,  as  such,  associates 
under  this  plan.  And  while  tlie  corporations  becoming  parties  to  the  agree- 
ment were  still  to  maintain  their  separate  organizations,  and  carry  on  and 
conduct  their  own  business,  that  was  to  be  done  under  the  control  and  man- 
agement of  the  association,  tlirough  the  board  selected  to 'exercise  its  author- 
ity. That  the  corporations  becoming  parties  to  the  agreement  were  not  de- 
signed or  expected,  through  the  intervention  of  their  own  stockholders,  to 
maintain  their  organizations,  and  curry  on  their  business,  is  quite  evidently 
disclosed  by  other  provisions  of  this  deed  or  plan  of  association ;  for  the  stock 
of  each  of  the  corporations  becoming  in  this  manner  associated  was  to  be 
finally  transferred  to  this  board  of  11  members,  and  in  its  place  shares  were  to 
be  issued  by  the  association,  and  divided  among  the  corporations,  and  distrib- 
uted to  their  respecti  ve  stockholders  in  the  proportions  previously  held  by  them 
in  the  corpor^ilions  themselves,  and  ultimately  to  the  amount  of  the  shares  of 
the  Sugar  llefineries  Company.  The  earnings  or  profits  of  the  business  of 
the  associated  corporations  were  required  to  be  paid  over  to  the  board,  and 
that  board  was  empowered  to  designate  the  dividend  which  should  be  propor- 
tionately distributed  to  the  holders  of  the  certificates  issued  by  the  board  for 
its  shares;  and  the  certificates  of  stock  of  the  corporations  were  to  be  held  by 
this  board,  and  it  was  empowered  by  the  deed  or  plan  only  to  transfer  so  much 
of  them,  from  time  to  time,  to  such  persons  as  it  might  be  desired  to  qualify 
as  trustees  or  directors  or  other  officers  of  the  corporations,  and  which  were 
to  be  held  by  them  "subject  to  the  provisions  of  this  instrument."  Ko  period 
of  time  was  declared  during  which  this  association  should  continue  to  exist, 
and  manage  the  affairs  of  the  corporations;  but  that  it  was  intended  to  be  of 
a  durable  character  is  evinced  by  the  provisions  made  for  the  management  of 
the  business,  and  for  the  selection  and  continuance  in  office  of  members  of 
'the  board.  They  were  first  selected  and  named  in  the  agreement,  one  class  of 
which  were  to  hold  office  for  seven  years,  the  second  class  for  five  years,  and 
the  third  for  three  years;  and  at  the  expiration  of  their  respective  terms  of 
office  their  successors  were  to  be  elected  for  the  term,  in  each  case,  of  seven 
years.  The  association  was  plainly,  therefore,  intended  to  be  one  of  a  dura- 
ble and  continuing  character.  And  from  the  members  of  the  board  it  was 
empowered  to  appoint  a  president,  vice-presideut,  treasurer,  and  secretary, 
and  to  create  other  offices,  and  appoint  persons  to  fill  them ;  and  also  to  desig- 
nate the  duties  and  prescribe  the  power  of  the  several  officers  and  committees 
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of  the  association,  and  to  "make  by-I:uvs;  nnil  all  ai-r::;isempiit8  for  meet- 
ings, elections,  and  all  detuls  not  herein  sp-c  'V.iily  pnivjded  for,  shall  be 
made  by  the  board."  The  capital  of  tlie  association  was  fixed  at  the  sum  of 
050,000,000,  a  portion  of  which  was  to  be  letained  to  bring  in  other  refining 
companies,  but  in  every  instance  to  be  first  incorporated,  and  raake  them  par- 
ties to  the  agreement  or  plan.  This  instrument  was  subscribed  on  the  16th 
of  August,  1887,  by  12  different  corporations  and  individual  concerns,  the  de- 
fendant being  made  a  party  to  it  at  that  time  only  by  tlie  signature  of  its  sec- 
retary, and  the  power  to  do  that  was  afterwards  revoked.  Other  corporations 
engaged  in  tlie  business  afterwards  became  parties  to  the  arrangement,  ag- 
gregating finally  17  different  companies  employed  in  this  business;  leaving  in 
the  United  States  certainly  no  more  than  6  other  companies  or  firms  engaged 
in  this  business.  The  association,  therefore,  appears  to  have  been  intended 
to  include  all  the  companies  and  firms  of  Individuals  engaged  in  this  business 
in  tlie  United  States;  and,  so  far  as  it  should  prove  successful  in  associating 
them,  it  would  completely  extinguish  all  competition  between  the  corpora- 
tions becoming  members  of  the  association.  Those  who  became  parties  to  it 
were  not  only  located  in  the  state  of  New  York,  but  in  the  state  of  Massacha- 
setts,  and  apparently,  from  the  names  of  the  companies,  in  the  state  of  Ohio, 
in  Missouri,  in  the  state  of  Louisiana,  and  the  city  of  San  Francisco. 

To  maintain  the  action,  it  was  alleged  that  the  defendant  did  become  a  party 
to  this  association  or  combination,  although  it  revoked  and  withdrew  the  au- 
thority of  its  secretary  to  subscribe  its  name  to  the  agreement.  This  was  de- 
nied on  belialf  of  the  defendant;  it  being  insisted,  in  support  of  the  denial, 
that  what  had  taken  place  was  done  by  the  stockholders  of  the  company,  as 
distinguished  from 'its  trustees  and  the  company  itself.  And  the  farther  po- 
sition has  been  taken  tiiat  the  action  proved  to  have  been  had  by  the  stock- 
holders was  inoperative  in  the  way  of  bringing  in  the  defendant  as  a  party  to 
this  combination.  It  is  undoubtedly  true,  as  the  law  was  stated  to  be  in  Car 
Co.  V.  Xailu  ay  Co.,  115  U.  S.  587,  t>  Sup.  Ct.  Rep.  194,  that  while  the  stock- 
holders of  corporations,  in  a  general  sense,  own  its  property,  they  "are  not 
the  managers  of  its  business,  or  in  the  immediate  control  of  its  affairs.  Or- 
dinarily, they  elect  the  governing  body  of  the  corporation,  and  that  body  con- 
trols its  property."  115  U.  S.  597,  6  Sup.  Ct.  Bep.  199.  And  that  this  was 
the  scheme,  generally,  under  which  the  defendant  was  incorporated,  appears 
from  the  act  of  1848,  and  its  various  amendments..  But  it  is  far  from  following, 
from  the  existence  of  this  general  principle,  that  the  defendant  did  not  become 
a  party  to  this  association  and  agreement,  ^bat  it  intended  to  become  such 
party  appears  from  the  minutes  of  the  meeting  of  its  stockholders  held  on  the 
22d  of  April,  1887 ;  for  a  resolution  was  then  adopted  empowering  three  persons, 
who  were  memtjers  of  its  board  of  trustees,  as  "a  committee  to  make  arrange- 
ments to  perfect  the  said  consolidation  in  behalf  of  the  North  River  Sugar  Re- 
fining Company,  with  full  power  to  act,  and  to  sign  all  contracts  and  agreements 
in  the  name  of  the  said  North  River  Sugar  Refining  Company,  of  whatever  name 
or  nature,  concerning  said  consolidation ;"  and  further  authorizing  the  president 
and  secretary  of  the  company  "to  sign  all  contracts,  agreements,  and  papers 
which  the  above-named  committee  may  make  in  relation  to  the  said  consolida- 
tion." And  it  was  under  thisauthority  that  the  secretary  did  sulncribe  the  name 
of  the  corporation  to  the  deed  or  agreement.  On  the  4th  of  November,  1887," 
another  meeting  of  the  stockholders  of  the  defendant  was  held,  in  which  the 
proceedings  of  the  previous  meeting  were  referred  to,  and  revoking  the  powers 
thereby  conferred  upon  the  president  and  secretary,  and  discharging  the  com- 
mittee from  further  consideration  of  the  subject,  and  canceling  and  annulling 
the  preceding  resolutions.  But  that  it  was  designed  to  decline  in  this  man- 
ner to  become  a  party  to  the  deed  and  the  association  appears  not  to  have 
been  the  fact;  for  a  further  meeting  was  held  by  the  stockholders  of  the  com- 
pany on  the  25th  of  November,  1887,  at  which  it  was  finally  resolved,  through 
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a  committee  of  three  selected  for  that  purpose,  to  deliver  the  stock  of  the 
company  "to  John  £.  Searles,  Jr.,  or,  at  his  request,  to  John  E.  Parsons, 
John  B.  Dos  Passos,  and  Franklin  Bartlett,  trustees,  on  receipt  of  the  sum 
of  three  hundred  and  twenty-five  thousand  dollars,  the  proceeds  to  he  divided 
among  the  stockholders  of  this  date  according  to  their  respective  shares." 
This  resolution  was  carried  unanimously  by  the  votes  of  the  persons  present, 
who  included  all  the  stockholders  in  the  company  with  the  exception  or  two, 
but  who  were  stated  in  fact  to  have  consented  to  the  delivering  up  of  their 
stock.  The  design  did  exist,  therefore,  to  transfer  the  entire  stock  of  the 
company  to  the  person  or  persons  named  in  the  resolution.  And  it  was 
proved  by  what  afterwards  took  place  that  this  transfer  was  intended  to  make 
the  defendant  a  party  to  the  association;  for,  pursuant  to  the  resolution,  the 
stock  was  so  transferred  to  Mr.  Searles,  who  was  a  member  of  the  board  of  the 
Sugar  Refineries  Company,  and  it  was  transferred  by  him  to  that  board.  And 
certificates  of  shares  in  that  company  were  issued  to  him  in  place  of  this  stock, 
and  divided  and  distributed  among  the  stockholders  of  the  defendant,  meet- 
ing, acting,  voting,  and  consenting  in  this  manner  to  the  consolidation  of  their 
company.  What  was  delivered  to  the  stockholders  in  the  defendant  by  way 
of  certificates  in  the  Sugar  Refineries  Company  was  precisely  what  they  were 
entitled  to  have  under  the  plan  or  agreement  made  for  the  association  of  these 
manufacturing  companies.  The  stipulations  upon  that  subject  were  all  fully 
observed  and  carried  into  effect.  And  from  what  transpired  In  this  manner, 
and  the  fact  that  only  corporations  could  enter  the  association,  it  is  evident 
that  the  intention  was  to. make  the  defendant,  in  its  corporate  capacity,  a 
party  to  this  association  or  combination,  as  the  deed  or  agreement  provided 
that  might  be  done,  but  without  adding  its  formal  signature  to  the  i  nstrument 
itself.  And  that  it  could  be  made  a  party  to  the  association  or  combination 
in  this  manner  results  from  the  authority  delegated  by  and  vested  in  tlie  per- 
sons who  acted  upon  the  subject;  for  they  not  only  included  all  the  stockhold- 
ers who  owned  the  legal  entity  known  as  the  "corporation,"  {Oil  Co.  v.  Mar- 
bury,  91  U.  S.  587,  589,  590,)  witli  the  two  exceptions  already  mentioned, 
owning  but  18  shares  of  the  stock,  but  they  also  Included  every  member  of 
the  boHid  of  trustees  of  the  defendant.  They  all  acted  together  in  this  man- 
ner,— trustees  and  shareholders;  the  former  in  both  capacities,  as  they  law- 
fully could,  {Paulding  v.  Steel  Co.,  94  N.  Y.  835,  341;]  and,  with  the  two 
«xceptions  already  mentioned,  voted  to  transfer  the  stock  of  the  company  in 
this  manner  to  Mr.  Searles.  who  was  an  officer  of  the  board,  in  substantial, 
though  not  literal,  compliance  with  the  proposals  contained  in  the  deed  or 
agreement  which  had  been  devised  and  adopted  for  this  object.  The  effect  of 
what  they  did  through  their  committee,  who  were  also  a  majority  of  the  trus- 
tees, was  to  irrevocably  place  all  the  stock  of  the  defendant  in  the  hands,  and 
subject  to  the  control,  of  the  Sugar  Befineries  Company,  to  receive  through 
its  board  shares  in  that  company  in  place  of  the  stock  in  this  way  surrendered, 
and  to  permanently  place  the  business  and  control  of  the  defendant  wholly 
under  the  dominion  of  the  board,  through  its  authority  to  designate  the  de- 
fendant's future  trustees  and  officers,  and  to  transfer  to  the  persons  selected 
for  those  offices  such  shares  of  stock  only  as  would  be  necessary  to  render 
them  eligible  under  the  law.  These  persons,  acting  together  in  this  manner, 
as  trustees  and  stockholders,  not  only  had  the  authority,  so  far  as  that  could 
be  exercised,  of  making  the  defendant  a  party  to  the  associntion,  but  they,  as 
A  matter  of  fact,  by  what  transpired,  did  make  it  such  a  party,  and  subjected 
it  as  completely  to  the  power  and  control  of  the  board  of  the  Sugar  Refineries 
Company  as  though  the  deed  or  plan  of  the  association  had  in  the  most  formal 
manner  been  subscribed  under  the  authority  of  the  board  of  trustees  of  the 
defendant.  There  is  no  ground,  therefore,  to  support  the  position  thnt  the 
defendant  did  nut  become  a  party  to  this  combination.  The  persons  entitled 
to  exercise  control  over  it  and  manage  its  affairs  consented  and  resolved  to 
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make  it  a  party;  and  they  did  make  it  a  party,  and  carried  oat  all  the  arrange- 
ments required  for  that  purpose,  in  conformity  with  the  formal  provisions  uf 
the  agreement  made  for  the  asaor'iation  and  combination  of  these  corporations, 
with  the  solitary  exception  of  subscribing  it. 

And  by  this  proceeding  they  practically  renounced  and  abandoned  the  con- 
trol which,  through  Its  board  of  trustees,  they  were  to  exercise  over  the  man- 
agement and  business  of  the  corporation,  and  transferred  it  to  the  board  of 
the  Sugar  Beflneries  Company,  and,  with  the  other  associates,  thereby  com- 
pletely abolislied  all  power  of  competition  between  these  companies.  That 
was  an  abandonment  of  the  authority  vested  in  this  corporiition  by  the  statute 
for  its  management  and  government,  and  the  delegation  and  transfer  of  that 
management  and  government  to  a  body  of  men  entirely  distinct  from  that 
designated  by  the  statute  for  the  control  and  management  of  the  cor])oration. 
By  these  circumstiinces  it  ceased  to  exercise  the  functions  prescribed  by  law, 
and  placed  the  corporation  under  the  dominion  of  an  authority  unknown  to 
the  statute;  and  it  thereby  offended  against  the  provisions  of  the  act  by  and 
under  which  it  had  been  created,  and  for  that  reason  it  is  asserted  to  have  be- 
come liable  to  this  action  for  its  dissolution.    Code  Civil  Proc.  §  1798,  subd.  1. 

But  it  is  not  requisite  to  place  the  disposition  of  the  case  solely  upon  the 
effect  to  be  attributed  in  this  manner  to  wliat  was  shown  to  have  taken  place; 
for  it  is  to  be  inferred  from  the  provisions  inserted  in  and  raaile  a  part  of  the 
deed  or  agreement,  and  accepted  in  this  manner  by  the  defendant,  that  this 
association  or  combination  of  the  parties  engaged  in  this  business  was  in- 
tended to  bring  about  and  secure  ulterior  advantiiges  in  the  way  of  advanced 
profits  to  the  associates  themselves,  and  the  persons  who  had  received  their 
certificates  of  sliares  of  the  Sugar  Refineries  Company.  It  has  not,  it  is  true, 
been  in  words  asserted  in  the  deed  or  agreement  that  the  association  was  de- 
signed to  control  the  sale  of  sugar,  syrups,  and  molasses  throughout  the  coun- 
try; neither  was  it  necessary  that  it  should  be  so  stated,  as  long  as  that  may 
reasonably  be  inferred  to  liave  been  a  leading  object  or  inducement  to  the 
creation  of  the  association  itself.  And  the  case  was  so  tried  as  to  allow  that 
inference  to  be  followed.  At  the  close  of  the  evidence  given  upon  the  trial, 
each  party  applied  to  the  court  to  dispose  of  the  action  by  a  direction  for  a 
verdict.  Neither  suggested  or  claimed  that  any  question  of  fact  had  been 
presented  winch  should  be  submitted  to  the  jury;  and  the  court,  acting  upon 
these  applications,  directed  a  verdict  in  favor  of  the  plaintiff,  holding,  under 
the  evidence,  that  an  unlawful  combination  had  been  entered  into  by  the  de- 
fendant and  these  other  companies  to  control  the  production  and  sale  of  sugar 
in  the  country.  And  if  that  conclusion  may  be  supported,  by  way  of  inference, 
from  the  provisions  contained  in  the  agreement,  and  the  evidence  given  upon 
the  trial,  the  direction  was  riglit;  for  the  court  was  at  liberty,  under  these 
applications,  to  draw  the  same  inferences  from  the  pi-oofs  which  the  jury 
would  have  been  justified  in  drawing  if  the  case  had  been  submitted  a<<  a  mat- 
ter  of  fact  to  them.  Stratford  v.  Jones,  97  N.  Y.  586;  Provost  v.  McEnerw, 
102  N.  Y.  650,  5  N.  £.  Kep.  795.  Whatever  presumptions  or  inferences, 
therefore,  may  be  deduced  from  the  evidence  were  then,  and  are  now,  to  be 
adopted,  so  far  as  that  may  be  a  necessity,  for  the  support  of  the  verdict  and 
judgment.  The  law  does  not  require  that  instruments  of  this  description, 
before  they  may  be  declared  to  be  illegal,  shall  in  plain  language  atflrm  the 
intention  to  be  to  prevent  competition,  and  control  the  market,  or  advance 
the  prices  of  necessary  commodities,  as  the  articles  of  sugar,  syrups,  and  mo- 
lasses clearly  are.  If  it  did,  it  would  by  that  requirement  supply  a  device  for 
evading  its  wholesome  restraints,  and  rendering  its  principles  utterly  nuga- 
tory. That  has  never  been  exacted.  But  the  courts,  as  in  other  cases,  are 
permitted  to  place  themselves  in  the  position  of  the  parties  entering  into  the 
agreement  or  arrangement  to  discover  the  objects  or  designs  by  wbicb  they 
may  have  been  actuated.     Woodruff  y.  Woodruff,  52  N.  Y.  53.    It  was  there 


Digitized  by 


Google 


Sup.  Ct.]  FKOPLB  V.  NOBTB   RIVKB  SCQAB  BBFIHING  CO.  411 

said:  "We  must  consider  the  sltaatlon  of  the  parties,  the  subject-matter  uf 
the  contract,  and  the  surrounding  circumstances,  with  a  view  of  ascertaining 
the  purpose  and  intent  of  the  parties."  Id.  67.  And  Knapp  v.  Warner,  57 
N.  Y.  668,  supports  this  statement  of  the  law.  The  language  of  the  instru- 
ment, therefore,  is  not  alone  to  be  consulted,  but  it  is  to  l^  considered  in  view 
uf  these  circumstances,  and  of  the  conduct  and  probable  motives  of  the  indi- 
viduals engaged  in  bringing  it  about;  and  all  that  maybe  implied  in  this  way 
from  the  agreement  is  to  be  considered  as  contained  in  it,  for  the  purpose  uf 
discovering  what  was  intended  to  be  accomplished.  Jones  v.  Kent,  80  N.  Y. 
585,  588.  By  the  application  of  these  rules  to  this  case,  tlie  leading  obje<  t  is 
disclosed,  with  a  reasonable  degree  of  clearness,  to  be  that  the  affairs  and 
business  of  the  combination  or  association  should  be  so  managed  and  carried 
on  as  to  promote  the  proSt  and  gain  of  the  associates.  The  board,  indeed, 
was  expressly  authorized  to  promote  the  interests  of  the  parties  in  all  suitable 
as  well  as  lawful  ways,  and  to  provide  for  all  details  not  specifically  mentioned. 
That  clearly  comprehends  the  power  to  prescribe  and  regulate  the  selling 
prices  of  the  articles  to  be  produced.  And  where  the  effect  of  the  arrange 
ment  is  to  permanently  secure  the  control,  or  the  sulntantial  control,  of  this 
product,  and  of  its  sale,  as  that  has  been  done,  it  is  no  more  than  just  to  in- 
fer that  the  control  is  to  be  used  to  avoid  competition  and  enhance  prices,  and 
in  that  manner,  as  it  is  the  ordinary  expedient  for  that  end,  promote  the  in- 
terests, and  add  to  the  profits,  of  the  associates.  In  this  case  it  was  a  leading 
object  to  combine  together  the  different  corporations  and  individuals  engaged 
in  this  business,  not  only  in  and  about  the  city  of  New  York,  but  throughout 
the  country,  and  to  secure  that  control  by  a  substantial  organization  for  an 
indefinite  period  of  time.  This  was  not  to  he  done,  and  was  not  in  fact  done, 
for  an  idle  purpose,  or  merely  to  furnish  the  means  of  protection  against  un- 
lawful combinations,  or  for  any  other  mere  economical  object;  but  it  was 
manifestly  to  place  this  business  within  the  control,  and  subject  to  the  dicta- 
tion, of  this  association,  and  of  the  board  selected  for  the  government  of  its 
affairs.  And,  after  putting  forth  the  efforts  necessary  to  secure  that  end.  it 
would  not  only  be  idle,  but  absurd,  to  indulge  in  the  supposition  that  it  was 
not  intended  to  wield  the  autiiority  in  this  manner  secured  for  the  pecuniary 
advantage  of  the  associates;  and  the  direct  and  usual  way  in  which  that  is 
accomplished,  following  out  the  common  impulses  of  practical  business  men, 
is  by  the  advancement  of  the  prices  of  the  commodities  manufactured  and 
Bold  in  the  course  of  the  business  whose  control  may  be  in  this  way  secured. 
When  the  opportunity  to  do  that  is  provided,  human  selfishness  is  sure  to  turn 
it  to  a  profitable  account.  A  jury  certainly  would  be  fully  justified  in  con- 
cluding, from  the  agreement  and  the  other  facts  in  evidence  in  the  case,  that 
the  governing  object  of  the  a-ssociation  was  to  promote  its  interests,  and  ad- 
vance the  prosperity  of  the  associates,  by  limiting  the  supply,  when  that 
could  properly  be  done,  and  advancing  the  prices  of  the  products  produced  by 
the  companies.  To  conclude  otherwise  would  be  to  violate  all  the  observa- 
tions and  experiences  of  practical  life.  This  is  a  controlling  feature  in  tliis 
controversy.  And  that  it  was  intended  to  be  secured  by  the  organization  pro- 
Tided  for,  and  which  actually  took  place,  is  reasonably  free  from  doubt;  and. 
where  that  appears  to  l>e  the  fact,  the  agreement,  association,  combination, 
or  arrangement,  or  whatever  else  it  may  be  called,  having  for  its  objects  the 
removal  of  competition,  and  the  advancement  of  prices  of  necessaries  of  life, 
is  subject  to  the  condemnation  of  the  law  by  which  it  is  denounced  as  a  crim- 
inal enterprise.  The  law  at  this  time,  as  it  has  for  many  years,  in  this  state, 
has  made  it  a  misdemeanor  for  two  or  more  persons  to  conspire  "to  commit 
any  act  injurious  to  the  public  health,  to  public  morals,  or  to  trade  or  com- 
mence, or  for  the  perversion  or  obstruction  of  justice,  or  of  the  due  adminis- 
tration of  the  law."  Pen.  Code,  §  168,  subd.  6.  And  combinations  and  as- 
sociations of  this  form  have  been  held,  in  this  and  other  states,  to  violate 
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these  provisions  of  the  statute,  so  far  as  they  prohibit  acts  injorious  to  trade 
or  commerce. 

In  Stanton  t.  AUen,  5  Denio,  434,  this  precise  point  was  presented  under 
the  same  statute,  as  it  was  tlien  a  part  of  the  general  laws  of  the  state;  and  it 
was  there  held  that  an  association  of  boat  proprietors  on  tlie  canals,  thongh 
not  including  all  of  them,  under  an  agreement  to  regulate  the  price  of  freight 
by  uniform  scales  to  be  fixed  by  a  committee  chosen  by  themselves,  ami  to 
divide  the  profits  of  their  business  according  to  the  number  of  boats  employed 
by  eacli,  was  unlawful ;  for  it  was  considered  that  the  effect  of  the  association 
or  agreement  was  to  increase  prices  and  prevent  competition  in  the  business 
to  which  it  related.  A  similar  point  came  l>efore  the  court  in  Hooker  v. 
Vandewater,  4  Denio,  8-19,  and  the  same  ruling  was  made  by  the  court.  In 
Coal  Co,  V.  Coal  Co.,  68  Fa.  St.  173,  five  coal  companies  entered  into  an  agree- 
ment in  this  state  to  divide  two  coal  regions  of  which  they  had  the  control, 
to  appoint  a  committee  to  take  charge  of  their  interests,  which  was  to  decide 
all  questions,  and  appoint  a  general  agent,  through  whom  the  coal  mined  was 
to  bie  delivered,  each  corporation  to  deliver  its  proportion  at  its  own  cost  in 
the  different  marliets  at  such  time  and  to  such  persons  as  the  committee 
might  direct,  which  was  to  adjust  the  prices  and  rates  of  freight,  and  enter 
into  agreements  with  other  companies,  and  by  which  the  five  companies  might 
sell  their  coal  themselves  only  to  the  extent  of  their  proportion,  and  at  prices 
adjusted  by  the  committee,  and  the  agent  to  suspend  shipments  by  either  be- 
yond their  proportion,  the  prices  to  be  averaged  and  payments  made  to  those 
in  arrear  by  those  in  excess,  and  neither  to  sell  coal  otherwise  than  as  agreed 
tipon.  And  this  agreement  was  held  by  the  court,  under  the  statute  alreaily 
referred  to,  to  be  void,  and  incapable  of  being  carried  into  effect.  It  was  held 
to  contemplate  a  business  arrangement  injurious  to  the  trade  and  commerce 
of  tlie  state,  and  for  that  reason  incapable  of  being  legally  supported,  This 
case,  as  well  as  the  others,  is  direct  authority  against  the  legality  of  the 
association  to  which  the  defendant  was  made  a  party.  The  only  substantial 
dilTerence  between  the  cases  is  that  arising  out  of  the  fact  that,  in  those  re- 
ferred to,  the  parties  had  expressed  by  their  agreement,  what  in  this  case  was 
left  to  be  plainly  inferred  from  it,  and  from  the  circumstances  attending  the 
consummation  of  the  arrangement,  that  it  was  part  of  the  object  in  view  to 
regulate  prices,  and  in  that  manner  promote  the  interests  of  the  associates  in 
the  sale  of  their  productions.  In  Amot  v.  Pittston,  68  N.  Y.  558,  a  quite 
similar  case  was  brought  before  the  courts  in  this  state;  and  the  agreement 
there  made,  including  no  other  essential  attributes  than  those  which  by  plain 
Inference  are  attached  to  the  present  case,  was  held,  for  the  reasons  already 
mentioned,  to  >>e  illegal  and  void.  In  the  opinion  which  was  then  delivered 
it  was  said:  "That  a  combination  to  effect  such  a  purpose  is  inimical  to  the 
interests  of  the  public,  and  that  all  contracts  designed  to  effect  such  an  end 
are  contrary  to  public  policy,  and  therefore  illegal,  is  too  well  settled  by  ad- 
judicated cases  to  be  questioned  at  this  day."  Id.  565.  And  in  support  of 
this  conclusion  the  case  just  mentioned,  decided  in  the  state  of  Pennsylvania, 
Is  cited  with  approval.  A  like  combination  between  producers  and  dealers  in 
salt  was  in  the  same  manner  condemned  i  n  Salt  Co.  v.  Quthrie,  35  Ohio  St.  666. 
And  so  it  was  in  Association  v.  Kock,  14  La.  Ann.  168,  where  an  agreement 
was  made  between  several  commercial  firms  for  three  months  not  to  sell  India 
cotton  bagging  without  the  consent  of  the  majority.  The  court,  in  its  decis- 
ion, held  that  "the  agreement  between  the  parties  was  palpably  and  unequivo- 
cally a  combination  in  restraint  of  trade,  and  to  enhance  the  price  in  the 
market  of  an  article  of  primary  necessity  to  cotton  planters."  Id.  169.  In 
Jiailroad  Co,  v.  Railroad  Co.,  15  Fed.  Rep.  650,  the  same  rule  was  followed. 
And  so  it  was  in  Hilton  v.  Eckersley,  6  £1.  &  Bl.  47.  The  action  was  there- 
upon a  bond  to  carry  into  effect  a  similar  arrangement;  and  it  was  held  bj 
the  court  to  be  void,  and  that  the  suit  could  not  be  sustained.    In  Trantportoi' 
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tion  Co.  V.  Line  Co.,  22  W.  Va.  600,  it  was  held  by  the  court  that  "the  com- 
mon law  will  not  permit  individu»ls  to  oblige  themselves  by  a  contract  either 
to  do,  or  not  to  do,  a  particular  thing,  when  the  thing  to  be  done  or  omitted 
is  in  any  degree  clearly  injurious  to  the  public."  Id.  617.  And  that  was 
further  maintained  in  Telegraph  Co.  v.  Telegraph  Co.,  65  Ga.  160.  And  it 
Wits  again  followed  in  Hazlehurat  y. Railroad  Co., 43  Ga.  13.  And  Craft  v. 
McCtnumghy,  79  111.  346 ;  Raymond  v.  Leavitt,  46  Mich.  447, 9  N.  W.  Bep.  525; 
Colles  V.  Directory  Co.,  11  Hun,  397;  Watson  v.  Companies,  52  How.  Pr.  348; 
Futdds  V.  Tates,  57  111.  416;  and  FoWa  Appeal,  91  Pa.  St.  434,— are  pointedly 
to  the  same  effect.  And  so  is  the  theory  maintained  in  Qibhs  v.  Oas  Co.,  130 
U.  S.  396,  9  Sup.  Ct.  Kep.  553;  for  there  combinations  and  associations  hav* 
ing  in  view  the  advancement  of  the  prices  of  necessary  commodities,  for  tlie 
benefit  of  the  associates,  were  held  to  \»  illegal.  And  this  also  secured  the 
approval  of  the  court  in  Alger  v.  ThacTur,  19  Piclc.  51.  That  case,  it  is  true, 
differed  materially  from  the  facts  here  presented.  But  the  court  incidentally, 
and  apparently  with  propriety,  a>Ided  that  the  principle  proceeded  upon  was 
especially  "applicable  to  wealthy  companies  and  large  corporations,  who  have 
the  means,  unless  restrained  by  law,  to  exclude  rivalry,  monopolize  business, 
and  engross  the  market.  Against  evils  like  these,  wise  laws  protect  individuals 
and  the  public  by  declaring  all  such  contracts  void."  And  this  was  expressly 
sanctioned  in  Stewart  v.  Transportation  Co.,  17  Minn.  372,  (GU.  348,)  wht-re 
it  was  concluded  to  be  "against  the  general  policy  of  tlie  law  to  destroy  or  in- 
terfere with  free  competition,  or  to  permit  such  destruction  or  interference." 
17  Minn.  395,  (Gil.  372.^  And  Wright  v.  Ryder,  36  Gal.  342,  sustains  the 
same  principle;  and  so  does  Murray  v.  Vanderhilt,  89  Barb.  141.  In  Reene 
V.  Kent,  4  N.  Y.  St.  liep.  431,  the  association  was  to  advance  the  price  of 
lard  by  in  part  withholding  from  the  market  that  which  was  owned  or  con- 
trolled by  the  associates;  and  It  was  held  by  this  court  that  the  agreement 
was  void,  and  incapable  of  l)eing  enforced  in  a  court  of  justice.  In  all  these 
cases  the  reservation  of  the  power  to  control  the  prices  of  necessary  products, 
whether  by  express  agreement  or  fair  implication,  has  been  condemned  as  un- 
lawful. 

A  large  class  of  cases  has  been  cited  and  relied  upon  in  support  of  the  ap- 
peal permitting  a  limited  division  or  mutual  regulation  of  certain  business 
interests;  but  they  do  not  seem  to  be  appl. cable  to  this  controversy,  for  neitlier 
of  them  maintains  the  validity  of  a  combination  or  association  made  between 
corporations  or  individuals  engaged  in  the  production  and  sale  of  necessary 
articles,  through  which  competition  is  to  be  avoided,  and  the  prices  of  such 
articles  to  the  consumers  are  to  be  advanced.  The  case  of  Match  Co.  t. 
Roeher,  35  Hun,  421,  affirmed  106  K.  Y.  473, 13  N.  E.  Bep.  419,  and  all  other 
similar  cases,  are  entirely  distinguishable  in  principle  from  this  controversy. 
And  it  was  considered  so  in  the  decision  made  in  the  last  case  by  the  court  of 
appeals,  where  it  was  said  that  "combinations  betweeen  producers  to  limit 
production,  and  to  enhance  prices,  are  or  may  be  unlawful,  but  they  stand  on 
M  different  footing."  106  N.  Y.  488,  13  N.  £.  Rep.  422.  The  facts  of  the 
case  of  Railroad  Co.  v.  Railroad  Co.,  6  H.  L.  Cas.  113,  where  the  agreement 
between  the  different  railway  companies  was  maintained,  has  been  given  prom- 
inence as  sustaining  the  combination  now  under  examination.  But,  while 
that  case  sustained  the  agreement  which  was  there  made  for  the  limited  man- 
agement of  different  railways,  it  is  not  to  be  followed  as  an  adjudication  hav- 
ing controlling  weight  over  this  controversy;  for  it  was  not  understood  or  in- 
tended to  be  held  by  the  courts  in  which  that  case  was  examined  that  an  as- 
sociation or  combination  of  this  description,  extending,  as  it  does,  from  the 
Atlantic  to  the  Pacific  coast,  and  obviously  designed  to  advance  the  price  of 
-necessary  commodities  of  life,  could  be  maintained.  In  fact,  the  opposite 
principle  was  conceded  when  this  case  was  decided  by  the  court  of  queen's 
bench,  21  Law  J.  Q.  B.  89,  for  it  was  there  added,  in  the  course  of  the  opin- 
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ion,  that  if  the  parties,  by  their  agreement,  proposed  to  trtoavor  to  prevent 
a  competition  generally,  there  might  be  weiglit  in  the  objection  that  it  was 
injurious  to  the  public  by  giving  the  plaintiffs  a  monopoly.  Id.  93.  Tb* 
leading  cases  of  Collins  v.  Locke,  L.  B.  4  App.  Cas.  674;  Association  v.  Walsh, 
2  Daly,  1;  Wiokent  v.  Evans,  3  Young  &  J.  318;  Uoller  Co.  v.  Ctishman, 
143  Mass.  353,  9  N.  E.  Rep.  629;  and  Marsh  v.  Russell,  66  N.  Y.  288,— are 
so  far  diversiiled  in  their  facts  from  the  leading  and  controlling  circumstances 
in  this  case  as  to  be  inapplicable  to  it.  And  that  may  also,  with  propriety. 
1)6  said  of  Leslie  v.  LoHUard,  110  N.  Y.  619,  18  N.  E.  Rep.  363,  as  well  as 
the  still  later  case  of  Fowle  v.  Park,  131  U.  S.  88,  9  Sup.  Ct.  Rep.  658.  This 
controversy  is  within  the  authority  and  principles  of  the  other  adjudications 
which  have  been  mentioned,  so  distinctly  and  entirely  as  to  render  it  only 
necessary  to  depend  upon  and  follow  them  for  its  disposition. 

As  the  fai-ts  have  been  developed,  the  association  or  combination  into  which 
tl)e  defendant  has  in  this  manner  entered  was  created  for  an  unlawful  object; 
and  it  has,  by  making  itself  a  party  to  that  association,  renounced  and  aban- 
doned its  own  duties  for  the  transaction  and  management  of  its  business,  and' 
placed  its  interests  and  affairs  under  tbedictation  and  control  of  a  board  which 
legally  should  h/ve  no  power  over  it,  and  rendered  itself  liable  to  the  judg- 
ment which  has  been  recovered  in  this  action.  And  the  possibilities  that 
other  business  enterprises  in  the  same  pursuit  may  be  set  on  foot  to  counter- 
act the  effect  of  this  combination  will  not  relieve  the  defendant  from  this  re- 
sult. That,  in  view  of  the  large  capital  and  extended  combination  already 
secured,  is  a  very  remote  probability;  for  other  manufacturers,  brought  in 
competition  with  this  combination,  could  easily  be  driven  from  the  field  of 
trade  by  it,  and  its  paramount  control  still  maintained  and  perpetuated.  And 
the  probability  that  its  power  would  be  used  in  this  manner  is  so  decidedly 
fortified  by  experience  that  capital  would  be  reluclantly  placed  at  the  risk  of 
loss  by  other  persons,  with  so  formidable  a  competitor  to  be  encountered. 
But,  if  it  should  be  otherwise,  the  law  will  not  tolerate  or  excuse  the  com- 
bination.; for  the  interposition  of  third  persons,  in  no  way  connected  with  it, 
to  counteract  its  effects,  is  no  excuse  or  justification  for  the  wrong  this  com- 
bination has  in  this  manner  committed.  A  wrong-doer  is  never  excused  from 
the  consequences  of  his  wrong  for  the  reason  that  other  parties,  not  acting 
under  his  direction  or  authority,  may  interpose,  and  in  a  measure  defeat  the 
consequences  of  the  wrong. 

Evidence  was  given  upon  the  trial  tending  to  prove  that  the  property  pre- 
viously used  by  the  defendant  in  its  business  was  intended  to  be  taken  as  a 
public  park  by  the  authorities  of  the  city,  and  thereby  to  excuse  the  cessation 
of  its  business,  and  that  proceedings  fur  that  object  had  been  instituted.  But, 
while  those  may  be  the  facts,  it  is  still  to  be  inferred  from  the  other  evidence 
upon  the  trial  that  its  business  was  not  discontinued  by  reason  of  the  expecta- 
tion that  the  property  would  be  appropriated  by  the  city  for  this  object,  but 
that  it  was  done  under  the  power  of  this  combination  to  discontinue  its  pro- 
ductive use,  and  in  that  manner  diminish  the  manut'Hcture  of  refined  sugar 
which  it  bad  previously  carried  on,  to  the  extent  of  from  275,000  to  800,000 
pounds  of  sugar  a  day.  And  this  view  is  confirmed  by  the  fact  that  it  was 
allowed  to  participate  in  the  2}  per  cent,  dividend  declared  for  the  five  months 
preceding  the  April  mentioned  in  his  evidence  by  Mr.  Searles.  The  company 
has  been  subordinated,  and  its  own  individual  usefulness  as  a  manufacturing 
competitor  terminated,  by  the  power  of  this  combination;  and,  as  it  was  vol- 
untarily placed  there,  to  this  extent  its  own  franchises  have  been  subverted, 
and  for  the  time  being  ended.  And  it  became  liable  to  the  judgment  which 
has  been  recovered  against  it  in  the  action;  for  it  is  a  condition  on  which  a 
corporation  is  allowed  to  be  created  and  maintained  that  it  shall  exercise  and 
use  its  franchises  for  the  benefit  of  the  public;  and  when  it  voluntarily  de- 
clines to  do  that,  or  places  itself  in  a  situation  in  which  that  may  be  prevented 
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as  a  consequence  of  its  voluntary  action,  then,  under  the  statute,  as  well  m 
the  decisions  or  iHl  courts,  it  may  be  iinnulled  at  the  suit  of  the  attorney  gen- 
«ral.  Code  Civil  Proc.  §  1798;  People  v.  Iitsnrance  Co.,  15  Johns.  358;  Peo- 
ple V.  TrusUes,  5  Wend.  211;  Arms  Co.  v.  Barlow,  63  N.  Y.  63;  Railroad 
Co.  T.  KaUroad  Co.,  118  U.  S.  290,  6  Sup.  Ct.  Rep.  1094.  What  was  there 
Baid  concerning  the  action  of  the  railway  company  is  equally  as  applicable  to 
this  controversy;  and  that  is  that  "unless  specially  authorized  by  its  char- 
ter, or  aided  by  some  other  legislative  action,  a  railroad  company  cannot,  by 
lease  or  any  other  contract,  turn  over  to  another  company,  for  a  long  period 
of  time,  its  road  and  all  its  appurtenances,  the  use  of  its  franchises,  and  the 
exercise  of  its  powers;  nor  can  any  other  railroad  company,  without  similar 
authority,  make  a  contract  to  receive  and  operate  such  road,  francliises,  and 
property  of  the  first  corporation ;  and  that  such  a  contract  is  not  among  the 
ordinary  powers  of  a  railroad  company,  and  is  not  to  be  presumed  from  the 
usual  grant  of  powers  in  a  railroad  charter."  118  U.  S.  309,  6  Sup.  Ct.  Rep. 
1102.  To  this  effect,  also,  is  People  v.  Turnpike  Road,  23  Wend.  222,  and  Peo- 
ple V.  Turnpike  Rood,  Id.  264.  People  v.  Bank,  24  Wend.  431,  and  Bank  v. 
Mattliews,  98  U.  S.  621,  and  Bank  v.  Whitney,  103  U.  S.  99,  approve  of  the  same 
principle.  And  it  has  been  in  no  manner  disaffirmed  by  Slee  v.  Bloom,  5  Johns. 
€h.  366,  which,  however,  was  reversed  In  19  Johns.  456.  And  to  the  like  ef- 
fect as  the  other  autliorities  is  State  v.  College,  82  Ohio  St.  487,  and  State  v. 
Association,  42  Ohio  St.  584.  It  was  substantially  for  these  reasons  that  the 
verdict  was  recovered  against  the  defendant  upon  the  trial.  The  defendant  had 
disabled  itself  from  exercising  its  functions  and  employing  its  franchises  as  it 
was  intended  it  should,  by  the  act  under  which  it  was  incorporated,  and  had, 
by  the  action  which  was  taken,  placed  itself  in  complete  subordination  to  an- 
other and  different  organization,  to  be  used  for  an  unlawful  purpose,  detri- 
mental and  injurious  to  the  public.  Instead  of  manufacturing  its  product,  and 
disposing  of  it  to  the  public  on  what  might  be  fair  competitive  prices,  it  bad 
become  a  party  to  a  combination  in  part,  at  least,  designed  to  create  a  mo- 
nopoly, and  exact  from  the  public  prices  which  could  not  otiierwise  be  ob- 
tained. This  was  a  subversion  of  the  object  for  which  the  company  was  cre- 
ated, and  it  authorized  the  attorney  general  to  maintain  and  prosecute  this 
action  to  vacate  and  annul  its  charter.  The  action  was  well  sustained  by  the 
fai-ts  which  thp  evidence  supported ;  and  the  j  udgment,  for  the  reasons  already 
mentioned,  as  well  as  those  assigned  by  the  judge  presiding  at  the  trial,  should 
be  affirmed. 

Van  Brunt,  P.  J.  For  the  reasons  contained  in  the  written  opinion,  and 
also  for  tliose  contained  in  the  opinion  of  Mr.  Justice  Babbbtt,  who  presided 
at  the  trial,  I  am  of  the  opinion  that  the  judgment  appealed  from  should  be 
affirmed.  , 

Bradt,  J.,  concurs. 

NOTH. 

MoNOPOLnts — CoxTBACTS  IN  RESTRAINT  ov  TBAi>a.  A  Contract  for  the  purposes 
of  fonninK  a  combination  between  all  the  lumber  manufacturers  at  a  certain  place, 
limiting  Uie  amount  produced,  and  Increasing  the  price,  is  void,  and  unenforceable  In 
any  part.  Lumber  Co.  v.  Hayes,  (Cal.)  18  Faa  Bep.  891.  Bee,  also,  note,  Id.  So  is  a 
c^ontract  between  two  gas  companies,  each  of  which  Is  authorized  to  supply  gas  throagh- 
ovt  the  entire  city  of  Chicago,  whereby  they  mutually  agree  not  to  compete  with  each 
other  In  the  sale  of  gas  within  certain  districts  of  the  city.  Coke  Co.  v.  Coke  Co.,  (111.) 
18  N.  E.  Rep.  166.  But  a  contract  whereby  two  rival  manufacturers  agree  on  a  scale  of 
selling  prices  for  their  goods,  and  one  discontinues  his  business  and  becomes  a  partner 
of  the  other,  is  not  void,  where  the  manufactured  goods  are  not  articles  of  necessity. 
Polph  V.  Machinery  Co.,  28  Fed.  Rep.  S68.  See,  also,  note.  Id.  An  elatrarate  note  by 
Francb  Wharton  on  the  question  of  the  lllegalltyot  contracts  in  restraint  of  business  will 
be  found  attached  to  the  report  of  Sharp  v.  Whiteside,  19  Fed.  Kep.  156.  Bee,  also, 
■ovt  the  same  general  subject.  Telegraph  Co.  v.  Railway  Co.,  11  Fed.  Tlep.  1,  and  note; 
CarroU  v.  GUes,  (8.  C.)  9  a  B.  Rep.  422,  and  cases  cited;  Fowle  v.  Park,  9  Sup.  Ct. 
liep.  668. 
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Wolff  t>.  Fiatow  et  al.         * 
{Supreme  Court,  GenereU  Term,  Win-st  Department.    ITorembar  7, 1889.) 

V>m>OB  AMD  VeITDSI — ASSIONHBMT  OV  CONTBA.OT. 

F.  agreed  to  purohase  land,  and  deposited  $500,  to  be  retomed  U  fha  UUe  fiuled. 
He  afterwards  assinied  the  oontraot,  And  all  rigbts  thereunder,  to  one  who  a>- 
signed  all  Interest  in  the  land  and  the  1600  to  plaintiff.  F.  assigned  to  defandanis 
his  interest  In  the  (500,  and,  the  first  assignee  of  the  contract  haTlng  refused  the 
title,  defendants  took  it,  and  the  vendor  allowed  them  the  credit  of  S500.  Held, 
that  plaintiff  could  not  recover  the  (500  of  defendants,  as  It  has-  not  been  paid  to 
theni,  but  only  allowed  as  a  credit;  and  if  the  vendor  nas  not  paid  the  monej,  and 
plaintiff  is  entitled  to  it,  he  can  recover  It  directly  from  him. 

Appeal  from  special  term.  New  York  county.  * 

Action  by  Isaac  Wolff  against  Edward  Flatow  and  another.    Haintiff 
appeals  from  a  judgment  sustaining  a  demurrer  to  the  complaint. 
Artrued  before  Van  Bkunt,  P.  J.,  and  Danibls  and  Babrett,  JJ. 
Adolph  CoTien,  for  appellant.     David  Leventritt,  for  respondents. 

Van  Bkunt,  F.  J.  In  brief,  the  allegations  of  the  complaint  seem  to  be 
that  in  July,  1888,  one  Charles  Brown  entered  into  a  written  agreement  with 
one  Harris  Flatow  for  tlie  sale  of  certain  real  estate  in  the  city  of  New  York; 
Flatow  depositing  with  Brown  the  sum  of  $500,  to  be  applied  upon  the  pur- 
chase price  if  Flatow  completed  the  purchase,  and  to  be  returned  to  Flatow 
If  the  title  failed.  That  in  August,  1888,  Flatow  sold  and  assigned  said 
agreement,  and  all  rights  thereunder,  to  one  Jette  Nathan.  That  Brown  was 
unable  to  give  title  as  agreed.  That  Nathan  was  ready  and  willing  to  carry 
out  the  agreement.  That  in  October,  1888,  Flatow  assigned  his  interest  in 
said  $500  to  the  defendants,  and  Brown  was  induced  to  allow  to  them  said  -$500 
on  the  purchase  price  of  the  premises;  in  other  words,  that  Nathan  having  re- 
fused the  title  to  the  property  in  question,  the  defendants  took  said  title,  and 
Brown  allowed  to  them  the  $500  which  had  been  paid  upon  the  purchase  price. 
The  complaint  contains  the  further  allegation  that  Nathan  duly  sold  and  as- 
signed to  the  plaintiff  all  her  rights  to  the  premises  and  to  tlie$500.  The  defend- 
ant demurred  to  this  complaint,  which  demurrer  was  sustained,  and  from  the 
judgment  thereupon  entered  this  appeal  was  taken. 

If  Brown  had  paid  to  the  defendants  the  $500  in  question,  it  might  perhaps 
be  claimed  upon  the  part  of  the  plaintiff  that  be  had  a  right  to  recover  that 
sum  upon  the  ground  that  the  $500  was  money  had  and  received  to  the  use  of 
the  plaintiff  or  his  assignor.  But  such  is  not  the  fact.  The  defendants  have 
never  received  the  $500.  Brown  has  only  chosen  to  credit  them  with  $500 
on  account  of  a  sum  due  from  them  to  him  (Brown.)  With  this,  plaintiff 
has  nothing  to  do.  If  Brown  has  not  paid  the  $500,  and  the  plaintiff  is  en- 
titled to  it,  be.can  recover  the  same  from  Brown.  Under  these  circumstances, 
no  cause  seems  to  have  been  set  out  in  the  complaint  against  the  defendant, 
and  the  demurrer  was  rightly  sustained.  The  judgment  appealed  from  must 
be  affirmed,  with  costs.    All  concur. 
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In  re  Waltheb'b  Wnx. 

(Sumgote'a  Court,  New  Tork  Covmty.    September  9, 1889.) 

Wlixa — UiNT^t.  Capacitt — Eyidencb. 

On  petition  to  revoke  the  probate  of  a  'will,  petitioner's  evidenoe  showed  that 
decedent  signed  the  instrument;  declared,  on  its  being  read  to  her,  that  it  was  her 
will ;  and  requested  her  brother  and  brother-in-law  to  oecome  witnesses.  The  will 
was  executed  while  decedent  was  suffering  from  a  painful  malady,  which  in  a  few 
hours  caused  her  death,  but  was  signed  plainly  and  legibly.  Decedent  prefixed 
"Mrs. "  to  her  name,  which  appeared  to  be  an  unusual  thing  for  her  to  do.  Her 
husband  was  made  sole  legatee.  It  appeared  that  decedent  had,  during  the  night 
before,  several  times  expressed  an  opinion  that  she  was  about  to  die,  and  desired 
to  make  her  will,  and  gave  directions  as  to  her  funeral,  etc.  She  knew  the  draughts- 
man of  the  will  when  he  came  into  her  room,  told  him  that  she  wanted  to  leave 
everything  to  her  hnsband ;  and  said,  "  Yes, "  on  his  reading  it  to  her,  and  asking  if 
it  was  right.  Witnesses  testified  tha^  on  being  told  not  to  forget  her  child,  dece- 
dent said  that  she  wanted  her  husband,  with  whom  she  lived  on  affectionate  terms, 
to  have  everything,  and  that  he  would  care  for  the  child.  On  signing  the  paper, 
she  asked  tlmt  the  blinds  be  raised  so  that  she  could  see  where  she  was  writing. 
She  said  that  she  wanted  to  have  matters  "in  black  and  white, "  so  that  there  wouM 
be  no  trouble  when  she  was  gone.    Held,  that  decedent  was  mentally  competent. 

On  petition  to  revoke  probate  of  the  will  of  Henrietta  Waltber.  deceased. 
Booraem,  Hamilton  <£  Srackett,  for  petitioner.    Henri/  ^'  Lippold,toi 
executor. 

Ransom,  S.  The  will  of  the  decedent  was  executed  on  the  5th  6&j  of  Feb> 
ruary,  IVSS.  A  petition  for  its  probate  was  Sled  by  her  husband,  William 
Walther,  who  is  the  executor  and  the  sole  legatee.  Late  in  April,  1888,  the 
subscribing  witnesses,  Charles  Riederer,  the  husband  of  a  sister  of  the  dece- 
dent, and  Charles  Regnault,  thedecedent's  brother,  appeared  before  the  probate 
clerk  of  this  court,  and  made  formal  depositions  showing  the  due  execution  of 
the  will,  on  which  tlie  paper  was  iidmitted  to  probate.  On  the  1st  day  of  Feb- 
raary,  1889,  the  special  guardian  of  the  infant  son  of  the  decedent  filed  a  pe- 
tition for  tlie  revocation  of  probate,  alleging  the  mental  Incompetency  of  the 
decedent,  that  the  paper  was  not  executed  according  to  law,  and  that  its  al- 
leged execution  was  procured  by  fiaud  and  coercion.  The  contestant  offered 
no  proof  to  sustain  the  last  allegation.  Eight  days  previous  to  the  prepara- 
tion and  execution  of  the  instrument,  the  decedent  was  taken  ill  with  pneu- 
moDia.  She  grew  worse.  Early  in  the  morning  of  February  5th  her  hns- 
band notified  decedent's  brothers,  who  reside  a  few  blocks  away,  of  her  im- 
pending death.  I^ter,  about  8  o'clock,  Mr.  Lippold,  an  attorney,  was  sum- 
moued,  and  the  paper  in  question  was  drawn  and  executed.  About  2  o'clock 
in  the  afternoon  the  decedent  died. 

The  sole  question  to  be  considered  is  the  decedent's  mental  competency 
when  she  signed  the  will.  I  shall  first  consider  the  testimony  of  the  wit- 
nesses for  the  petitioner,  and  among  them  I  mast  include  that  of  her  brother 
Charles  Regnault,  one  of  the  subscribing  witnesses,  who  manifestly  favors 
the  revocation  of  probate.  He  arrived  with  his  wife  at  the  apartments  of  the 
decedent  between  6  and  7  o'clock  in  the  morning,  and  found  her  very  ill,  with 
the  physician  at  her  bedside.  After  the  physician  left,  Mr.  Regnault  went 
into  the  decedent's  bedroom,  and  told  her  that  he  hoped  that  she  would  be 
better,  but  she  made  no  reply.  Subsequently,  Mr.  Lippold  came  in,  and  said 
to  the  decedent:  "Gkxxi  morning,  Mrs.  Walther.  I  am  sorry  to  see  this." 
Then  Mrs.  Riederer  and  Mr.  Riederer  told  Mr.  Lippold  that  they  wanted  him 
to  draw  a  will  leaving  her  property  to  her  liusband,  and  Mr.  Regnault  states 
that  Mr.  Lippold  bad  no  further  conversation  that  he  heard.  Lippold  went 
into  the  dining-room,  between  which  and  the  bedroom  were  open  folding 
doors,  drew  the  will,  returned  to  the  bedroom,  read  the  paper  to  the  decedent, 
and  asked  her  whether  it  was  her  last  will  and  testament,  and  whether  it 
was  right,  and,  getting  no  answer,  he  repeated  the  question,  and  the  decedent 
v.7N.Y.8.no.l6— 27 
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faintly  said,  "Yes."  Llppold  then  asked  her  who  it  was  that  she  wished  as 
witnesses  to  her  will,  and  decedent  loolied  up,  and  answered  in  a  very  low 
tone,  "My  brother  Charlie."  He  then  aslced  her  who  was  to  be  the  other 
witness,  and  she  looked  and  said,  "My  brother-in-law  Riederer."  The  de- 
cedent was  then  lifted  in  bed,  pillows  were  placed  behind  her,  a  book  was 
laid  on  her  lap,  and  a  pen  given  her;  but,  before  stie  signed,  her  brother 
Philip  Regnault  called  her  attention  to  the  fact  that  she  was  making  no  pro- 
vision for  her  son,  to  which  the  witness  states  she  made  no  reply.  He  then 
whispered  to  Philip  not  to  interfere.  The  decedent  signed  the  will,  after 
which  Mr.  Kegnault  says  Lippold  asked  Mr.  Riederer  and  himself,  in  the 
presence  of  the  decedent,  to  sign  as  witnesses,  and  tliey  did  so  on  the  foot  of 
the  bed.  Mr.  Lippold  then  asked  the  decedent  what  she  wanted  to  do  with 
the  will,  and  he  repeated  the  question,  and  said,  "Shall  I  put  it  in  my  safe?" 
and  the  decedent  nodded.  Lippold  took  the  paper,  and  left  tlie  apartments  a 
few  minutes  after,  being  accompanied  by  the  two  brothers  Regnault  and  the 
proponent,  Mr.  Walther. 

Miss  Miller,  a  trained  nurse  from  the  German  Hospital,  who  had  charge  of 
the  decedent  during  the  days  of  her  sickness,  arrived  on  Sunday  morning 
about  8  o'clock,  relieving  tlie  night  nurse.  She  testifies  that  the  decedent 
signed  the  will  after  it  was  read  aloud  to  her  by  Mr.  Lippold,  but  that  she  did 
not  hear  her  utter  a  word  from  8  o'clock  until  slie  died,  and  slie  did  not  hear 
anything  Mr.  Lippold  said,  nor  did  she  see  either  of  the  witnesses  sign,  slie 
being  engrossed  in  her  duties  with  the  patient.  But,  on  further  question- 
ing, she  recollected  that  Philip  Regnault  interfered,  stating  that  the  deced-  nt 
should  tliink  of  her  child,  and  tliat  decedent  said  she  wanted  to  give  her  prop- 
erty to  her  husband,  and  Mr.  Walther  said  he  would  take  care  of  the  child. 
At  first  she  thought  that  this  occurrence  took  place  on  the  evening  b  ifore, 
but  she  coupled  the  statement  of  the  decedent  that  she  desired  the  property 
to  go  to  her  husband  with  Philip's  interference.  As  it  is  not  claimed  that 
PInlip's  remark  occurred  at  any  lime  except  at  the  execution  <>f  the  will,  it  is 
manifest  that  the  two  events  took  place  that  morning,  as  testified  to  by  other 
witnesses. 

Mrs.  Regnault,  the  wife  of  the  subscribing  witness,  states  that  after  the 
doctor  had  left  the  apartment,  a  little  after  7  o'clock  on  the  morning  of  her 
visit,  she  went  into  decedent's  room,  and  told  her  that  she  felt  sorry  that  slie 
was  so  sick,  and  hoped  that  she  would  be  all  right  again;  and  decedent  then 
said,  in  a  very  weak  tone  of  voice,  that  she  wish,  d  it  was  all  over.  She  heard 
Mrs.  Riederer  say  something  about  the  will  when  near  the  decedent,  ami  that 
she  wanted  it  in  black  and  white;  but  she  did  not  hear  decedent  say  anything 
other  than  the  statement  that  she  wished  it  was  over.  When  Mr.  Ijppold 
came,  he  said:  "Good  morning,  Mrs.  Walther.  lam  sorry  to  see  this."  Then 
Mrs.  Riederer  told  him  that  tlie  decedent  wanted  to  make  a  will,  and  Mr. 
Lippold  sat  down  in  the  dining-ruom  and  wrote  it;  and  when  it  was  com- 
pleted he  took  it  to  the  decedent's  bedside,  and  said:  "I  am  pretty  sure  you 
will  get  through  this.  This  is  a  matter  of  form;"  and  either  before  or  after 
the  remark — the  witness  does  not  stale  delinitely  which — he  asked  her  if  she 
acknowledged  the  paper  to  b**  her  last  will  and  testament,  and  she  answered, 
"Yes."  Then  her  brother  Philip  Regnault  came  forward,  and  said:  "Here's 
where  I  come  in.  Hattie,  are  you  not  going  to  think  of  your  child?"  De- 
cedent looked  at  him,  but  made  no  answer.  A  bool<  was  then  put  before  her; 
a  pen  was  dipped  for  her,  and  she  wrote;  and  the  pen  was  again  dipped,  and 
she,  with  apparent  ditficulty,  appended  her  signature.  Mr.  Lippold  then 
asked  Ihe  decedent  who  she  wished  to  be  her  witnesses,  and  the  decedent  then 
replied,  in  a  very  faint  tone  of  voice,  "My  brother  Charlie  and  my  brother-in- 
law  Riederer."  Then  Mr.  Riederer  and  her  brother  signed  the  paper  as  wit- 
nesses. Mrs.  Regnault  further  states  that,  after  Mr.  Lippold  left,  the  dece- 
dent did  not  speak  unless  spoken  to,  and  she  answered,  "Yea,"  and  her  voice 
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was  very  low  and  weak.  She  remained  until  about  12  o'clock,  and  did  not 
bear  the  decedent  say  anything  more  about  the  will. 

Philip  Begnault  testifies  that,  when  Mr.  Lippold  came  into  the  room  in  the 
morning,  he  said,  generally,  "Qood  morning;"  and  then  Mr.  and  Mrs.  Biederer 
told  Lippold  that  the  decedent  wanted  to  draw  up  a  will  leaving  everything 
to  her  husband.  Mr.  Lippold  went  to  the  foot  of  the  bed,  and  said,  "Good 
morning,  Mrs.  Walther,"  and  then  seated  himself  at  the  table  in  the  dining- 
room,  wrote  the  will,  came  back  to  the  foot  of  the  bed,  and  read  it  to  the  de- 
cedent, and,  after  reading  it,  asked  her  whether  she  declared  it  to  be  her  last 
will  and  tratament.  There  being  some  hesitation  in  replying,  he  again  put 
the  question  to  her,  and  she  answered,  faintly,  "Yes."  The  witness  states 
that  he  then  stepped  to  the  foot  of  the  bed,  and  told  the  decedent  that  there 
was  nothing  in  the  will  providing  for  her  boy,  and  tliat  she  made  no  reply. 
His  brother  Charles  pushed  him  aside,  and  said  that  that  was  not  the  proper 
time  to  interfere.  Then  Mr.  Lippold  asked  the  decedent  whom  she  wanted 
for  witnesses,  and,  getting  no  reply,  be  asked  her  again,  and  the  decedent 
pointed  to  Charles  Kegnault  and  Mr.  Biederer.  Further  on  in  his  testimony, 
he  intimates  that  she  mentioned  their  names.  The  decedent  then  signed  the 
paper  with  difficulty,  the  pen  being  dipped  twire  in  the  ink  for  her,  and  then 
the  subscribing  witnesses  signed.  Mr.  Lippold  asked  the  decedent  if  she 
would  keep  the  paper,  or  if  he  slioutd  put  it  in  his  safe.  Witness  did  not 
hear  her  make  any  reply,  and  Lippold  put  it  in  his  pocket,  bade  the  decedent 
good-bye,  and  left  with  the  others.  The  witness  returned  in  20  minutes  or 
half  an  hour,  and  he  did  not  hear  the  decedent  say  anything  after  his  return, 
though  she  might  tiave  spoken  in  such  a  low  tone  of  voice  that  he  could  not 
have  heard  it  in  the  dining-room. 

The  petitioner's  proofs  clearly  show  a  signing  of  the  instrument,  a  declara- 
tion by  her  that  it  was  her  will,  and  a  request  that  the  subscribing  witnesses 
attest  its  execution  by  their  signatures.  As  the  paper  was  read  to  her,  she 
must,  if  conscious,  have  known  its  directions  in  respect  to  the  disposition  of 
her  estate.  That  she  signed  it  in  plain,  legible,  and  strongly  written  hand, 
in  view  of  her  weakened  condition  from  a  distressing  malady  that  in  a  few 
hours  caused  her  death,  is  manifest  by  an  inspection ;  and  that  the  signing 
was  not  a  merely  mechanical  act,  without  consciousness  of  what  she  was  do- 
ing, (as  often  happens  in  the  routine  of  business,  where  persons  sign  their 
names  many  times  during  a  day,)  is  apparent  from  the  fact  that  she  did  not 
simply  write  her  name,  but  prefixed  the  abbreviation  "Mrs."  showing  a  knowl- 
edge of  her  relation  to  the  legatee.  And,  as  the  witnesses  say  this  was  an  un- 
usual thing  for  her  to  do,  it  is  an  evidence  of  thought  on  her  part  which  ac- 
companied the  signing,  and  is  conclusive,  to  my  mind,  that  she  was  conscious 
of  the  nature  of  her  act,  and,  with  the  other  proofs,  that  the  paper  was  a  re- 
flection of  her  testamentary  wishes.  But,  if  any  doubt  be  claimed  to  exist  in 
respect  to  her  knowledge  of  the  contents  of  the  will,  and  of  the  successive 
steps  taken  in  its  preparation  and  execution,  it  is  removed  by  the  respondent's 
proofs. 

Mrs.  Biederer  states  that  she  was  with  the  decedent  at  2  o'clock  on  Sunday 
morning,  and  heard  her  state  to  her  husband,  Mr,  Biederer,  that  she  was  go- 
'  Ing  to  die,  and  she  told  her  that  she  wanted  to  make  her  will,  and  that  tier 
brother.  Mr.  Charles  Begnault,  should  be  called.  About  that  time  she  told 
Mrs.  Biederer,. in  the  presence  of  the  night  nurse,  Mrs.  B.rueggen.  that  Mrs. 
liiederer's  daughter  should  have  her  piano  and  her  wedding  dress,  Mrs.  Brueg- 
gen  her  black  cashmere  dress,  and  Mrs.  Biederer  her  diamond  ear-rings;  and 
she  stated  the  kind  of  dress  she  wanted  her  body  in,  how  long  she  wished  to 
be  on  ice,  and  that  Mrs.  Biederer  should  see  that  she  had  a  very  nice  funeral. 
At  4  o'clock  she  said  to  them  that  she  was  going  to  die;  that  her  heart  was 
broken  that  she  must  leave  her  little  boy.  At  5  o'clock,  Mra.  Biederer's 
children  were  taken  to  the  bedside,  and  she  spoke  to  each  of  them,  and  bade 
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them  good-bye.  When  her  own  child  was  brought  to  her,  she  did  not  saj 
good-bye  to  him.  She  said  she  Icnew  she  was  very  yonng,  and  she  would  like 
to  live;  that  when  she  should  die,  Mrs.  Brueggen  (who  had  attended  her  as 
nurse,  on  the  birth  of  her  children)  should  take  care  of  Mrs.  Riederer  when 
sick.  When,  between  5  and  6  o'clock.  Charles  Regnanlt  arrived,  the  decedent 
told  him  that  she  was  going  to  die,  and,  upon  his  seeming  to  make  light  of  her 
apprehensions,  she  said  again  that  she  would  die,  and  that  she  wanted  to 
make  her  wilL  When  Mr.  Lippold  arrived,  he  asked  the  decedent  if  she  knew 
him,  and  she  said:  "Yes;  you  are  Mr.  Lippold."  When  asked  whether  she 
wanted  her  will  made,  she  told  Mr.  Lippold  that  she  wanted  to  leave  every- 
thing to  her  husband ;  and  when  the  will  was  read  he  asked  the  decedent  if 
it  was  right,  and  she  said,  "Yes."  She  further  testifies  that,  when  Philip 
Begnault  asked  the  decedent  not  to  forget  that  she  bad  a  child,  the  decedent 
said,  in  a  decided  tone  of  voice,  that  she  wanted  everything  that  she  had  to  go 
to  her  husband.  Then  Lippold  asked  who  she  wanted  to  net  as  witnesses,  and 
she  said  her  brother  Charles  and  Mr.  Biederer.  During  the  morning  she  said 
to  her  brother  Charles  that  her  father  was  buried  nine  years  before  on  the 
same  day,  and  that  this  was  the  last  day  she  should  be  here.  About  12  o'clock, 
on  learning  that  the  girl  intended  to  make  a  fire  in  the  front  room,  the  dece- 
dent told  her  not  to  light  it,  as  she  would  not  live  until  that  evening.  Five 
minutes  before  she  died,  Mrs.  Kiederer  was  called  up,  and  she  asked  the  de- 
cedent how  she  felt,  and  she  replied  that  she  was  in  great  pain. 

Mr.  Kiederer  testifies  that  when  he  arrived,  between  5  and  6  o'clock  in  the 
morning,  he  asked  decedent  how  she  felt,  and  whether  she  was  any  worse; 
and  she  replied:  "I  am  going  to  die."  He  suggested  that  her  case  was  not 
so  bad ;  and  she  said  there  was  no  doubt  she  was  going  to  die,  and  wanted  to 
make  her  will, — wanted  to  have  everything  in  black  and  white.  He  asked 
how  she  intended  to  make  it,  and  she  said  she  was  going  to  leave  everything 
to  her  husband.  When  asked  if  she  did  not  wish  to  leave  anything  to  the 
child,  she  said  no;  that  her  husband  would  take  care  of  him.  She  also  said 
to  Kiederer  that  the  paper  was  going  into  court;  and  to  avoid  any  trouble  in 
the  family  with  her  husband,  and  that  he  should  get  the  money,  she  was  go- 
ing to  have  it  in  black  and  white  before  she  died.  He  further  states  that  no  one 
in  his  presence,  except  the  decedent,  made  any  suggestions  as  to  what  should 
be  In  the  will.  She  spoke  of  suffering  great  pain,  and  asked  the  physician 
when  he  came  for  something  to  stop  it.  He  also  testifies  to  the  fact  of  de- 
cedent's bidding  good-bye  to  his  children,  and  shaking  bands  with  her  boy, 
but  not  saying  anything  to  him,  apparently  because  her  feelings  were  over- 
come. Lippold  asked  the  decedent  in  whose  favor  the  will  should  be  made, 
and  she  replied  that  everything  should  be  for  her  husband ;  and  after  the  will 
was  written,  and  was  read  by  Mr.  Lippold  to  the  decedent,  in  response  to  a 
question  she  expressed  her  satisfaction  with  its  contents.  When  she  was 
al>out  to  sign,  she  requested  Mr.  Riederer  to  raise  the  blinds  so  that  she 
could  see  where  she  was  writing,  and  she  began  writing  her  name,  and  as  there 
was  not  enough  ink  in  the  pen  slie  took  more,  and  finished  the  signature.  This 
fact  is  apparent  from  an  inspection  of  the  paper,  for  the  last  name  is  in  heavier 
lines.  About  12  o'clock  in  the  day  the  decedent  again  complained  of  suffer- 
ing great  pain,  and  asked  the  physician  to  give  her  something  to  relieve  her, 
saying  that  she  could  not  stand  it  any  longer,  and  wanted  to  die.  A  few  min- 
utes before  her  death,  at  2  o'clock,  Mr.  Kiederer  asked  her  if  she  had  the  pains 
yet,  and  she  replied  it  was  worse  and  worse,  and  she  could  hardly  stand  it. 

Mrs.  Brueggen,  the  night  nurse,  left  at  8  o'clock  in  the  morning,  as  Mr.  Lip- 
pold arrived  at  the  house.  At  12  o'clock  the  preceding  night,  decedent  asked 
her  to  close  the  doors  between  the  bedroom  and  the  dining-room,  where  her 
husband  was  lying  on  the  lounge,  stating  that  she  had  something  to  say.  She 
then  told  Mrs.  Brueggen  that  she  had  had  a  dream,  and  had  seen  her  father  and 
mother,  and  she  knew  that  she  was  going  to  die.    Mrs.  Brueggen  expressed  a 
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doubt,  but  she  reasserted  her  belief,  and  stated  that  she  wanted  to  have  ber 
will  made,  and  then  suggested  the  same  disposition  in  respect  to  the  piano, 
ber  dresses,  and  her  diamond  ear-rings  as  stated  by  Mrs.  Biederer  in  her  tes< 
timony,  and  said  all  the  rest  of  her  property  should  go  to  her  husband.  Mrs. 
Brueggen  told  Jier  that  she  should  not  forget  her  child,  and  decedent  said  that, 
if  the  child  should  live,  her  husband  would  take  care  of  him.  When  Mrs. 
Kiederer  came  into  the  room,  at  2  o'clock:,  Mrs.  Brueggen  says  that  the  decedent 
again  stated  that  slie  was  going  to  die,  and  that  slie  wanted  to  have  matters  in 
blacl<  and  white  on  paper,  so  that  there  should  be  no  trouble  when  she  was  gone. 

The  testimony  of  Mr.  Lippold,  the  attorney,  has  not  been  considered  by  me. 
Ko  doubt,  in  some  particulars,  it  is  competent,  but  the  due  execution  of  the 
will  is  e^tabiished  by  other  testimony. 

Kotliing  is  disclosed  in  the  record  of  proofs  to  lead  me  to  doubt  that  the  de- 
cedent, at  the  time  she  executed  the  will,  fully  understood  the  nature  of  her 
estate,  the  claims  upon  her  of  her  child  and  her  husband,  and  that  her  ex- 
pressed wish  that  her  property  should  goto  her  husband,  (with  whom  the  testi- 
mony shows  she  lived  on  terms  of  affection,)  in  full  faith  that  he  would  take 
care  of  the  child,  was  in  accordance  with  an  intelligent  and  well-considered 
purpose;  for  it  appears  by  tlie  testimony  of  Mrs.  Riederer  that,  a  fortnight  be- 
fore her  death,  tlie  decedent  stated  to  her  that  as  soon  as  she  got  tlie  money 
that  belonged  to  her  from  her  mother's  estate  she  should  draw  a  will  leaving 
everything  to  her  husband.  Whether  the  disinheritance  of  her  child,  and  the 
trust  she  reposed  in  her  husband,  was  wise,  or  warranted  by  prudent  fore- 
sight, it  is  not  for  me  to  say.  Holding,  as  I  do,  that  she  possessed,  at  the 
time,  mental  competency,  and  was  not  under  restraint,  she  had  a  right  do  as 
she  pleased  with  her  own.  A  decree  denying  the  petition  for  the  revocation 
of  probate  may  be  submitted. 


SiDWAT   P.  SiDWAY  et  Ol. 

{Supreme  Court,  General  Term,  Fifth  Department,    October  19, 1889.) 

.  IIORTOAOBS— In  Fobm  or  Absoluts  Dbbd— Evidence. 

In  an  action  by  the  Krantor's  widow  to  have  an  absolute  deed  deolared  a  mort- 
gage. It  appeared  that  defendant  loaned  the  grantor  some  money,  and  that  there- 
after, for  a  nominal  consideration,  he  execute  the  deed  in  question  to  defendant. 
There  was  no  written  evidence  of  the  loan.  The  evidence  showed  that  the  loan 
represented  a  fair  market  price  for  the  premises,  and  the  only  direct  evidence  that 
the  deed  was  to  be  treated  as  a  mortgage  was  that  of  plaintilt,  who  testified  that 
before  the  loan  defendant  told  the  grantor  she  would  loan  him  the  money  on  se- 
curity of  the  premises,  and  that  when  he  paid  her  back  he  could  have  a  release; 
and  that  on  another  occasion  defendant  told  him  that  he  could  have  the  money  on 
security  of  the  property,  but  grantor  did  not  signify  his  assent  to  those  remarks. 
Plaintiff  also  atatea  that  her  nusband  and  defendant  had  much  business  together 
which  was  not  transacted  in  her  presence,  and  about  which  she  knew  nothing. 
Another  witness  made  contradictory  statements  as  to  the  import  of  conversation 
she  overheard  relative  to  the  subject,  and  defendant  denied  making  the  statements 
testified  to  by  plaintiff.    Held,  that  the  deed  would  not  be  declared  a  mortgage. 

WrPHEss — Competency — Tkansactions  with  Decedents. 

Defendant's  evidence  as  to  such  statements  was  admissible  under  the  exception 
of  Code  Civil  Proc.  N.  Y.  i  829,  providing  that  a  party  interested  in  an  action  shall 
not  be  examined  as  a  witness  in  nls  own  behalf  against  a  person  deriving  his  inter- 
est or  title  from  a  deceased  person,  concerning  a  transaction  or  communication  be- 
tween the  witness  and  the  deceased  person,  except  where  the  person  so  derivhig 
interest  or  title  is  examined  in  his  own  behalf. 

Same— Pbivileoed  Communioations— Hakmless  Khbok. 

Though  the  testimony  of  the  grantor's  counsel,  that  the  grantor  told  him  that  he 
had  a  great  deal  of  money  from  defendant,  and  requested  him  to  prepare  the  deed, 
may  be  a  disclosure  of  a  privileged  communication,  its  admission  is  not  prejudicial 
to  plaintiff. 

TbIAI/— FEieRBD  ISSUBS— EfTBOTS  or  FlNDINOS. 

Though  the  findings  on  feigned  issues,  submitted  to  the  jury,  if  adopted,  would 
entitle  plaintiff  to  the  relief  demanded,  the  judge  who  presided  at  the  trial  may,  on 
trial  at  special  term,  disregard  such  findings  and  find  for  defendant. 
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Appeal  from  special  term,  Erie  county. 

Action  by  Isabel  Sidway  against  Eliza  D.  Sidway  and  othen.  Tbe  action 
wa8  to  reform  a  deed  conveying  certain  premises  located  In  the  city  of  Buf- 
falo in  fee  to  the  defendant  Eliza  D.  Sidway,  and  to  have  the  same  declared  a 
mortgHge,  to  secure  the  sum  of  $5,000,  and  to  allow  the  plaintiff,  who  claims 
to  be  the  present  owner  of  tbe  fee,  to  redeem  the  premises  therefrom.  Tbe 
deed  was  made  and  executed  on  the  14th  day  of  April,  1884,  by  William  J. 
Sidway  and  the  plaintiff,  his  wife,  to  tbe  defendant  Eliza  D.  Midway,  who 
was  the  mother  of  the  said  William  J.,  expressing  a  consideration  of  one  dol- 
lar only.  At  that  time  the  grantor,  William  J.,  was  tbe  owner  of  the  fee, 
having  derived  his  title  as  the  sole  heir  at  law  of  his  deceased  father,  John 
J.  Sidway,  subject  to  the  unmeasured  right  of  dower  of  the  defendant,  who 
is  the  widow  of  the  said  John  J.  Sidway.  The  premises  are  located  in  the 
business  part  of  the  city  of  Buffalo,  and  were  in  part  occupied  as  the  resi- 
dence of  tbe  parties  to  the  deed,  the  first  floor  being  rented  to  third  parties 
as  a  place  of  business.  The  value  of  the  premises  at  the  time  the  deed  was 
executed  was  found  by  the  court  to  be  $20,000.  subject  to  a  mortgage  in 
amount  about  $13,000,  and  the  value  of  the  widow's  right  of  dower  was  esti- 
mated by  the  court  to  be  $735.  After  the  deed  was  delivered  the  parties  con- 
tinued to  reside  on  the  premises,  living  together  as  one  family,  until  tbe 
death  of  William  J.,  which  occurreid  in  June,  1885.  At  that  time  the  plain- 
tiff was  pregnant  with  child,  that  was  born  alive,  and  died  a  few  days  there- 
after, and  the  plaintiff  claims  title  to  the  premises  as  its  sole  heir  at  law. 
S[)ecial  issues  were  framed  to  be  tried  by  a  jury,  wliich  embraced  all  the  ma- 
terial questions  of  fact  in  dispute,  all  of  which  were  answered  by  the  jury  in 
the  plaintiff's  favor,  and,  if  they  had  been  adopted  and  embraced  in  the  de- 
cision of  the  court,  would  have  entitled  the  plaintiff  to  the  relief  demanded. 
Thereafter  the  trial  of  the  action  was  moved  at  special  term,  held  by  the  same 
justice  who  presided  at  the  trial  before  the  jury,  and  the  plaintiff,  to  main- 
tain the  issues  on  her  part,  offered  in  evidence  a  duly-certified  copy  of  the 
findings  of  the  jury,  together  with  all  the  evidence  taken  upon  that  trial, 
which  was  read  and  submitted  to  the  court,  and  thereupon  the  plaintiff  rested, 
and  the  defendant  offered  no  evidence.  The  special  term  made  and  filed  a 
decision,  passing  upon  all  the  material  issues,  and  found  and  held  as  a  matter 
of  fact  that  on  the  12th  day  of  April,  1884,  the  decedent,  William  J.  Sidway, 
and  the  plaintiff  herein,  executed  and  delivered  to  the  defendant  Eliza  D.  Sid- 
way a  quitclaim  deed  of  the  lands  and  premises  in  payment  and  discharge  of 
the  loan  of  the  sum  of  $5,000,  made  by  the  said  Eliza  to  the  said  William  J., 
in  March,  1884,  and  that  there  was  no  understanding  or  agreement  that  the 
said  deed  was  given  as  a  security  for  the  said  loan,  and  that  a  fair  market 
price  was  paid  for  the  premises.  The  plaintiff  made  requests  that  tbe  court 
make  findings  of  fact  in  conformity  to  the  verdict  of  the  jury,  which  was  re- 
fused, and  the  plaintiff  appeals. 

Argued  before  Barker,  P.  J.,  and  Dwioht  and  Macombrr,  JJ. 

Qeorffe  T.  Quinby,  fur  appellant.     William  L.  Marcy,  for  respondents. 

Barker,  P.  .7.  The  judgment  is  to  be  reviewed  on  this  appeal  the  same 
as  if  the  trial  had  been  by  the  court  without  the  intervention  of  a  jury. 
Where  feigned  issues  have  l)een  sent  to  a  jury  for  trial,  the  court  may  adopt 
the  verdict  and  find  the  facts  in  accordance  therewith,  or  may  disregard  it  and 
make  its  own  findings,  and  when  the  case  comes  up  on  appeal  it  b  to  be  re- 
viewed on  the  findings  and  decision  of  the  court  as  if  there  had  been  no  sub- 
mission of  any  question  of  fact  to  a  jury.  Colie  v.  Tifft,  47  N.  T.  119; 
Acker  v.  Leland,  109  N.  Y.  5,  15  X.  E.  Rep.  743;  Carroll  v.  Beimel,  95  N. 
Y.  252.  The  court  may  retry  the  same  questions  on  the  evidence  taken  on  tlje 
trial  before  the  jury,  or  proceed  de  novo,  and  require  the  parties  to  produce 
original  proofs.    At  the  special  term  the  plaintiff  submitted  the  case  on  the 
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special  findings  of  the  Jury  and  the  evidence  taken  on  that  trial.  The  same 
judge  presided  on  both  trials.  Although  no  formal  order  appears  to  have 
been  made  setting  aside  the  verdict,  it  was'  wholly  disregarded  at  the  special 
term,  and  there  was  a  refusal  to  incorporate  in  its  findings  of  fact  any  of  the 
facts  found  by  the  jury.  These  rulings  have  the  effect  of  setting  aside  the 
verdict,  and  retrying  the  case  on  the  evidence  taken  on  the  trial  on  the  special 
Issues.  The  learned  trial  judge  was  not  satisfied  from  tlie  evidence  that  the 
conveyance  was  intended  as  a  mortgage  to  secure  tlie  grantee  for  the  loan  of 
money  made  by  her  to  the  grantor  a  few  days  prior  to  the  execution  of  the 
deed.  This  was  the  plaintiff's  position,  and  the  burden  of  proof  was  upon  her 
to  sustain  the  allegation. 

It  seems  now  to  be  well  settled  that  if  at  the  time  the  deed  is  delivered  for 
the  conveyance  of  land  in  fee,  it  is  intended  by  the  parties  thereto  as  a  secu- 
rity for  a  loan  of  money,  or  of  a  pre-existing  debt,  the  fact  may  be  proved  by 
parol  evidence,  although  no  fraud  or  mistake  is  alleged  as  a  ground  for  relief. 
If  the  transaction  was  in  suisstance  a  loan  of  money,  upon  tlie  security  of  the 
premises,  equity  will  look  through  the  form  of  the  conveyance  and  declare  It 
to  be  a  mortgage,  that  the  intention  of  the  parties  may  prevail .  This  doctrine 
Is  so  uniformly  declared  by  the  courts  that  it  is  no  longer  open  for  discussion, 
at  least  in  the  courts  of  this  state.  The  parol  evidence,  however,  upon  which 
the  grantor  relies  to  establish  that  a  deed  executed  by  him,  absolute  in  terms, 
was  intended  only  as  a  mortgage,  must  have  the  force  and  conclusiveness  not 
required  on  the  trial  of  ordinary  issues.  The  power  of  the  court  to  reform 
such  a  deed  on  parol  proof,  and  declare  it  to  have  been  executed  simply  as  a 
security  for  the  payment  of  a  debt,  is  to  be  exercised  with  the  greatest  caution, 
and  only  when  the  alleged  grounds  of  interference  are  fully  made  out  so  as  to 
be  clear  from  doubt.  Campbell  v.  Dearborn,  109  Mass.  130.  As  many  of  the 
cases  state  the  rule,  the  evidence  must  be  clear,  explicit,  unquestioned,  and 
satisfactory.  Erwtn  v.  Curtis,  48  Hun,  292,  and  the  cases  tliere  cited.  We 
repeat  the  rule  as  stated  by  another  tribunal,  whose  judgment  commands  the 
highest  respect,  [Howland  v.  Blake,  97  U.  S.  626,)  viz.:  "In  each  case,  the 
burden  rests  upon  the  moving  party  of  overcoming  the  strong  presumption 
arising  from  the  terms  of  a  written  instrument.  If  the  proofs  are  doubtful 
and  unsatisfactory,  if  there  is  a  failure  to  overcome  this  presumption  by  tes- 
timony entirely  plain  and  convincing  beyond  reasonable  controversy,  the  writ> 
ing  will  be  held  to  express  correctly  the  intention  of  the  parties.  *  *  *  A 
deliberate  deed  or  writing  are  of  too  much  solemnity  to  be  brushed  away  by 
loose  and  inconclusive  evidence."  Weareall  of  the  opinion  that  this  presump- 
tion is  not  overcome  by  satisfactory  and  convincing  evidence,  and  we  fully 
concur  with  the  trial  court  that  the  evidence  is  not  of  that  strength  and  char-' 
acter  which  the  law  requires  in  this  class  of  actions,  and  that  it  would  be  un- 
safe to  rely  upon  such  proofs,  and  if  the  plaintiff's  demand  should  be  granted, 
on  the  evidence  produced  by  her  in  the  case,  titles  to  land,  in  this  state,  would 
be  very  insecure  and  uncertain.  It  is  admitted  by  the  defendant  that  the 
grantor,  her  son,  was  engaged  in  erecting  works  for  manufacturing  purposes, 
and  on  the  22d  day  of  March,  1884,  she  loaned  him  the  sum  of  85,000  to  aid 
him  in  that  enterprise.  The  deed  in  question  was  executed  and  acknowledged 
on  the  12th  day  of  April  tlie  same  year.  The  defendant  claims  that  this  deed 
was  executed  in  satisfaction  of  that  debt.  It  does  not  appear  that  the  grantor 
(the  borrower)  ever  delivered  to  the  grantee  any  written  evidence  that  he  waa 
indebted  to  her  for  the  money  loaned,  or  that  she  ever  made  any  claim  against 
the  borrower  or  his  estate,  on  account  of  such  loan.  The  trial  court  also  found 
tbat  the  defendant  paid  a  fair  market  price  for  the  premises,  and  this  conclu- 
sion is  well  supported  by  the  evidence.  In  a  case-where  there  is  no  consider- 
abledifferenoe  between  the  market  price  of  the  premises  conveyed  and  the  sum 
which  it  is  claimed  that  the  deed  is  intended  to  secure,  it  is  a  significant  cir- 
cumstance as  indicating  that  the  intention  of  the  parties  is  manifesleU  by  the 
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character  of  the  conveyance.  Without  the  aid  of  the  plaintift's  own  evidenoe, 
the  plaintiff's  case  yrould  l>e  left  in  so  much  doubt  and  uncertainty  as  to  the 
intention  of  the  parties  that  her  complaint  would  have  been  dismissed  tor  fail- 
ure of  proof.  It  is  enough  to  say  that  the  only  direct  evidence  of  an  agree- 
ment by  the  defendant,  tliat  the  transaction  be  treated  as  a  mortgage,  is  that 
of  the  plaintiff  herself.  Many  of  the  cases  hold  that  upon  the  unsupported 
testimony  of  an  interested  witness  a  decree  declaring  a  deed  absolute  in  terms 
to  be  only  an  instrument  for  the  security  of  a  debt  cannot  be  sustained.-  In 
other  cases  it  is  held  that  where  the  evidence  of  a  party  rests  cliiefly  in  the 
testimony  of  one  witness,  and  that  is  disputed  by  a  witness  of  equal  credibil- 
ity, a  case  for  relief  is  not  made  out.  The  plaintiff  does  not  pretend  that  she 
was  present,  and  heard  the  preliminary  negotiations  between  the  parties  rela- 
tive to  the  making  of  the  loan,  and  huw  it  was  to  be  secured  or  repaid,  but 
her  evidence  is  confined  to  a  mere  statement  made  by  the  defendant  to  the 
decedent  that  she  was  willing  to  make  the  loan  to  be  secured  on  the  premises. 
The  material  part  of  her  evidence  is  very  brief,  and  is  to  the  effect,  and 
nothing  more,  that  some  days  before  the  deed  was  executed,  when  she  and 
the  other  parties  were  at  the  dinner  table,  defendant  said:  "Willy,  [the 
grantor,]  I  will  let  you  have  the  85,(KX)  if  you  and  Bell  [the  plaintiff]  will 
give  me  security  on  this  building.  I  don't  care  how  long  you  have  the  money, 
and  you  can  have  it  without  intiarest,  but  when  you  pay  back  the  money  you 
can  have  a  release  of  the  property."  On  another  occasion,  before  the  deed 
was  executed,  the  same  parties  traing  present  in  the  house  of  the  defendant, 
she  said:  "You  know,  Willy,  you  are  to  have  the  money.  Arranf^ments 
have  been  made  for  the  same.  But  you  are  to  give  me  security  on  this  build- 
ing." Accepting  this  evidence  as  entirely  truthful,  it  is  obvious  that  the 
statements  made  by  the  defendant  on  the  occasion  to  which  the  witness  refers 
do  not  include  all  the  negotiations  had  between  the  parties  relative  to  the 
loan,  and  the  mode  and  manner  agreed  upon  for  its  repayment.  To  these  re- 
marks, evidently  casually  made,  William  J.  Sid  way,  the  grantor,  made  no  re- 
ply, and  it  cannot  be  fairly  inferred  from  his  silence  that  he  assented  to  the 
proposition.  The  plaintiff  makes  a  very  significant  confession,  and  which 
cautions  tiie  court  not  to  rely  upon  her  evidence  as  disclosing. all  the  features 
of  the  transaction,  for  she  says  the  defendant  and  her  husband  had  a  consid- 
erable business  together,  which  was  not  transacted  in  her  presence,  and  that 
she  knew  nothing  about-their  afTairs,  as  they  did  not  talk  business  in  her 
presence,  and  did  not  want  her  to  know  anything  about  it.  It  would  be  very 
inconsiderate  for  a  court  to  hold  from  the  evidence  of  the  plaintiff  tliat  the 
terms  of  the  loan,  and  the  mode  and  manner  agreed  upon  for  its  repayment, 
were  arranged  lietween  the  parlies  upon  the  occasions  mentioned  by  the  wit- 
ness. If  we  are  not  able  to  say  that  all  the  negotiations  between  the  parti* 8 
relative  to  this  transaction  have  been  disclosed  in  this  item  of  evidence,  given 
by  an  interested  witness,  then  it  cannot  be  said  that  it  has  been  clearly  and 
satisfactorily  established  that  the  deed  was  intended  as  a  mortgage,  and  not 
as  an  absolute  conveyance  of  the  fee  of  the  land.  While  we  cannot  entirely 
push  aside  the  evidence  of  the  servant,  who  claims  to  have  heard  some  convert 
sation  between  the  parties  relative  to  this  subject,  we  think  it  has  slight,  if 
any,  probative  force,  as  it  appears  that  she  has  made  contradictory  statements 
as  to  the  import  of  the  conversation  which  she  attempted  to  relate.  The 
plaintiff's  evidence  is  lo  be  scrutinized  and  received  with  great  caution,  for 
she  is  the  only  party  interested  in  securing  the  release  demanded.  The  de- 
fendant, as  a  witness  in  her  own  behalf,  denies  that  slie  ever  made  the  state- 
ments testified  to  by  the  plaintiff.  As  has  already  been  slated  as  a  general 
rule,  a  deed  is  never  reformed  into  a  mortgage  on  parol  evidenoe  where  the 
same  is  disputed  by  other  witnesses  equally  credible. 

It  is  proper,  in  this  connection,  to  consider  another  of  the  plaintiff's  excep- 
tions.   The  defendant's  evidence,  just  referred  to,  was  received  over  the  plain- 
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tiff's  objection,  tliat  she  was  incompetent  as  a  witness  to  dispute  the  plaintiff's 
evidence  under  tlie  provisions  of  section  829.'  The  defendant  was  a  party  to 
the  conversation,  and  Is  also  interested  in  the  result  of  this  action.  But  the 
-defendant  was  a  competent  witness,  within  the  exception  of  the  statute,  to 
testify  on  her  own  behalf,  to  the  same  conversation  testified  to  by  the  plain- 
tiff, who  claimed  title  under  and  through  William  J.  Sidway.  It  may  be 
remarked  that  the  evidence  of  the  plaintiff,  relative  to  the  conversation  be- 
tween the' defendant  and  her  grantor  as  to  the  loan  and  the  character  of  the 
conveyance,  was  not  competent,  as  she  claims  title  in  fee  to  the  land  through 
William  J.  Sidway,  her  late  husband,  and  can  only  succeed  in  this  action  by 
showing  that  the  deed,  to  wliich  she  is  herself  a  party,  was  intended  as  a  mort- 
gage. The  defendant  claims  title  through  the  same  source;  but  as  the  evi- 
dence was  received  it  must  be  considered  competent  for  the  purposes  of  this 
appeal.  The  case  of  Ensign  v.  Ensign,  14  X.  Y.  St.  Bep.  181,  has  been  re- 
ferred to  and  commented  upon  as  an  authority  in  support  of  the  appellant's 
•contention  that  the  evidence  was  sufficient  to  justify  the  court  in  reforming 
the  deed.  In  that  case  we  stated  the  rule  in  the  precise  language  in  which  it 
las  been  stated  in  this,  citing  Erwin  v.  Curtis,  supra,  with  approval.  The 
majority  of  the  court  in  that  case  were  of  the  opinion  that  the  parties  to  the 
-action,  both  of  whom  were  sworn  as  witnesses,  substantially  agreed  in  their 
statements  as  to  the  nature  and  character  of  the  parol  agreement  entered  into 
-at  the  time  the  deed  was  executed,  and  sustained  the  judgment  entered  upon 
the  report  of  the  referee,  who  found  as  a  fact  that  it  was  the  intention  of  the 
parties  to  have  the  conveyance  operate  as  a  security  for  the  money  advanced 
and  to  be  advanced. 

The  defendant  called  and  examined  as  a  witness  Mr.  Gorliain,  who  was  the 
{general  counsel  for  the  grantor,  and  it  is  claimed  that  he  was  permitted  to 
testify  to  a  confidential  communication  made  to  him  relative  to  the  object  and 
purpose  of  executing  the  deed,  in  violation  of  the  provisions  of  section  835  of 
the  Code  of  Civil  Procedure.  The  substance  of  the  statement  made  by  the  gran- 
tor to  Mr.  Gorham,  as  testified  to  by  him.  was  that  he  had  had  a  great  deal  of 
money  from  his  mother,  and  that  he  had  agreed  to  give  her  a  conveyance  of 
tite  property,  and  requested  him  to  prepare  the  deed.  Tlie  point  of  the  objec- 
tion is  that  this  was  proving  the  grantor's  statement  that  he  was  to  give  her 
■a  deed  absolute  in  terms,  which  tended  to  support  the  del'endiint's  contention. 
We  need  not,  in  view  of  the  plaintiff's  position  as  stated  in  her  complaint, 
pass  upon  the  question  whether  this  was  a  privileged  communication  or  not, 
for  It  ia  her  position  that  the  deed  was  to  be  absolute  in  terms,  but  by  an  ar- 
rangement between  themselves  it  should  operate  only  aa  a  mortgage.  The 
plaintiff  does  not  claim  that  there  was  any  fraud  or  mistake  in  executing  the 
deed  in  the  form  in  which  it  was  delivered,  and  relies  wholly  upon  the  contem- 
poraneous parol  agreement,  that  in  its  operation  it  should  be  regarded  as  a  se- 
curity only.  Therefore  the  evidence  whit  h  Mr.  Uorham  was  permitted  to  give 
was  not  contradictory  in  any  respect  of  the  position  assumed  by  the  plaintiff, 
and  the  evidence  could  not  have  harmed  her  ease  in  tlie  least,  and  the  excep- 
tion should  not  prevail.  All  the  other  exceptions  have  been  considered  with 
attention,  and  we  see  no  sufficient  reason  for  reversing  the  judgment.  Judg- 
ment affirmed,  with  costs.    All  concur. 

'Code  Civil  Proo.  N.  Y.  {  829,  provides  that  a  party  Interested  In  an  action  shall  not  he 
examined  as  a  witness  In  his  own  behalf  against  a  person  deriving  his  interest  or  title 
from  a  deceased  person  oonceming  a  transaction  or  communication  between  the  witness 
and  the  deceased  person,  except  where  the  person  so  deriving  interest  or  title  is  exam- 
ined on'  his  own  behaU. 
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Lee  v.  Vacuum  Oil  Co. 
(Supreme  Cmirt,  Oeneral  Term,  F{fth  Department.    October  18, 1889.) 

1.  KUISANCE— N^PHTH^  PiPB  LiNK. 

Defendant  was  engaged  in  the  business  of  supplying  a  gas-light  companr  with 
naphtha,  by  pumping  it  through  pipes  laid  along  an  abandoned  canal  and  under  the 
streets  of  a  city.  The  pipe  was  in  good  order,  and  safe,  and  there  was  no  eridenoe 
of  leakage  from  the  pipe,  or  that  any  gas  escaped  therefrom.  Naphtha  was  allowed 
to  stand  in  the  pipes  when  the  pumps  were  not  in  use.  A  New  York  statute  au- 
thorizes the  constructing  and  operating,  for  public  use,  lines  of  pipe  for  conveying 
petroleum,  etc.    Seld,  that  defendant's  pipes  did  not  constitute  a  unlsanoe. 

&  NBOUOSNCE — I27STRDOTION8 — ErBOKS  CuRBD. 

In  an  action  for  Injuries  caused  by  an  explosion  of  the  naphtha,  an  erroneous  In- 
struction that  the  jury  should  determine  whether  defendant  maintained  a  nui- 
sance, and  also  any  error  in  a  ruling  of  the  court  as  to  whether  defendant  was 
guilty  of  violating  the  laws  regulating  the  storage  and  keeping  of  crude  petroleum, 
were  not  prejudicial,  where  the  jury  found  that  defendant  was  guilty  of  actual  neg- 
ligence so  as  to  entitle  plaintiff  to  recover. 
>.  Samb — Facts  for  Jury. 

The  evidence  showed  that  third  persons  had  caused  a  break  in  the  pipe  by  which 
the  naphtha  escaped  intoasewer,  and  caused  the  explosion ;  thatoneof  defendant's 
servants  attended  the  pumps  and  another  the  receiving  tank,  the  exact  time  when 
the  pumps  should  be  started  having  been  agreed  on :  that  the  latter  servant  waited 
over  two  hours  after  the  time  agreed  on,  but  there  was  no  discharge  into  the  tank ; 
and  that  he  did  not  during  that  time  inform  the  man  at  the  pumps,  though  a  tele- 
phone connecting  the  two  places  might  have  been  used.  Held,  that  an  instruction 
that  if,  at  a  time  when  the  man  at  the  tank  should  reasonably  have  been  required 
to  give  notice  that  there  was  no  discharge,  enough  naphtha  bad  escaped  into  the 
sewer  to  cause  the  explosion,  the  failure  to  report  was  not  negligence  such  as  to 
authorize  a  verdict  for  plaintiff,  was  properly  refused,  as  the  jury  should  deter- 
mine the  negligence  from  all  other  facts  in  evidence  as  well  aa  from  thia  one. 
4.  Samb. 

An  instruction  that  if  the  sole  cause  of  the  accident  was  the  breaking  of  the  pipe 
by  third  persons,  without  notice  to  defendant  or  any  co-operating  negligence  on 
the  part  of  defendant,  plaintiff  could  not  recover,  was  properly  refused,  as  plaintiff 
sought  to  recover  on  the  ground  that  defendant  was  negligent  in  not  discovering 
the  break  after  it  was  made. 


Appeal  from  circuit  court,  Monroe  connty. 

Action  by  Ann  Lee  against  the  Vacuum  Oil  Company.  PlaintiiT  is  the  ad- 
ministratrix  of  tbe  estate  of  John  Lee:  deceased,  who  died  on  the  21st  day  of 
December,  1887,  in  consequence  of  injuries  he  received  that  day  by  the  ex- 
plosion of  gas  in  a  building  in  wliich  he  was  employed  as  a  laborer,  by  the 
occupant.  It  is  alleged  that  his  death  was  caused  by  the  negligence  of  the 
defendant,  and  it  is  claimed  that  it  is  liable  for  such  damages  as  the  next  of 
kin  of  the  deceased  have  sustained  in  consequence  of  his  death,  as  provided 
in  sections  1902  and  1903  of  the  Code  of  Civil  Procedure.  Judgment  for 
plaintiff,  and  defendant  appeals. 

Argued  before  Barkek,  P.  J.,  and  Dwight  and  Macomber,  JJ. 

Theodore  Bacon,  for  appellant.     William  F.  Coggstcell,  for  respondent. 

Barker,  P.  J.  The  defendant  is  engaged  in  the  manufacture  of  oils  from 
crude  petroleum.  In  the  process  there  is  produced  a  fluid  substance,  called 
"naphtha,"  which,  at  the  low  temperature  of  13  deg.  Fahrenheit,  gives 
o£F  vapor,  or  gas,  which  is  inflammable,  and  explosive  when  confined.  Its 
explosive  power  is  estimated  to  be  equal  to  140  pounds  to  tbe  square  iuch. 
The  defendant's  works  are  located  in  tbe  city  of  Rochester,  on  or  near  ths 
bank  of  the  abandoned  Genesee  canal.  The  Municipal  Gas  Company  is  en- 
gaged in  the  manufacture  and  distribution  for  consumption  of  illuminating 
gas,  consumed  in  the  city  of  Rochester.  Its  works  are  also  situated  on  the 
banks  of  said  canal,  nearly  a  mile  and  a  half  north  of  tbe  defendant's  works. 
The  latter  company  use  naphtha  in  the  manufacture  of  gas,  consuming  each 
month  about  80,000  gallons,  and  the  defendant  supplies  the  same.  Each 
company  stores  sucli  quantity  as  it  may  have  on  hand  in  iron  tanks.    Ttie 
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naphtha  sold  by  the  defendant  to  the  gas  company  is  transported  from  its 
tanks  to  the  gas  company's  tank  by  pumping  it  through  a  three-inch  wrought- 
iron  pipe.  The  grade  on  wliich  the  pipe  is  laid  is  such  that  naphtha  will  not 
flow  to  the  gas  company's  receiving  tank  by  force  of  gravitation.  The  pipe 
is  laid  in  the  bed  of  the  canal,  and  passes  under  Atkinson  street  and  under 
the  Atkinson-Street  bridge,  which  crosses  the  canal.  At  that  point  the  pipe 
is  laid  within  a  few  feet  of  the  street  sewer,  which  connects  with  other  sewers, 
running  in  a  northerly  direction,  and  at  some  distance,  and  discharges  into 
the  Genesee  river  under  the  building  destroyed  by  the  explosion.  The 
sewer  passing  under  the  building  whs  open,  so  that  gas  could  escape  into  and 
be  distributed  through  the  same.  Naphtha  was  delivered  to  the  gas  company, 
for  the  purposes  mentioned,  every  two  weelfs,  and  from  twelve  to  fifteen 
thousand  gallons  at  eacli  delivery,  taking  from  three  to  foar  hours  to  pump 
that  quantity  through  the  pipe.  During  the  intervening  time  the  pipe  was 
filled  with  naphtha,  the  quantity  being  about  2,0U0  gallons.  The  defendant 
bad  acquired  the  consent  of  (he  parties  owning  the  bed  of  the  canal  to  lay  th» 
pipe  therein  for  the  uses  and  purposes  for  which  it  was  intended.  A  steam 
railroad  track  was  also  laid  alonx  the  bed  of  the  canal,  and  the  pipe  in  ques- 
tion was  laid  by  the  side  uf,  and  in  some  places  under,  the  said  track.  No 
time  will  be  taken  to  prove  that  the  business  of  transporting  naphtha  by  tb» 
means  adopted,  from  and  to  the  place  mentioned,  and  on  the  line  adopted, 
was  a  lawful  business,  for  that  proposition  cannot  be  reasonably  disputed. 
The  means  adc^ted  to  transport  this  substance  from  one  point  to  another  is 
practically  the  same  as  the  system  in  use  for  distributing  illuminating  gas, 
produced  from  coal,  in  all  cities  where  it  is  used,  and  the  danger  to  li:eand 
property  in  the  aggregate  are  no  greater,  if  they  cannot  be  said  to  be  less. 
The  legislature  has  authorized  the  formation  of  corporations  for  "the  purpose 
of  constructing  and  operating,  for  the  public  use,  lines  of  pipe,  for  conveying 
or  transporting  therein  petroleum,  gas,  liquids,  or  any  products  or  property, " 
and  such  corporations  may  lay  pipes  across  and  along  public  streets  and  high- 
ways, and  institute  proceedings  to  condemn  lands,  and  acquire  the  right  to- 
lay  and  construct  lines  of  pipe  when  they  are  unable  to  negotiate  for  that 
privilege  with  the  owner.  This  law  was  not  enacted  for  the  purpose  of  mak- 
ing Intimate  a  business  which  prior  thereto  was  condemned  as  unlawful, 
and  contrary  to  public  policy.  The  chief  purpose  of  this  act  was  to  provido 
for  the  creation  of  corporations,  to  carry  on  a  lawful  business  in  a  manner 
and  by  the  means  which  theretofore  were  proper  and  lawful  for  any  individ- 
ual or  company  of  persons  to  do.  using  due  care  in  the  management  of  the 
same. 

The  real  question  presented  is,  wns  the  evidence  sutflcient  to  sustain  th» 
charge  imputing  ne^^ligence  to  the  defendant  in  the  mode  and  manner  of 
laying  the  pipe,  or  in  neglecting  to  inspect  the  same  to  see  if  it  remained  in  a 
safe  and  secure  condition,  or  in  failing  to  detect  that  it  was  broken  and  unfit 
for  use,  on  the  day  the  accident  occurred,  in  time  to  have  prevented  the  es- 
cape of  naphtha  in  such  quantities  as  to  become  dangerous  to  life  or  property. 
The  pipe  was  constructed  from  prime  material  by  an  approved  process  by 
manufacturers  of  experience,  and  had  sufiiclent  strength  lor  tlie  transporta- 
tion of  naphtha,  and  was  well  adapted  for  that  use  between  the  places  men- 
tioned, under  the  pressure  applied  for  pumping,  and  was  well  laid  and  prop- 
erly covered  with  earth.  It  had  been  in  use  several  years,  and  there  is  n» 
evidence  that  its  original  strength  had  been  wasted  in  any  perceptible  degree 
by  use.  The  test  which  was  made  after  the  ai-cident  of  the  section  of  the 
pipe  which  was  broken  fully  sustains  this  statement.  The  last  time  the  pipe 
was  used  before  the  accident  was  on  the  7lh  day  of  December,  1887,  on  which  day 
about  12,000  gallons  of  naphtha  was  successfully  pumped  through  the  pipe  with- 
out any  indication  that  the  same  was  not  in  perfect  order.  There  is  no  serious 
claim  made  by  tlie  plaintiff  that  the  pipe  was  not  in  good  order,  and  safe  for  use,. 
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on  that  day.  The  qaestion  of  the  defendant's  negligence  is  to  be  determined 
mainly  by  wliat  occurred  after  the  day  named,  in  connection  with  the  charge 
made,  that  the  defendant's  agents  and  servants  in  charge  of  the  line  failed,  by 
reason  of  their  carelessness  and  indifference  under  the  circumstances,  to  dis- 
cover that  the  line  was  brolien,  so  that  all  the  oil  pumped  was  discharged  and 
wasted.  On  and  prior  to  the  said  7th  day  of  December  the  city  was  constracting 
a  sewer  in  Atlcinson  street,  which  was  intended  to  connect  with  tlie  then  exist- 
ing sewer  which  passed  under  tiie  bridge  which  carried  Atkinson  street  over 
the  canal.  The  contractors  constructing  the  sewer  in  their  operations  exposed 
a  section  of  the  pipe  for  several  feet,  and  in  blasting  rock  a  fragment  struck 
the  pipe,  and  bent  it  at  that  point,  which  resulted  in  breaking  or  pulling  it 
apart  at  one  of  the  joints,  so  as  to  discharge,  near  the  sewer,  all  the  naphtha 
that  was  in,  or  might  be  pumped  into,  the  pipe.  This  occurred  on  the  8tb  of 
December,  one  day  after  the  pipe  was  last  used  for  transporting  naphtha  to 
the  gas  company's  tank.  The  soil  at  or  near  where  the  pipe  was  broken  was 
such  as  to  permit  of  a  ready  flow  of  naphtha  between  the  broken  end  of  the 
pipe  and  the  newer.  Each  way  from  the  place  of  fracture  the  pipe  was  laid 
on  an  ascending  grade,  so  that  its  contents  at  once  discharged,  but  it  is  not 
claimed  that  any  of  the  naphtha  which  was  in  the  pipe,  and  which  must  have 
escaped  immediately  after  the  break,  caused  the  explosion.  The  defendant's 
servants  made  no  inspection  of  the  line  between  the  7th  day  of  December 
and  the  day  of  the  accident,  which  was  on  the  21st  day  of  the  same  month,  for 
the  purpose  of  ascertaining  if  it  was  in  good  order,  and  suitable  for  use,  nor 
had  it  been  its  custom  to  make  an  inspection  for  that  purpose.  On  the  day 
of  the  accident  the  defendant  had  an  order  from  the  gas  company  to  deliver 
to  it  15,000  gallons  of  naphtha.  Wilson  and  Sweeny,  two  of  the  defendant's 
servants,  who  had  charge  of  the  pumps  and  the  pipe  line,  undertook  to  make 
the  delivery.  As  it  was  customary  with  them,  they  agreed  upmn  the  precise 
time  when  the  pumps  should  be  started,  which,  on  this  occasion,  was  10  min- 
utes past  12  M.,  and  time  enough  was  allowed  to  permit  Sweeny  to  go  from 
the  defendant's  works  to  the  nna  company's  tank,  and  measure  the  quantity 
of  naphtha  which  was  then  stored  therein,  and  to  open  the  stop-cocks  before 
tlie  time  for  starting  the  pumps  should  arrive,  as  agreed  upon.  Sweeny  did 
reach  the  receiving  tank  and  opened  the  stop-cocks  before  Wilson  started 
the  pumps,  which  he  did  at  the  time  agreed  upon,  and  he  continued  to  oper- 
ate  the  same  until  he  had  pumped  into  the  pipe  12,000  gallons,  which  took 
about  two  hours  and  a  half,  before  he  was  notified  that  the  pipe  was  broken, 
and  none  of  the  oil  reached  the  receiving  tank.  Sweeny  remained  at  the  re- 
ceiving tank  for  two  hours  and  twenty  minutes,  watching  all  the  time  to  see 
if  the  naphtha  came,  and,  as  none  was  received,  he  then  notified  an  officer  of 
the  gas  company,  who  immediately,  by  telephone,  notified  the  defendant's 
business  otflce  that  no  naphtha  was  l)eing  delivered,  and  the  pumping  was  im- 
mediately stopped.  About  an  hour  thereafter  the  explosion  took  place.  It 
does  not  distinctly  appear  how  soon  after  the  pumping  commenced  the  naph- 
tha  reached  the  sewer,  but  gas  was  evolved  from  ntiphtha  running  in  the 
sewer  as  early  as  1  o'clock,  and  the  several  explosions  took  place,  includ- 
ing the  one  in  the  building  where  the  deceased  lost  his  life,  as  early  aa 
about  8:30  o'clock  in  the  afternoon.  In  view  of  the  danger  likely  to  arise  to 
life  and  property  from  the  use  of  a  broken  or  defective  pipe,  in  the  locality 
where  this  was  laid,  so  that  naphtha  in  considerable  quantities  might  es- 
cape, a  case  was  made  for  the  consideration  of  a  jury,  with  proper  instruc- 
tions as  to  the  rules  of  law  applicable  to  the  case.  When  safety  of  human 
life  is  in  question,  a  very  high  degree  of  care  is  required  in  conducting  a  law- 
ful business.  If  naphtha  in  large  quantities  should  be  discharged  at  most  any 
point  on  the  line  of  the  pipe  it  would  be  highly  dangerous  to  property  situ- 
ated in  close  proximity  thereto,  and  also  to  occupants  of  buildings  in  the  im- 
mediate vicinity,  as  well  as  to  individuals  passing  on  the  public  streets.    The 
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learned  trial  judge  Instructed  the  jury  in  substance  that  the  transportation 
of  naphtha,  by  means  of  a  pipe  located  on  the  line  selected,  was  not,  as  matter 
of  law,  a  nuisance,  bat  it  was  for  them  to  determine,  from  all  the  evidence  in 
the  case,  whether  it  was  a  nuisance  as  a  matter  of  fact,  and,  if  they  came  to 
the  conclusion  that  it  was  a  nuisance,  then  the  defendant  was  liable  for  any 
damage  which  came  from  the  explosion,  without  regard  to  the  question 
whether  the  defendant  was  negligent  or  not.  In  this  connection  he  also  in* 
strucled  the  jury  that,  if  they  came  to  the  conclusion  that  it  was  not  a  nul- 
^nce,  it  did  not  necessnrily  follow  that  the  plaintiff  had  failed  to  maintain  a 
cause  of  action.  We  are  unable  to  discover  in  the  facts,  about  which  there 
is  really  no  dispute,  thuse  elements  of  danger  which  justiQed  the  court  in  sub- 
mitting the  case  to  the  jury,  for  them  to  determine  whether  or  not,  as  a  mat- 
ter of  fact,  the  defendant  was  guilty  of  maintaining  a  nuisance  by  transport- 
ing naphtha  through  the  pipe,  or  by  leaving  the  pipe  full  of  the  same  material 
when  the  pump  was  not  in  use.  The  pipe  was  in  good  order,  and  safe  for 
the  transportation  of  this  substance  on  this  line,  and  it  was  lawful  for  the  de- 
fendant to  engage  in  that  business.  There  is  no  evidence  showing  that 
there  was  any  leakage  of  naphtha  from  the  pipe,  or  that  gas  escaped  there- 
from while  naphtha  was  being  pumped,  or  during  the  time  the  pumps  wero 
not  in  use.  Tliese  facts  being  conceded,  we  fail  to  discover  any  fact  upon 
which  the  charge  of  maintaining  a  nuisance  can  be  founded.  It  is  no  more- 
dangerous  to  life  or  property  to  convey  naphtha.  In  a  strong  and  secure  pipe» 
through  a  populous  city,  than  it  is  to  distribute  manufactured  or  natural  gas 
by  the  same  means.  Gas  thrown  off  from  a  body  of  naphtha  is  no  more  in- 
flammable or  explosive  than  coal  gas,  and  either  kind  must  be  in  some  degree 
confined  before  the  explosion  will  occur.  The  rule  is  of  uniform  application 
that  while  man  may  prosecute  such  business  as  he  chooses ,on  his  own  prem- 
ises, he  has  no  right  to  erect  and  maintain  a  nuisance,  to  the  injury  of  an  ad- 
jacent proprietor,  or  of  his  neighbors,  even  in  the  pursuit  of  a  lawful  trade. 
Heeg  v.  Licht,  80  N.  Y.  579. 

A  private  nuisance  is  defined  to  be  anything  done  to  the  hurt  or  annoyance 
of  the  lands,  tenements,  or  hereditampnts  of  another.  3  Bl.  216.  Any  un  war- 
rantable, unreasonable,  or  unlawful  use  by  a  person  of  bis  own  property,  real 
or  personal,  to  the  injury  of  another,  comes  within  the  definition  stated,  and 
renders  the  owner  or  possessor  liable  for  nil  damages  arising  from  such  use. 
Wood,  Nuis.  g  1,  and  authorities  cited.  To  constitute  a  nuisance  for  keeping 
in  store  articles  in  common  use  in  a  community,  the  substance  must  be  of 
such  a  nature,  and  kept  in  such  large  quantity  and  under  such  circumstances, 
as  to  create  real  danger  to  life  and  property.  This  rule  seems  to  be  fairly  de- 
ducible  from  the  many  decisions  which  have  been  made  by  the  courts  on  this 
subject.  The  fears  of  mankind  will  not  alone  create  a  nuisance  without  the 
presence  of  real  danger.  "The  well-founded  apprehension  of  danger,  which 
would  alarm  men  of  steady  nerves  and  reasonable  courage  passing  through 
the  street,  in  the  locality  where  the  business  is  carried  on,  is  enough  to  show 
that  something  is  being  done  which'ought  to  be  prevented  by  condemning  it 
as  a  misdemeanor."  Reg.  v.  Lister,  3  Jur.  (N.  S.)  570;  People  v.  Sands,  1 
Johns.  78;  Myers  v.  Malcolm,  6  Hill,  292;  Heegy.  Licht,  80  N.  Y.  579.  In 
such  a  case,  the  rule  which  exonerates  a  party  engaged  in  a  lawful  business, 
when  free  from  negligence,  has  no  application.  In  another  part  of  bis  charge 
the  learned  judge  Instructed  the  jury  that  "if  they  should  come  tO'  the  con- 
clusion that  the  defendant  was  in  the  act  of  carrying  on  a  nuisance,  and  also 
that  this  pipe  was  a  sufficiently  good  pipe,  but  was  broken  by  the  act  of  a 
wrong-doer,  nnder  such  circumstances  as  that  the  defendant  had  no  right  to 
expect  that  it  would  be  broken,  and  under  such  circumstances  that  the  defend- 
ant was  not  guilty  of  any  n^Ugence  in  not  discovering  that  it  was  broken, 
bat  that  it  had  every  reason  to  believe  that  it  bad  taken  every  precaution  that 
a  reasonably  prudent  man  would  have  done  to  make  this  safe,  and  in  fact  had 
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done  80,  if  you  come  to  the  conclusion  that  this  was  the  state  of  affairs,  then, 
although  the  defendant  was  guilty  of  carrying  on  a  private  nuisance,  it 
would  not  be  liable  in  damages  to  the  plaintiff."  These  instructions  were  to 
the  effect  that  if  the  defendant  was  maintaining  a  nuisance  it  was  not  liable 
if  the  pipe  was  broken  by  the  act  of  a  wrong-doer,  if  the  defendant  was  not 
guilty  of  negligence  in  the  particulars  mentioned.  But  it  does  not  cure  the 
error,  or  leave  it  to  the  jury  for  them  to  say  whether  the  defendant  whs  guilty, 
or  not,  of  maintaining  a  nuisance,  but,  for  a  reason  which  will  be  hereafter 
stated,  it  becomes  unnecessary  to  consider  how  far  the  last  instructions  qual- 
ified those  as  given,  relative  to  the  defendant's  liability,  if  the  jury  found  that' 
it  was  maintaining  a  nuisance.  As  an  independent  ground  for  a  recovery  it 
was  submitted  to  the  jury  whether  the  defendant  was  guilty  of  negligence  in 
failing  to  ascertain,  by  an  actual  inspection  of  the  line  of  pipe,  or  by  some 
other  means,  that  it  was  broken,  and  unfit  for  use,  before  they  commenced 
pumping  on  the  21st  day  of  December,  or  in  that  the  defendant's  agent.  Sweeny, 
who  was  stationed  at  the  gas  company's  tanks,  was  negligent  in  failing  to  give 
notice  that  naphtha  was  not  passing  through  the  pipe,  in  time  to  have  prevented 
the  escape  of  naphtha  in  sufficient  quantities  to  be  dangerous.  Our  comprehen- 
sion of  the  case  is  that  a  case  was  made  for  the  consideration  of  the  jury  on  the 
question  of  the  defendant's  negligence.  Every  fact  and  circumstance  must 
be  considered  and  reflected  upon  in  determining  the  question  submitted  to  the 
consideration  of  the  jury.  As  the  pipe  was  in  a  reasonably  safe  and  secure 
condition  up  to  the  time  it  was  broken  by  the  act  of  a  third  person,  the  charge 
of  negligence  rests  mainly,  if  not  entirely,  on  the  omission  of  the  defendant's 
agents  and  servants  to  do  those  things  which,  if  done,  would  have  disclosed 
the  actual  condition  of  the  pipe  before  any  considerable  quantity  of  naphtha 
could  have  escaped.  One  test,  for  the  purpose  of  considering  whether  the 
pipes  were  in  order  or  not,  was  to  have  arranged  that  the  pumps  should 
have  been  started  liefore  the  stop-cocks  at  the  receiving  end  were  opened, 
and  if  that  had  been  done  the  broken  condition  of  the  pipe  would  have  been 
disclosed  to  the  engineer  at  the  pumping  station  immediately,  as  the  degree  of 
resistance  would  have  indicated  that  the  naphtha  was  escaping  somewhere  on 
the  line  of  the  pipe.  The  failure  of  Sweeny  to  give  notice  to  those  in  charge 
of  the  pumping  station  that  no  naphtha  was  being  delivered  into  the  receiving 
tank,  immediately  after  the  time  agreed  upon  for  starting  the  pumps,  subjecte 
him  to  the  charge  of  being  guilty  of  negligence  which  caused  the  death  of  the 
deceased.  It  was  his  duty  to  act  upon  the  assumption  that  the  pumps  would 
be  started  at  the  time  agreed  upon,  and  that  oil  would  be  immediately  dis- 
charged into  the  receiving  tank,  and,  as  none  came  through  the  pipe,  it  was 
an  indication  on  which  any  prudent  and  reasonably  cautious  man  would  have 
concluded  that  the  pipe  was  out  of  order.  By  use  of  the  telephone  in  the  gas 
company's  otiice,  which  was  connected  with  the  defendant's  office,  he  could 
have  communicated  with  the  engineer  at  the  pumping  station,  informing  him 
that  no  naphtha  was  being  discharged  into  the  receiving  tank,  in  time  to  have 
averted  the  accident.  The  fact  that  the  pripe  crossed  several  streets,  and  fora 
portion  of  the  way  was  laid  under  the  track  of  a  railroad  which  was  in  con- 
stant use,  is  a  circumstance  indicating  that  it  was  an  act  of  prudence  to  make 
some  sufficient  tests  to  ascertain  if  the  pipe  was  in  a  safe  condition,  imme- 
diately preceding  the  use  of  the  same,  for  the  transportation  of  a  large  quantity 
of  naphtha.  In  face  of  all  the  facts  and  circumstances,  we  think  the  question 
was  properly  submitted  to  the  jury  for  them  to  determine  whether  the  defend- 
ant's agents  engaged  in  operating  the  pipe  line  were  guilty  of  negligence.  The 
jury  rendered  a  general  verdict  in  the  plaintiff's  favor  of  95,000,  and  there 
was  also  submitted  to  them  to  answer  this  question,  "Was  the  naphtha  which 
caused  the  explosion  on  the  21st  day  of  December,  1887.  by  which  John  Lee 
was  killed,  permitted  to  get  into  the  sewer  by  the  negligence  of  the  defend- 
ant?" which  was  answered  in  the  affirmative.    Ab  the  defendant's  negligence 
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was  established  in  the  opinion  of  the  jury,  as  indicated  by  their  special  ver- 
<iict,  the  error  in  submitting  the  queston  to  the  jury  whether  tlie  defendant 
|wa!)  maintaining  a  nuisance  should  not  prevail  for  the  purpose  of  reyersing 
the  judgment,  for  the  defendant's  liability  was  established  irrespective  of  the 
question  of  nuisance.  For  the  same  reason,  if  there  was  any  error  of  the 
court  in  ruling  that  tlie  defendant  was  guilty  of  violating  the  provisions  of 
chapter  773  of  the  Laws  of  1865,  regulating  the  storage  and  keeping  of  crude 
petroleum,  or  any  of  its  products,  within  the  corporate  limits  of  any  city 
within  this  state,  should  not  prevail  for  the  purpose  of  securing  a  new  trial. 
The  defendant's  counsel  aslted  the  court  to  charge  the  juiy  that  if,  at  a  time 
when  Sweeny  should  reasonably  have  been  required  to  give  notice  that  no 
naphtha  was  coming,  the  discharge  into  the  sewer  was  so  great  as  to  cause 
the  disaster,  this  failure  to  report  was  not  negligence,  such  as  to  authorize  a 
verdict  for  the  plaintiff.  If  tlie  jury  could,  from  the  evidence,  have  deter- 
mined the  quantity  of  naphtha  which  in  fact  had  at  that  time  been  discharged 
into  the  sewer,  tliere  is  no  evidence  which  would  enable  them  to  say  that  the 
quantity  was  sufficient  to  have  caused  the  explosion.  It  is  manifest  that  a 
considerable  quantity  must  have  been  discharged  from  the  pipe  at  the  break 
before  any  would  have  been  discharged  into  the  sewer,  by  reason  of  the  char- 
acter of  the  earth  which  lay  about  the  pipe  where  it  was  broken.  It  is  wholly 
conjectural  as  to  the  precise  time  when  naphtha  was  first  discharged  into  the 
«ewer.  We  think  that  the  proposition  as  stated  was  faulty,  and  properly  re- 
jected, for  the  reason  that  it  was  the  duty  of  the  jury  to  determine  the  ques- 
tion of  negligence  from  all  the  facts  and  circumstances  of  tlie  case,  and  there 
were  others  bearing  upon  the  question  besides  the  omission  of  Sweeny  to  give 
notice  that  naphtha  was  not  being  received  at  the  tank.  The  defendant's 
counsel  also  asked  the  court  to  ciiarge  the  jury  that  if  they  should  find  that 
the  sole  cause  of  the  accident  was  the  breaking  of  the  pipe  by  blasting  at 
Atkinson  street,  by  the  interference  of  third  persons,  without  knowledge  or 
notice  on  the  part  of  the  defendant,  or  any  co-operating  negligence  on  the 
part  of  the  defendant,  they  must  render  a  verdict  for  the  defendant.  We  think  it 
is  plai  n  that  the  defendant  was  not  entitled  to  these  instructions.  It  was  a  con- 
ceded fact  in  the  case  that  the  pipe  became  broken  by  reason  of  the  interference 
of  third  parties,  and  without  any  actual  knowledge  or  notice  on  the  part  of  the 
defendant,  at  the  time  the  pumping  was  commenced  on  the  day  of  the  accident, 
and  the  plaintiff  seeks  to  maintain  her  right  of  action  from  facts  and  circum- 
stances wholly  independent  of  and  distinct  from  those  mentioned  in  the  first 
part  of  the  request.  We  do  not  need,  therefore,  to  inquire  in  what  sense  the 
term  "co-operative  negligence"  was  used  in  the  alternative  part  of  the  request. 
Exceptions  were  taken  by  the  defendant  to  the  reception  and  rejection  of 
items  of  evidence  which  were  considered  by  the  speciiU  term,  and  held  not  to 
be  well  taken,  and  we  concur  in  this  part  of  the  written  opinion  of  the  learned 
judge,  as  printed  in  the  case.    Judgment  and  order  affirmed. 

DwiOHT,  J.,  concurs.    Macomber,  J.,  not  voting. 

NoTB  BT  THi  Editor.  The  written  opinion  referred  to  was  filed  December  28, 1888, 
at  special  term,  Ontario  county,  on  a  motion  for  a  new  trial,  and  is  as  follows: 

"RtmsBT,  J.  I  shall  consider  no  exceptions  on  this  motion  except  those  raised  and 
argued  on  the  brief  of  the  defendant's  counsel,  and  those  I  will  consider  in  the  order  in 
.which  he  spoke  of  them. 

"The  first  exception  is  taken  to  the  question  asked  of  the  expert  witness  Feoktaam  as 
to  the  comparative  exploslveness  of  naphtha  and  gunpowder.  The  objection  taken 
was  t^t  the  evidence  was  incompetent  and  immaterial.  This  objection  raised  no  ques- 
tion as  to  the  competency  of  the  witness  to  testify.  Schwander  v.  Brige,  10  N.  Y.  St. 
,Rep.  803.  Nor  is  the  propriety  of  the  question  to  be  determined  by  the  fact  that  the 
.witness,  in  reply  to  it,  gave  an  objectionable  answer  which  be  was  not  asked  for.  The 
remedy  in  that  case  is  by  a  motion  to  strike  out  the  testimony.  Fowler  v.  Machine 
Co.,  30  Wkly.  Dig.  52L    The  ruling  upon  the  exception  must  be  made  on  the  theory  that 
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the  answer  would  have  been  responsive.  In  this  case  a  responsive  answer  wonld  bare 
been  that  naphtha  gas  was  or  was  not  more  explosive  than  gunpowder.  Was  this  evl- 
denoe  material  or  oompetenti  The  question  was  as  to  the  liatHllty  of  naphtha  gas  to 
explode  under  certain  conditions,  and  the  efleot  of  the  explosion  when  it  occurred.  The 
witness  had  stated  a  good  many  facts  with  regard  to  It,  from  which  the  jury  might 
learn  the  conditions  necessary  to  exist  before  an  ezplosioD  would  talce  place.  Any  tect 
which  would  enable  them  to  judge  of  the  probability  of  the  explosion  of  this  gas,  and 
iyt  the  force  of  the  explosion,  was  clearly  materiaU  The  jury  were  told  by  another  wit- 
ness the  pressure  In^ounds  which  would  be  exerted  by  an  explosion  of  the  gas  under 
certain  oonditions.  lliere  is  no  doubt  that  it  wonld  have  been  proper  to  show  them  the 
effect  of  the  explosion  by  an  actual  experiment;  the  object  being  in  each  case  to  eDa* 
ble  tbem  to  judge  whether  the  force  of  such  an  explosion  was  sumcient  to  do  the  dam- 
age which  was  done  to  the  mills.  It  was  proper  to  allow  the  witness  to  illustrate  the 
effect  of  the  explosion  of  this  gas  by  comparing  it  with  the  explosion  of  any  substance, 
of  the  properties  and  f oroe  of  which  the  jury  were  aware,  as  well  as  by  the  number  of 
pounds  of  pressure  of  the  explosion.  Indeed,  the  former  is  much  more  likely  to  convey  to 
any  person  an  accurate  idea  of  the  force  exercised.  The  explosive  force  of  gunpowder 
is  a  matter  of  common  knowledge.  Every  one  knows  the  effect  produced  by  the  ex 
plosion  of  a  mass  of  that  sniMtance  in  a  confined  space.  It  is  used  as  a  means  of  com- 
parison daily.  To  say  that  the  explosion  of  any  substance  produces  the  same  or  a  like 
effect  as  the  explosion  of  gunpowder  grives  a  more  accurate  idea  of  its  power  to  the  or- 
dinarvmind  than  to  say  that  by  the  explosion  it  exerts  a  pressure  of  so  many  pounds  to 
the  square  inch,  "^ere  is  a  large  class  of  cases  in  which  language  cannot  give  an  ex- 
act idea  of  the  fact  sought,  and  one  must  resort  to  the  comparison  with  things  weU 
known  to  enable  another  to  form  an  accurate  judgment.  For  instance,  it  is  proper  and 
usual,  in  speaking  of  speed,  to  speak  of  '  a  moderate  trot,'  or  '  about  as  fast  as  a  man 
can  wiUk; '  or,  in  measuring  height,  to  say  that  a  thing  is  *  about  the  height  of  a  man;  * 
or,  in  spealdng  of  distance,  to  say  that  it  is  '  about  as  far  as  from '  one  place  known  to 
the  jury,  or  seen  by  them,  to  another.  In  all  these  cases  the  comparison  with  some- 
thing of  general  knowledge  is  usual  and  proper.  For  the  same  reason  it  was  proper  to 
measure  approximately  the  force  of  the  explosion  of  naphtha  gas  by  comparing  it  with 
another  substance  with  which  the  jury  were  acquainted.  There  is  no  question  as  to 
the  competency  of  the  witness.    Stevens  ▼.  Brennan,  79  N.  Y.  254. 

"  It  is  suggested  that  the  same  class  of  evidence,  when  offered  by  the  defendant,  was 
excluded.  The  point  is  raised  where  Mr.  Latimer  was  asked  wheUier  he  would  regard 
crude  oil  as  more  dangerous  tlian  naphtha.  This  stands  upon  a  different  footing.  The 
tact  itself  is  entirely  immaterial,  wbetheritbeconsidered  asasldngforProf.  Latimer's 
opinion,  or  as  to  the' fact  of  the  danger  of  crude  oiL  The  only  question  was  the  danger 
of  naphtha.  As  a  means  of  aiding  the  jui^y  to  decide  whether  the  transmission  of  naphtha 
was  or  was  not  dangerous,  the  comparison  was  of  no  use,  because  they  knew  no  more 
of  crude  petroleum,  considered  chemically,  or  with  reference  to  the  gases  evolved  by 
it,  than  they  did  of  naphtha;  and  when  they  were  told  thatone  was  more  dangerous  tham 
another  they  would  still  need  instruction  as  to  the  absolute  danger  of  crude  petroleum, 
before  being  able  to  apply  the  comparison,  or  make  it  available  to  judge  of  the  ma- 
terial thing,  whiuh  was  the  danger  of  the  transmission  of  naphtha.  For  this  reason  it 
was  not  error  to  exclude  this  evidence  as  immaterial. 

"The  evidence  of  Mr.  Einohling  was  entirely  Immaterial.  The  question  only  asked 
for  the  knowledge  of  the  witness, — which  no  one  pretends  was  material, — and  for  ttiat 
reason  alone  it  was  properly  excluded.  But,  if  it  be  construed  as  asldng  for  the  fact, 
it  was  properly  excluded  for  two  reasons :  First.  The  question  did  not  ask  for  the  best 
evidence.  That  was  the  records  of  the  executive  lx>ard.  The  objection  having  been 
sustained  upon  a  general  objection,  stating  no  grounds,  it  is  not  error,  although  the 
ground  upon  which  the  ruling  might  be  sustained  is  one  which  could  have  been  obviat- 
ed, had  it  been  stated.  The  opposite  counsel  is  not  misled  if  he  does  not  ask  that  the 
grounds  should  be  stated.  Height  v.  People,  50  N.  Y.  892,  395.  Second.  The  fact  was 
not  material.  The  pipe  was  laid  in  the  bottom  of  the  Genesee  Valley  canal  by  the  con- 
sent of  the  railroad  company,  which  was  in  possession  of  the  canaL  No  permission  of 
the  executive  board,  or  of  the  authorities  of  the  city  of  Rochester,  waa  necessary  to 
authorize  tbe  laying  of  the  pipe.  The  defendant  was  not  a  wrong-^oer  by  laying  the 
pipe,  but  by  pumping  naphtha  through  it.  There  waa  no  offer  to  prove  that  the  execu- 
tive board  consented  to  that  use  of  the  pipe,  but  it  was  praotioally  conceded  that  such 
consent  was  not  given.  No  consent  was  required  to  authorixe  the  laying,  and  it  waa 
not  material  whether  it  was  given. 

"The  evidence  of  Neville  was  clearly  immaterial.  If  it  had  been  proposed  to  follow 
it  with  the  proof  of  any  fact  wliich  would  have  made  the  rejected  evidence  material, 
such  offer  should  have  been  made.  As  it  was  not,  there  was  nothing  to  show  the  ma- 
teriality of  the  rejected  evidence. 

"The  evidence  of  Uoore  was  rejected,  and  the  ruling  is  strongly  attacked;  but,  irre- 
spective of  the  question  whether  it  was  erroneous  to  reject  the  evidence,  I  do  not  think 
there  was  any  harm  done  to  the  defendant.  The  object  was  to  show  that  the  pipe  oonld 
only  be  broken  by  outward  violence.  It  was  not  disputed  that  the  pipe  was  so 
broken,  and  the  charge  to  the  jury  was  based  entirely  upon  tbe  theory  that  such  vlo- 
lenoe  caused  the  break.    If  the  evidence  liad  been  admitted,  its  effect  would  have  been 
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to  anfhortze  the  jury  to  infer,  what  was  not  denied,  and  was  actualljr  proved,  that  the 
pipe  was  broken  by  the  blast  let  off  in  the  sewer.  If  the  evidence  had  been  reoelTed, 
the  fact  would  have  been  proved  no  more  satisfactorily. 

"The  questions  asked  of  Prof.  Latimer  as  to  the  effect  of  a  break  in  a  gas-main  do  not 
require  mach  consideration.  The  co  j  nsel  for  the  defendant  concedes  that  the  hypothe- 
sis was  not  based  upon  any  facts  which  appeared  in  the  case,  and  that  disposes  of  the 
exception.  There  was  no  break  in  a  gas-main ,  and  the  question  of  the  flow  of  gas  through 
such  a  break  was  a  mere  abstraction,  of  no  importance  in  this  case. 

"The  nert  error  alleged  is  the  refusal  of  the  court  to  charge  a  proposition  presented. 
As  to  the  particular  proposition,  the  fact  which  lay  at  the  foundation  of  it  is  that,  at  the 
time  when  the  watchman  Sweeny  should  have  (civen  notice  that  the  naptha  did  not  run 
into  the  tank  of  the  gas  company,  the  discharge  into  the  sewer  had  already  been  so 
great  as  to  cause  the  disaster.  Of  this  there  is  no  evidence  on  which  the  jury  might 
nave  found  either  way.  For  that  reason  there  was  no  error  In  the  refusal  to  charge 
exactly  as  requested.  De  Luce  v.  Kelly,  5  Wkly.  Dig.  88.  After  reading  again  what 
was  said  by  the  court  in  reply  to  that  request,  I  still  think  that  it  covered  all  that  the 
defendant  nad  a  right  to  expiect  on  that  subject,  and  that  the  exception  to  the  refusal  to 
charge  was  not  well  taken. 

"The  last  exception  argued  is  that  one  taken  to  the  charge  of  the  conrt  with  regard 
to  the  storing  or  keeping  of  the  naphtha.  The  jury  were  charged  that  the  defendant 
was  keeping  or  storing  naphtha  in  a  way  different  from  that  allowed  by  the  statute. 
To  this,  exception  was  taken.  It  is  claimed  that  the  naphtha  kept  in  the  tank,  and  es- 
pecially that  kept  in  the  pipes,  was  not  'stored,'  within  the  statute.  The  statute  for- 
bids, not  only  the  '  storing,'  but  the  '  keeping  on  sale,'  of  refined  petroleum,  except  in 
a  certain  way.  It  then  gives  the  regulations  for  '  storing  or  keeping '  naphtha  or  ben- 
zine, of  which  it  forbids  the  keeping  of  more  than  ten  barrels  in  a  place  over  a  cellar, 
or  more  than  three  barrels  in  a  ceUax  or  basement.  It  then  provides  that '  crude  or  re- 
fined petroleum  '  may  be  stored  in  a  certain  way.  There  is  a  clear  distinction  made  In 
the  statute  between  crude  petroleum  and  naphtha  and  benzine.  The  regulations  for 
storing  naphtha  and  benzine  are  express  and  clear,  and  they  imply  a  prohibition  against 
storing  it  in  any  other  way  than  Is  therein  prescribed.  Landers  v.  Frank  St.  U.  E. 
Church,  97  N.  Y.  119, 124.  The  defendant  says  that  the  keeping  of  naphtha  in  the  pipe 
was  not 'storing' it.  Bntthestatute  speaks  of 'kept' and 'stored.'  Bven  if  the  word 
'stored'  alone  was  used,  this  way  of  keeping  naphtha  in  a  pipe  was  within  the  statute. 
It  seems  that  the  naphtha  was  allowed  to  run  into  the  pipe,  and  was  there  kept  until  it 
was  required  to  be  used  at  the  gas  company's  tank,  when  it  was  forced  into  that  tank. 
As  soon  as  a  sufficient  quantity  had  been  pumped  into  the  tank  at  the  gas-works,  the 
stop-oock  was  turned,  and  the  pipe  left  full  of  naphtha  nntil  a  new  supply  was  required 
in  the  gas  company's  tank.  During  the  time  that  elapsed  between  the  several  pump- 
ing the  naphtha  was  left  in  the  pipes.  The  word  '  store  '  is  defined  by  Johnson  and 
Webster  to  mean,  '  to  stock  against  a  future  time.'  It  is  defined  in  this  state  as  '  the 
keeping  of  merchandise  in  safe  custody,  or  where  the  keeping  is  the  principal  object 
of  the  deposit.'  O'Niel  v.  Insurance  Co.,  8  N.  Y.  ia'3,  127.  In  the  case  last  cited  it  is 
used  in  distinction  from  keeping  tor  consumption  or  sale  in  the  course  of  business  at 
the  place  where  it  is  kept.  The  naphtha  was  kept  in  this  pipe  to  be  delivered  as 
wanted.  It  was  kept,  as  appears  from  the  evidence,  from  15  to  30  days,  lieing  pumped 
Into  the  gas-tank  once  a  month  in  the  summer,  and  twice  a  month  in  winter.  While  so 
kept,  it  was  not  used  for  any  purpose.  If  the  keeping  had  been  in  a  tank,  there  would 
have  beea  no  question  that  it  was  a  '  storing,'  within  the  statute.  The  fact  that  the  re- 
ceptacle, holding  some  3,000  gallons,  was  a  pipe,  and  not  a  tank,  does  not  alter  the  case. 
The  cases  cited  by  the  defendant  were  actions  on  policies  of  insurance  in  which  the  in- 
surance company  sought  to  insist  upon  the  forfeiture  because  certain  prohibited  arti- 
cles were  stored  in  an  insured  building  which  hud  been  burned.  The  articles  were 
kept  for  sale  or  temporary  use,  and  the  court  held  that  was  not  a  'storing,'  within  the 
policy.  They  adopt  the  definition  of  '  storing '  given  above,  but  say  that  the  cases  be- 
fore them  were  not  within  it. 

"But  it  is  said  that  the  uncontradicted  evidence  showed  that  the  pipe  had  been  empty 
for  two  weelcs  when  the  disaster  occurred,  and  for  that  reason  the  defendant  could  not 
havebeenstorin^  naphtha  in  it.  That  is  just  the  trouble.  The  defendant  had  attempted 
to  keep  naphtha  in  this  unauthorized  way  in  this  pipe,  which  broke,  and  the  naphtha  tan 
ont  and  caused  the  explosion.  The  disaster  was  directly  due  to  the  attempt  to  keep 
naphtha  in  the  pipe.  Suppose  there  had  been  at  Atldnson  streeta  tank  with  a  capacity 
of  SL886  gallons,  (the  capacity  of  this  pipe,)  which  had  been  kept  full  of  naphtha  for 
periods  of  from  15  to  80  days,  and  that  from  this  tank  naphtha  had  been  allowed  twice  a 
month  to  run  into  another  one,  the  first  being  kept  full  by  pumping.  If  a  hole  had 
been  broken  in  the  bottom  of  the  first  tank,  and  ail  the  naphtha  pumped  in  bad  run  thence 
into  the  sewer,  no  one  would  doubt  that  the  defendant  had  been  violating  the  statute, 
and  that  such  violation  was  the  cause  of  the  filling  of  the  sewer  with  naphUia.  I  can  see 
no  differenoe  between  the  supposed  case  and  the  one  under  consideration.  The  object 
of  the  statute  was  to  prevent  the  accumulation  of  large  quantities  of  naphtha  within  the 
limits  of  a  city.  That  object  is  defeated  if,  as  in  this  case,  a  forbidden  quantity  is  so 
kept  that,  upon  the  breaking  of  the  receptacle,  it  may  run  out  and  do  mischief,  and 
the  statute  is  violated  as  much  whether  the  vessel  is  whole  or  broken,  it  the  i«sult  is 
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the  unlawful  accumulation  of  the  dangerous  fluid.  But  the  question  is  whether  thede- 
fondant,  in  keeping  the  pipe  full  of  naphtha,  was  '  storing '  it,  within  the  statute.  SRer. 
St.  (7tb  Ed.)  1295.  For  the  reasons  above  given  Ithink  that  It  was,  and  that  thecharga 
to  that  effect  was  not  error. 

"The  defendant  alleges  no  other  errors.    I  think  none  of  those  alleged  are  in  fact  ar- 
roneous  rulings,  and  that  a  new  trial  must  be  denied,  withoosts. " 


CiOBN  KxcH.  Bane  v.  Blts. 
(Supreme  Cowrt,  General  Term,  First  Department    November  7, 1889.) 

1.  JCDGUENT — UKACTBOBIZED  DiHEOTION. 

In  replevin  for  bonds,  where  the  verdict  awards  possession  to  plaintiff,  mad 
fixes  their  value.  Including  damages,  at  a  certain  sum,  a  judgment  that  plaintiff 
have  delivery  of  the  bonds,  or,  in  default,  the  sum  named  in  the  verdict,  ana  adding 
a  distinct  smonnt  as  damageis  for  detention,  is,  in  respect  to  this  addition,  nnan- 
tborized. 

Sl  S^me — MoBE  or  CoBBxoTioN — Eftect  of  Appeal. 

The  mode  of  correction  of  such  error  is  by  moti  o  n ;  and  an  appeal  from  the  Judg- 
ment, bringing  in  question  only  the  plaintiff's  right  to  the  possession  of  the  bonds, 
and  in  which  appeal  the  right  to  the  further  damages  was  not  considered,  is  not 
conclusive  against  defendant's  right  to  have  the  additional  idlowance  stricken  from 
the  judgment  on  motion. 

B.  Same — Liihtation. 

The  statutory  limitation  (C!ode  Civil  Proo.  N.  T.  {  1283)  for  setting  aside  a  judg- 
ment for  irregularity  has  no  application,  as  the  additional  allowance  was  not  an  ir- 
regularity, but  was  wholly  unauthorized. 

Appeal  from  special  term,  New  York  county. 

Beplevin  by  the  Corn  Exchange  Bank  of  Chicago  against  Alphonzo  W.  Blye, 
receiver.    Defendant  appeals  from  a  refusal  to  correct  the  judgment. 
Argued  before  Van  Bbunt,  P.  J.,  and  Bkadt  and  DanieIjS,  JJ. 
Elihu  Root,  for  appellant     L.  A.  Gouid,  for  respondent. 

Danieu,  J.  The  action  was  replevin  for  the  recovery  of  the  possession  of 
bonds  issued  by  the  West  Point  Manufacturing  Company,  with  the  coupons 
thereto  attached ;  and  it  resulted,  at  the  trial,  in  the  direction  of  a  verdict  for 
the  plaintiif  for  the  recovery  of  the  bonds  described  in  the  complaint,  except 
those  numbered  9,  10,  11,  and  12.  By  the  verdict  which  in  this  manner  was 
rendered,  the  possession  of  the  bunds  were  awarded  to  the  plaintiff,  and  their 
value,  including  damages,  was  fixed  at  825,315.18;  and  that  appears  to  have 
followed  the  proof  establishing  the  amount  of  the  bonds,  together  with  the 
coupons  or  interest  warrants  which  had  been  attached  to  them,  including 
thereby  all  that  the  plaintiff  was  entitled  to  in  the  action.  And  the  judgment 
fully  carried  this  verdict  into  effect,  for  it  adjudged  that  the  plaintiff  should 
have  the  delivery  of  the  chattels  included  in  the  verdict,  and  that  the  defend- 
ant  should  deliver  the  bonds  to  the  plaintiff;  and,  in  case  a  delivery  should 
not  be  had,  then  the  plaintiff  should  recover  from  the  defendant  this  sum  of 
925,315.18  as  damages,  together  with  the  costs  of  the  action.  These  provis- 
ions, inserted  in  the  judgment,  were  fully  as  broad  as  the  verdict  authorized 
them  to  be  entered,  and  it  furnished  authority  for  entering  no  more  than 
these  directions  in  the  judgment.  But  a  further  provision  and  direction  was 
inserted  in  it,  adjudging  "that the  plaintiff  have  and  recover  from  defendant 
the  sum  of  $2,315.18  damages  for  the  detention  of  said  chattels."  That  was 
a  direction  not  included  in  the  verdict,  which  was  expressly  restricted  to  the 
sum  of  $25,315.18,  including  damages.  And  after  providing  by  the  judg- 
ment for  the  recovery  of  the  bonds,  or,  in  case  possession  of  them  should  not 
be  recovered,  that  the  plaintiff  should  recover  the  amount  of  money  mentioned 
in  the  verdict,  there  was  legally  nothing  further  to  be  added  to  the  judgment 
against  the  defendant.  The  direction  for  the  further  recovery  of  $2.S1S.18 
damages  was  wholly  unauthorized  by  the  verdict,  and  it  should  not  have  been 
made  a  part  of  the  judgment. 
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After  the  judgment  had  been  recovered,  an  appeal  from  it  was  taken  to 
the  general  term,  where  it  was  aCBrmed.  and  from  that  judgment  of  affirm- 
ance a  further  appeal  was  taken  to  the  court  of  appeals,  resulting  also  in  its 
affirmance.  But  these  appeals  brought  in  question  the  right  alone  of  the 
plaintiff  to  the  possession  of  the  bonds.  They  in  no  manner  comprehended 
this  further  direction  contained  in  the  judgment.  Neither  was  any  attention 
devoted  to  this  direction,  in  the  decisions  which  were  made.  And  no  adjudi- 
cation was  made,  upon  the  determination  of  either  of  the  appeals,  affecting 
the  right  of  the  plaintiff  to  this  additional  direction  for  the  recovery  of  dam- 
ages. It  was  not  a  subject  upon  which  an  appeal  from  the  judgment  could 
regularly  be  taken,  but  the  manner  in  which  the  practice  has  provided  for  its 
correction  was  that  of  a  special  motion,  for  it  was  an  entirely  unautliorized 
addition  to  the  judgment  beyond  that  permitted  or  allowed  by  the  verdict; 
and,  where  that  addition  may  be  made,  the  mode  of  correcting  it  is  by  a  spe- 
cial motion.  Cagger  v.  Lansing,  64  N.  Y.  417;  LeoTiard  v.  Navigation  Co., 
84N.  y.  48;  Hatch  v.  Bank,  78  N.  Y.  487;  Dinsmore  v.  Adams,  48  How. 
Pr.  274;  affirmed,  5  Hun,  149;  Cole  v.  Tyler,  65  N.  Y.  77.  The  time  within 
which,  by  section  1282  of  the  C!ode  of  Civil  Procedure,  a  motion  has  been  re- 
quired to  be  made  to  set  aside  a  judgment  for  irregularity,  has  no  application 
to  this  appeal;  for  the  addition  of  this  direction  to  the  judgment  was  not  an 
irregularity,  but  it  was  entirely  and  wholly  unauthorized.  For  that  reason 
the  case  of  Brigg  ▼.  Hilton,  99  N.  Y.  517,  3  N.  £.  Bep.  51,  is  also  inapplica- 
bla  The  addition  in  this  manner  made  to  the  judgment  was  illegal,  and 
without  any  foundation  for  it  to  rest  upon;  and  it  should  be  corrected  by 
striking  this  provision  for  the  recovery  of  damages,  separately  and  distinctly 
from  the  amount  mentioned  in  the  verdict,  from  the  judgment  roll.  The  or- 
der abonld  be  reversed,  with  $10  costs,  and  also  the  dlsboisements,  and  an 
order  to  this  effect  entered  in  the  action.    All  concur. 


FsanjOK  e.  Dehfsky  et  al. 
{Supreme  Court,  Speohd  Term,  New  York  County.    October  9, 1889.) 

GO'TBHPT— POWIB  TO  PUHISH. 

Under  Code  Civil  Froc  N.  Y.  i  3285,  relating  to  contempts,  which  provides  that, 
"when  the  misoondnct  proved  consists  of  an  omission  of  an  act  or  duty  which  it  is  yet 
in  the  power  of  an  offender  to  perform,  he  shall  be  imprisoned  nntll  be  has  performed 
it  and  paid  the  fine, "  defendants,  who  willfully  disobey  a  subpoena  and  order  re- 
qnlring  the  production  of  certain  books,  cannot  be  imprisoned  for  contempt  upon 
the  production  of  the  books  before  the  final  order  conmiitting  them  is  made. 

At  chambers.  Action  by  .Tohn  T.  Fenlon  against  John  Dempsey  and  John 
D.  Carroll.  Plaintiff  moves  to  punish  defendants  for  contempt.  For  former 
report,  see  2  N.  Y.  Supp.  763. 

John  McCrane  and  John  L.  Oadwaiader,  for  plaintiff.  Louis  P.  Levy  and 
Ahram  Kling,  for  defendants. 

O'Brien,  J.  The  evidence  in  this  proceeding  fully  sustains  the  conclu- 
sions reached  by  the  referee,  that  it  has  been  in  the  power  of  one  or  t>oth  of 
the  respondents  to  produce,  or  cause  to  be  produced,  the  books  as  directed 
at  any  time  since  they  disappeared.  There  remains,  therefore,  to  determine 
wbether  or  not,  in  view  of  the  production  of  the  books,  and  the  payment  of 
the  costs  of  the  proceedings,  the  court  has  the  power  to  intlict  any  additional 
punishment,  and  if  so  what?  The  Munsell  Case,  101  N.  Y.  245,  4  K.  £. 
Bep.  259,  in  construing  sections  8  and  14  of  the  Oode  relating  to  civil  and 
criminal  contempts,  has,  while  clearly  defining  and  pointing  out  the  distinc- 
tions to  be  observed  between  these  two  kinds  of  contempts,  decided  that  the 
private  or  civil  contempt  might  go  beyond  the  statutory  enumeration,  and 
include  also  what  was  usual  or  permissible  at  common  law.    Bat  the  public 
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or  criminal  contempt  was  precisely  deBned  and  barred  in  by  the  statute 
enumeration.  In  King  v.  Barnes,  113  N.  Y.  477.  21  N.  E.  Rep.  182,  it  is 
said:  "Tiie  main  line  of  distinction  between  criminal  and  ciyil  contempts  is 
that  the  one  is  an  offense  against  pablic  justice,  the  penalty  for  which  is 
essentially  punitive,  while  the  other  is  an  Invasion  of  private  right,  the  pen- 
alty for  which  is  redress  or  compensation  to  the  suitor.  But  *  ••  be- 
hind criminal  contempts  often  stood  some  trace  of  private  rights,  and  in  civil 
contempts  was  occasionally  to  be  found  the  element  of  punishment  merely  as 
distinguished  from  the  bare  enforcement  of  a  remedy. "  Here  the  facts  would, 
before  the  production  of  the  books,  have  justified  the  punishment  of  one  or 
both  of  the  defendants  by  fine  or  imprisonment,  or  both,  as  for  a  civil  con- 
tempt;  for,  not  only  was  it  a  wUlful  disobedience  of  the  court's  orders,  but 
such  disobedience  did  impair,  impede,  and  prejudice  the  rights  of  plaintiff. 
These  acts  of  disobe.lience  to  the  subpcenu  and  order  were  involved  on  the 
motion  to  punish  them  for  contempt,  heard  before  Mr.  Justice  FATTKRSoiir. 
After  reaching  the  same  conclusion  upon  the  facts  as  herein  expressed,  be 
fixed  the  extent  of  their  punishment  in  case  they  did  not  produce  the  books. 
Upon  appeal  this  determination  of  Mr.  Justice  Patterson,  to  the  extent  of 
requiring  them  to  pay  the  costs  of  the  proceeding  and  be  imprisoned  for  six 
months  unless  the  books  were  produced,  was  affirmed  by  the  general  term, 
(2  N.  Y.  Supp.  768.)  After  paying  the  costs,  had  they,  without  waiting  for 
the  further  motion  to  punish  for  contempt,  produced  the  books,  they,  in  view 
of  Mr.  Justice  Patterson's  decision,  would  no  doubt  be  regarded  as  having 
purged  themselves.  It  is  evident  that  their  conduct  was  shaped  with  a  de- 
sign to  prevent  the  production  of  the  books  at  any  sncri  flee  short  of  being 
imprisoned.  Before  any  final  order  committing  them  was  made,  they  asked 
and  obtained  leave  to  appear  and  be  allowed  to  produce  the  books,  which 
they  swore  they  had  but  lately  found  in  a  desk  in  their  ofBce.  It  is  evident 
from  the  testimony  that  little  credence  should  be  given  to  such  a  story,  and 
that  the  referee  was  justified  in  finding  that  the  books  were  never  lost,  bat 
seem  to  have  disappeared  about  the  time  it  was  for  Dempsey's  interest  that 
they  should  disappear,  and  they  remained  hidden  until  the  respondents  were 
adjudged  guilty  of  contempt  for  not  proilucing  them. 

It  will  be  thus  seen,  from  my  view  of  the  facts,  that  I  regard  the  defend- 
ants, as  did  Mr.  Justice  PATTEiiSON,  as  having  been  guilty  of  a  willful  at- 
tempt to  impede  the  course  of  justice. 

The  questions  remain:  Was  not  the  punishment  or  penalty  determined 
by  Mr.  Justice  Patterson?  and,  the  books  having  been  produced,  can  or 
should  they  be  further  punished?  The  subpoena  and  order  disobeyed  re- 
quired the  production  of  the  books.  Section  2285  provides:  "Where  the 
misconduct  proved  consists  of  an  omission  to  perform  an  act  or  duty  which 
it  is  yet  in  the  power  of  the  offender  to  perform,  he  shall  be  imprisoned  only 
until  he  has  performed  it  and  paid  the  fine."  In  construing  this  section 
Judge  Finch,  in  King  v.  Barnes,  already  cited  at  page  481,  113  X.  Y., 
and  page  183,  21  K.  E.  Rep.,  says:  "This  provision  manifestly  refers  to  a 
case  in  which  the  coui-t  has  ordered  an  individual  to  perform  some  act  or 
duty,  to  the  performance  of  which  some  suitor  has  a  right,  and  which  is  es- 
sential to  his  remedy."  It  is  true  in  that  case  (King  v.  Barnes)  the  de- 
fendant was  imprisoned  for  a  contempt,  but  the  ground  upon  which  sui-h 
imprisonment  was  sustained  was,  as  stated  at  page  481,  113  N.  'S.,  and 
page  183.  21  K.  £.  Bep.,  because  "he  was  not  direct^  to  perform  any  act  or 
duty  at  all.  *  *  *  It  was  not  an  omission  to  perform  what  the  court 
had  enjoined  upon  him,  and  which  it  was  in  his  power  to  do,  but  it  was  an 
affirmative  act  of  resistance  to  the  process  of  the  court, — an  active  effort  to 
defeat  its  orders,  and  make  its  judgment  nugatory, — <an  unlawful  inter- 
ference' with  an  action  or  proceeding  in  the  court."  In  that  very  case  the 
officers  of  the  company,  who,  under  the  direction  of  Barnes,  refused  to  trans- 
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fer  stock,  as  directed  by  the  order,  seemingly  escaped  imprisonment  by  finally 
doing  the  act  commanded,  as  in  the  present  instance,  only  when  confronted 
Willi  the  alternative  of  a  prison ;  or,  as  stated  in  that  opinion,  (page  480,  113 
N.  T.,  and  page  183,  21  N.  E.  Kep.,)  before  the  final  order  was  made  "the 
officers  of  the  company  had  grown  sufficiently  fearful  of  the  possible  conse- 
quences of  their  contumacy  to  yield  obedience  to  the  judgment  and  orders,  and 
by  so  doing  escaped  imprisonment." 

It  is  much  to  be  regretted  that  the  right  and  power  of  the  court  to  punish 
by  imprisonment  as  for  a  criminal  contempt  in  a  case  like  the  present  is  in 
doubt,  and  that  these  defendants,  after  having  repeatedly  for  two  years  set  the 
court  at  defiance,  having  subjected  a  suitor  to  endless  trouble  and  expense, 
can,  at  the  last  moment,  by  a  performance  of  the  act  directed,  escape  impris- 
onment. Such,  however,  seems  to  be  the  reading  of  section  2285  of  the  Code, 
and  the  decision  of  King  v.  Barnes,  supra. 

This  doubt  as  to  the  power  of  the  court  to  imprison  after  the  production  of 
the  books,  and  the  adjudication  Mr.  Justice  of  Patterson  already  referred 
to,  have  inclined  me  to  think  that  the  proper  disposition  to  make  of  this  mo- 
tion is  to  compel  the  defendants  to  pay  costs  and  expenses  to  be  taxed  before 
me,  and  pay  a  fine  of  $250. 

It  is  unnecessary  to  add  that  the  motion  to  vacate  the  order  of  reference,  or 
set  aside  the  report  of  the  referee,  is  denied,  with  costs. 


Heykbr  v.  Abthub. 
(Supreme  Court,  Qeneral  Term,  First  Department.    November  7, 1880.) 

DiSMissAi,  FOK  Want  of  Pkosroutiok. 

Wbere  it  appears  from  plaintiff's  affidavits,  on  a  motion  to  dismiss  s  complaint 
for  want  of  prosecution,  Miat  the  delays  were  partially  caused  by  defendant,  and 
were  connived  at  by  her  or  her  counsel,  and  that  defendant  had  showed  no  dis- 
position to  press  the  case  for  trial,  and  plaintiff  offers  to  place  the  case  on  the  day 
calendar  or  short-cause  calendar  immediately  for  triaL  the  complaint  should  not 
be  dismissed,  but  plaintiff  should  be  compelled  to  sUpniate  to  try  the  case  at  the 
next  term,  and  to  pay  coats  of  the  motion. 

Appeal  from  special  term,  New  York  county. 

Action  by  Samuel  W.  Heymer  against  Mary  A.  Arthur,  as  administratrix 
of  the  estate  of  Thomas  M.  Argall,  deceased.  Plaintiff  appeals  from  an  order 
disonisslng  the  complaint  for  want  of  prosecution. 

Argued  before  Van  Bbunt,  P.  J.,  and  Daniels  and  Barbbtt,  JJ. 

Moves  S.  Crow,  for  appellant.    Francis  Hf,  Soott,  for  respondent. 

Van  Bsumt,  p.  J.  It  appears  from  the  affidavit  of  the  plaintiff  that  the 
delays  arising  in  the  trial  of  this  case  were  partially  caused  by  the  defendant, 
and  seem  to  have  been  connived  at  by  her  or  her  counsel.  Prior  to  the  mak- 
ing of  this  motion,  it  does  not  appear  that  the  defendant  showed  any  disposi- 
tion to  press  the  case  for  trial.  At  the  time  of  making  this  motion,  the  plain- 
tiff offered  to  place  the  case  on  the  day  calendar  or  short-cause  calendar  im- 
mediately for  trial,  if  the  defendant  so  desired.  We  think,  under  the  circum- 
stancea  of  this  case,  that  it  was  too  harsh  a  punishment  to  dismiss  his  ac- 
tion. Ample  justice  would  have  been  done  by  compelling  the  plaintiff  to 
stipulate  to  try  the  case  at  the  next  term  of  the  court,  and  to  pay  all  costs  of 
the  motion.  The  order  appealed  from  should  therefore  be  reversed,  but  with- 
out costs,  and  the  motion  denied,  upon  the  giving  of  such  a  stipulation  by 
the  plaintiff,  and  the  payment  of  $10  costs  of  the  motion.  The  judgment 
necessarily  follows  with  the  reversal  of  the  order.    All  concur. 
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In  re  Post. 
(Supmme  Court,  OeneraX  Term,  Second  Department.    September  •,  1889.) 

Attobnkt  and  Clikht — Disbarment — Deceit. 

Under  Code  Civil  Proo.  N.  Y.  i  67,  providing  that  an  attomev  or  c»anselor  who 
is  guilty  of  any  deceit  may  be  disbarred,  the  term  "deceit"  impUes  conoealment  or 
false  suggestion  while  acting  in  a  professional  capacity  to  injure  a  party  and  mis- 
lead a  court,  and  an  attorney  cannot  be  disbarred  for  acts  committed  as  party  to  an 
action,  other  punishments  prescribed  by  law  therefor  having  been  inflicted. 

Proceedings  for  the  disbarment  of  John  H.  Post  from  pncUdng  as  an  at- 
torney and  counselor  at  law.  For  order  of  reference,  see  5  N.  Y.  S<ipp.949, 
mem. 

Argued  before  Barnabd,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

Tracy,  MaoFarland,  Boardman  <£  Piatt,  for  the  motion.  John  H.  Pott, 
pro  ae. 

Dtkman.  J.  This  is  a  proceeding  for  the  disbarment  of  an  attorney,  and 
the  complaint  against  him  is  that  he  lias  been  guilty  of  misconduct,  which 
should  deprive  him  of  the  privileges  and  associations  of  an  honorable  profes- 
sion. The  acts  and  conduct  of  the  respondent  for  which  he  is  now  arraigned 
were  incited  and  inspired  by  his  connection  with  a  litigation  which  was  pre- 
cipitated upon  the  courts  to  prevent  the  consummation  of  a  fraudulent  con- 
spiracy of  unparalleled  enormity.  Yet  at  all  stages  of  the  controversy  in  the 
cases  of  King  v.  Barnes,  2  N.  Y.  Supp.  121, 4  NT  Y.  Supp.  247, 16 N.  E.  Rep. 
832, 688, 17  N.  E.  Bep.  870,  the  defendants  sustained  the  most  signal  defeat,  and 
judgments  have  been  entered  against  them  all;  not  only  so,  but  the  respond- 
ent was  more  than  once  punished  for  contempt  in  the  course  of  the  proceed- 
ings, and  one  of  the  other  defendants  received  similar  punishment.  Yet,  in 
all  these  respects,  he  was  acting  and  suffering  as  a  party  to  a  litigation,  and 
not  as  a  lawyer,  and  no  malpractice  as  an  attorney  was  charged  against  him, 
unless  an  attempt  to  perpetrate  a  fraud,  and  a  failure  to  obey  the  mandate  of 
a  court,  constitute  such  malpractice.  Although  this  conrt  and  the  conrt  of 
appeals  have  found  much  in  the  conduct  of  tlie  respondent  to  censure  and 
condemn,  and  although  punishment  has  followed  such  condemnation  with 
some  degree  of  severity,  yet  it  has  been  meted  out  to  liim  as  a  party,  and  not 
as  an  attorney,  and  he  cannot  be  punished  a  second  time  for  such  offenses. 
Neither  can  an  attorney  be  disbarred  for  acts  committed  as  a  party  to  an  ac- 
tion, because  other  and  different  punishments  are  prescribed  by  law  for  the 
control  and  punishment  of  such  parties.  Malpractice  as  a  lawyer  means  evil 
practice  in  a  professional  capacity,  and  the  resort  to  methods  and  practices 
unsanctioned  and  prohibited  by  law ;  and  the  causes  for  which  an  attorney 
may  be  disbarred  are  now  specified  by  the  Code  of  Civil  Procedure  as  follows: 
"An  attorney  or  counselor  who  is  guilty  of  any  deceit,  malpractice,  crime,  <a 
misdemeanor  may  be  suspended  from  practice  or  removed  from  office  by  the 
supreme  court,  at  a  general  term  thereof. "  Code,  §  67.  In  this  case  there  is 
neither  proof  nor  claim  tliat  the  respondent  has  been  guilty  of  any  crime  or 
misdemeanor,  and  we  have  already  seen  that  he  has  committed  no  malpractice 
as  a  lawyer.  The  term  "deceit,"  as  used  in  this  section,  implies  concealment 
or  false  suggestion  as  an  attorney  or  counselor  to  injure  a  party  or  mislead  s 
court  while  acting  in  a  professional  capacity,  or  in  the  course  of  professional 
employment,  and  there  is  nothing  to  convict  the  respondent  of  misconduct  of 
that  character.  In  view  of  the  fact,  therefore,  that  the  present  proceeding  is 
of  a  highly  penal  character,  the  courts  should  require  full  proof  in  justifica- 
tion of  tlie  exercise  of  their  summary  powers  to  suspend  or  distnr  an  attor- 
ney,'and  we  do  not  find  in  the  papers  before  us  sufficient  proof  to  josUfy  the 
exertion  of  the  power  with  which  we  are  invested.  Let  it  not  l>e  understood 
that  we  disapprove  of  these  proceedings.    On  the  contrary,  we  d«iem  the  pies- 
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entation  of  the  case  to  the  general  tenn  meritorious  and  proper;  but  because 
the  disbarment  of  the  respondent  would  be  in  some  measure  the  infliction  of 
double  punishment,  for  the  reasons  already  stated,  and  in  view  of  all  the  cir- 
comstances,  we  have  conoladed  to  withhold  the  punishment  of  dismissal. 


Pbople  «a>  rel.  Meeban  e.  Commissioners  or  the  Department  or  Fire  A 

Buildings. 
(Supreme  Covrt,  Oeneral  Term,  Second  Department    Jnne  S8, 1889.) 

IfmnOIPAL  CORPOBATIONS — DiBOHABaB  OF  PiRKMAN— PbOCBDCRK. 

A  member  of  the  department  of  Are  and  buildings  of  Brooklyn,  who  fails  to  deny 
the  charges  against  him,  and  reqnests  a  postponement,  which  is  denied,  cannot  be 
thereupon  dlbmiased  without  trUu  or  introduction  of  testimony. 

Appeal  from  special  term.  Kings  county.  i 

Argued  before  Barnard,  F.  J.,  and  Dteman,  J. 

Edtoard  F.  O^Bxjoyer,  for  appellant.    Almat  F.  Jankt,  for  respondents. 

Dtkman,  J.  This  is  an  appeal  from  an  order  of  the  special  term,  quashing 
a  writ  of  certiorari  issued  in  tliis  matter  for  the  review  of  the  proceedings  of 
the  respondents  in  removing  tiie  relator  from  the  position  of  fireman  in  the 
department  of  fire  and  buildings  of  the  city  of  Brooldyn.  The  return  of  the 
commissioners  to  the  writ  shows  that  the  relator  was  a  member  of  the  depart- 
ment of  fire  and  buildings,  and  was  attached  to  truck  No.  8.  On  the  4th  day 
of  October,  1879,  a  verbal  complaint  was  made  to  the  board  that  on  ttie  1st 
day  of  May,  1879,  the  relator  neglected  and  violated  his  duty  as  such  Qreman 
by  taking  the  apparatus  out  of  the  house,  and  proceeding  to  station  49,  west- 
ern district,  there  being  no  fire,  and  no  alarm  of  tire  sent  out  for  that  station ; 
that  the  relator  was  verbally  directed  to' attend  before  the  board  on  the  6th 
day  of  October,  aforesaid,  at  the  lieadquarlers  of  the  fire  department,  and  an- 
swer the  charge,  and  did  so  attend;  thereupon  the  charge  against  him  was 
stated,  and  the  statement  of  the  Ureman  in  charge  of  the  truck  and  fire  com- 
pany, who  WHS  tlie  complainant,  was  made  and  read  to  him,  and  he  was  i-e- 
quireid  to  answer  the  same,  whereupon  he  requested  a  postponement  of  the 
Investigation  for  one  week,  without  denying  the  charge.  The  request  for  a 
postponement  was  deAied,  and  the  relator  was  thereupon  found  guilty  of  the 
charge,  and  dismissed  from  the  department.  There  was  no  trial  and  no  in- 
▼estigation,  and  no  testimony  was  introduced.  We  have  frequently  held  that 
members  of  the  department  of  fire  and  buildings  in  the  city  of  Brooklyn  could 
not  be  removed  until  after  conviction  of  the  ofCense  charged  upou  them,  and 
our  views  need  not  be  rejieated  here.  We  have  also  overruled  the  objections 
to  the  issuance  of  these  writs  in  this  class  of  cases,  arising  from  the  delay  in 
their  prosecution,  and  stated  our  reasons  tlierefur.  The  case  presents  no  ex- 
ception to  the  cases  that  have  been  decided  by  us,  and  the  order  should  be  re- 
versed, with  910  costs  and  disbursements. 


Eldridoe  XI.  Rochester  Oitt  &  B.  B.  Go. 

(Supreme  Court,  Oeneral  Term,  FiJVi  Department.    October  19, 1889.) 

KaroPFBi/— Bt  Dbbd — Attbb-Aoquibbd  Pkopbrtt — Easements. 

A  grant  by  one  of  two  tenants  In  common  to  a  street-railroad  company  of  the 
right  to  construct  and  operate  its  road  in  the  street,  on  which  the  property  held 
In  common  abnts,  creates  no  easement;  and,  the  grant  containing  no  warranty,  Uie 
Krantor,  having  afterwards  acquired  the  interest  of  her  co-tenant  In  the  property, 
u  not  estopped  to  sue  to  enjoin  the  construction  of  a  switch  In  front  of  the  property. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Mary  S.  Eldridge  against  the  Bochester  City  &  Brighton  Rail- 
zoad  Company  for  an  injunction  to  restrain  defendant  from  laying  down  ad- 
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ditional  tracks  on  Court  street,  city  of  Rochester.    Judgment  for  plaintifl.  and 
defendant  appeals. 

Argued  before  Bakkbr,  F.  J.,  and  Dwight  and  Macwhber,  JJ. 

Tho«.  Bainea,  for  appellant.    David  Hayes,  for  respondent. 

Barker,  P.  J  The  plaintiCF,  being  the  owner  of  the  premises  situate  on 
the  south  side,  and  bounded  by  the  center,  of  Court  etreet,  in  the  city  of 
Bocliester,  brought  this  action  to  restrain  the  completion  and  use  of  a  switch 
which  the  defendant  was  proceeding  to  construct  on  the  southerly  side  of  the 
center  of  that  street  in  front  of  her  premises.  The  relief  sought  was  given 
by  the  judgment  appealed  from.  The  defendant,  a  street-rail ruad  company, 
in  1884  constructed  its  road  along  the  center  line  of  Court  street,  and  through 
several  other  streets  of  the  city.  With  a  view  to  procure  the  right  to  do  so, 
the  defendant  had  procured  from  property  owners  their  assent  or  grant  in 
writing,  under  seal,  in  form  and  to  the  effect  that  they  severally,  for  value 
received  of  the  defendant,  granted  and  conveyed  to  it  a  right  of  way  in  and 
through  Elm  street,  Chestnut  street,  James  street.  Court  street.  Union  street, 
and  Gardner  park  to  Alexander  street,  by  and  in  front  of  the  lands  of  said 
streets  belonging  to  them,  wholly  or  in  part,  for  the  purpose  of  constructing 
and  operating  a  horse  railroad,  as  authorized  by  ttie  common  council  of  the 
city  of  Rochester.  It  was  so  authorized  by  thecommon  council;  and  the  road 
has,  since  its  construction,  been  operated  by  the  defendant.  The  plaintiff 
makes,  in  this  action,  no  objection  to  the  continued  operation  of  the  road  up- 
on the  line  as  so  constructed;  but  her  complaint  has  delation  to  a  switch  which 
in  August,  1887,  it  was  proceeding  to  construct  along  her  premises,  and  on 
the  southerly  side  of  the  track  as  originally  laid  by  the  defemlant.  The  fee 
was  in  the  plaintiff  at  that  place;  and  the  defendant  had  no  right,  except 
through  that  of  eminent  domain,  without  her  consent,  to  construct  the  switch 
there.  Craiy  v.  Railroad  Co.,  39  N.  Y.  404.  The  contention  on  the  part  of 
the  defendant  is  that  this  was  accomplished  by  the  grant  before  mentioned 
made  by  the  plaintiff.  At  the  time  that  grrant  was  made,  the  plaintiff  had 
title  to  only  one  undivided  half  of  the  premises  in  question,  as  tenant  in  com- 
mon with  one  Shepard,  who  did  not  join  in  or  give  any  consent  to  the  con- 
Btruction  of  defendant's  road  in  the  street.  This  was  the  situation  until  in 
January,  1887,  when  the  plaintiff  took  title  from  Sliepard  to  the  other  half,  and 
became  the  sole  owner  of  the  premises.  The  nature  of  the  plaintiff's  grant, 
when  made,  and  the  legal  effect  of  it  upon  her  right,  for  the  purpose  of  rem- 
edy and  relief,  at  the  time  she  brought  this  action,  require  some  considera- 
tion. The  plaintiff  did  not,  and  could  not,  by  her  grant,  as  against  her  co- 
tenant,  afford  to  the  defendant  any  right  to  occupy  with  its  road  any  portion 
of  the  street  to  which  they  held  the  fee;  and  the  grant  was  void,  except  so  far 
as  it  might  operate  by  way  of  estoppel  against  the  grantor.  3  Washb.  Real 
Prop.  marg.  page  565;  Crippen  v.  Moras,  49 N.  Y.  63;  Marshall  v.  Trumbull, 
28Conn.l83;  ^dam  v. /ron  Co.,  7  Cush.  361.  At  the  time  the  plaintiff  made 
it,  the  defendant  acquired  no  right  to  construct  the  switch  at  the  place  in 
question  in  front  of  her  premises. 

It  is,  however,  argued  by  the  defendant's  counsel,  that,  although  the  plain- 
tiff may  have  a  remedy  at  law  for  injury  to  the  interest  subsequently  acquired 
by  her,  she  i&  not  entitled  to  relief  in  equity;  because  the  denial,  in  her  be- 
half, of  the  right  of  the  defendant  to  continue  to  operate  its  railroad  track 
there,  would  have  the  effect  to  destroy  her  grant,  which  she  should  not  be  per- 
mitted to  do.  But  as  the  defendant  took  no  easement  by  the  plaintiff's  grant 
when  made,  and  as  it  contained  no  warranty,  the  interest . subsequently  ac- 
quired by  tlie  plaintiff  in  the  premises  did  not,  in  support  of  the  grant,  inare 
to  the  benefit  of  tl]e  defendant.  A  party  cannot  grant  that  which  he  has  not 
ut  the  time  the  deed  is  made;  but  he  may  be  denied  the  right  to  assert  the  in- 
validity of  it  for  the  protection  of  interests  afterwards  obtained  in  the  subject 
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of  the  grant,  when  it  has  been  upon  the  assurance  of  enjoyment  by  the  grantee. 
This  rests  upon  the  doctrine  of  estoppel,  which  is  applied'to  avuid  circuity  of 
action.  McCraekin v.  Wright,  14  Johns.  193;  Jackson  v.  Bradford,  4  Wend. 
622;  Petletreau  t.  Jackaon,  11  Wend.  110;  Micklea  v.  Totomend,  18  N.  Y. 
575;  Blanchard  t.  BUis,  1  Gray,  195;  Clark  t.  Baker,  14  CaL  612.  Inas- 
mnch  as  the  defendant  took  no  easement  by  force  of  the  grant,  and  as  there 
is  no  support  for  estoppel  against  the  plaintifT,  upon  the  principle  before 
stated,  it  is  difficult  to  see  how  the  plaintiff's  grant  can  furnish  any  right  to 
the  defendant  as  relates  to  the  interest  acquired  by  her  after  the  instrument 
was  executed,  or  deny  her  the  right  to  the  equitable  relief  which  she  seelts  in 
this  action.  There  is  no  destruction  of  any  grant  produced  jay  such  result. 
The  defendant  never  had  any  that  was  effectual  to  confer  any  right  to  appro- 
priate that  portion  of  the  street  to  Us  use  for  a  railroad.  The  fact  that  the 
plaintiff  has  since  become  the  sole  owner  of  the  premises  adds  nothing  to  tlie 
right  of  the  defendant  in  that  respect.  As  the  defendant  was  advised,  when 
that  paper  was  executed  by  the  plaintiff,  that  she  had  title  to  the  undivided 
half  only,  there  is  no  opportunity  to  charge  her  by  estoppel  in  pais. 

Whether  any  beneSl  may  result  to  the  defendant  by  way  of  abatement  of 
oompensation  by  reason  of  the  grant,  in  the  event  it  should  be  secured  in  in- 
vitutn,  to  acquire  the  easement,  is  not  now  properly  the  subject  of  considera- 
tion. Tliat  might  depend  upon  the  determination  of  another  question,  upon 
which,  in  the  view  taken,  it  is  unnecessary  now  to  express  an  opinion.  Judg- 
ment should  be  affirmed,  with  costs.    All  concur. 


LmDAxr  V.  Royal  Ins.  Co. 
(Supreme  Court,  Oeneral  Term,  First  Department.    November  7, 1889.) 

PtXADINO — DEMTJBRER — AUTHORITT  OF  AtTOBNBT  AT  liAM. 

Where  a  compromise  by  defendant's  attorney  is  set  up  as  a  defense  to  an  action, 
plaintiff,  on  demurrer,  cannot  avail  himself  of  the  proposition  that  an  attorney  can- 
not compromise  without  special  authority,  where  the  complaint  does  not  allege  that 
the  attorney  had  no  authority  to  make  such  compromise. 

Appeal  from  special  term.  New  York  county. 

Action  by  Leopold  Lindau  against  the  Royal  Insurance  Company,  on  a  pol- 
icy of  insurance.  The  court  rendered  an  interlocutory  judgment  overruling 
a  demurrer  to  one  of  the  defenses  set  up  in  the  answer,  and  plaintiff  appeals. 
For  denial  of  motion  to  dismiss  appeal,  see  5  N.  Y.  Supp.  947,  mem. 

Argued  before  Van  Bkunt,  P.  J.,  and  Brady  and  Danieu,  JJ, 

Meyer  J.  Stein,  for  appellant.  Shipman,  Barlow,  Larocque  <S  Choate,  {8. 
Hanford,  of  counsel,)  for  respondent. 

Bkady,  J.  This  is  an  action  upon  a  policy  of  insurance  brought  to  recov- 
er the  amount  of  a  loss  by  flre.  The  plaintiff  is  the  assignee  of  the  asserted 
claim.  The  answer  contained,  among  other  things,  the  averment  that  after 
the  fire  liad  occurred  the  plaintiff's  assignor  presented,  as  required  by  the  pol- 
icy, an  account  of  the  loss  sustained,  but  which  was  false  and  fraudulent,  as 
he  well  knew  at  the  time  he  presented  it  to  the  defendant,  and  that  by  reason 
of  the  premises  he  forfeited  all  benefit  under  the  policy.  Then  follows  the 
defense  objected  to,  which  asserts  the  commencement  by  the  assignor  of  vari- 
ous actions  in  the  superior  court  of  this  city  against  companies  whose  policies 
he  had  obtained,  and,  among  others,  one  against  this  defendant  in  that  court, 
in  which  the  complaint  contains  substantially  the  same  allegations  as  those 
In  the  complaint  herein,  excepting  only  the  allegation  touching  the  alleged  as- 
signment of  the  policy;  that  the  defendant  in  the  said  several  actions,  In  due 
ueaaon  answering,  set  out  in  substance  the  same  matters  alleged  herein,  and 
that  one  of  the  actions,  namely,  tliat  agai  nst  the  People's  F  ire  Insurance  Compa- 
ny of  Worcester,  Mass.,  in  which  the  defense  was  substantially  the  same  as  that 
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set  forth  in  the  answer  of  this  defendant,  was  brought  to  trial  in  this  city, 
and  resulted  in  a  judgment  dismissing  the  complaint  with  costs;  after  which 
occurrence  the  complaint  in  the  action  brought  against  this  defendant  by  the 
plaintiR's  assignor,  and  then  pending  was,  by  consent  of  his  attorney,  dis- 
missed, in  consideration  of  the  dismissal  being  allowed  without  costs,  and 
that  the  policy  of  insurance  was  surrendered  for  cancellation,  and  has  ever 
since  remained,  and  still  remains,  in  the  possession  of  this  defendant,  and 
further  that  a  furmal  order  of  discontinuance  of  the  suit  was  duly  entered. 
The  learned  justice  in  the  court  below  disposed  of  the  case  in  a  very  brief 
opinion,  in  which  lie  said  that  though  a  portion  of  the  answer  was  a  useless 
historical  recital,  and  did  not  pretend  to  state  a  defense,  the  material  portion 
was  contained  in  the  final  paragraph  stating  a  settlement  upon  consideration 
and  surrender  of  the  policy,  and  certainly  contained  an  averment  which,  it 
true,  would  defeat  the  claim.  The  only  suggestion  made  in  regard  to  this 
view  of  the  case  upon  this  appeal  is  that  the  authority  of  an  attorney  does  not 
extend  to  a  compromise.  He  could  not,  tlierefore,  settle  the  suit  and  con- 
clude his  client  in  reference  to  the  subject-matter  of  the  litigation  without  the 
special  authority  of  the  latter,  a  proposition  sustained  by  the  citation  of  nu- 
merous authorities.  It  is  not  necessary  to  consider  them,  for  the  reason  that 
while  that  legal  proposition,  if  the  facts  warranted  its  application,  might  pre- 
sent a  good  response  to  the  defense  referred  to,  it  could  not  avail  the  plain- 
tiff upon  demurrer,  inasmuch  as  it  does  not  appear  from  anything  in  tb« 
complaint  stated  that  the  attorney  was  not  authorized  to  consent  to  the  dis- 
continuance pleaded.  The  judgment  appealed  from  should  be  affirmed,  with 
costs,  and  the  plaintiff,  upon  payment  of  costs,  allowed  to  withdraw  bis  de- 
murrer.   All  concur. 


People  ax  rel.  McLeayt  «.  Fbench  et  ah.  Police  Oommissioneis. 
^Supreme  Court,  Qeneral  Term,  First  Department,    November  7, 1889.) 

HDHIOIPAI.  CORPORATIOIIg — DlSCHABOB  OF  FOLTOEHAN — JURISDIOTIOK. 

Where  a  policeman  leaves  his  post  and  falls  asleep,  his  dereliction  gives  the  po- 
lice commissioners  jurisdiction  for  purposes  of  discipline,  and  the  supreme  ooort 
cannot  review  their  action  in  regard  to  the  punishment  inflicted. 

Certiorari  to  review  the  action  of  the  police  commissioners  in  dismissing 
the  relator,  Charles  McLeavy,  from  the  police  force. 

Argued  before  Van  Bbunt,  P.  J.,  and  Daniels  and  Babbett,  JJ. 

John  M.  Tierney,  for  relator.  William  H.  Clark,  Corp.  Counsel,  {W.  L. 
Turner,  of  counsel,)  for  respondents. 

Tan  Bbunt,  P.  .J.  The  relator  was  charged  with  neglect  of  duty,  the 
specification  being  that  he  did  not  properly  patrol  his  post  upon  a  certain  oc- 
casion during  his  tour  of  patrol  duty.  The  relator  admits  that  he  went  off 
his  post  and  fell  asleep,  and  he  did  not  awaken  until  the  roundsman  was  therei. 
The  existence  of  this  dereliction  of  duty  gave  the  respondents  jurisdiction  of 
the  relator  for  purposes  of  discipline,  and  with  the  extent  of  the  punishment 
inflicted  we  have  nothing  to  do.    The  writ  must  be  dismissed,  with  oosts. 

All  concur. 


Collins  v.  Beebe  et  al. 
(Supreme  Court,  General  Term,  First  DeparOneni.    November  7,  1880.) 

ElXECDTIONS — SUPPLKMKSTARY  PrOCKBDINOS — EXEOCTOBS. 

The  statutes  regulating  supplementary  proceedings  are  not  applicable  to  ( 
tions  against  executors. 
Baub — Affidavit. 

An  affidavit  that  a  third  person  "has  property  of  the  judgment  debtor  axoeeding 
ten  dollars  In  value,  or  is  indebted  to  the  judgment  debtor  tn  a  sum  exceeding  tem 
dollars, "  is  alternative,  and  alleges  neither  the  one  nor  the  other  fact  neoeasarj 
to  obtain  an  order  for  examination  in  supplementary  proceedings. 
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Afipml  from  special  term,  New  York  county. 

In  an  action  by  Maria  Louisa  Collina  against  Adeline  M.  Beebe,  executrix, 
and  Theodore  D.  Jones,  executor,  of  Welcome  II.  Bebee,  deceased,  after  ju>lg- 
ment  for  plaintiff,  and  tlie  issue  of  an  execution,  an  order  was  obtained  for 
tbe  examination  of  a  third  person  in  supplemental  proceedings.  This  order 
having  been  vacated  by  a  subsequent  order,  plaintiff  appeals. 

Argued  before  Van  Bkunt,  P.  J.,  and  Bkady  and  Daniels,  JJ. 

8.  W.  Valentine  and  A.  M.  Card,  for  appellant.  StepJien  C.  Baldtoin,  for 
respondents.  Lonohtu,  Newoombe  di  Cardoeo,  for  Cliarles  Donohue,  third 
parly  in  supplemental  pioaeedings. 

Daniels,  J.  The  plaintiff  recovered  a  judgment  against  the  defendants, 
as  executrix  and  executor  of  the  estate  of  Welcome  R.  Beebe,  deceased.  An 
execution  was  permitted  by  order  of  the  surrogate  of  the  county  of  New  York 
to  be  issued  upon  this  judgment,  and  it  was  afterwards  issued  against  the 
property  of  the  testator  in  the  posspssion  of  his  executor  and  executrix. 
While  the  execution  remained  in  the  hands  of  tlie  sheriff  an  order  was  made 
upon  tbe  application  of  the  plaintiff,  directing  Charles  Donohue  to  appear  be- 
fore one  of  the  justices  uf  this  court  to  be  examined  concerning  his  indebted- 
ness to  tbe  testator,  and  as  to  property  in  his  possession  beloni^ing  to  the  es- 
tate of  tbe  testator.  Upon  a  motion  t)eing  made  to  vacate  this  order  it  was 
set  aside,  and  from  the  order  setting  it  aside  this  appeal  has  been  brought. 

The  order  for  the  examination  of  Charles  Donohue  might  very  well  have 
been  vacated  for  the  insufficiency  of  the  affidavit  upon  which  it  wus  made,  for 
all  that  was  stated  in  it  as  to  tbe  fact  of  tbe  persun  directed  to  be  examined 
having  property,  or  being  indebted  to  the  estate,  was  that  be  "has  personal 
property  of  the  judgment  debtor  exceeding  ten  dollars  in  value,  or  is  indebt- 
ed to  the  judgment  debtor  in  a  sum  exceeding  ten  dollars;"  for  it  is  quite 
evident  from  this  statement  that  the  person  making  the  affidavit  had  no 
knowledge  or  information  justifying  the  statement.  If  she  had,  it  would  not 
have  been  made  in  this  alternative  manner,  for  if  she  had  knowledge  or  in- 
formation as  to  either  of  the  facts  which  she  mentioned  her  affidavit  would 
not  have  been  left  in  this  uncertain  condition,  but  she  would  have  set  forth 
the  fact  coming  to  her  knowledge,  either  that  he  did  have  personal  property 
of  tbe  judgment  debtors,  or  that  he  was  indebted  t'>  them.  The  one  or  the 
other  of  the  facts  intended  to  Ise  disclosed  would  have  been  so  stated  as  to  in- 
dicate its  probable  existence  if  it  had  been  within  the  knowledge  or  informa- 
tion of  tbe  pliUntlff,  instead  of  the  statement  being  made  as  it  was  that  tlie 
person  to  be  examined  either  bad  property  or  was  indebted,  etc.  The  affidavit 
was  probably  made  in  this  manner,  because  the  affiant  could  not  state  as  a 
matterof  fact  either  that  he  had  personal  property  of  the  judgment  debtor,  or 
was  indebted  to  the  executors.  It  was  a  hazardous  and  experimental  state- 
ment, which  should  not  be  accepted  as  the  foundation  of  the  order  that  was 
made. 

But  a  still  more  substantial  obstacle  stood  in  the  way  of  the  right  of  the 
plaintiff  to  examine  the  judgment  debtors,  or  any  other  person  having  prop- 
erty belonging  or  indebted  to  the  estate.  And  that  arises  out  of  the  fact  that 
the  defendants  were  sued  as  executors,  and  the  judgment  has  been  recovered 
against  them  alone  in  that  capacity.  It  was  not  a  judgment  attended  with 
the  ordinary  right  of  the  plaintiff  to  issue  an  execution  upon  it,  but  its  object 
was  to  secure  the  legal  existence  of  a  disputed  demand,  as  that  has  been  pro- 
vided for  by  section  1822  of  the  Code  of  Civil  Procedure.  Upon  the  recovery 
of  the  judgment  no  right  was  vested  in  the  plaintiff  to  issue  an  execution,  or 
in  any  manner  to  interfere  with  the  property  of  the  testator's  estate.  But  by 
section  1825  of  this  Code  the  surrogate  was  authorized,  upon  notice  to  the  ex- 
ecutors, to  permit  an  execution  to  be  issued  upon  the  judgment.  Such  an 
application  was  made,  and  bis  consent  was  secured  for  the  issuing  of  tbe  exe* 
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cution,  and  so  far  it  was  a  reftular  proceeding  in  behalf  of  the  plaintiff.  But 
neither  this  section  of  the  Code,  nor  any  other,  authorized  the  plaintiff  to  pro- 
ceed further  than  could  be  done  under  the  authority  in  this  manner  ob- 
tained from  the  surrogate.  The  authority  was  to  issue  the  execution,  and  in 
that  manner  to  secure  the  payment  of  the  judgment,  if  it  could  be  so  far  made 
effectual.  No  authority  has  been  provided  for  proceeding  otherwise  in  the 
way  of  sequestrating  or  appropriating  the  property  of  the  estate  to  the  i>ay- 
ment  of  the  judgment,  and  the  fact  tliat  the  law  has  made  no  provision  for 
the  judgment  creditor  tailing  proceedings  upon  the  judgment,  or  the  execu- 
tion, beyond  the  power  to  levy  upon  and  sell  the  property  of  the  estate,  is  a 
circumstance  supporting  the  inference  that  it  was  not  intended  that  the  plain- 
tiff should  possess  any  additional  authority  beyond  that  which  was  given  in 
this  manner.  If  the  order  for  the  examination  of  the  tliird  person  was  regu- 
larly obtained  under  section  2441  of  this  Code,  then  the  examination  directed 
to  be  taken  by  it  might  be  followed  by  the  appointment  of  a  receiver  under 
section  2464,  and  the  money  or  property  appropriated  to  the  payment  of  the 
judgment,  even  though  that  might  constitute  the  built  of  the  estate  and  de- 
feat the  right  to  satisfaction  of  all  its  other  creditors.  But  the  statute  relat- 
ing to  the  estate  and  the  payment  of  the  debts  of  deceased  persons  has  not 
been  framed  so  as  to  permit  that  to  be  done.  It  has,  on  the  contrary,  pro- 
vided for  equality  in  payment  of  recognizances,  bonds,  sealed  instruments, 
notes,  bills,  and  unliquidated  demands  and  accounts,  and  it  has  further  de- 
clared that  no  preference  shall  be  given  in  the  payment  of  any  debt  over  other 
debts  of  the  same  class.  "Kor  shall  the  commencement  of  a  siiit  for  the  re- 
covery of  any  debt,  or  the  obtaining  a  judgment  thereon  against  the  executor 
or  administrator,  entitle  such  debt  to  anv  preference  over  others  of  the  same 
class. "  3  Rev.  St.  (6th  Ed. )  p.  95,  §§  27, 28.  And  this  restraint  would  plainly 
be  violated  if  the  proceedings  commenced  by  the  plaintiff  should  be  main- 
tained. The  surrogate  lias  also  been  provided  with  jurisdiction  to  direct  and 
control  the  conduct  and  settle  the  accounts  of  executors,  administrators,  and 
testamentary  trustees,  and  to  enforce  the  payment  of  debts,  and  the  distribu- 
tion of  the  estates  of  decedents,  and  to  administer  justice  in  all  matters  relat- 
ing to  their  affairs.  Code  Civil  Proc.  g  2472.  And  this  jurisdiction  would 
be  interrupted  and  defeated  if  a  creditor  recovering  a  judgment  against  the 
personal  representatives  could  proceed  by  supplementary  proceedings  and  ap- 
propriate the  property  of  the  deceased  to  the  payment  of  the  judgment.  And 
it  has  been  further  provided  and  declared,  where  the  validity  of  a  debt  haa 
been  established,  the  decree  must  determine  to  whom  it  is  payable,  the  sum 
to  be  paid  by  reason  thereof,  and  all  other  questions  concerning  the  same. 
Id.  §  27^.  And  this,  as  well  as  the  other  provisions  which  have  been  men- 
tioned, are  entirely  inconsistent  with  the  right  of  the  creditor  having  a  judg- 
ment against  the  personal  representatives  to  proceed  by  supplementary  pro- 
ceedings and  thereby  appropriate  the  estate  of  the  deceased,  or  any  part  of  it, 
to  the  payment  of  the  judgment.  They  have  created  an  altogether  different 
course  of  proceeding,  which  the  creditor  has  been  required  to  follow,  where 
tlie  judgment  may  not  he  capable  of  being  collected  by  means  of  the  execu- 
tion which  the  surrogate  allows  to  be  issued,  and  that  is  to  present  the  de- 
mand against  the  estate  to  receive  either  payment  or  its  distribative  share,  as 
it  may  be  entitled  to  that  with  other  creditors  having  similar  rights  against 
the  estate.  The  order  in  this  case  was  right,  and  it  should  be  affirmed,  with 
$10  costs,  and  also  the  disbursements. 

Van  Bbunt,  F.  J.  I  concur  with  Mr.  Justice  Daniels.  The  afBdavife 
upon  which  the  order  was  granted  was  wholly  insuiflcient.  The  affidavit  not 
only  should  not  have  been  in  the  alternative,  but  it  should  have  stated  the 
facts  upon  which  the  affiant  bases  bis  allegation  that  the  person  to  be  ex- 
amined either  bad  property  of  the  debtor  or  was  indebted  to  him.    An  aliega- 
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tion  in  the  words  of  the  statute  is  wholly  insufBcient.    Facts  must  be  stated 
from  which  a  conclusion  can  be  drawn,  not  the  conclusion  alone. 

Bbadt,  J.,  concurs. 


Tn  re  Nbw  Yokk  tt  L.  I.  Bridge  C!o.> 
(SuprefiM  Court,  General  Term,  First  Department.    November  7, 1889.) 

BbISOBS— RtOHTB  OV  COKPORATtOir. 

Petitioner  was  incorporated  under  Laws  IT.  Y.  1867,  o.  896,  to  buUd  b  bridge 
within  a  certain  time  or  forfeit  all  rights  nnder  the  act.  Laws  1885,  o.  892,  extended 
the  time  for  construction,  and  provided  that  the  bridee  should  be  for  railway,  foot, 
and  carriage  travel.  Held  that,  as  the  legislature  had  no  power  to  make  the  pro- 
vision for  railroad  travel,  under  Const.  N.  T.  art.  8,  %  18,  providing  that  the  legisla- 
ture shall  not  pass  a  private  or  local  bill  granting  to  any  corporation  the  rigbt  to 
lay  down  railroad  tracks,  or  provide  for  building  bridges  and  chartering  companies 
for  such  purpose,  the  extension  of  time  granted  to  the  petitioner  must  fall  with  the 
oondition  upon  which  it  was  granted,  and  that  an  application  of  the  petitioner  to 
aoqnire  certain  lands  must  be  denied. 

Appeal  from  special  term,  New  York  county. 

The  petitioner,  the  New  York  &  Long  Island  Bridge  Ck>mpany,  made  ap- 
plication for  the  appointment  of  commissioners  to  appraise  the  compensation 
to  be  made  to  the  city  of  Xew  York  for  so  much  of  Blackwell's  island  as 
might  be  required  for  constructing  and  operating  its  proposed  bridge  over 
East  river  from  New  York  city  to  Long  island.  From  the  order  of  the  spe- 
cial term  denying  the  application,  petitioner  appeals. 

Argued  before  Daniels  and  Barrett,  JJ. 

Francis  if.  Scott,  for  appellant.     David  J.  Dean,  for  respondent. 

Barrett.  J.  In  denying  the  petitioner's  application  at  special  term.  Pre- 
siding Justice  Van  Brunt  filed  a  careful  opinion,  which,  in  my  judgment, 
demonstrates  the  unconstitutionality  of  the  act  (Laws  1885,  c.  892)  under 
which  these  proceedings  are  instituted.  But  little  need  be  added  to  this  opin- 
ion. The  original  act  under  which  the  petitioner  was  incorporated  (Laws 
1867,  c.  395)  conferred  upon  it  no  authority  to  construct  a  bridge  for  railway 
travel.  That  act  plainly  contemplates  an  ordinary  bridge  for  the  passage  of 
"persons,  animals,  carriages,  and  vehicles."  In  section  6  of  the  act  provis- 
ion is  made  for  the  usual  toll-gates  and  rates  of  toll.  In  section  7  the  pur- 
chase of  the  bridge  by  the  counties  of  New  York  and  Queens  is  authorized, 
"provided  it  be  made  free  to  be  passed  by  travelers  and  vehicles  without  toll 
or  other  charges."  There  is  not  a  suggestion  of  any  other  than  the  ordinary 
and  well-understood  use.  Railroad  bridges,  or  bridges  for  railway  purposes, 
were  entirely  different  structures,  created  for  different  purposes,  governed  by 
different  rules,  and  requiring,  as  a  prerequisite  to  their  construction,  legisla- 
tive authority.  A  bridge  of  the  latter  character  was  never  contemplated  by 
this  act,  nor,  indeed,  by  any  of  the  numerous  amendments  thereto  down  to 
that  of  1885.  The  appellant  misapprehends  the  language  of  the  presiding 
justice  in  this  regard.  He  nowhere  intimates  that  the  act  of  1867  authorized 
the  building  of  a  bridge  for  railway  travel.  On  the  contrary,  referring  to  all 
the  acts  passed  prior  to  that  of  1885,  he  declares  that  in  none  of  tliem  does 
any  power  to  build  a  bridge  for  railway  travel  seem  to  have  been  conferred. 
He  does  say  that,  but  for  the  constitutional  inhibition  of  1875,  there  seems  to 
be  no  reason  why  the  bridge  might  not  have  been  built  capable  of  .accommo- 
dating railway  travel.  Clearly  what  he  means  by  this  observation  is  that, 
bat  for  the  constitutional  inhibition,  the  act  of  1885  would  be  valid,  and  the 
bridge  might  then  have  been  built  for  railway  travel  under  its  express  au- 

'Afflrming  5  TX.  Y.  Snpp.  77. 
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tbority.  Such  is  the  view  I  take  of  his  opinion,  and  this  view  is  borne  oat 
by  these  various  statutes.  The  flrst  attempt  to  bring  in  the  railway  element 
is  in  this  act  of  1885.  Wlien  it  was  passed  the  petitioner's  charter  had  been 
forfeited  by  the  failure  to  comply  with  the  act  of  1879,  (chapter  426.)  This 
latter  act  was  a  legislative  waiver  of  previous  forfeitures,  but  it  provided 
tliat  the  construction  of  the  bridge  should  be  commenced,. "under  contract 
for  the  entire  structure,  within  two  years"  from  the  30th  of  May,  1879,  (sec- 
tion 1.)  Nothing  was  done  by  the  petitioner  towards  the  commencement  at 
construction  within  the  time  so  limited,  and  consequently  the  forfeiture  de- 
clared by  the  original  act  (section  12,  c.  395.  Laws  1867)  became  operative, 
(/n  re  RtUlroad  Co.,  72  N.  Y.  245.)  This  case  distinctly  holds  that  the  pen- 
alty for  non-compliance  with  such  a  condition,  declared  in  the  original  act, 
attaches  to  non-compliance  with  the  act  enlarging  or  extending  the  terna. 
The  penalty  for  non-compliance,  specified  in  the  act  of  1867,  is  that  "this  act, 
and  aU  rights  and  privileges  granted  hereby,  shall  be  null  and  void."  Xow, 
while  the  legislature  in  1885  had  power  to  waive  the  forfeiture  of  May.  1881. 
just  as  it  had  waived  previous  forfpitures,  it  had  not  the  power,  under  Uie 
guise  of  this  waiver,  and  under  the  semblance  of  reviving  the  forfeited  char- 
ter, to  confer  a  distinctly  new  right,  never  before  thought  of,  namely,  the 
right  to  build  the  bridge  for  railway  travel.  It  is  entirely  apparent  that  this 
was  an  evasion  of  the  constitution.  The  act,  with  this  new  right  speciously 
emttodied  in  it,  was  evidently  applied  for  and  obtained  because  of  a  complete 
change  in  the  petitioner's  original  scheme. 

Tbs  proofs  show  that  the  idea  of  a  bridge  for  the  passage  of  persons,  ani- 
mals, carriages,  and  vehicles,  as  contemplated  by  the  original  act,  had  been 
entir^y  abandoned.  The  bridge  and  its  approaches  are  now  designed  for  a 
double-track  railvay.  It  is  simply  a  railway  viaduct  upon  which  l)oth  through 
and  local  trains  are  to  be  run.  There  are  to  be  no  carriage-ways,  and  even 
the  "limited"  footway  is  to  be  mostly  for  bridge  service.  I  do  not  doubt  that 
the  pomex  of  the  legislature  to  grant  special  charters  for  the  building  of 
bridges  over  the  East  river  is  limited  by  the  constitutional  prohiliition  against 
the  passage  of  a  private  or  local  bill,  granting  to  any  corporation,  association, 
or  individual  the  right  to  lay  down  railroad  tracks.  The  right  conferred  by 
the  act  of  1885  to  build  the  bridge  in  question  for  railway  ti^vel  plainly  im- 
plies a  grant  of  the  right  to  lay  down  railroad  tracks,  and  thus  runs  counter 
to  the  constitutional  prohibition.  The  presiding  justice's  reasoning  on  this 
head  is  quite  satisfactory,  and  needs  no  amplification.  The  same  observation 
applies  to  his  treatment  of  the  petitioner's  effort  to  sever  this  grant  from  what 
would  otherwise  have  l>een  a  valid  waiver  of  the  existing  forfeiture.  Tlie 
unauthorized  grant  was  so  interwoven  with  the  other  provisions  and  pur- 
poses of  the  act  that  it  cannot  be  severed  therefrom  and  rejected,  leaving  the 
revival  of  the  old  charter  to  stand.  See  Cooley,  Const.  Lim.  213;  In  re  Hail- 
way  Co.,  107  N.  Y.  54,  55,  14  N.  £.  Bep.  187;  Allen  v.  Louisiana,  103  U. 
S.  80. 

There  is  still  another,  and  an  equally  fatal,  difliculty  in  the  petitioner's 
way,  and  that  is  that  it  has  again  forfeited  all  its  rights  and  privileges.  I 
mean  the  very  riglits  and  privileges  attempted  to  be  conferred  by  the  act  of 
1885.  Section  3  of  the  act  provides  that  the  actual  construction  of  the  bridge 
shall  be  commenced  on  or  before  the  30th  day  of  May,  1888.  The  evidence  is 
clear  and  conclusive  that  this  provision  was  not  complied  with.  The  peti- 
tioner's own  proofs  fail  to  show  anything  more  than  preparation  prior  to  the 
30th  of  May.  1888,  while  the  affldavite  read  on  behalf  of  the  city  ^ve  the  7Ui 
of  June,  1888,  as  the  precise  date  when  the  first  cargo  of  stone  was  placed 
upon  Black  well's  island  by  any  representative  of  the  petitioner.  It  follows, 
on  the  authority  of  the  case  previously  cited,  (72  N.  Y.  245,)  that,  upon  tlie 
failure  of  the  petitioner  to  commence  the  actual  construction  of  the  bridge 
within  the  time  limited  by  the  act  of  188S»  the  penalty  attached  to  the  (»igi- 
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nal  condition,  declared  in  the  act  of  1867,  became  operative,  and  all  rights 
and  privileges  granted  to  the  relator  became  n  ull  and  void. 

It  is  not  necessary,  therefore,  to  consider  the  question  whether  the  legisla- 
ture intended  to  appropriate  any  part  of  BlHclcwell's  island  to  the  use  of  this 
bridge  company,  nor  to  consider  any  of  the  other  questions  which  were  so 
thoroughly  discussed. 

The  order  appealed  from,  for  the  reasons  assigned,  as  well  as  those  fur- 
nished by  the  presiding  justice,  should  be  affirmed,  with  costs. 


Lascelles  et  al.  v.  Milleb. 

{Supreme  Court,  General  Term,  First  Department.    November  7, 1889.) 
Sals — Aotion  iob  Pbioe — ^Damaobd  Qooss. 

Plalmtifls  entered  into  contract  to  sell  defendant  bananas  to  be  shipped  on  de- 
fendant's steamer  from  the  West  Indies,  with  the  provision  that  they  should  not  be 
cut  until  the  steamer  arrived.  When  the  steamer  arrived  the  fruit  had  been  out 
several  days,  but  it  was  accepted  by  the  captain  of  the  steamer,  andttalcen  to  New 
York,  where  it  was  sold  by  defendant  at  a  loss,  on  account  of  its  damaged  condition. 
Held,  that  defendant  was  liable  for  the  price  of  the  fruit,  less  the  amount  of  dam- 
ages snstained  by  reason  of  its  being  out  before  the  arrival  of  the  steamer. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Alfred  S.  Lascelles,  Eliot  A.  De  Pass,  and  Joseph  L.  Myers 
against  John  Miller.  There  was  a  judgment  on  a  verdict  for  plaintiflCs,  and 
an  order  denying  a  motion  for  a  new  trial,  and  defendant  appeals. 

Argued  before  Yak  Bbunt,  F.  J.,  and  Daniels  and  Babbett,  JJ. 

Goodrich,  Deadv  <t  Goodrich,  {John  A.  Leady,  of  counsel,  ]  for  appellant. 
Johnson,  Gallup  d  Hurry,  {A.  Gallup,  of  counsel.)  for  respondents. 

Yan  Brunt,  F.  J.  This  action  was  brought  to  recover  upon  a  contract 
made  by  the  defendant  with  plaintiffs  for  the  purchase  of  bananas  and 
oranges  to  be  shipped  by  the  steamer  Blanche  Henderson,  owned  by  the  de- 
fendant, at  Jamaica,  West  Indies.  The  plaintiffs  and  defendant  had  some  con- 
versation in  reference  to  the  probabilities  of  procuring  a  cargo  of  bananaa 
at  Jamaica,  which  resulted  in  the  plaintiffs  telegraphing  to  their  agent  at 
Jamaica  on  the  8tb  of  November,  1^,  in  pursuance  of  the  instructions  of  the 
defendant  to  secure  immediately  oranges  and  bananas,  "which  must  not  be 
cut  until  the  steamer  arrives."  Mr.  Lascelles,  one  of  the  plaintiffs,  testified 
that  on  the  19th  of  November  he  had  another  conversation  with  the  defend- 
ant, who  had  called  at  the  office  and  inquired  if  anything  had  been  heard  of 
the  arrival  of  the  Blanche  Henderson.  Mr.  Lascelles  states  that  he  told  him 
that  up  to  that  time  they  had  no  cable  advice  of  her  arrival;  and  he  also  told 
bim  at  the  same  time  that  they  bad  received  a  letter  from  their  Kingston 
agents,  dated  the  early  part  of  November,  in  which  they  said  that  they  had 
tbeir  telegram  ordering  the  fruit,  and  that  it  would  be  next  to  impossible  to 
carry  out  the  proviso  of  "not  cutting  the  fruit  before  the  vessel  arrived." 
Mr.  Lascelles  further  testiSes  that  the  defendant  told  bim  to  send  a  telegram 
to  Jamaica  to  inquire  wliether  the  Blanche  Henderson  had  arrived,  and  that 
he  informed  the  defendant  that  his  agent  had  written  him  that  the  proviso  in 
r^ard  to  cutting  the  fruit  before  the  vessel  arrived  could  not  be  carried  out. 
The  defendant  did  not  make  any  reply  to  Mr.  Lascelles.  The  steamer  did  not 
arrive  at  Kingston  until  the  forenoon  of  the  22d  of  November,  and  was  not 
ready  to  load  until  the  23d.  The  bananas  had  been  cut,  and  on  the  wharf 
of  Kingston,  several  days  before  the  steamer  arrived,  and  the  bananas  which 
were  shipped  on  board  of  the  steamer  at  other  points  in  Jamaica  had  also  been 
eat  and  ready  for  shipment  several  days  before  the  arrival  of  the  steamer. 
The  bananas  were  received  on  board  by  the  captain  of  the  steamer,  and  were 
brought  to  New  York,  and,  upon  their  arrival,  both  bananas  and  oranges 
were  found  to  be  in  a  very  bad  condition, — almost  worthless;  realizing,  upon 
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the  sale  thereof,  the  sain  of  $1,600  only.  The  plaintiffs  brought  this  action 
for  the  price  agreed  to  be  paid  for  the  fruit,  and  upon  the  trial  the  only  ques- 
tion which  was  submitted  to  the  jury  by  the  learned  court  below  was  whether 
or  not  the  jury  were  salisfled,  from  the  evidence,  tliat  the  parties  liad  agreed 
to  so  modify  the  original  order  tliat  was  given  that  tiie  condition  that  the  ba- 
nanas should  not  be  cut  until  after  the  arrival  of  the  steamer  was  not  to  be 
insisted  upon;  and,  if  tbey  had  not,  what  damages thedefendanthad  sustained 
by  the  breach  of  the  instruction  not  to  cut  the  bananas  until  arrival  of  vessel. 
It  is  claimed  upon  the  part  of  the  appellant  that  there  was  no  evidence  what- 
ever which  justiGed  the  submission  of  any  question  as  to  the  modification  of 
thecontract  to  the  jury;  and  it  would  appear  from  the  previous  part  of  the 
charge  of  the  learned  judge  that  such  was  his  opinion,  because  he  states  that 
it  was  undisputed  that  the  first  order  for  these  bananas  was  that  tbey  should 
be  cut  after  the  steamer  an-ived,  that  the  plaintiffs  said  that  they  would  not 
undertalie  to  carry  that  out,  but  that  the  defendant  gave  him  another  order,  and 
he  told  him|o  telegraph  such  order  to  Jamaica.  Plaintiffs  said  they  would,  but 
did  not  know  that  they  could  make  an  agreement  on  that  basis.  If  this  was 
the  condition  of  the  evidence,  then  no  authority  was  given  to  the  plaintiffs  to 
give  any  other  order  than  that  which  was  contained  in  the  telegram,  namely, 
that  the  bananas  should  not  be  cut  until  the  arrival  of  the  steamer.  It  does 
not  appear  that  prior  to  the  18th  or  19th  of  Kovember,  and  after  these  bana- 
nas had  been  cut,  any  communication  was  made  to  the  defendant  that 
the  plaintiff  had  received  word  from  his  agents  that  this  part  of  the  order 
could  not  be  complied  with.  We  have  examined  the  record  in  vain  to  find 
any  other  instruction  giveu  by  the  defendant  to  the  plaintiffs  than  that  the 
bananas  must  not  be  cut  prior  to  the  arrival  of  the  steamer.  It  is  true  that 
the  defendant  was  informed  that  it  would  be  next  to  Impossible  to  comply 
with  this  order;  but,  notwithstanding  this  statement,  the  defendant  in  no 
way  altered  or  modified  his  instructions,  neither  was  any  such  modification 
hinted  at  in  the  telegram  authorized  to  be  sent.  The  defendant,  therefore, 
took  the  risk,  in  case  of  the  impossibility  of  procuring  the  bananas  under 
the  condition  which  he  had  placed  upon  the  order,  that  bis  ship  should  not  re- 
ceive the  desired  cargo;  and  this  was  a  risk  he  had  a  right  to  assume,  or  not 
assume.  There  was  no  authorization  given,  as  far  as  we  can  ascertain,  on 
the  part  of  the  defendant,  as  to  the  cutting  of  those  bananas  contrary  to  the 
Instructions  which  had  been  given.  Under  these  circumstances,  therefore,  it 
would  appear  that,  not  having  authorized  any  variation  from  the  orders  which 
he  had  given,  if  such  variation  resulted  in  damage  the  defendant  had  a  right 
to  recover  the  same  from  the  plaintiffs.  The  captain  of  the  vessel,  if  be  knew 
of  the  instructions  and  circumstances  under  which  the  order  was  given,  would 
have  been  justilied  in  refusing  to  accept  the  cargo;  but,  by  the  acceptance  of 
the  goods,  the  defendant,  in  tlie  first  instance,  became  liable  for  the  purchase 
price,  subject,  however,  to  his  right  to  offset  any  damages  which  he  may  have 
sustained  by  reason  of  the  failure  of  the  plaintiffs'  agent  to  comply  with  the 
instructions  which  had  been  given.  The  jury  evidently  found  that  the  con- 
tract had  not  been  modified,  and  that  the  defendant  was  entitled  to  be  credited 
upon  the  purchase  price  with  the  amount  of  damages  sustained  by  reason  of 
the  breach  of  the  provision  that  bananas  were  not  to  be  cut  until  after  arriTal 
of  vessel;  hence  no  harm  was  done  to  the  defendant  by  the  submission  of  the 
question  of  modification  to  the  jury.  Indeed,  no  objection  seems  to  have  been 
made  to  the  submission  of  this  question  to  the  jury;  the  only  point  taken 
being  that  there  could  be  no  recovery  at  all,  if  the  jury  found  that  the  order 
had  not  been  modified.  The  case  was  thus  submitt^  to  the  jury  in  as  favor- 
able light  for  the  defendant  as  the  facts  proven  permitted.  The  defendant 
could  not  accept  the  goods  and  sell  them,  and  then,  with  the  proceeds  of  sale 
in  his  pocket,  refuse  to  pay  any  part  of  the  purchase  price.  As  has  been 
already  stated,  the  agent  of  the  defendant,  the  captain  of  the  vessel,  might 
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have  refused  to  accept  the  cargo  because  the  bananas  had  been  cnt  before 
arrival  of  steamer;  but,  having  accepted  them,  the  defendant  became  liable 
for  purchase  price,  subject  to  dednction  for  damage  sustained  by  reason  of 
violation  of  contract.  These  damages  have  been  awarded  the  defendant*by 
the  jury.  Their  amount  was  to  be  determined  by  them,  as  there  was  some 
question  as  to  whether  the  whole  damage  was  caused  by  the  fact  of  cutting 
before  arrival.  The  judgment  and  order  appealed  from  should  be  affirmed, 
wlUi  costs.    All  concur. 


Dean  et  al.  «.  Dbioos. 

(Supreme  Court,  General  Term,  First  Department.    November  7, 1889.) 

WABBHOUSxias — Rboeift — DsscBipnoN  or  Oooss. 

Under  Laws  N.  T.  1858,  c.  836,  as  amended  by  Laws  1866,  c.  iiO,  making  ware- 
housemen liable  for  damages  for  Issuing  a  receipt  for  any  article  unless  actually  re- 
ceived in  their  store,  defendant,  who  issued  his  receipts  for  a  number  of  barrels, 
described  as  containing  "  Portland  Cement, "  and  undertook  to  deliver  same  on  return 
of  Oxe  receipts,  is  not  liable  on  the  delivery  of  the  artiole  received  by  him  unless 
it  Is  shown  not  to  be  "Portland  Cement. " 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Robert  J.  Dean  and  another  against  Marshall  8.  Drlggs.  Judg- 
ment was  entered  on  verdict  for  plaintiff,  and  an  order  was  entered  denying 
a  motion  for  a  new  trial.  Defendant  appeals.  For  order  denying  motion  to 
dismiss  appeal,  see  5  N.  T.  Snpp.  947,  mem. 

Argued  before  Van  Brunt,  F.  J.,  and  Daniels  and  Bbadt,  .TJ. 

John  Berry,  for  appellant.     Vliarles  Blandy,  for  respondents. 

Daniels,  J.  The  action  has  previously  l)een  before  this  court  upon  an  ap- 
peal from  a  judgment  dismissing  the  complaint.  As  the  evidence  was  then 
presented  the  case  was  regarded  as  one  for  the  jury,  and  the  judgment  was 
directed  to  be  reversed  and  a  new  trial  had.  Dean  v.  Driggs,  44  Hun,  480. 
The  trial  upon  which  the  present  judgment  has  been  recovered  took  place  un- 
der this  direction,  and  to  sustain  the  appeal  the  court  has  been  urged  to  re- 
consider the  point  upon  which  the  liability  of  the  defendant  has  been  made  to 
depend.  He  was  a  warehouseman,  and  received  into  his  warehouse  upwards 
of  2,463  barrels,  described  as  containing  cement.  For  these  barrels  receipts 
were  issued  by  him,  which  were  afterwards  surrendered.  Small  quantities  of 
the  article  were  taken  from  the  warehouse,  and  two  other  receipts  Qnally  eX' 
ecuted  and  delivered  by  the  defendant  to  Max  Yon  Angem.  These  receipts 
stated  the  article  to  be  cement, — Portland  in  one  Instance,  and  Portland  ce- 
ment in  the  other.  One  of  the  receipts  w^  for  963  barrels,  and  the  other 
for  1,500  barrels,  and  each  in  the  same  form  declared  the  property  "to  be  de- 
livered to  Ills  order  on  return  of  this  receipt  and  payment  of  storage."  You 
Angern  borrowed  money  of  the  Chemical  National  Bank,  and  hypothecated 
the  receipts  for  the  security  of  the  loan.  They  were  regularly  indorsed  for 
that  object.  The  plaintiffs  also  guarantied  the  payment  of  theloan,  provided 
the  security  should  be  delivered  to  them  upon  the  performance  of  their  guar- 
anty. The  debtor  failed  to  pay  the  debt,  and  the  plaintiffs,  under  their  guar- 
anty, were  called  upon  for  its  payment,  and  paid  the  loan,  taking  up  these  re- 
ceipts for  their  own  protection  from  the  bank.  The  position  taken  on  behalf 
of  the  defendant  is  the  same  now  as  it  was  upon  the  preceding  appeal,  that 
be  should  not  be  held  liable  for  the  delivery  of  the  kind  and  description  of 
property  mentioned  in  the  receipts,  but  that  he  should  be  exonerated  from 
liability  by  delivering  the  packages,  with  their  contents,  which  have  been 
received  by  him  in  stor&  The  case  of  Uaie  v.  Dock  Co.,  29  Wis.  488,  has 
been  relied  upon  as  an  authority  sustaining  this  position.  In  that  case  the 
receipt  was  given  for  54  barrels  of  mess  pork.  But  it  finally  turned  out,  on 
examlnatiun,  that  this  was  not  the  contents  of  the  barrels,  but  they  contained 
v.7N.Y.8.no.lO — 29 
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onlj  salt;  and  It  was  detennined  by  the  court  that  the  d«f<mdant,  delivering 
the  receipt,  performed  Its  agreement  by  its  readiness  to  deliver  the  barrels 
with  the  salt.  In  that  state  a  statute,  very  similar  to  tlte  laws  of  this  state, 
had  been  enacted,  and  was  in  force  at  the  time  of  the  transaction  forming  the 
subject  of  the  litigation.  But  the  case  does  not  appear  to  have  been  disposed 
of.  or  decided,  upon  the  efFect  of  the  statute,  but  upon  a  very  extended  exam- 
ination of  other  decided  and  reported  authorities,  and  it  was  there  concluded 
that  the  warehouseman  was  bound  to  do  no  more  in  the  performance  of  his 
obligation  than  to  deliver  the  article  received  by  him.  But  the  present  case 
has  been  regarded  as  falling  within  a  more  rigid  rule  of  liability  on  the  part 
of  the  warehouseman  by  reason  of  the  enactment  of  chapter  326  of  the  I^ws 
of  1858,  as  that  was  amended  by  chapter  440  of  the  Laws  of  1866.  By  the 
first  section  of  this  act  warehousemen  were  prohibited  from  issuing  any  re- 
ceipt, or  other  voucher,  "for  or  upon  any  goods,  wares,  merchandise,  provis- 
ions, grain,  flour,  or  other  commodity,  to  any  person  or  persons  purporting  to 
be  the  owner  or  owners  thereof,  or  entitled  or  claiming  to  receive  the  same, 
unless  such  goods,  wares,  merchandise,  provisions,  grain,  flour,  or  other 
commodity  shall  have  been  actually  delivered  into  the  store,  or  upon  the 
premises,  of  the  person  issuing  the  receipt."  And  the  statute  has  not  left  the 
warehouseman  at  libei-ty  to  issue  the  receipt  upon  the  articles  delivered  to 
him  being  apparently  of  the  doscriplion  mentioned  in  the  receipt,  but  it  has 
prohibited  the  receipt  from  being  given  unless  the  goods,  wares,  merchandise, 
provisions,  grain,  flour,  or  other  commodity  shall  have  been  actually  received 
into  the  store.  The  language  is  entirely  plain  and  free  from  ambiguity,  and 
seems  to  leave  no  room  for  construction;  and  where  that  is  the  case  it  becomes 
the  duty  of  the  court  to  follow  it  as  it  has  been  employed,  and  to  carry  it  into 
4>ffect  as  that  has  been  declared  by  the  legislature.  And  no  more  than  that 
was  done  by  the  decision  already  made,  holding  the  defendant  to  have  violated 
this  prohibition,  if  the  commodity  mentioned  in  the  receipts  was  not  of  the 
description  known  as  "Portland  Cement."  And  it  was  regarded  as  following 
from  the  language  of  the  act  that  the  defendant  became  liable  to  parties  re- 
ceiving the  receipts  in  good  faith,  and  for  value,  upon  the  indorsement  of  the 
person  in  whose  favor  they  were  issued,  if  the  commodity  mentioned  was  not 
JPortland  cement.  The  law  itself  made  the  receipts  negotiable  by  indorse- 
ment as  long  as  they  were  not  stamped  or  stated  to  be  not  negotiable  by  the 
defendant.  This  liability  was  also  considered  to  be  sanctioned  and  warranted 
by  the  last  branch  of  the  seventh  section  of  the  act  as  it  was  finally  amended. 
This  part  of  the  act  has  not  in  any  sense  rendered  the  liability  dependent 
upon  the  knowledge  of  the  warehouseman  that  the  article  was  not  of  the  de- 
scription mentioned  in  the  receipt.  To  make  it  an  indictable  o£Fense  to  issue 
false  rpctdpts  the  first  branch  of  this  section  requires  that  the  law  shall  be 
willfully  violated.  But  this  term  "willfully"  has  not  been  employed  in  that 
part  of  it  declaratory  of  the  liability  of  a  warehouseman  to  an  action  for  dam- 
ages, and  it  was  evidently  omitted,  in  this  connection,  by  the  design  and  in- 
tention of  thb  legislature.  As  the  law  was  first  enacted  in  1858  even  a  will- 
ful violation  of  its  provisions  was  not  in  language  rendered  essential  for  the 
creation  of  a  criminal  liability.  But  any  warehouseman,  or  other  person, 
who  should'violate  any  of  the  preceding  provisions  of  the  act,  was  then  de- 
clared to  be  deemed  guilty  of  fraud,  and  upon  bis  conviction  liable  to  be  Bned 
and  imprisoned;  and  after  that  followed  the  same  clause  declaratory  of  bis 
liability  in  a  civil  action  for  damages.  The  section  remained  in  this  form  un- 
til the  enactment  of  the  law  of  1866,  when  this  term  "  willfully"  was  added 
to  the  branch  of  the  section  declaratory  of  the  criminal  liability,  and  it  is  en- 
tirely clear  that  this  was  done  as  a  qualification  only  of  the  act  denominated 
a  crime.  As  to  the  remaining  part  of  the  section,  prescribing  the  civil  lia- 
bility of  the  warehouseman,  no  change  was  made,  and  as  the  attention  of  the 
legislature  was  in  this  manner  directed  to  the  section,  and  they  changed  only 
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the  former  part  of  it,  it  is  no  more  than  reasonable  to  infer  that  tbe  term 
"willfully"  was  omitted  from  the  latter  branch  of  the  section  for  the  reason 
that  it  was  intended  that  the  warehonaeman  should  remain  civilly  liable  when- 
«ver  he  violated  the  prohibition  contained  in  the  Aral  section  of  tbe  act  as  it 
was  originally  enacted.  And  upon  this  ground  this  case  is  entirely  distin- 
guishable from  tbe  authorities  upon  which  tbe  decision  in  Hale  v.  Dock  Co. 
proceeded. 

The  case  of  Robaon  v.  Swart,  14  Minn.  871,  (Oil.  287,)  is  still  more  inRi>- 
posite  to  this  controversy,  for  there  the  receipt  in  fact  agreed  to  no  more  than 
was  to  be  implied  from  its  very  general  and  descriptive  words,  and  so  it  was 
considered  by  tbe  court  in  tbe  decision  of  the  case.  And  what  was  said  in 
Miller  v.  Railroad  Co.,  90  K.  Y.  430,  as  to  the  general  law  of  the  state,  appears 
to  support  the  effect  which  the  statutes  of  the  state,  in  force  at  the  time  when 
these  receipts  were  issued,  by  their  language,  have  been  regarded  iis  entitled 
to  receive.  That  was  an  action  upon  a  bUl  of  lading  for  the  value  of  eggs, 
stated  in  it  to  have  been  the  contents  of  SO  packages,  or  tarrels.  The  barrels  con- 
tained sawdust,  and  the  company  was  relieved  from  liability  only  for  the  rea- 
son that  the  printed  form  of  the  bill  contained  the  statement  "Contents  and 
value  unknown."  In  the  decision  it  was  stated  that  "tbe  sole  question  is 
whether  the  description  of  the  articles  in  the  bill  of  lading  was  a  representa- 
tion by  the  carrier  that  the  barrels  contained  eggs,  because,  if  this  is  the  true 
construction  of  the  instrument,  tbe  right  of  the  plaintiffs  to  recover  is  un- 
-questionable. "    Id.  4S2. 

In  tbe  present  case  the  receipts  were  given  in  such  form  as  to  include  the 
representation  that  the  property  to  be  returned  was  so  m»ny  barrels  of  Port- 
land cement.  If  it  had  not  been  intended  by  the  defendant  to  create  the  obli- 
gation agiiinst  himself  to  return  that  commodity  there  was  not  the  slightest 
-difficulty  in  the  way  of  avoiding  that  result  by  adding  that  the  contents  of  the 
barrels  were  unknown,  or  that  they  were  described  as  barrels  containing  ce- 
ment. It  was  entirely  within  the  power  of  tbe  defendant  to  avoid  this  liabil- 
ity by  a  simple  statement  excluding  the  obligation  to  return  any  other  than 
tbe  commodity  contained  in  the  packages.  But  he  did  not  do  that.  On  tbe 
-other  band,  he  stated  that  he  had  received  so  many  barrels  of  Portland  cement 
on  storage,  and  they  were  to  be  delivered  to  tbe  order  of  the  person  named  in 
the  receipts,  on  the  return  of  tbe  receipts  themselves,  and  the  payment  of  tbe 
storage.  He  placed  himself  voluntarily  in  the  position,  if  tbe  commodity  was 
not  Portland  cement,  where  the  person  to  whom  the  receipts  were  issued 
-could  defraud  others  dealing  upon  their  faith  and  representations,  unless  the 
defendant  should  be  held  liable  for  the  delivery  of  the  article  stated  to  have 
been  received.  And  the  rule  is  where  one  of  two  innocent  persons  is  to  suf- 
fer loss  from  the  fraud  of  a  third,  tbe  loss  shall  fall  upon  the  individual  who 
bas  placed  the  third  person  in  the  position,  and  supplied  him  with  tbe  evi- 
•dence  througii  which  the  successful  perpetration  of  the  fraud  could  take 
place.  Tbe  defendant  is  within  the  operation  of  this  principle,  and  liable  to 
make  good  the  obligation  expressed  by  the  receipts,  by  tlie  deli  very  of  the  com- 
modity mentioned  in  them,  or  tbe  payment  of  their  value.  Tbe  case  was  sub- 
mitted by  the  court  to  the  jury  strictly  according  to  this  principle  of  liability, 
And.  they  rendered  averdict  in  favor  of  the  plaintiffs  furthesumof  S4,054.16. 
This  verdict  is  assailed  as  having  exceeded  the  support  afforded  to  it  by  the 
«vidence.  To  recover  the  verdict  it  was  innumbent  upon  tbe  plaintiffs  to 
prove  the  extent  to  which  they  had  sustained  loss  by  the  action  which  bad 
been  taken  upon  tbe  faith  of  the  defendant's  receipts.  To  entitle  them  to  re- 
-cover  at  all  tbey  were  bound  to  prove  that  the  barrels  did  not  contain  Port- 
land cement.  This  article  was  shown  to  be  manufactured  in  England, 
Vttmce,  Germany,  Belgium,  and  the  United  States.  It  derived  its  name  and 
description  from  the  ingredients  from  which  it  was  manufactured,  and  its 
■ability  to  set  and  become  hardened  in  water.    It  was  also  stated  to  be  of  a 
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peculiar  color,  known  to  persons  engaged  in  its  manafactnre,  sale,  or  ase. 
All  the  barr^s  in  the  defendant's  warehouse  were  at  no  time  examined.  The 
extent  of  the  examination  made  by  the  witnesses  sworn  on  behalf  of  the 
plaintiffs  did  not  exceed  118  of  the  2,463  barrels  in  store.  They  did  propose 
to  extend  the  examination,  but  they  were  not  permitted  to  do  so  by  the  de- 
fendant's attorney,  for  the  reason  that  120  barrels  opened  fur  that  purpose  af- 
forded a  full  opportunity  to  ascertain  the  character  and  condition  of  their 
contents.  But  this  statement  was  not  supported  by  the  evidence  given  on 
behalf  of  the  defendant,  indicating  that  there  were  barrels  forming  a  part  of 
the  mass  that  has  been  stored  in  the  warehouse  which  did  contain  cement  de- 
nominated by  the  witnesses  to  be  "Portland  Cement."  One  of  the  plaintiffs, 
Mr.  Wills,  testified  that  he  went  to  the  warehouse  within  three  or  four  days 
after  the  miiturity  of  the  note,  and  in  October,  1885,  and  that  he  found  the 
cement  in  a  cellar  of  the  defendant's  warehouse,  and  that  it  had  been  hard- 
ened. His  acquaintance  with  the  article  of  Portland  cement  was  that  it  was 
a  floury  substance  when  it  was  in  a  good  condition,  and  that  he  could,  by 
looking  at  it,  distinguish  it  from  some  other  kind  of  cement.  His  statement 
further  was  that  "M  1  know  about  Portland  cement  is  that  I  have  seen  an 
article  in  the  market  of  a  certain  character,  floury  condition,  and  coming  in 
certain  packages,  known  as  'Portland  Cement,'  and  I  have  dealt  in  it  and 
sold  it  as  such.  That  is  all  I  know  about  Portland  cement."  The  barrels  in 
the  cellar  of  the  defendant's  warehouse  were  stated  by  him  to  be  tierced  up 
three  or  four  in  height,  and  running  back  through  the  cellar.  He  further 
added  that  he  did  not  examine  closely,  but  he  made  an  examination  of  the 
barrels  superficially,  going  around  and  sounding  them.  In  this  examination 
he  found  barrels  with  staves  broken,  enabling  him  to  look  at  the  article. 
And  he  testified  that  he  took  up  a  stick  and  poked  at  it,  and  found  that  it  was 
a  hard  substance;  that  it  was  a  brown,  mortar-like  substance,  inside  of  the 
barrels;  and  that  was  the  character  of  all  the  barrels  which  he  examined. 
He  could  not,  he  swore,  push  the  stick  beyond  three  inches  in  the  barrels, 
and  the  color  did  not  resemble  Portland  cement.  This  was  substantially  all 
the  evidence  which  was  given  by  him  as  to  the  quality  of  the  article  contained 
in  the  barrels,  and  the  number  which  he  examined  in  this  manner  was  not 
stated  by  him.  His  evidence,  therefore,  was  quite  limited  in  the  way  of  sup- 
porting the  plaintiffs'  action.  The  next  witness  examined  upon  this  subject 
was  Thomas  R.  Keator.  He  had  formerly  been  a  manufacturer  and  importer 
of  cement,  and  made  an  examination  of  this  article.  But  he  testified  that  he 
could  not  tell  whether  the  barrels  contained  Portland  cement  without  making 
a  test;  that  he  took  samples,  and  made  a  ball  test  which  he  considered  thor- 
ough, and  then  added  that  the  commodity  was  not  Portland  cement.  The 
reasons  be  afterwards  gave  for  this  conclusion  were  that  the  article  would  not 
harden,  but  crumbled,  and  went  to  pieces.  On  that  account  be  stated:  "It 
was  not  a  good  cement.  That  opinion  is  derived  from  this  test  I  spoke  of." 
But  the  samples  used  by  him  were  taken  from  two  of  the  casks.  They  were 
obtained  from  the  head  of  the  casks,  and  he  had  no  knowledge  whether  the 
cement  would  deteriorate  by  age.  In  his  further  evidence  be  stated  that 
about  10  tests  had  been  made  of  the  article,  and  that  he  had  known  Portland 
cement  to  harden  while  it  was  confined  in  the  packages.  His  experience,  he 
said,  was  "that  Portland  cement  does  harden  in  the  barrels  sometimes, — quite 
often."  This  testimony  given  by  him  materially  diminishes  the  force  of  that 
given  by  Mr.  Wills,  who  placed  his  judgment  of  the  article  upon  the  fact  that 
it  was  a  hard  substance  as  he  found  it  in  the  barrels  which  he  examined,  and 
it  at  the  same  time  tends  to  establish  the  fact  that  the  sample  taken  by  him- 
self from  the  barrels,  lacked  the  important  quality  of  hardening  under  water; 
and  to  the  extent  of  his  examination  it  tended  to  prove  the  fact  to  be  either 
that  this  was  not  Portland  cement,  or  that  it  had  lost  this,  its  most  valuable, 
quality.    The  witness  Alexander  Keeler  stated  that  be  had  opened  half  a 
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dozen  barrels  of  the  cement,  and  bored  down  with  a  stick,  and  an  adze,  and 
found  a  substance  like  sand.  These  barrels  had  the  trade-mark,  or  brand,  of 
a  manufacturing  firm  in  France,  engaged  in  the  manufacture  of  cement.  He 
found  the  article  to  have  hardened;  that  it  bad  not  the  color  of  Portland  ce- 
ment. It  fell  to  pieces,  instead  of  hardening,  under  water,  and  only  in  the 
appearance  of  the  packages  resembled  Portland  cement.  The  witness  Thomas 
Keyes  opened  110  barrels,  and  went  down  lialf  way  into  the  barrels.  He  tes- 
tified that  the  substance  was  not  like  Portland  cement.  It  was  a  different 
substance  altogether,  and  he  never  saw  Portland  cement  like  it. .  Further  tes- 
timony was  given  by  John  J.  Tucker,  who  was  sworn  ou  behalf  of  the  plain- 
tiffs, and  was  a  builder.  He  previously  examined  the  cement  for  another 
party  receiving  20  barrels  of  it,  which  he  used  in  bis  business.  His  descrip- 
tion of  it  was  that  it  was  very  granular,  more  so  than  Portland  cement,  or 
any  other  cement,  and  of  a  very  high  color,  and  not  comparing  in  substance 
with  anything  he  had  previously  used.  He  did,  however,  use  these  barrels, 
although  he  found  them  to  be  solid  till  the  way  through,  and  he  added  al  the 
close  of  his  testimony  that  he  would  not  swear  that  this  was  not  Portland 
cement,  although  it  was  different  from  any  he  had  seen  before.  This  was  all 
the  evidence  given  on  behalf  of  the  plaintiffs  to  prove  the  fact  that  the  2,463 
barrels  in  controversy  contained  a  substance  different  from  that  of  Portland 
cement. 

On  the  part  of  the  defendant  it  was  proved  by  the  importer  that  this  article 
was  imported  by  him  from  France,  and  that  he  had  paid  its  purchase  price, 
and  placed  it  in  the  warehouse  of  the  defendant.  He  seems  to  have  acted  in 
good  faith,  and  upon  the  belief  that  the  barrels  contained  Portland  cement. 
Other  witnesses  were  examined  who  testified  to  the  fact  that  they  had  ob- 
tained samples  from  some  of  the  barrels,  and  had  subjected  it  to  the  process 
under  which  cement  of  this  description  wai  expected  to  harden,  and  ttiat  this 
cement  had  hardened,  although  not  as  thoroughly  as  the  best  quality  of  Port- 
land cement.  It  does  nut  appear  that  these  persons  obtained  the  samples  used 
by  them  from  the  same  barrels  as  those  which  were  mentioned  by  the  wit- 
nesses on  behalf  of  the  plaintiffs;  and  It  is  not  probable  that  they  did,  for  the 
reason  that  the  action  of  the  commodity  used  by  them  was  entirely  different 
from  that  obtained  by  the  plaintiffs'  witnesses.  There  was  no  substantial 
conflict  between  the  witnesses  sworn  on  behalf  of  the  plaintiffs  and  those 
sworn  on  behalf  of  the  defendant,  for  in  the  samples  obtained  by  them,  and 
the  barrels  which  were  examined,  the  article  proved  to  have  been  different, 
indicating  that  the  barrels  in  store  with  the  defendant  did,  so  far  as  the  ob- 
servation of  his  witnesses  extended,  contain  Portland  cement;  and  as  the  evi- 
dence on  behalf  of  the  plaintiffs  referred  to  no  more  than  from  118  to  120  bar- 
rels of  the  cement,  and  the  fact  was  made  to  appear  by  the  evidence  of  the  de- 
fendant that  some  of  the  barrels  certainly  did  contain  Portland  cement,  it  was 
not  sufficient  to  justify  the  general  verdict  for  the  amount  rendered  by  the 
jury.  The  most  that  the  evidence  tended  to  establish  as  to  the  quality  of  the 
article  was  that  a  part  of  it  proved  to  be  a  different  substance  from  that  men- 
tioned in  the  receipts,  while  the  evidence  given  on  behalf  of  the  defendant 
has  clearly  and  satisfactorily  proved  that  another  portion  of  the  packages  con- 
tained Portland  cement.  It  is  true  that  this  was  of  an  inferior  quality,  but 
by  the  receipts  the  defendant  did  not  bind  himself  to  deliver  any  particularly 
described  quality  of  cement.  What  he  undertook  to  do  was  to  deliver,  upon 
the  return  of  the  receipts  and  the  payment  of  the  storage,  the  article  known 
as  "Portland  Cement,"  and  if  it  was  of  that  description,  although  inferior  in 
quality,  the  delivery  of  that  article  would  be  a  purfurmance  of  bis  obligations. 
If  the  substance  was  not  in  fact  Portland  cement,  (and  that  was  for  the  plain- 
tiffs to  prove.)  it  would  seem  to  be  susceptible  of  very  satisfactory  evidence. 
But  the  examinations  which  were  made,  and  the  tests  applied,  prove  no  more 
than  a  probability  that  the  article  Wius  in  part  only  as  the  plaintiffs  affirmed  it 
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to  be.  while  on  the  part  of  the  defendant  it  wm  equally  as  well  established 
that  the  packages,  in  part  certainly,  were  of  the  quality  represented  by  the  re- 
ceipts. The  proof,  taken  together,  was  too  loose,  as  a  matter  of  fact,  to  sus- 
tain the  large  verdict  rendered  by  the  jury.  The  amount  of  the  plaintifb' 
demand  was  $3,500,  together  with  the  interest  accruing  npon  it  from  the 
time  of  the  maturity  of  the  obligation,  and,  so  far  as  the  action  is  capaUe  of 
being  maintained,  it  is  required  by  the  statute  to  be  limited  to  the  immediate 
and  consequential  damages  which  the  plainti£Fs  sustained  by  reason  of  the 
commodity  not  conforming  to  or  being  of  the  description  mentioned  in  the  re- 
ceipts. That  they  had  sustained  damages  to  the  extent  awarded  by  the  jury 
from  the  brief  and  Imperfect  examinations  of  the  article  which  had  been  made, 
has  not  been  maintained.  The  verdict  should  therefore  be  set  aside,  and  the 
judgment  vacated,  with  costs  to  the  defendant  on  the  appeal  from  the  order  to 
abide  the  event,  and  upon  payment  by  him  of  the  costs  of  the  trial  already  liad. 

Bbadt,  J.,  ooncnrs. 

Van  Brunt,  P.  J.    I  am  of  the  opinion  that,  under  the  facta  of  this  case^ 
no  recovery  should  be  had. 


Tn  re  MoAdam.* 
(Supreme  Court,  Oeneral  Term,  Pint  Depattment    November  7, 1889.) 

1.  COKTEMPT — C!OHM1TMEKT — PrOCEDUIIE. 

Under  Code  Civil  Proc.  H  856, 857,  anthorizlng  the  jiidge,.on  proof  by  affldavU  that 
a  witness  refuses  to  answer  a  legal  question,  to  commit  him  to  jail  by  warrant, 
specifying  the  cause  of  commitment,  etc.,  the  fact  that  notice  of  the  application 
was  given,  and  an  order  to  show  canse  granted,  does  not  require  a  demion  evi- 
denced by  an  order  in  writing,  as  the  statute  does  not  require  notice  or  rale  to  show 
cause,  and  such  procedure  is  a  mere  nullity. 

2.  COKSTITUTIOKAI.  LaW— DDE  PROCESS  Or  LAW. 

The  above  sections  are  not  unconstitutional  as  depriving  Of  liberty  without  doe 
process  of  law,  In  that  the  proceeding  is  ex  parte,  and  no  notice  is  required. 
S.  Same— Titles  of  Laws. 

Laws  N.  Y.  1884,  c.  516,  is  entitled  "An  act  to  amend  chapter  410  of  the  Laws  of 
1882,  entitled  '  An  act  to  consolidate  into  one  act  and  to  declare  the  special  and  local 
laws  affecting  public  interests  in  the  city  of  New  York,'  in  relation  to  the  commis- 
sioners of  accounts,  New  York  city.  "  The  amended  act  was  virtually  a  charter  of 
the  city,  being  an  act  to  consolidate  all  the  special  and  local  acts  by  which  the  gov- 
ernment of  the  city  was  carried  on,  and  from  which  its  various  departments  derived 
their  power,  and  the  law  of  1884  was  simply  an  amendment  of  thiis.  Held,  that  the 
title  of  the  law  of  1884  was  sufficient. 

Appeal  from  special  term,  New  York  county. 

Orabam  McAdam  appeals  from  an  order  denying  a  motion  to  vacate  a  com- 
mitment for  contempt.  For  opinion  delivered  at  special  term,  see  5  N.  Y. 
Supp.  387.  Laws  N.  Y.  1884,  c.  516,  is  entitled:  "An  act  to  amend  chap- 
ter four  hundred  and  ten  of  the  Laws  of  eighteen  hundred  and  eighty-two, 
entitled  'An  act  to  consolidate  into  one  act  and  to  declare  the  special  and  local 
laws  affecting  public  interests  in  the  city  of  New  York,'  in  relation  to  the 
commissioners  of  accounts,  New  York  city."  The  sections  of  the  Code  of 
Civil  Procedure  referred  to  in  the  opinion  areas  follows:  "Section  856.  If 
the  person  subpoenaed  and  attending  or  brought,  as  prescribed  in  the  last  sec- 
tion, before  an  officer  or  other  person  or  a  body,  refuses,  without  reasonable 
cause,  to  be  examined,  or  to  answer  a  legal  and  pertinent  question,  *  *  * 
the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a  court  of  record  or  nut 
of  record,  may  forthwith,  or,  if  lie  is  not,  then  any  judge  of  such  court  may, 
upon  proof  by  altidiivit  of  the  facts,  by  warrant  commit  the  offender  to  jail, 
there  to  remain  until  he  submits  to  do  the  act  which  be  was  required  to  do 

I  Affirming  6  N.  Y.  Supp.  887. 
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or  is  discharged  according  to  law.  Section  857.  A  warrant  of  commitment, 
issued  ds  prescribed  in  the  last  section,  must  specify  particularly  the  cause  of 
the  commitment;  and,  if  the  Witness  is  committed  for  refusing  to  answer  a 
qaestion,  the  question  must  be  inserted  in  the  warrant." 

Argued  before  Yam  Brunt,  P.  J.,  and  Bradt  and  Danibls,  JJ. 

P«tor  MitohM,  tor  appellant.    /.  J.  MoKelveu,  for  respondent. 

Van  Brunt,  P.  J.  In  March,  1889,  a  commitment  was  issued  by  Justice 
Ingrahah  committing  Mr.  Graham  McAdam  to  jail,  there  to  remain  until  he 
should  answer  a  question  named  in  said  commitment,  which  liad  been  pro- 
pounded to  him  by  the  commissioners  of  accounts  of  the  city  of  New  York, 
or  be  discharged  according  to  law.  The  grounds  upon  which  the  motion  was 
made  were  tliat  the  proceedings  to  commit  McAdum.for  contempt  were  ini- 
tiated by  an  order  to  show  cause,  and  therefore  a  decision  evidenced  by  an  or- 
der in  writing  was  necessary.  Upon  the  face  of  the  commitment  no  such 
fact  appears;  and  although,  upon  the  papers  submitted,  it  would  seem  that 
an  order  to  show  cause  had  been  issued,  yet,  there  being  no  authority  in  law 
for  any  such  proceeding,  all  that  went  before  the  signing  of  the  commitment 
was  a  nullity.  The  commitment  is  issued,  apparently,  ex  parte,  under  seo* 
tions  856,  857,  of  the  Code.  No  notice  whatever  was  required ;  and  the  mere 
fact  that  notice  of  the  application  was  given,  or  an  order  to  show  cause 
granted,  in  no  way  impaired  the  right  of  the  court  to  issue,  the  commitment 
as  though  no  such  notice  had  been  given.  Therefore  the  court  was  entirely 
right  in  refusing  to  enter  any  order  upon  the  return  of  the  order  to  sliuw 
cause;  and  such  refusal  in  no  way  invalidated  the  commitment,  because,  as 
already  said,  the  commitment  appears  to  have  Iseen  issued,  not  by  virtue  of 
any  order  to  show  cause,  but  simply  ex  parte,  as  provided  and  authorized  by 
the  Code.  It  is  to  be  seen  that  the  commitment  is  to  be  issned  by  a  judge  of 
the  court,  and  nut  by  the  court;  and  therefore  the  entry  of  an  order  would 
simply  amount  to  the  justice  directing  himself  to  issue  a  warrant.  It  is  cor- 
rectly claimed  by  the  respondent  that  the  application  is  entirely  exparte,a.nA 
does  not  require  any  notice  whatever  of  the  application  to  be  given  to  the  wit- 
ness, and  that  the  application  must  be  made,  not  to  the  court,  but  to  a  judge, 
who  alone  has  power  to  commit  the  offender.  Therefore,  under  sections  856, 
857,  the  correct  practice  was  pursued.  No  notice  was  necessary,  and  no  or- 
der could  be  entered;  and  the  commitment  was  issued  in  pursuance  of  these 
provisions  of  the  Code. 

The  claim  that  chapter  516  of  the  Laws  of  1884  is  nnconstitntional  cannot 
be  sustained.  Chapter  410  of  the  Laws  of  1882  was  virtually  a  charter  of  the 
city  of  New  York.  It  was  an  act  passed  to  consolidate  into  one  act  all  the 
special  and  local  acts  by  which  the  government  of  the  city  of  New  York  was 
carried  on,  and  from  which  its  various  departments  derived  tlieir  power,  by 
which  their  rights  were  conferred.  Chapter  516  of  the  Laws  of  1884  was 
simply  an  amendment  of  this  charter,  and  its  title  was  certainly  more  explicit 
than  that  of  chapter  410  of  the  Laws  of  1882.  The  title  fairly  represents  the 
subject-matter  of  the  legislation  contained  in  the  chapter;  and,  unless  the  leg- 
islation itself  is  to  be  set  out  in  the  title,  it  was  sufficiently  definite  to  answer 
all  the  requirements  of  the  constitution. 

It  is  further  urged  that  the  sections  of  the  Code  under  which  the  warrant 
was  issued  are  unconstitutional  because  in  violation  of  that  p>art  of  the  con- 
stitution of  the  United  States  which  provides  that  "no  person  shall  be  de- 
prived of  life,  liberty,  and  property  without  due  process  of  law."  Why  ref- 
erence should  be  made  to  the  constitution  of  the  United  States  it  is  difiicult 
to  imagine,  when  the  same  provision  is  found  in  the  constitution  of  our  state, 
which  would  be  much  more  applicable  if  any  violation  of  its  terms  has  oc- 
curred. It  is  claimed  that,  because  these  sections  do  not  require  notice  of  the 
application,  therefore  the  offender  is  deprived  of  his  liberty  without  due 
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process  of  law.  What  is  "due  process  of  law"  has  not  been  clearly  defined; 
but  the  practice  of  siimmaiy  commilmenls  has  prevailed  ever  since  the  Re- 
vised Statutes  were  adopted,  and  long  before  tiie  adoption  of  the  constitution 
to  which  reference  has  been  made.  Such  a  procedure  in  the  case  of  a  witness 
has  been  recognized  for  a  sufiBcient  length  of  time  to  bring  it  within  the  cate- 
gory of  "due  process  of  law."  By  the  Revised  Statutes,  (volume  2,  pt.  3, 
c.  8,  tit.  18,  §  3,)  in  cases  of  proceedings  to  punish  disobedience  to  any  role  or 
order  requiring  the  payment  of  money,  or  of  disobedience  to  any  subpoena,  it 
is  expressly  provided  that  no  notice  is  necessary,  and  the  warrant  to  commit 
may  issue  in  the  first  instance.  This  has  been  the  practice  since  then,  and 
the  provisions  of  the  Code  in  question  are  in  entire  harmony  with  Uie  previoos 
legislation  upon  the  same  subject.  As  to  the  relevancy  of  the  question  asked, 
we  are  unable  to  say  that  it  was  not  relevant.  The  party  moving  to  set  aside 
the  commitment  has  not  shown  its  irrelevancy  by  bringing  before  the  court 
the  papers  upon  which  the  commitment  was  granted,  or  the  other  evidence 
which  was  taken  in  the  proceeding.  Upon  the  papers  before  him,  the  justice 
issuing  the  warrant  has  found  the  question  to  be  irrelevant;  and  without  those 
papers  it  is  impossible  for  us  to  say  tliat  his  conclusion  was  erroneous.  We 
are  of  the  opinion,  therefore,  that  the  order  appealed  from  should  be  aflbmed, 
with  $10  costs  and  disbuisements.    All  concur. 


MoSwYNY  V.  Broadway  &  S.  A.  B.  Co. 
(Supreme  Court,  General  Term,  First  Department    November  7, 1889.) 

1.  Cabribrs — HoBSs  RAiLnoADg — Ivtum  to  Pasbenosb. 

Where,  in  an  action  to  recover  damages  for  an  injury  reoelved  In  entering  defend- 
ant's car,  the  evidence  Is  conflicting  as  to  the  manner  in  which  the  aooident  hap- 
pened, it  is  a  question  of  faot  tor  the  jury,  and  their  verdict  is  oonoIoBlve  thereon. 
9.  Bamb — Nboliobnob. 

A  charge  that  plaintiff  oonld  recover  only  if  the  oar  had  stopped  when  she  at- 
tempted to  get  in,  and  that  she  would  be  guilty  of  oontribntory  negligence  if  she 
attempted  to  enter  by  grasping  the  rear  rail  while  the  car  was  m  motion,  and  that 
it  was  for  tiie  jury  to  ^termlne  whether  the  oar  started  before  she  had  a  ohanoe 
to  get  in,  properly  submitted  the  case  to  the  jury. 
S.  Same. 

It  was  negligence  in  defendant  if  the  car  was  started  so  as  to  throw  plidntiff  from 
the  step  while  entering,  whether  by  the  act  of  the  conductor  or  driver. 

4.  Same — Evidbnob. 

Where  the  evidence  as  to  the  permanent  nature  of  plaintUTs  injury  is  oonfliot- 
ing,  the  verdict  of  the  jury  will  not  he  disturbed. 

5.  Same — Degree  or  Cabb. 

Defendant  was  obliged  to  use  the  utmost  care  to  carry  passengers  safely. 
9.  EVIDBNOB — Harhless  Errob. 

Where  a  physician  was  not  allowed,  on  cross-examination,  to  state  whether  an 
examination  of  the  person  of  plaintiff,  to  which  he  had  testified,  was  fairly  made^ 
the  error  was  harmless,  when  another  physician  present  at  the  examination  tastl- 
fled  that  it  was  accurately  made. 

7.  Same. 

Evidence  of  one  who  saw  plaintiff  foor  months  after  her  injury  that  she  was 
then  suffering  great  pain,  is  competent. 

8.  Dahasbs — ^Pbbmanbkt  Injubt. 

Plaintiff  was  entitled  to  recover,  not  only  for  the  injury  she  had  suffered  up  to 
the  time  of  the  trial,  but  for  what  would  probably  afterwards  follow. 

9.  TaiAL — FhtsioaIi  Eicamination  of  Plaintifit. 

Plaintiff's  counsel  rould  properly  refuse  to  submit  plaintiff  to  an  examination  of 
physicians,  as  proposed  by  defendant. 

10.  Evidence — Competenot. 

It  was  competent  for  plaintiff  to  prove  by  her  own  evidence  that  her  power  of 
motion  was  not  what  it  previously  bad  been. 

Appeal  from  circuit  court.  New  York  county. 

Catharine  McSwyny  sued  the  Broadway  &  Seventh- Avenue  Railroad  C!oin- 
pany  for  damages  for  personal  injuries.  From  a  judgment  on  the  verdict  of 
the  jury,  and  an  order  denying  a  new  trial,  defendant  appeals. 
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Argued  before  Yam  Brttmt,  P.  J.,  and  Barrett  and  Dai^iels,  JJ. 
Root  li  Clarke,  for  appellant.    Christopher  Fine,  for  respondent. 

DAinELS,  J.  The  verdict  vvaa  recovered  for  the  sum  of  $10,000  for  dam- 
ages sustained  by  the  plaintifiF  occasioned  by  a  fall  on  Broadway,  in  the  city 
of  New  York.  As  the  testimony  was  given  upon  the  trial,  it  tended  to  es- 
tablish the  fact  that  in  the  afternoon  of  the  30tb  of  December,  188h,  she  en- 
deavored to  take  passage  upon  a  car,  proceeding  upon  the  street  railway  in 
Broadway,  in  a  northerly  direction.  Her  testimony  was  to  tlie  eifect  that 
the  car  had  stopped,  and  she  had  placed  her  right  foot  on  the  low^er  step, 
and  her  hand  on  the  last  rail,  and  her  left  hand  on  the  rail  of  tlie  car  at  the 
dash-board,  and  was  in  the  act  of  raising  the  other  foot,  when  the  car  was 
started  with  a  jerk,  and  she  was  thrown  violently  to  the  ground,  and  received 
the  injuries  for  which  the  verdict  was  rendered.  Other' testimony  was  given 
in  the  case  tending  to  confirm  the  correctness  of  her  statements  that  the  car 
had  stopped  at  the  time  she  endeavored  to  take  passage  upon  it,  and  that  she 
was  injured  by  being  thrown  down  as  the  car  was  afterwards  started.  This 
evidence  was  controverted  by  that  which  was  given  by  the  conductor,  and 
other  witnesses  examined  on  the  part  of  the  defendant.  But  the  contlict,  in 
this  manner  created,  presented  no  more  than  a  question  of  fact  for  tiie  jury, 
upon  the  determination  of  which  their  verdict  must  be  accepted  as  conclusive. 
There  was  no  such  preponderance  in  either  direction  as  would  permit  the 
court  to  interfere  with  their  decision  as  to  the  effect  of  the  evidence. 

Further  evidence  was  given  on  behalf  of  the  plaintifl  tending  to  establish 
the  fact  that  a  fracture  of  the  upper  part  of  the  hip  bone  was  caused  by  her 
faU;  that  she  was  disabled  by  the  fracture,  and  for  months  confined  to  her 
bed;  that  she  saiTered  great  pain  during  the  time,  and  continued  to  do  so 
when  the  trial  took  place;  and  that  it  was  probable  that  she  would  never  re- 
cover from  the  consequences  of  the  injury.  As  to  this  subject,  there  were 
differences  between  the  witnesses;  but,  like  the  other,  they  were  of  such  a 
nature  as  to  require  them  to  be  considered  and  decided  by  the  jury.  As 
the  evidence  presented  the  case,  it  was  clearly  one  of  fact,  to  be  decided  by 
them. 

At  the  close  of  the  evidence,  it  was  submitted  to  the  jury,  with  a  clear 
statement  of  the  law  applicable  to  the  theories  in  this  manner  presented  by 
the  proof.  And  the  jury  were  left  without  embarrassment  to  apply  the  legal 
rules  applicable  to  the  disposition  of  the  case,  in  their  Investigation  and  de- 
cision. But  requests  were  made  on  behalf  of  each  of  the  parties  for  direc- 
tions to  the  jury,  in  the  main  included  in  the  charge  as  it  was  first  given. 
They  were  not  wholly  accepted  or  followed  as  they  were  presented  by  the 
plaintiff's  counsel,  and  exceptions  were  taken  by  him  to  the  refusal  of  the 
court  to  accede  fully  to  his  propositions.  Neither  these  requests,  nor  the 
exceptions  themselves,  should  have  been  allowed  to  form  any  part  of  the 
case  upon  the  appeal,  for  the  reason  that  the  verdict  and  judgment  were  in 
the  plaintiff's  favor;  and  needless  additions  of  this  description  have  no  other 
effect  than  to  confuse  and  obscure  the  points  really  to  be  presented  for  the 
decision  of  an  appellate  court.  The  same  is  true  as  to  the  rulings  against 
the  plaintiff  upon  objections  taken  by  evidence.  Tliey  should  have  formed 
no  part  of  the  case,  and  no  injustice  would  now  be  done  if  the  case  should 
be  sent  back  to  be  resettled  for  the  purpose  of  having  these  objections  ex- 
cluded from  it;  and,  if  this  practice  is  to  be  adopted  and  followed,  that  will 
nndoubtedly  be  the  remedy  for  its  correction.  But  without  giving  that  di- 
rection on  this  occHSion,  as  these  defects  were  not  noticed  at  the  time  of  the 
argument,  it  will  be  as  well  to  consider  whether  either  of  the  exceptions  taken 
in  behalf  of  the  defendant  is  well  founded.  An  exception  was  taken  on  its 
part  to  the  charge  "that  there  is  no  evidence  from  which  the  plaintiff  might 
be  found  guilty  of  negligence,  if  the  car  did  not  entirely  and  fully  stop." 
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This  was  explained  by  the  court  by  the  statement  "that  there  is  no  eviden<» 
by  which  yon  could  charge  the  plaintiff  with  contributory  negligenrp,  Iw- 
cauae  the  defendant  is  not  guilty  of  negligence,  nnless  the  car  stopped,  and 
was  started  on  again."  This  direction  lestricted  the  right  of  th«  plaintiff 
to  recover  to  the  fact  that  the  car  had  stopped  at  the  time  when  she  endear- 
ored  to  go  upon  the  platform;  and  if  that  were  the  truth,  and  all  she  did  was 
to  endeavor  to  pass  up  the  steps  upon  the  platform,  and  she  was  thrown  off 
by  the  sudden  starting  of  the  car,  there  would  be  no  reason  for  imputtog 
negligence  to  her  in  wiiat  she  did.  But  the  court  proceeded  further,  upon 
.the  consideration  of  this  subject,  relieving  the  case  from  all  possible  criti- 
cism in  this  respect;  for  the  further  charge  was  given  that  she  would  \j» 
guilty  of  negligence  contributing  to  the  injury  if  she  attempted  to  board  lb» 
car,  while  it  was  in  motion,  by  grasping  the  handle  of  the  rear  dash-boatd 
with  her  left  hand,  and  placing  her  right  foot  on  the  step,  and  then  raising 
her  left  foot  to  the  step.  If  these  were  found  to  be  the  facts,  then  the  chaige 
was  "that  the  defendant  is  entitled  to  a  verdict,  because  there  is  no  evidence 
that  the  defendant  was  negligent."  Upon  this  subject,  the  further  directions 
were  given  that  it  was  for  the  jury  to  determine  whether  or  not  the  car  started 
before  she  had  a  chance  to  get  on  board;  and  whether  started  by  the  driver 
or  conductor  does  not  make  any  difference.  And  these  directions  placed 
the  case  under  the  dominion  of  the  jury  as  favorably  as  the  defendant  was 
entitled  to  have  that  done,  under  the  evidence  given  upon  the  trial.  For  it 
has  been  held  by  the  court,  and  the  rule  appears  now  to  be  settled,  that  it 
is  not,  as  a  matter  of  law,  always  negligence,  even  for  a  person  to  attempt  to- 
pass  upon  a  street-car  wliile  it  is  in  motion.  When  it  is  proceeding  at  a  low 
rate  oC  speed,  the  act  may  safely  be  performed;  subjecting  the  person  per- 
forming it  to  no  imputation  whatever  of  CHrelestsness  or  imprudence.  Ep- 
pendorfv.  Railroad  Co.,  69  N.  Y.  195.  It  was  by  no  means  a  controlling 
circumstance  whether  the  car  was  started  up  by  the  act  of  the  conductor  or  the 
driver,  if  it  was  done,  while  the  plaintiff  was  endeavoring  to  pass  upon  tb» 
platform.  -For,  by  whomsoever  it  may  have  been  put  in  motion,  it  was  a 
negligent  act  to  perform  it  in  such  a  manner  as  to  throw  the  plaintiff  from 
the  step,  as  that  was  described  by  herself  and  the  witnesses  sworn  in  her  be- 
half. The  defendant  also  excepted  to  the  statement  made  by  the  court  that 
tlie  defendant  assumed  the  obligation  to  use  the  utmost  care  to  carry  passen- 
gers safely  to  their  destination.  But  this  lias  been  so  often  sanctioned  and 
repeated  by  the  authorities  as  to  become  an  elementary  proposition  in  the  law; 
and  the  plaintiff  was  entitled  to  tiiis  degree  of  protection  in  endeavoring  to 
go  upon  the  car  of  the  defendant.  As  the  case  was  presented  to  the  jury,  the 
latter  was  no  legal  ground  for  complaint. 

Upon  the  cross-examination  of  the  witness  Joseph  Creamer,  who  was  a  phy- 
sician, he  was  aslted  whether  an  examination  of  the  person  of  the  plaintiff, 
to  which  he  bud  testified,  was  in  his  opinion  a  full  and  fair  examination.  This 
was  objected  to.  The  objection  was  sustained,  and  the  defendant  excepted  to 
the  exclusion  of  the  evidence.  The  question  was  a  fair  and  proper  inquiry 
addressed  to  the  witness,  and  the  defendant  was  entitled  to  have  it  answered. 
CuHU  V.  Uano,  26  N.  Y.  426;  Laro8  v.  Com.,  84  Pa.  St.  200-209.  And,  if 
this  ruling  remained  as  it  was  in  this  manner  made,  tlie  defendant  would 
clearly  be  entitled  to  a  reversal  of  the  judgment.  But  it  did  not,  for  the  wit- 
ness i>imon  J.  Walch,  who  was  anotlier  physician  present  at  the  examination, 
was  asked  the  question,  "Was  that  as  accurate  a  measurement  as  it  was  pos- 
sible to  make,  in  your  judgment?"  and  he  answered,  "I  think  it  was."  And 
this  seems  to  have  reference  to  the  time  concerning  which  the  inqnitj  was 
made  of  the  witness  Creamer,  for  he  states  that  Dr.  Walch  was  there,  and  Dr. 
Kelly  made  the  measurement.  This  evidence  of  the  witness  Walch  was  in  no 
manner  contradicted  or  controverted  by  any  other  testimony  given  upon  ttie 
trial;  and  it  consequently  gave  the  defendant  the  benefit  of  the  proof  in  sucb 
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a  manner  as  to  render  it  the  duty  of  the  jury  to  accept  and  follow  it.  Lomer 
T.  Meeker,  25  K.  Y.  861;  WMU  v.  Stillman,  Id.  541.  This  was  substantially 
a  correction  of  tlie  error  made  upon  tlie  trial,  and  tlie  exception  to  the  preced- 
ing ruling  was  thereby  deprived  of  its  force  and  effect. 

Another  witness  sworn  on  behalf  of  the  plaintiff  testified  that  she  saw  her 
about  four  months  after  the  injury;  that  she  was  then  lying  on  her  back,  and 
seemed  to  be  suffering  great  pain.  This  wiis  objected  to  by  the  counsel  for 
the  defendant,  but  the  court  held  it  to  be  competent,  and  the  defendant  ex- 
cepted. No  ground  was  assigned  for  the  support  of  this  objection;  and  for 
that  reason  the  defendant  cannot  now,  for  the  first  time,  sustain  it  by  affltm- 
ing  it  to  be  the  opinion,  only,  of  the  witness.  But  evidence  of  this  descrip- 
tion is  ordinarily  more  than  a  mere  opinion,  for  the  reason  that  emotions 
cansed,  either  by  distress  or  pleasure,  usually  exhibit  themselves  through  the 
countenance;  and  the  indications  of  their  existence  are  as  well  defined  and 
accepted  by  experience  as  when  they  may  be  expressed  in  the  langusge  of  the 
person  affected  by  them.  It  is  not  possible  for  a  witness  to  describe  eitlier  of 
these  emotions  by  the  employment  of  language  in  such  a  manner  as  to  give 
the  evidence  of  their  existence  to  a  jury;  and,  wlien  that  is  the  fact,  then 
the  conclusion  of  the  witness  from  the  appearance  of  the  person  has  been  al- 
lowed to  be  stated.  This  was  done  in  Adams  v.  People,  6S  N.  Y.  621,  as  to 
the  condition  of  a  person's  eye-sight;  and  so  it  was  in  People  v.  Eastzoood, 
14  N.  Y.  562,  as  to  the  existence  of  the  fact  of  intoxication;  and  this  was 
followed  in  McCarty  v.  Wells,  4  N.  Y.  Supp.  672.  And,  where  the  ap- 
pearance of  an  individual  may  be  such  as  to  indicate  the  suffering  of  great 
pain,  no  good  reason  exists  which  would  justify  the  exclusion  of  a  statement 
of  the  fact  by  a  witness  to  whose  observation  the  person  may  have  been  sul>- 
jected. 

The  evidence  was  sufficient  to  present  the  inquiry  to  the  jury  whether  the 
Injury  sustained  by  the  plaintiff  was  or  was  not  permanent  in  its  effect.  The 
legal  rule  upon  this  subject  was  considered  in  Johnson  v.  Railway  Co.,  4  N. 
Y.  Supp.  848.  And  the  evidence  upon  the  trial  of  this  action  was  sufficient 
to  place  that  inquiry  within  the  deliberation  of  the  jury;  for,  if  the  plaintiff 
was  entitled  to  recover,  she  was  not  only  entitled  to  indemnity  for  the  injury 
she  had  sustained  up  to  the  time  of  the  trial,  but  for  such  as  would  probably 
afterwards  follow  as  a  necessary  consequence  of  the  accident.  Filer  y.  Sail- 
road  Co.,  49  N.  Y.  42. 

The  refusal  of  the  plaintiff's  counsel  to  permit  her  to  be  subjected  to  the 
examination  of  pliysicians,  as  that  was  propKMsed  at  the  trial  by  the  defendant, 
is  sustained  by  Roberts  v.  Railroad  Co.,  29  Hun,  154.  And  it  was  entirely 
competent  for  the  plaintiff  to  prove  by  tier  own  evidence  that  her  power  of 
motion  was  not  what  it  previously  bad  been.  And  no  error  arose  out  of  the 
rulings  excluding  the  answers  to  the  questions  as  to  whether  the  plaintiff 
complained  of  the  conduct  of  the  driver  or  conductor.  What  she  did  com- 
plain of  was  very  clearly  evinced  by  her  evidence,  leaving  no  ground  for  any 
misunderstanding  upon  this  subject.  And  whether  she  had  anything  to  do 
with  employing  any  particular  counsel  was  a  fact  of  not  the  slightest  impor- 
tance upon  tliu  trial.  What  should  be  the  amount  of  tlie  verdict  was  an  in- 
qairy  committed  to  the  good  sense  and  experience  of  the  jury;  and  in  the 
amount  awarded  by  tliem  tliey  did  not  transcend  the  rule  sanctioned  by  any 
of  the  authorities.  No  sufficient  reason  appears  for  interfering,  either  with 
the  judgment  or  the  order;  and  both  the  judgment,  and  the  order  denying  a 
new  trial,  should  be  affirmed. 

Sabbett,  J.  I  concur  in  the  result,  and  also  in  Mr.  Justice  Daniels' 
opinion,  with  a  single  exception.  I  do  not  think  that  the  exclusion  of  the 
question  put  to  Dr.  Creamer  was  error.  The  examination  as  to  which  he  was 
being  interrogated  was  by  the  defendant's  pliysicians.     Dr.  Creamer  had  al> 
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ready  testified  that  he  had  not  given  a  thought  to  the  question  of  the  fairness 
of  this  examination,  that  he  only  saw  part  of  the  measurements  which  were 
made,  and  that  he  was  very  indifferent  to  what  took  place.  Manifestly,  then, 
there  was  no  foundation  for  an  accurate  opinion  upon  the  subject;  and,  upon 
this  ground,  the  exclusion  of  the  question  might  fairly  be  justified.  But,  fur- 
ther, the  doctor's  opinion  was  thus  asked,  not  as  to  the  result  of  his  own  or  of 
anotlier  physician's  examination,  but  whether  an  examination  not  then  in 
evidence,  and  which  might  never  be  in  evidence,  was  full  and  fair.  In  other 
words,  the  cross-examining  counsel  desired  in  this  manner  to  herald  his  forth- 
coming testimony  with  a  certificate  of  its  value  from  the  plaintiff's  witness. 
Still  further,  even  if  the  ruling  in  question  were  erroneous,  I  cannot  agree 
that  after  so  thorough  and  exliaustive  an  examination  as  was  given  to  Dr. 
Creamer,  covering  minutely  every  feature  of  the  injury  and  of  the  treatment, 
a  new  trial  should  be  awarded  for  an  error  which  could  not  possibly  have 
prejudiced  the  defendants. 

Vak  Bbunt,  p.  J.,  concurs. 


Feoflb  eaa  rel.  Hooan  v.  Fbbmoh  et  al..  Police  Commissioners. 
(Supreme  Court,  General  Term,  JStrtt  Department.    November  7, 18SB.) 

HuKIClPAIi  CORPOBATIOItS — DlSCHABOB  OF  POUOEMAH— DiBCBBTION  OF  CiOMlITSSIONXBS. 

Where  It  is  admitted  that  a  member  of  the  police  force  has  been  intoxicated,  it  is 
solely  within  the  judgment  of  the  police  commissionerB  whether  the  ezcnse  offered 
is  such  as  to  relieve  him  from  the  penalty  of  dismUsaL    Babbbtt,  J.,  dlssenUng. 

Certiorari  to  review  the  action  of  the  police  commissioners  in  discharging 
the  relator,  Matthew  Hogan,  from  the  force. 

Argued  before  Van  Bhunt,  P.  J.,  and  Daniels  and  Barbett,  JJ. 

John  M.  TUmey,  for  relator.  William  H.  Clark,  Corp.  Counsel,  (  W.  L. 
Turner,  of  counsel.)  tor  respondents. 

Van  Brunt,  P.  J.  Although  we  are  of  the  opinion  that  there  is  no  ovi- 
dence  contained  in  the  record  before  us  which  in  the  slightest  degree  justifies 
the  terribly  severe  punishment  inflicted  upon  the  relator,  yet,  under  the  rules 
laid  down  by  the  court  of  appeals  in  the  case  of  People  v.  French,  110  N. 
Y.  494,  18  N.  E.  Bep.  133,  we  have  no  power  whatever  to  redress  the  wrong. 
The  relator  was  concededly  intoxicated,  and  whether  an  excuse  was  offered 
which  relieved  the  relator  from  the  effects  of  the  fact  seems  to  have  been,  un- 
der the  rule  above  staled,  a  matter  solely  within  the  judgment  of  the  police 
commissioners.  That  the  excuse  presented  was  one  which  should  have  relieved 
the  relator,  a  man  who  had  been  upot^the  force  for  16  years,  and  who  is  spoken 
of  by  bis  superior  officer  as  a  first-class  man,  and  who  had  during  all  these  years 
an  excellent  record,  from  the  severe  punishment  inflicted  upon  him,  cannot  be 
questioned.  The  evidence  in  this  case  shows  that  the  occurrence  which  led 
to  the  relator's  removal  occurred  during  the  strike  upon  the  railroads;  that  he 
had  been  riding  on  the  cars  for  five  days  to  protect  them  from  the  strikers; 
that  on  the  day  in  question  he  had  eaten  nothing;  that  about  3  o'clock  he  com- 
plained of  being  sick,  when  the  sergeant  took  him  off  the  car  at  3: 30  on  ac- 
count of  his  sickness;  that  the  sergeant  advised  him  to  report  sick.  But  the 
relator  replied  that,  in  view  of  the  trouble,  it  would  look  mean  on  his  part  to 
do  so.  The  sergeant  says  that  at  4: 30  he  saw  the  relator,  and  he  was  perfectly 
sober.  The  relator,  feeling  badly,  then  took  a  drink  of  brandy  and  pepper- 
mint, and  it  intoxicated  him.  The  evidence  further  shows  that  the  relator 
bad  not  taken  a  drink  of  liquor  before  in  16  years,  and  upon  this  state  of  facts 
the  severest  punishment  possible  was  meted  out  to  him,  and  he  was,  for  tliis 
offense,  clearly  excusable  under  the  ciicumstances,  dismissed  from  the  force. 
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Notwithstanding  the  manifest  injustice  which  has  been  done  we  do  not  see 
any  way  in  which  we  can  afford  any  relief.  The  writ  must  be  dismissed,  with- 
out costs. 

Daniels,  J.,  concurs. 

Basrktt,  J.,  {dissenting.)  I  cannot  tiiink  that  this  case  comes  within  the 
general  rule  laid  down  for  our  guidance  in  People  v.  French,  110  N.  Y.  494, 
18  N.  E.  Bep.  133.  It  is  an  extreme  case  of  misfortune,  but  not,  as  I  humbly 
conceive,  of  guilt.  Hogan  frankly  acknowledged  that  he  was  intoxicated,  but 
intoxication  is  not  necessarily,  and  under  all  circumstances,  guilty.  The  sur- 
roundings may  always  be  considered.  We  cannot,  it  is  true,  under  the  au- 
thority referred  to,  review  the  excuse  given  for  a  guilty  act,  but  we  may  look 
at  the  attendant  circumstances  to  ascertain  whether  the  act  was  in  fact  guilt. 
Here  the  charge  was  conduct  unbecoming  an  officer,  in  that  tlie  patrolman 
vas  so  much  intoxicated  as  to  be  unfit  for  duty.  Would  such  a  charge  be  es- 
tablished by  proof  that  a  brave  and  faithful  otllcer,  fainting  under  injuries  re- 
ceived in  the  performance  of  his  duty,  had  been  given  a  stimulant  by  a  physi- 
cian, or  even  by  a  lay  passer-by,  and  that  he  had  been  affected  thereby  ?  Would 
the  intoxication  thus  caused  be  deemed  conduct  unbecoming  an  officer,  and 
would  the  medical  or  Samaritan  incident  be  treated  as  a  mere  excuse  to  pal- 
liate proved  guilt?  It  seems  to  me  not.  The  officer's  condition  would,  of 
course,  be  prima  faoie  evidence  that  it  was  produced  by  a  guilty  act.  But 
surely  a  man  may  possibly  come  under  the  influence  of  liquor  by  an  innocent 
act.  In  the  present  case  the  uncontradicted  testimony  pointed  conclusively  to 
Hogan's  innocence — not  as  to  the  effect,  but  as  to  the  cause.  He  bad  no  ap- 
petite for  liquor.  The  drink  in  question  was  not  even  a  passing  indulgence. 
It  was  resorted  to  to  sustain  nature,  and  to  enable  this  sick,  famished,  and 
worn-out  officer  to  continue  the  struggle  which  even  his  sergeant  had  hu- 
manely relieved  him  from.  Where  he  procured  the  stimulant,  whether  it  was 
at  an  apothecary's  or  at  a  dram-shop,  does  not  appear.  It  was  certainly,  how- 
ever, but  a  single  glass,  and  it  affected  iiim  almost  immediately.  The  deter- 
mination that  this  isolated  act  of  physical  need  was  conduct  unbecoming  an 
officer,  and  should  be  punished  by  his  practical  destruction,  ought  not,  in  my 
judgment,  to  be  sustained.  It  was  an  unjust,  ruthless,  and  cruel  sentence; 
just  such  a  sentence  as  subdivision  5,  §  2140,  Code  Civil  Proc,  was  designed 
to  give  us  authority  to  remedy.  The  proceedings  of  the  commissioners  should 
be  reversed,  and  the  relator  reinstated. 


Bradlet  «.  Least  et  ai. 
{Suvreme  Court,  Generot  Term,  Fint  Department.    November  7, 1888.) 

JVBJOUiL  BAI.E— Rights  or  Fubcbabes— False  Rxpresbntations. 

A  purchaser  of  land  at  a  judicial  sale,  on  the  faith  of  a  representatioii  in  the 
terms  of  sale  that  a  mortgage  to  which  the  land  was  subject  would  not  be  due  until 
18  months  thereafter,  relying  on  that  interval  to  effect  a  sale  of  the  land  before  the 
maturity  of  the  mortgage,  will  be  relieved  from  his  purchase  where  it  appears  that 
prooeedmgs  for  foreclosuie  were  already  in  progress,  and  were  completed  before 
be  received  his  deed,  and  he  did  not  hear  a  statement  of  the  fact  of  such  proceed- 
ings, alleged  to  have  been  made  publicly  at  the  time  of  the  sale. 

Appeal  from  special  term.  New  York  county. 

Action  by  James  N.  Bradley  against  Mary  A.  Leahy  and  others  for  the  fore- 
closure of  a  mortgage.  At  the  sale  thereunder  John  J.  Burchell  became  the 
purchaser  of  the  land,  and  be  now  appeals  from  an  order  denying  his  motion 
to  be  relieved  from  the  purchase,  and  granting  plaintiff's  motion  to  compel 
him  to  complete  the  same. 

Argued  before  Van  Bbunt,  P.  J.,  and  Danikls  and  IIakrbtt.  J  J. 
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Charles  Unangst,  for  appellant.     William  T.  Morrit,  {John  Brooks  Lear>- 
itt,  of  counsel,)  tor  respondents. 

Barkett,  J.  The  sale  was  under  a  decree  for  the  foreclosure  of  a  second 
mortgage.  The  terms  of  sale,  as  read  by  the  auctioneer  and  signed  by  the 
purchaser,  contained  this  provision :  "Seventh.  The  property  is  sold  subject  to 
a  first  mortgage  of  $5,000,  due  September,  1888. "  The  sale  took  place  on  the 
28th  day  of  January,  1887.  The  property  was  struck  down  to  Mr.  Barcbell' 
for  61.050  over  and  above  and  subject  to  the  first  mortgage.  Mr.  Burcbell 
thereupon  paid  0605  on  account  of  the  purchase  money,  and  signed  the  terms 
of  sale  containing  the  above  provision.  It  appears  that  at  the  time  of  the 
bhIu  the  prior  mortgage  Vras  in  process  of  foreclosure,  and  the  decree  therein 
was  actually  entered  before  the  time  fixed  for  Mr.  Burchell  to  take  his  deed. 
Upon  this  state  of  fHcts,  Mr.  Burchell  asked  to  be  relieved.  There  Is  no  doubt 
that  the  provision  which  we  have  quoted  from  the  terms  of  sale  was  a  sub- 
stantial misrepresentation.  The  prior  mortgage  whs  then  due,  and  the  state- 
ment that  it  would  not  be  due  until  September,  1888,  was  inaccurate,  and 
misleading.  Mr.  Burchell  purchased  upon  the  faith  of  that  statement.  He 
purchased  the  premises  for  immediate  sale  or  exchange,  and  he  relied  upon 
the  margin  of  18  months,  which,  according  to  the  terms  of  sale,  he  would  have 
to  effect  such  sale  or  exchange  before  the  maturity  of  the  prior  mortgage.  By 
reason  of  this  misrepresentation  the  premises  were  practically  worthless  for 
the  purpose  for  which  they  were  purchased;  and  Mr.  Burchell  really  acquired 
nothing  more  substantial  than  a  claim  to  the  surplus  moneys  which  might 
result  from  the  impending  sale  under  the  decree  of  foreclosure  of  the  prior 
mortgage.  The  plaintiff,  however,  claims  that  Mr.  Burchell  should  be  held 
to  his  purchase  biscause  of  a  statement  said  to  have  been  made  publicly  and 
aloud  at  the  time  of  the  sale  that  tlie  prior  mortgage  was  then  in  process  of 
foreclosure.  The  phiintiff's  attorney  testifies  that  this  announcement  was 
made,  and  he  furnishes  certain  details  tending  to  give  probability  to  the  state- 
ment. He  is  corroborated  by  the  auctioneer.  Upon  the  other  hand,  Mr. 
Burchell  distinctly  aflBrms  that  he  heard  no  such  announcement;  that  he  heard 
the  terms  of  snle  read  by  the  auctioneer,  and  noted  the  repetition  of  the  pro- 
vision therein  that  the  property  in  question  was  "sold  subject  to  a  fii^t  mort- 
gage of  S5,000,  due  September,  1888."  In  this  he  is  inferentially  corroborated 
by  the  referee,  who  makes  no  aflSdavit,  but  who  states  in  his  report  that  he  at- 
tended the  sale  in  person,  and  sold  the  premises  for  the  sum  of  $1,050  "over 
and  above  and  subject  to  a  first  mortgage  on  said  premises  for  $5,U00  due  Sep- 
tember 1,  1888,  and  on  which  there  was  stated  to  be  due  on  the  day  of  sale 
the  sum  of  $5,342.83."  Mr.  Burchell  says  that  be  understood  this  $.342.83 
to  refer  to  interest,  while  the  plaintiff's  attorney  and  the  auctioneer  say  that 
it  referred  to  interest  and  costs  of  foreclosure.  The  referee  is  silent  upon  the 
latter  head,  and  also  as  to  the  alleged  announcement  that  the  prior  mortgage 
was  then  in  process  of  foreclosure.  Upon  the  whole,  then,  the  fact  of  the  lat- 
ter announcement  is  in  doubt,  (for  the  testimony  is  somewhat  evenly  balanced.) 
and  it  is,  at  all  events,  impossible  to  attribute  negligence  to  the  purchaser  in 
not  hearing  and  noting  a  statement  which  was  in  direct  conflict  with  the  terms 
of  sale.  He  had  a  right  to  rely  upon  the  terms  of  sale,  and  he  had  no  reason 
to  exercise  extraordinary  vigilance  to  see  that  they  were  not  suddenly  varied 
at  the  last  moment.  If  this  were  a  private  contract  between  individuals, 
clearly  the  terms  of  sale  would  govern.  They  were  carefully  prepared  for 
the  purpose  of  embodying  the  contract, — the  entire  contract.  They  were 
carefully  read  and  scrutinized  before  they  were  signed.  A  court  of  equity 
would  never  enforce  such  a  contract  where  there  is  a  material  misrepresenta- 
tion therein  to  the  prejudice  of  the  vendee;  nor  should  the  court  ooupel  the 
purchaser  to  take  under  its  decree,  where  such  a  misrepresentation  in  made 
by  its  own  officer.    It  is  plain  that,  owing  to  this  miBrepresentattion,  Mr. 
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Burcbell  cannot  get  tit  hat  he  bargained  for.  It  is  equally  plain  that,  bad  be 
known  the  true  condition  of  things,  be  would  have  declined  to  bid.  Under 
-such  circumstances  specific  performance  will  not  be  decreed.  Wat.  Spec.  PerL 
S  504;  2  Bing.  Real  Prop.  666;  2  Pom.  £q.  Jar.  §§  889,  890.  Still  less  wiU  a 
Judicial  sale  be  enforced.  The  order  should  accordingly  be  reversed,  with 
•10  costs  and  disbursements,  the  plaintiff's  motion  denied,  and  the  purchaser's 
motion  granted,  with  $10  costs.  The  order  will  also  contain  a  provision  can- 
•oeling  Mr.  Burchell's  bid,  directing  the  return  of  the  sum  paid  by  him  to  the 
referee,  and  in  addition  payment  of  $102,  the  expense  of  examining  the  title. 
All  concur. 


NoRDLDTOEB  et  al.  0.  De  Mieb  et  al. 
(Supreme  Court,  QenenU  Term,  First  Depfurtmetit:  November  T,  1889.) 

trirAVTHOBIZED  APPEARANCB. 

Defendant,  a  resident  of  Cuba,  was  sued  as  a  general  partner  of  his  oo-def endant 
though  in  fact  he  was  a  special  partner.  He  was  not  served  with  process,  and 
neither  appeared,  nor  authorized  an  appearance.  His  co-defendant  sent  a  copy  of 
the  writ  served  on  him  to  attorneys  without  explanation,  directing* them  to  defend. 
Supposing  themselves  authorized  to  do  so,  the  attorneys  appeared  for  all  the  part- 
ners. Held,  that  defendant  should  have  been  allowed  to  set  aside  the  appearance 
as  to  him,  and  leave  to  substitute  attorneys  was  not  sufBcient  relief. 

Appeal  from  special  term,  New  York  county. 

In  an  action  by  JTacob  Nordlinger  and  others  against  Joaquin  de  Mier  and 
■others,  De  Mier  was  not  served,  and  moved  to  set  aside  nn  alleged  unauthor- 
ized appearance  by  attorney.  He  was  denied  this  relief,  but  was  allowed  to 
■flobstitute  attorneys.     Being  dissatisfied  therewith,  he  appeals. 

Argued  before  Van  Bkunt,  P.  J.,  and  Bbadv  and  Baerett,  JJ. 

L.  H.  Arnold,  Jr.,  for  appellant.    F.  W.  Hinricha,  for  respondents. 

Babrett,  J.  The  defendants  were  sued  as  general  partners.  The  sum- 
mons was  served  upon  Parraga  only.  He  sent  the  summons  to  Messrs. 
Arnoux,  Bitch  &  Woodford,  responsible  uttorneys  of  this  court,  who  ap- 
peared for  all  the  defendants.  'They  so  appeared  without  authority  from 
-either  De  Mier  or  De  Castro,  but  they  acted  in  entire  good  faith,  believing 
that  Parraga  was  authorized  to  retain  them  for  ail  the  defendants.  Parraga's 
■authority  is  now  dented,  and  the  defendants  all  insist  that  the  partneraliip 
was  special;  that  Parraga  was  the  only  general  partner,  while  De  Mier  and 
De  Oastro  were  but  special  partners.  It  is  quite  clear  on  these  papers  that 
Parraga  was  not  authorized  to  bring  De  Mier  within  our  jurisdiction  through 
the  instrumentality  of  a  legiU  appeiirance,  or  otiierwise.  De  Mier  resided  in 
Cuba,  and  he  knew  nothing  whatever  of  this  suit.  Indeed,  it  is  doubtful 
whether  Parraga  intended  to  authorize  these  attorneys  to  appear  for  De  Mier. 
He  simply  sent  them  the  summons  without  explanation,  directing  them  to 
•defend.  They  did  not  know  that  the  p»rtnership  was  special,  and  they  ap- 
peared for  all  the  defendants  upon  the  supposition  that  they  were  authorized 
to  do  so  by  one  meml^er  of  a  general  partnership,  acting  for  the  firm.  De 
Mier  now  comes  before  this  court,  appearing  specially  for  the  motion,  and 
claiming  that  his  general  partner  had  no  authority  to  appear  for  him,  or  to 
retain  counsel  on  his  behalf;  that  he  himself  never,  in  any  manner,  author- 
ized the  appearance;  and  thus  be  finds  himself  apparently  within  our  juris- 
diction without  the  service  of  process  or  authorized  appearance. 

The  question  is  whether,  in  a  direct  proceeding  like  this,  the  notice  of  ap- 
.pearance  should  be  set  aside.  If  the  circumstances  were  reversed,  there  can 
be  no  doubt  of  the  rule  in  this  state.  We  would  not  recognize  a  daim  of  ju- 
Tisdiction,  asserted  over  one  of  our  citizens,  by  the  unauthorized  appearance 
•of  a  foreign  attorney.  Whatever  question  there  may  be  with  regard  to  an 
mnautborized  appearance  in  our  own  courts  for  a  resident  of  this  state,  there 
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is  none  with  regard  to  such  an  appearance  in  the  courts  of  other  states.  In 
an  action  here  upon  a  foreign  judgment,  the  defendant  may  question  the  jn- 
risdiction  as  matter  of  fact,  may  prove  that  he  was  not  served  witli  4>rocess 
within  the  foreign  jurisdiction,  and  that  he  never  authorized  an  attorney 
there  to  appear  for  him ;  and  such  proof  will  be  fatal  to  the  foreign  judgment. 
Kerr  v.  Kerr,  41  N.  Y.  272;  Hoffman  v.  Hoffman.  46  N.  Y.  SO;  Borden  v. 
Fitoh,  15  Johns.  121;  Starhtusk  v.  Murray,  5  Wend.  148.  The  justice  of  a 
distinction,  in  this  respect,  between  domestic  judgments  and  judgments  of 
sister  states  was  questioned  by  Rapallo,  J.,  In  Ferguson  v.  Crawford,  70 
N.  Y.  261.  Keferring  to  the  full  faith  and  credit  provision  of  the  constitu- 
tion, he  observed  that  the  judgments  of  our  courts  in  the  cases  above  cited 
could  "stand  on  no  other  logical  basis"  than  a  ruling  that  such  was  the  com- 
mon law,  and  presumably,  therefore,  the  law  of  the  sister  state.  But  with- 
out considering  the  present  case  from  the  stand-point  of  Denton  v.  Noyes,  6 
Johns.  296,  and  the  many  critical  examinations  of  tliat  case  with  which  the 
books  abound,  we  think  that  the  same  rule  should  be  applied  here  which  we 
insist  upon  when  the  situation  is  reversed.  Having  adopted  the  rule  laid 
down  in  Borden  v.  Fitch,  15  Johns.  121,  and  having  Brmly  adhered  to  it  in 
numerous  cases,  we  certainly  cannot  question  its  propriety  when  applied  to 
ourselves.  Clearly,  we  had  no  jurisdiction  over  De  Mier  in  personal,  and  we 
could  acquire  none,  without  an  authorized  appearance  or  personal  service  of 
process  within  the  state.  The  old  rule  which  remitted  a  party  to  an  action 
against  the  attorney  can  have  no  application  to  non-residents  of  the  state 
which  licenses  the  attorney.  The  court  cannot  well  draw  non-residents 
within  its  jurisdiction  through  the  unauthorized  acts  of  its  own  officers.  De 
Mier  was  therefore  entitled  lo  a  cancellation  of  the  notice  of  appearance,  and 
to  be  left  just  wiiere  be  was — without  the  jurisdiction — when  the  attorneys 
attempted  to  bring  him  in.  The  right  to  substitute  other  attorneys  does  not 
meet  the  case.  We  cannot  say  to  the  foreigner,  "You  never  voluntarily  sub- 
mitted yourself  to  our  jurisdiction,  but  still  it  will  be  convenient  to  keep  you 
here,  and  we  will  permit  you  to  choose  your  legal  agent."  The  incident  of 
De  Mier's  presence  within  the  state,  for  a  short  time,  since  the  commence- 
ment of  the  suit,  calls  for  no  special  comment.  He  was  not  served  with  pro- 
cess while  here,  and  he  knew  no  more  about  the  suit  then  than  he  did  when 
he  was  in  Cuba.  That  the  plaintiffs  might  have  served  him,  if  they  had  not 
relied  upon  the  appearance,  is  a  mere  speculation.  Such  considerations  can 
have  no  bearing  on  the  broad  question  of  jurisdiction.  The  order  should  be 
reversed,  with  810  costs  and  disbursements,  and  the  motion  to  cancel  the 
nolice  of  appearance  granted  unconditionally,  with  #10  costs.    All  concur. 


HiNE  t».  New  Yohk  El.  B.  Co. 

(Supreme  Court,  Oetieral  Term,  First  Department.    November  7, 18S9.) 
L  Conflict  of  Laws— Dotoh  Occdpation  of  Nbw  York. 

The  citv  of  New  York,  though  occupied  by  the  Dutch,  was  always  Eneliih  terri- 
tory; and  hence  the  "Bowery,  "a  street  alleged  to  have  been  dedicated  during  the 
Dutch  occupancy,  is  governed  by  the  rules  of  the  common  law,  and  not  by  tiie  civil 
law,  as  to  the  rights  of  abutting  owners. 
2.  Streets — Riohts  of  Abuttino  Owneb. 

An  owner  of  land  abutting  on  the  Bowery  is  entitled  to  easements  of  light,  ait, 
and  access,  and  may  recover  for  injuries  to  those  rights  arising  from  the  oonatruo- 
tion  of  an  elevated  railroad  on  the  street. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Charles  S.  Hine  against  the  New  York  Elevated  Railroad  Com. 
pany  to  recover  for  injuries  to  plaintiff's  premises  by  the  construction  and 
operation  of  an  elevated  railroad  on  a  street  adjacent  thereto.  After  plain- 
tiff's testimony  was  in,  defendant  moved  to  dismiss  for  failoro  of  plaintiff  to 
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"prove  facta  sufficient  to  constitute  a  case."    The  motion  being  granted, 
p&intiff  appeals.    For  former  report,  see  36  Hun,  298. 

Argued  before  Bradt  and  Danieus,  JJ. 

W.  H.  Amauas,  for  appellant.    Daviea  &  Rapallo,  for  respondent. 

Bradt,  J.  The  plainti£F  brought  this  action  to  recover  damages  Alleged 
to  have  been  sustained  bj  reason  of  the  manner  in  which  the  defendant  built, 
constructed,  and  operated  its  railway.  The  details  given  in  the  complaint 
were  that  the  engines  used  constantly  emitted  noxious  gases,  odors,  smoke, 
steam,  coal-dust,  and  cinders,  which  passed  into  and  through  the  plaintiff's 
building,  to  the  great  discomfort  of  the  occupants;  and,  further,  that  to  ex- 
clude the  odors  and  gases  mentioned,  and  to  lessen  the  noises  occasioned  by 
the  passage  of  the  defendant's  engines  and  cars,  it  was  necessary  to  keep  the 
windows  of  the  plainlifF's  building  shut;  that  he  had  been  unable  to  remedy 
the  evils  stated,  and,  in  consequence,  the  beneficial  use  and  enjoyment  of  his 
property  had  been  greatly  damaged,  and  its  value  greatly  reduced.  The  de- 
fendant denied  that  the  plaintiff  had  any  right,  interest,  easement,  privileges, 
or  benefits  in  the  street  known  as  the  "Bowery,"  and  in  which  plaintiff's 
property  is  located,  other  than  the  right  of  passage,  and  alleged  that  such 
right  was  not  interfered  with.  It  also  denied  the  emission  of  gases,  odors, 
smoke,  steam,  coal-dust,  or  cinders,  which  passed  through  the  building  of  the 
plaintiff ;  denied  that  the  plaintiff  was  obliged  to  keep  the  windows  of  the 
building  shut,  as  alleged  in  reference  to  such  elements;  and  that  the  plain- 
tiff had  sustained  damages  by  their  wrongful  acts.  The  defendant  then  al- 
leged that  it  was  duly  organized  under  the  acts  of  the  legislature  set  out ;  that 
it  had  authority  to  build  the  railway,  and  to  equip  the  same  with  locomotives 
for  use  thereon;  and  that  such  construction  and  use  had  been  made  in  the 
most  skillful  and  careful  manner  in  which  it  was  possible  to  operate  an  ele- 
vated railway  in  the  streets  of  this  city.  Upon  the  trial  the  plaintiff  pat  in 
evidence  a  warranty  deed  granting  the  locua  in  quo  to  the  plaintiff,  and  then 
gave  evidence  tending  to  show  that  the  rental  value  of  the  premises  was  in- 
jured by  the  construction  and  operation  of  the  defendant's  railway,  in  their 
effect  upon  the  light,  air,  and  access  to  them,  to  the  extent  of  $2,500  a  year, 
and  that  they  were  thereby  injured  in  value  to  the  extent  of  920,000,  and 
rested.  Defendant's  counsel  put  in  evidence  Act  1866,  c.  697.  Also  put  in 
evidence  articles  of  association  of  the  West  Side  &  Yonkers  Patent  litailway 
Company.  Also  put  in  evidence  the  following  acts:  Act  1867,  c.  489,  and 
Act  lb68.  c.  855.  Also  put  in  evidence  appointment  of  commissioners  by  the 
Croton  aqueduct  department  by  the  governor,  pursuant  to  the  requirements 
of  the  aforesaid  nets.  Also  put  in  evidence  supplemental  articles  of  associa- 
tion of  the  West  Side  &  Yonkei-s  Railway  Company,  changing  the  name  of 
the  company.  Also  put  in  evidence  a  mortgage  given  by  the  company,  and 
foreclosure  proceedings  under  the  mortgage  given  by  the  company,  and  the 
deeds  of  the  property  and  franchises  of  the  company  to  the  New  York  Elevated 
Bailroad  Company,  and  the  permission  of  the  commissioners  so  appointed  to 
use  dummy  engines.  Also  put  in  evidence  approval  by  the  commissioners  of 
the  location  and  the  plans  of  the  structure,  stations,  and  so  forth,  of  the  de- 
fendant ruad,  and  the  resolutions  connected  therewith.  Also  put  in  evideuce 
articles  of  association  of  the  New  York  Elevated  Bailroad  Company;  Act 
1875,  c.  595;  also  Act  1875,  c.  606;  also  appointment  of  commissioners  by  the 
mayor,  under  chapter  606  of  the  Laws  of  1875.  Also  put  In  evidence  the  plan 
of  the  route  designated  by  the  commissioners,  and  tlie  conditions  and  require- 
ments imposed  by  tbe  commissioners,  with  the  resolutions  relating  to  the  same. 
Also  put  in  evidence  proceedings  in  the  supremo  court  giving  consent  to  the 
construction  and  the  operation  of  the  New  York  Elevat«i  Bailroad,  including 
tbeorder  in  said  proceedings.  Also  put  in  evidence  resolutions  of  the  board  of 
Midermen.  with  the  approval  by  tbe  mayor,  consenting  to  the  route  so  desig- 
v.7N.y.8.no.lO — 30 
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nated.  Also  put  in  evidence  the  lease  of  the  New  York  Elevated  Ballroad 
Company  to  tbe  Manhattan  Company  in  1879,  and  the  subsequent  lease  of 
1884  by  the  same  company  to  the  Manhattan  Company.  Defendant's  counsel 
then  put  in  evidence  a  stipulation  as  to  tbe  description  of  tbe  property  taken 
in  this  case,  marked  "Exhibit  No.  1:"  * 

"N.  Y.  supreme  court.  Charles  S.  Hine  against  The  New  York  Elevated 
Railroad  Company.  It  is  hereby  stipulated  by  the  parties  to  this  action,  for 
the  purpose  of  any  future  trial  of  the  same,  that  the  diagram  marked  '  A,' 
signed  by  the  counsel  hereto,  correctly  represents  the  length  and  position  of 
tbe  boundary  lines,  according  to  survey,  of  tbe  lot  No.  13  Bowery,  which  is 
described  in  a  deed  made  February  Ist,  1855,  by  Thomas  Ward  and  wife  to 
Charles  S.  Hine;  the  figures  upon  said  diagram  correctly  stating  tbe  length  of 
the  respective  boundary  lines  in  feet  and  inches, — the  distance  from  the  north- 
east corner  of  said  lot.  along  the  northerly  boundary  line,  to  the  easterly  line 
of  the  Bowery,  being,  by  measurement,  106  feet  six  inches;  and  the  distance 
from  the  south-easterly  corner  of  said  lot,  along  the  southerly  boundary  line, 
to  the  easterly  line  of  the  Bowery,  being,  by  measurement,  110  feet  nine 
inches.  Dated  N.  Y.,  March  24th,  1886.  Aiinoux,  Bitch  &  Woodfobd, 
Attorneys  tor  Plaintiff.    Davies  &  Kapallo,  Attorneys  for  Defendant. 

"Supreme  court.    Hine  v.  New  York  Elevated  B.  B. 
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"Lot  No.  6  is  known  as  No.  IS  Bowery.  New  York,  March  28, 1888. 
Arnoux,  Bitou  &  Woodfobd,  Attorneys  for  Plaintiff.  DatibsA  Kataixo. 
Attorneys  for  Defendant." 
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AJso  put  in  evidence  Valentine's  History  of  STew  York  from  1609,  vol.  1, 
pp.  30,  31,'  69,  70.  Also  pat  in  evidence  Hoffman's  Appendix  to  the  Estate 
and  tbe  Bights  of  the  Corporation  of  New  York,  vol.  2,  Ihe  grants  mentioned 
in  pages  214,  242,  237,  226.  238,  and  193.  Also  put  in  evidence  Map  of  An- 
cient Bowery,  being  Diagram  No.  14  in  Hoffman's  Appendix,  p.  226.  Also 
put  in  evidence  page  236  of  Hoffman's  Appendix,  and  the  grant  made 
in  1645.  by  Governor  Keefe  to  Classen;  also  grant  dated  in  1653,  of  the 
same  property,  from  Classen  to  Beekman;  also  grant  made  in  1667.  Also 
put  in  evidence  deed  dated  1784,  recorded  in  Liber  54,  p.  348,  from  Isaac 
Stonghtenburgh  and  others,  commissioners  in  forfeiture,  to  John  W.  McKesson; 
letters  of  administration  on  the  estate  of  John  W.  McKesson,  recorded  in  the 
surrogate's  office  in  Liber  5.  p.  246;  records  of  the  court  of  common  pleas,  con- 
taining tbe  proceedings  in  the  partition  of  tbe  real  estate  of  said  McKesson; 
order  of  said  court,  dated  January  6, 1801,  appointing  commissioners  to  make 
partition;  deed  of  the  commissioners  to  Smith  Hicks,  recorded  in  Liber  79  of 
Conveyances,  p.  39:  deed  from  Smith  Hicks  to  Anna  Gearadt,  recorded  in 
Liber  85  of  Conveyances,  p.  98;  deed  from  Anna  Gearadt  to  Henry  T.  C.  Fel- 
tus,  recorded  in  Liber  180  of  Conveyances,  p.  52;  the  last  will  and  testament 
of  Henry  T.  G.  Feltus,  recorded  in  the  surrogate's  office  in  Liber  62,  p.  372; 
letters  testamentary  and  deed  of  executors,  recorded  in  Liber  328  of  Convey- 
ances, p.  570.  to  Jacob  Lorillavd.  conveying  the  same  property;  last  will  and 
testament  of  Jacob  Lorillard,  recorded  in  the  surrogate's  office  in  Liber  79  of 
Wills,  p.  104;  deed  of  Margaret  Anna  Lorillard,  recorded  in  Liber  447  of  Con- 
veyances, p.  574,  to  Jacob  Ix>rillard,  Jr.,  and  others;  letters  testamentary  on 
tbe  estate  of  Margaret  Anna  Lorillard,  issued  to  Albon  P.  Man,  dated  De- 
cember 3, 1846;  deed  recorded  in  Liber  486,  p.  38;  deed  of  partition,  recorded 
in  Liber  488  of  Conveyances,  p.  245;  deed  from  Thomas  Ward  to  the  plaintiff. 
The  deed  from  Isaac  Stoughtenbnrgh.  Liber  54,  paj;e  848,  to  John  McKes- 
son, conveys  a  portion  of  the  land  designated  on  Diagram  No.  14,  of  Hoff- 
man, supra,  as  "£.  Bowery.  No.  5;"  the  description  being.  "Bounded  west- 
erly by  the  Bowery  lane. "  etc.  The  foregoing  chain  of  title  conveys  the  same 
property  down  to  tbe  plaintiff's  grantors.  Thomas  Ward  and  Margaret  H., 
bis  wife,  except  that  the  description  in  deed  of  partition,  supra.  Liber  488. 
p.  245,  is  as  follows:  "Bounded  westerly  in  front  by  the  Bowery,  •  •  • 
containing  in  width  twenty-four  feet  five  inches  in  front,  and  twenty  feet 
eight  inches  in  the  rear,  and  in  length  on  the  north  side  106  feet  six  inches, 
and  on  the  south  side  111  feet,  be  the  said  several  dimensions  more  or  less." 
Also  put  in  evidence  terms  of  capitulation  between  the  British  and  the  Dutch 
government  in  1664,  which  appear  in  Hoffman's  Estates,  etc.,  of  the  Corpo- 
ration of  New  York,  vol.  1,  pp.  19,  338.  ■  Also  put  in  evidence  the  treaty  of 
Breda,  1674,  by  which  tbe  terms  of  that  capitulation  were  affirmed.  Also 
put  in  evidence  patent  from  the  British  government  to  the  Duke  of  York. 
Also  put  in  evidence  the  Dungan  charter  of  1686,  and  the  Montgomerie  char- 
ter of  1730.  And  thereupon,  for  the  purposes  of  the  following  motions,  the 
defendants  rested  their  case. 

The  testimony  being  thus  closed,  defendant's  counsel  moved  to  dismiss  the 
complaint  upon  the  following  grounds:  (1)  That  plaintiff  has  failed  to  prove 
facts  sufficient  to  constitute  a  case.  (2)  "That  the  plaintiff  has  failed  to  prove 
that  he  bas.  or  that  there  is  appurtenant  to  his  lot,  any  easement  to  light,  air, 
or  access,  or  any  property  right  in  the  street  called  "Bowery;"  or  that  there 
is  any  right  or  easement  to  use  the  land  forming  tbe  bed  of  that  street,  )>ecul- 
iar  to  himself  or  his  lot,  other  than  those  he  has  a  right  to  enjoy  as  one  of  the 
public  (3)  That  plaintiff  has  failed  to  prove  that  any  property  of  his  has 
been  taken  by  defendant,  by  the  erection  or  maintenance  of  the  structure  of 
the  elevated  road  in  said  street,  or  the  operation  of  trains  thereon,  and  that 
there  is  no  complaint  or  evidence  of  negligence  on  the  part  of  the  defendant. 
(4)  TbHt  it  appears  that  the  land  forming  tbe  bed  of  the  Bowery  in  front  of 
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plaintiff's  premises  is  owned  by  the  state  or  city  of  New  York  In  fee,  and  free 
from  any  covenant  or  trust  for  ttie  benefit  of  the  abutting  owner;  that  the 
State  or  city  has,  through  the  treaties,  charters,  and  conveyances  in  evidence, 
acquired  the  absolute  title  to  said  land  originally  vested  in  the  Dutch  govern- 
ment,  which  by  Dutch  law  was  free  from  any  right  or  easement  or  residaary 
estate  in  the  owner  of  the  land  abutting  upon  the  street.  (5)  That  plaintiff 
has  not  alleged  owershlp  of  any  land  forming  the  bed  of  the  street,  but  has 
alleged  the  existence  of  an  easement  over  said  land,  which  precludes  the  idea 
of  ownership  of  said  land;  that  he  has  failed  to  prove  the  ownership  of  any 
land  in  the  street,  as  his  deed,  taken  in  connection  with  the  actual  measure- 
ment of  his  lot,  only  carries  title  to  the  easterly  side  of  Boweiy;  and  that, 
merely  as  an  owner  of  abutting  land,  plaintiff  has  no  property  in  the  street. 
(6)  Tliat  it  appears  from  the  pleadings  and  proof  that  the  defendant  has  leg- 
ulative  authority  and  municipal  consent  to  the  construction  and  operation  of 
its  railroad  through  the  Bowery  past  plaintiff's  premises;  that  as  no  property 
of  plaintiff  has  been  taken,  and  no  damage  been  done  by  negligence,  defendant 
cannot  be  held  responsible  for  damage  or  injury  (if  any)  inflicted  upon  plain- 
tUT  incidental  to  the  construction  and  operation  of  the  road.  Motion  to  dis- 
miss complaint  g^ranted,  and  plaintiff  excepted.  Plaintiff's  counsel  then  asked 
the  court  for  permission  to  go  to  the  jury  on  the  facts  of  the  case;  but  this 
was  refused,  and  the  plaintiff  excepted.  And  this  "  memorandum,"  so  called, 
was  also  placed  before  the  court,  as  appears  by  the  record:  "Memorandum  on 
treaties  bearing  upon  the  surrender  of  the  province  of  the  New  Netherl.jid8 
to  England." 

The  first  document  we  meet  is  the  articles  of  capitulation,  concluded  on 
August  27.  1664,  between  the  English  government  and  Dutch  authorities, 
found  in  2  Colonial  Documents,  250.  Article  1  provides  that  the  stales- 
general  or  West  India  Company  shall  freely  enjoy  all  farms  and  houses,  (ex- 
cept such  as  are  in  the  forts,)  and  that  within  six  months  they  shall  have  full 
liberty  to  transport  all  arms  and  ammunition,  or  else  they  shall  be  paid  for 
them ;  article  2  provides  that  all  public  houses  shall  continue  for  the  use  for 
which  they  are  now  used;  article  3  provides  that  all  people  shall  continue  free 
denizens,  and  enjoy  their  lands,  houses,  goods,  and  ships  wheresoever  they  are 
within  this  country,  and  dispose  of  them  as  they  please;  article  4  gives  liberty 
to  the  citizens  to  remove  themselves  from  the  country;  article  5  guaranties 
free  transportation  to  England,  if  so  desired;  articles  6  and  7  provide  that  in- 
tercourse and  emigration  between  Holland  and  the  colony  shall  be  free;  ar- 
ticle 8  guaranties  liberty  of  conscience;  article  9  provides  against  Dutebmen 
being  pressed  in  any  war  whatever;  article  10  provides  that  no  soldiers  shall 
be  quartered  on  the  inhabitants  without  compensation;  article  II  provides 
that  the  Dutoh  here  shall  enjoy  their  own  customs  concerning  their  inherit- 
ances; article  12  provides  for  the  keeping  of  public  documents  by  those  in 
whose  hands  they  are  now;  article  13  provides  that  no  judgment  that  has 
passed  any  judicature  here  shall  be  called  in  question,  but  an  appeal  is  reserved 
to  the  states-general;  article  14  provides  for  the  giving  of  passports;  article 

15  provides  that  any  public  debt  that  has  been  incurred  shall  be  paid;  article 

16  provides  that  inferior  magistrates  shall  be  kept  in  office  until  new  ones  are 
elected;  article  17  provides  that  the  Dutch  law  shall  apply  to  all  transactions 
entered  into  prior  to  this  date;  article  18  provides  for  the  continuation  of 
duties  under  certain  circumstances;  article  19  provides  that  the  military  shall 
march  out  with  drums  beating ;  article  20  provides  that,  if  orders  should  come 
to  redeliver  the  colony,  it  shall  be  done  immediately;  article  21  provides  that 
deputies  are  to  be  chosen  by  the  town  of  Manhattan;  article  22  provides  that 
those  who  have  any  property  or  any  houses  in  the  fort  shall  be  allowed  to 
Blight  the  fortifications,  and  then  shall  enjoy  all  their  houses  as  all  people  do 
where  there  is  no  foi°t;  article  23  provides  for  safe-conduct  to  all  soldiers  who 
may  want  to  go  to  Holland. 
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The  text  of  the  treaty  of  Breda,  in  the  orii^inal  Latin,  is  to  be  foand  in  Du* 
mont.  Corps  Diplomatique,  vol.  7,  p.  44.  The  date  is  July  21-81. 1G77.  The 
third  section,  after  stating  that  all  quarrels  should  be  forgotten,  goes  on:  "In 
order  that  this  peace  may  rest  on  a  firm  foundation,  and  from  this  day  every 
occasion  of  contention  be  removed,  il  is  further  agreed  that  each  of  the  high 
contracting  parties  shall  hold  and  possess,  with  full  right  of  sovereignty,  prop- 
erty, and  possession,  {cum  plenario  jure  summi  imperia,proprietatis,  et  pos- 
tessionis,)  all  lands,  islands,  cities,  forts,  places,  and  colonies  which  such  party 
may  have  taken  from  the  other  party  by  force  and  arms,  or  in  any  other  way, 
either  during  the  war  or  at  any  other  time,  in  such  mode  and  manner  as  it 
occupied  and  possessed  them  on  the  10-20  May  last;  none  of  these  places  be- 
ing excepted."  When,  afterwards,  another  war  broke  out  between  England 
and  Holland,  and  the  colony  of  New  Netherlands  bad  been  reconquered  by 
the  Dutch,  it  was  stipulated  by  the  treaty  which  put  an  end  to  the  war  that 
the  colony  should  be  resurrendered  to  England.  This  was  done  by  virtue  of 
a  general  clause  of  the  treaty  of  Westminster.  Dumont,  Corps  Diplomatique, 
vol.  7,  p.  258,  Feb.  9-19,  1674.  The  sixth  clause  of  this  treaty  reads:  "It  is 
agreed  and  understood  that  all  places,  islands,  cities,  harbors,  castles,  or  forts 
taken  by  one  of  the  contracting  parties  from  the  other,  from  the  time  that  the 
late  unfortunate  war  broke  out,  either  in  Europm  or  elsewhere,  up  to  the  time 
above  mentioned  for  the  cessation  of  hostilities,  shall  be  surrendered  to  tbeis 
former  lord  and  owner  in  the  condition  in  which  they  shall  be  when  this  peace 
is  concluded."  The  seventh  clause  is  as  follows:  "It  is  further  agreed  that 
the  treaty  of  Breda,  concluded  in  the  year  1667,  and  also  all  other  treaties  con- 
firmed by  tlie  said  treaty,  be  renewed,  and  remain  in  full  force,  in  so  far  aa 
tbey  are  not  in  contradiction  with  the  present  treaty."  The  only  treaty  re- 
ferred to  in  the  treaty  of  Breda  was  a  treaty  of  1662.  Shortly  after  the  con- 
clusion of  the  treaty,  tlie  states-general,  on  the  16th  of  April,  1674,  passed  a 
resolution  requesting  the  king  of  England  "that  he  will  allow  the  inhnbitants 
of  New  Netherlands,  aforesaid,  the  enjoyment  of  their  lands,  bouweries,  and 
all  their  goods  and  rights  which  they  possess  in  that  country,  or  with  the  same 
right,  privilege,  and  freedom  as  the  inhabitants  above  mentioned  enjoyed  pre- 
vious to  the  aforesaid  war."    2  Colonial  Documents,  545. 

The  defendant's  counsel,  aa  his  proofs  and  motion  to  dismiss  foreshadowed, 
contends  that  prior  to  1664  the  land  forming  the  bed  of  the  street  in  front  of 
the  locus  in  quo  was  owned  absolutely  by  the  Dutch  government;  was  sub- 
ject to  the  laws  of  that  government  in  determining  the  rights  of  abutting 
owners;  and,  being  thus  controlled,  such  owners  had  no  right  to  the  soil  of 
the  street,  highway,  or  road,  either  during  its  use,  or  upon  its  discontinuance, 
except  the  right  of  passage,  and  therefore  presented  no  existing  right  of  ease- 
ment or  other  legal  element  which  had  been  invaded  or  disturbed.  They  for- 
tify this  position  by  elaborate  briefs,  historically  and  legally  replete,  and  dis- 
play great  research;  the  result,  no  doubt,  of  great  industry,  patience,  and  de- 
votion. The  contention  against  the  plaintiffs  is  therefore  fully  and  ably  pre- 
sented; and  it  may  be  that,  notwithstanding  the  long  period  that  has  elapsed 
since  our  Dutch  ancestors  surrendered  the  possession  of  this  island,  whether 
it  had  been  rightfully  or  wrongfully  obtained,  their  laws  still  prevail  to  the 
detriment  of  its  citizens  who  reside  here,  and  who  are  supposed  to  possess  an 
absolute  right  tu  tliose  incidents  of  ownership  and  possession  along  ttie  line  of 
a  public  thoroughfare,  wliich  are  the  enjoyment  of  light,  air,  and  access.  And 
it  matters  not  whetlier  these  elements  be  called  "easements"  or  "appurte- 
nances," "rights"  or  "incidents."  This  question,  however,  evolved  from 
the  documents,  treaties,  charters,  and  laws  arrayed  against  the  plaintiff's 
right  of  action,  has  been  recently  examined  and  determined  against  the  defend- 
ant by  the  superior  court  of  this  city  in  the  case  of  Mortimer  v.  Railroad  Co., 
6  N.  Y.  Supp.  898,  and  in  which  comprehensive  and  satisfactory  opinions 
were  delivered  by  Justices  Tuuax  and  Fkeedmam.    The  subjects  embraced 
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— indeed,  Involved — in  the  ancient  historj  of  this  island,  and  its  owners,  by 
right  of  discovery  or  conquest,  are  very  attractive,  and  natarally  excite  tli» 
desire,  if  not  the  ambition,  to  give  them  exhaastlve  ex^^osition,  even  though 
it  have  been  done  by  others;  but  nevertheless  the  attraction  will  be  resisted, 
and  reliance,  as  already  suggested,  be  placed  upon  the  opinions  mentioned. 
They  might  be  enlarged,  although  not  improved,  and  the  conclusions  arrived 
at  further  sustained  by  discussion;  but  this  is  not  deemed  necessary. 

It  is  thought  proper,  however,  to  say  that  the  right  of  the  adjacent  owner 
to  the  advantages  of  a  highway,  while  it  is  continued  as  such,  does  not  appear 
to  have  been  questioned.  The  absolute  ownership,  even,  of  the  soil,  though 
it  be  vested  in  the  sovereign  power,  and  revert  to  it  when  the  highway  is 
closed,  does  not  destroy  the  right  to  the  enjoyment  suggested  of  light  and  air 
and  access;  and  particularly  as  tlie  long  and  uninterrupted  user  of  tlie  street 
has  deprived  (it  may  be)  even  the  legislative  of  the  state  of  the  power  of 
withdrawing  it  from  that  use.  On  that  subject  the  remarks  of  Judge  Andrews 
in  the  case  of  Mahady  v.  Railroad  Co.,  91  N.  Y.  158,  are  appropriate,  namely: 
"The  plaintiff,  though  an  abutting  owner  simply,  the  fee  of  the  street  being 
in  the  city,  was  entitled  to  the  use  of  the  street;  and  neither  the  legislature 
nor  the  city  could  devote  it  to  purposes  inconsistent  with  street  uses,  without 
compensation,  according  to  the  principle  of  Storp  v.  Railroad  Co.,  90  N.  T. 
lia,  (recently  decided.)"  The  case  of  Dnnham  v.  Williams,  87  N.  Y.  251. 
is  not  in  conflict  with  this  suggestion,  for  the  reason  that  there  the  claim 
Wj«8  Ut  the  center  of  an  abandoned  road-bed, — a  claim  to  the  ownei-ship  there- 
of; The  highway,  it  was  said  in  that  case,  was  ancient,  and  was  laid  out 
When  New  York  was  a  province  of  the  states-general,  and  subject  to  the 
dominion  and  laws  of  the  Dutch  government,  which  did  not  permit  any  per- 
son to  claim  a  present  or  reversionary  title  to  the  soil,  for  the  reason  that  he 
was  not  the  owner  of  the  lands  through  which  it  wns  laid.  Nor  is  it  in  con- 
flict with  anytliing  decided  in  Wetmore  v.  Story,  22  Barb.  440. 

Assuming,  therefore,  that  the  doctrines  of  the  civil  law  were  controlling, 
and  that  the  land  or  the  soil  of  the  highway  l)e1onged  to  the  sovereign  power, 
and  reverted  to  it  when  the  highway  was  abandoned  or  closed,  nevertheless, 
while  open,  the  public,  including,  of  course,  the  adjacent  owners,  were  en- 
titled to  all  the  advantages  secured  by  its  existence.  Some  of  these  already 
suggested  were  light  and  air,  which  were  recognized  by  the  principles  of  the 
civil  law  as  belonging  so  much  in  common  to  tlie  whole  society  of  mankind 
that  uo  one  person  can  make  himself  master  of  tliem,  or  deprive  others  of 
the  use  of  them.  1  Strahan,  Civil  Law,  (translated  from  Domat,)  §  115. 
And  further,  that  rivers,  the  banks  of  rivers,  and  highways  are  things  public, 
the  use  of  which  is  common  to  all  persons,  according  to  the  respective  laws 
of  comities,  the  sovereign  power  regulating  the  use  of  them.  Id.  §  116. 
There  are  things  common  to  every  one,  {res  communen ;)  as  air,  flowing  water, 
the  open  sea,  the  sea-shore.  These  things  were  not  appropriated  even  by  the 
state.  Amos,  History  of  the  Civil  Law  of  Rome,  124.  The  adjacent  owner 
gives  a  consideration  for  these  benefits  of  light,  air,  and  access  in  the  pay* 
ment  of  the  taxes  imposed  upon  his  land,  and  which  are  employed,  in  part  at 
least,  in  meeting  the  expenses  of  the  pavement  of  the  street  in  front  of  his 
land,  and  such  repairs  as  are  needed, — taxes  with  which  it  is  legally  wid  prop- 
erly burdened  by  municipal  authority  conferred  by  legislative  action.  These 
benefits,  thus  paid  for,  could  not,  under  any  system  of  government  less  than 
a  despotism,  be  denied  to  the  adjacent  owner.  Kothing  bearing  directly  up- 
on this  precise  question,  it  is  admitted,  has  been  found  in  the  doctrines  of  the 
civil  law,  thougli  they  may  exist.  It  cannot  be,  however,  that  these  rights 
can  be  swept  away  by  the  asserted  supremacy  of  the  sovereign  power  overtlie 
bed  of  a  highway.  This  suggestion  of  the  right  to  the  enjoymentof  the  street, 
as  such,  while  open,  is  predicate  of  the  assumed  domination  of  the  civil  law 
in  this  colony  in  earlier  days,  which  was  denied  in  a  well-oonsidered  opinion,. 
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though  a  dissenting  one,  on  the  ground  that  neither  Great  Britain  nor  the 
colonial  government  ever  claimed  tliis  province  by  right  of  conquest.  It  was 
claimed  by  right  of  discovery,  not  as  a  conquered  country:  and  no  part  of  the 
civil  law,  except  that  which  was  derived  from  England,  has  ever  been  in  force 
in  this  oolony.  The  guaranty  to  the  Dutcli  settlers  of  the  peaceable  enjoy- 
ment of  their  possessions  did  not  alter  the  nature  of  the  British  claim  to  the 
country.  CommiasUmen  v.  People,  5  Wend.  445,  (opinion  of  the  chancellor.) 
The  judgment  should  for  these  reasons  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 


BlOKHOFF  t.  HEOEUAN. 

(Supreme  Court,  G>en«ral  Term,  Pirn  Deportment.    November  7, 1889.) 
1.  Mastkh  Ain>  Sbkvant— Nbquqbkob  ov  Kabtbb. 

In  an  action  for  personal  injaries  it  appeared  that  defendant  employed  plaintiff 
to  assist  in  taking  down  old  buildings;  that  defendant  persoaallr  directed  the  work; 
that  the  walls  were  in  'an  unsafe  condition;  that  bis  attention  was  called  to  a 
safe  method  of  doing  the  work:  that  he  deliberately  and  without  observing  the 
warning,  hazarded  the  lives  of  the  workmen;  that,  without  warniag  to  the  work- 
men, pieces  of  wall  were  torn  down  and  thrown  into  the  cellar;  and  that  the  shock 
of  this  fall  caused  the  walls,  which  were  loose  and  not  shored  up,  to  fall  and  Injure 
plaintiff.  It  was  shown  that  the  building  could  easily  have  been  taken  down  with 
safety.  Beld,  that  the  jury  were  justified  in  finding  that  the  fall  wab  caused  by 
the  manner  in  whioh  the  work  was  conducted,  and  not  by  the  negligence  of  co-em- 
ployes, and  a  verdict  tor  plaintUf  would  be  sustained. 

a.  Bamb. 

It  apiiearlng  that  defendant  acted  as  a  rash  and  angpy  man,  and  not  as  a  careful 
and  prudent  man,  the  proposition  that  defendant  was  justified  in  acting  on  his  own 
experience  and  judgment,  and  on  advice  which  sustained  him,  is  inapplicable,  and 
will  not  prevent  a  recovery 

Appeal  from  circuit  court,  ITew  Yoik  county. 

Action  by  Franz  Kickhof(  against  Charles  P.  Hedcman  for  personal  in- 
juries. Defendant  appeals  from  a  j  udgtnent  entered  on  a  verdict  for  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial. 

Argued  before  Van  Biiunt,  P.  J.,  and  Bradt  and  Danikls,  JJ. 

L.  8.  Ooebel,  for  ^)peUant.    Fleisohmtm  <£  May,  for  respondent. 

Tan  Brunt,  P.  J.  This  action  was  brought  to  recover  damages  for  Inju- 
ries sustained  by  plaintiff  by  the  falling  in  of  a  building  upon  which  he  was 
engaged,  in  the  employ  of  the  defendant.  The  defendant  was  taking  down 
the  building,  and  the  injury  was  claimed  to  have  been  the  consequence  of  de- 
fendant's negligence  in  wealcening  the  building  by  the  removal  of  beams; 
joists,  etc.,  and  in  failing  to  properly  suppoil;  and  prop  up  the  building  while 
plaintift  was  working  in  the  upper  portion  of  it,  and  in  inducing  the  plaintiff 
to  do  the  work  while  it  was  to  defendant's  knowledge  in  a  dangerous  condi- 
tion. The  points  upon  which  the  appellant  bases  his  appeal  are  that  the  plain- 
tiff did  not  prove  the  exact  cause  of  the  falling  of  the  wall,  nor  that  it  was 
not  caused  by  the  negligence  of  his  co-employes,  and  that  there  was  no  evi- 
dence of  negligence  upon  the  part  of  the  defendant  which  entitled  the  plain- 
tiff to  recover,  because  the  business  was  of  a  hazardous  character,  and  was 
so  known  to  those  engaged  in  it.  The  evidence  in  the  case  shows  that  the 
defendant  was  engaged  in  biking  down  two  old  buildings,  known  as  "Nos.  4 
and  5  Hall  Place;"  that  in  the  morning  of  the  day  of  the  injury  a  portion  of 
the  walls  fell.  The  remainder  of  the  building  was  thereupon  secured,  and 
work  was  desisted  from  until  the  arrival  of  the  defendant,  who  then  took 
charge  of  the  same,  and  gave  the  directions  as  to  the  manner  in  which  the 
work  should  proceed.  His  attention  was  called  to  methods  of  doing  the  work, 
whicli  were  free  from  danger;  but  tht*se  methods  were  rejected  by  him.  He 
directed  tliat  it  should  proceed  without  taking  any  precautions  against  a  pos- 
sible catastropbe  by  such  a  falling  of  the  walls  of  the  building  as  subsequently 
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occurrpd.  The  testimony  of  the  plaintiff's  witnesses  seems  to  show  that  the 
defendant  did  nothing  whatever  to  protect  his  workingmen  from  disaster, 
although  he  was  repeatedly  warned,  but  deliberately  set  them  to  work,  re- 
gardless of  their  safety,  and  there  is  sufficient  evidence  from  which  the  jury 
might  very  well  infer  that  it  was  because  of  the  manner  in  which  tliis  work 
was  conducted  that  the  injury  in  question  resulted  It  appears  that  these 
walls  were  in  an  infirm  and  unsafe  condition,  and  without  any  warning  or 
protection  to  the  workingmen  pieces  of  wall  were  torn  down  and  thrown  into 
the  cellar,  and  tliat  the  shock  of  this  fall  caused  the  wall  in  question  to  tum- 
ble down,  the  walls  being  loose,  and  not  in  any  way  shored  up.  It  further 
appears  that  while  the  building  could  easily  have  been  torn  down  without 
danger  to  the  workingmen,  the  defendant,  with  knowledge  of  the  danger,  de- 
liberately, and  without  using  any  caution  whatever,  hazarded  their  lives  and 
limbs  by  prying  down  the  walls  of  the  building  in  the  manner  which  has  been 
already  stated.  With  this  evidence  before  them  the  jury  had  the  right  to  in- 
fer that  the  falling  of  the  walls  was  caused  by  the  manner  in  which  the  work 
was  conducted,  and  that,  the  work  being  conducted  under  the  personal  super- 
vision of  the  defendant,  and  in  the  manner  personally  directed  by  him,  there 
was  no  ground  to  find  that  the  falling  was  caused  by  the  negligence  of  his  co- 
employes.  The  workingmen  were  not  advised,  as  seems  to  be  assumed  by 
the  learned  counsel  for  the  appellant,  to  do  the  work  in  a  certain  manner,  but 
were  directed  to  do  it  in  that  particular  method  by  the  defendant,  although  be 
was  remonstrated  with  on  the  ground  of  its  danger. 

It  is  urged  that  the  defendant  was  justified  in  acting  on  his  own  experience 
and  judgment,  and  the  other  advice  which  sustained  him,  and  that,  if  a  party 
makes  a  choice  in  good  faith  of  several  expedients,  which  are  presented  to 
a  careful  and  prudent  man,  he  is  not  liable,  though  injury  results.  These 
propositions  are  perhaps  abstractly  true,  but  have  no  application  to  the  facts 
as  they  have  been  found  by  the  jury.  It  appears  that,  instead  of  acting  in 
the  conduct  of  the  work  which  he  was  doing  as  a  careful  and  prudent  man, 
the  defendant  acted  as  a  rash  and  angry  man,  and  as  a  result  subjected  these 
workingmen  to  the  injuries  W'hich  they  received.  We  see'  no  reason  for  in- 
terfering with  the  verdict  of  the  jufy,  and  the  judgment  and  order  appealed 
from  should  be  affirmed,  with  costs.    All  concur. 


Miller  et  al.  v.  Ferrt. 
(Supreme  Court,  General  Term,  Flrat  Department.    November  7, 1889.) 

Res  ADjin>ici.TA. — Cottnter-Claim. 

In  aa  action  by  the  assignee  of  a  oontraot  to  deliver  certain  stock,  defendant  set 
up  a  counter-claim,  founded  on  a  contract  between  plaintiff's  assignor,  defendant, 
and  a  foreign  corporation.  The  contract  provided  for  an  accounting  with  respect 
to  certain  transactions,  and  the  answer  alleged  foil  performance  bj  defendant,  and 
that  an  accounting  had  been  had,  and  stated  the  sum  due  from  the  assignor.  Held, 
that  a  decree  in  an  action  to  which  plaintiff  was  not  a  party,  in  a  foreign  court, 
where  the  corporation  had  its  existence,  which  decree  was  passed  after  the  assign- 
ment to  plaintiff,  and  adjudicated  that  no  accounting  had  been  had  on  the  alleged 
contract,  was  not  conclusive  of  defendant's  right  to  assert  and  prove  the  account- 
ing and  establish  his  counter-claim. 

Appeal  from  special  term.  New  York  county. 

Action  by  John  S.Miller  and  others  against  Charles  H.  Ferry,  on  a  contract 
assigned  to  plaintiffs.  Judgment  for  plaintiffs,  and  defendant  appeals.  For 
former  appeal  from  order  as  to  plaintiffs'  undertaking  in  attachment,  see  2  N. 
Y.  Supp.  «63. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Babrett,  JJ. 

Rudd  (£  Hunt,  for  respondents.    Bristow,  Feet  &  Opdyke,  for  appellant. 

Barrett,  J.  The  main  question  presented  by  this  appeal  arises  upon  the 
defendant's  counter-claim.    The  plaintiffs  are  the  assignees  of  one  Miltimore 
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with  respect  to  a  certain  agreement  wfaerebj  the  defendant  covenanted,  npon 
a  contingency  which  has  happened,  to  give  Miltimore  certuin  shares  of  stock. 
The  plaintiffs,  as  such  assignees,  established  their  right  to  recover  the  value 
of  these  shares.  Thereupon  the  defendant  attempted  to  set  off  ademand  which 
he  claimed  to  have  against  Miltimore  at  the  dato  of  the  latter's  assignment  to 
the  plaintiffs.  The  evidence  offered  by  the  defendant  in  support  of  this  set- 
off was  ruled  out,  the  alleged  counter-claim,  consequently,  was  not  provfd, 
-and  judgment  against  the  defendant  upon  the  assigned  claim  followed.  This 
<!ounter-claim  was  founded  upon  a  contract  entered  into  between  Miltimore, 
the  defendant.  Ferry,  and  two  Illinois  corporations.  The  contract  provided 
for  an  accounting  with  respect  to  certain  transactions,  (not  necessary  to  be 
liere  enumerated,)  and  for  the  liquidation  of  the  balance  found  due,  as  follows: 
Miltimore  was  to  execute  and  deliver  bis  four  promissory  notes  for  the  sum 
of  $5,000  each,  dated  the  10th  day  of  February,  1885,  payable  to  the  order  of 
the  present  defendant.  Ferry,  one  year  from  date,  in  all  $20,000.  Any  sum 
found  due  in  excess  of  this  $20,000  whs  to  be  paid  by  Miltimore  to  Ferry  on 
or  before  the  10th  day  of  January,  1886.  The  answer  set  up  the  performance 
by  Ferry  of  all  the  conditions  of  this  contract  upon  his  part,  and  that  an  ac- 
eountiiig  was  had  thereunder,  upon  which  the  balance  due  by  Miltimore  was 
ascertained  to  l>e  $24,472.92.  On  account  of  this  latter  sum  it  is  further  al- 
leged that  Miltimore  gave  his  promissory  note  to  Ferry's  order  for  $20,000, 
and  also  agreed  to  pay  the  balance  on  or  before  the  10th  day  of  January,  1886, 
— all  in  accordance  with  the  terms  of  the  contract.  Evidence  offered  in  sup- 
port of  these  allegations  was  ruled  out,  apparently  upon  twogrounds:  First, 
because  of  a  decree  made  by  an  Illinois  court  in  an  action  between  Miltimore, 
Ferry,  and  the  two  corporations,  in  which  it  was  held  that  the  accounting  pro- 
vided for  in  the  contract  in  question  bad  never  been  had;  and,  «econd,  because 
such  an  accounting  could  not  now  be  had  without  the  presence  of  Miltimore 
and  the  two  corporations  as  parties.  The  Illinois  decree  was,  in  our  judgment, 
inadmissible  as  between  the  parties  to  this  action.  That  judgment  was  ren- 
dered long  after  the  assignment  (by  Miltimore  to  these  plaintiffs)  of  the  pres- 
ent cause  of  action.  The  plaintiffs  took  the  claim  in  suit  subjet-t  to  existing 
«quities,  and  subject  to. any  lawful  set-off  existing  in  favor  of  Ferry  against 
Miltimore  at  the  dato  of  the  assignment.  The  latter  date  was  the  29th  of  Oc- 
tober, 1886,  and  the  defendant's  contontion  is  that  Miltimore  then  owed  bim, 
under  the  contract  in  question,  a  liquidated  sum  largely  exceeding  the  claim 
assigned  to  the  plaintiffs.  It  is  quite  plain  that  Ferry  had  a  right  to  prove 
the  existence  of  this  liquidated  demand  at  the  date  when  the  plaintiffs  acquired 
the  cause  of  action  set  up  in  their  complaint.  It  is  equally  plain  that  an  ad- 
judication, subsequent  to  that  date,  in  an  action  to  which  the  assignees  were 
neither  parties  nor  privies,  was  not  binding  upon  them.  Campbell  v.  Hall, 
16  N.  Y.  575;  ifasten  v.  Oloott,  101  N.  Y.  161,  4  N.  E.  Rep.  274.  They 
would  not  have  been  estopped  or  concluded  thereby.  And,  further,  the  Illi- 
nois adjudication  had  no  relation  to  the  assigned  cause  of  action.  It  follows 
that,  as  Hn  estoppel  by  judgment  must  be  mutual,  {Latorence  v.  Campbell,  32 
N.  Y.  455;  Moore  v.  City  of  Albany,  98  N.  Y.  409,)  thedefendant  is  not  barred 
from  setting  up  as  against  the  plaintiffs  an  accounting  had  prior  to  the  assign- 
ment, and  as  a  result  thereof  the  liquidated  demand  existing  at  the  date  of 
such  assignment.  The  other  ground  upon  which  the  defendant's  evidence  is 
supposed  to  have  l>een  excluded  is  also  untenable.  The  defendant  prayed,  it 
is  true,  for  an  accounting,  but  he  was  not  bound  by  that  prayer.  He  had  a 
right  to  prove  the  facts  set  forth  in  his  answer,  and  thereupon  to  ask  for  an 
appropriate  judgment.  If  be  had  been  permitted  to  prove  those  fiicta,  he 
would  have  been  entitled  to  the  relief  afforded  by  subdivision  1,  §  502,  Code 
Civil  Froc.,  for  he  would  have  proved,  not  merely  a  right  to  an  accounting, 
but  a  liquidated  demand  existing  in  his  favor,  against  the  assignor  of  the 
agreement  sued  upon,  at  the  time  of  tlie  assignment  of  such  agreement  to  the 


Digitized  by 


Google 


474  HEW  YORK   SUPPLEMENT,  vol.  7.  [Sap.Ct 

plaintiffs.  He  could  hnve  proved  this  demand  without  the  presence  of  Milti- 
more  or  the  two  corporations,  for  his  claim  and  offer  were  to  establish  the  ac- 
counting provided  for  in  the  contract,  and  the  liquidation  thereupon  of  the 
sum  sought  to  be  so  set  off  as  a  demand  against  Miltimore  personally.  If  the 
defendant  had  been  permitted  to  proceed  without  regard  to  the  niinois  judg- 
ment, and  had  then  failed  to  show  an  accounting  under  the  contract,  and  an 
ascertained  bnlance  due  to  him  by  Miltimore,  the  question  whether  he  could 
have  such  an  accounting  in  this  action  witbent  the  presence  of  Miltimore  or 
the  corporations  would  have  been  presented.  There  can  be  but  little  doubt 
on  that  head.  See  Cummings  v.  Morris,  25  N.  T.  625,  opinion  of  Aixen,  J. 
But  it  need  not  now  be  decided,  as  the  defendant  is  entitled  to  a  new  trial  be- 
cause of  the  admission  of  the  Illinois  judgment,  and  the  exclusion  of  evidence 
tending  to  show  a  liquidated  demand  which  was  the  proper  subject  of  counter- 
claim. The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


Fbicb  «.  Price  et  at. 
(Supreme  Court,  Qeneral  Term,  First  Department    November  7, 1880.) 

1.  Dower— DAMikOEB  voB  Withholdiko. 

Under  Code  CivU  Proo.  N.  Y.  i  1600,  providlnfr  that  damages  for  withboldiog 
dower  shall,  as  against  any  other  person  than  the  neir,  be  oompnted  from  the  time 
of  demand  until  trial  or  application  for  Judgment,  not  exceeding  six  years  in  tH, 
the  grantee  of  the  deoeaaed  husband  cannot,  by  conveying  the  land  pending  an 
action  for  such  damages,  exonerate  himself  from  Uabilfty  £>r  the  valae  of  the  nae 
of  the  premises  for  the  period  after  such  conveyance  until  the  triaL 
3.  Bamb — Easbhents  in  Heir's  Iia-T/td. 

It  is  improper,  as  part  of  dower,  to  give  a  right  of  way  over  land  not  assigned  to 
the  widow,  but  belonging  to  an  heir,  or  to  burden  such  land  with  the  right  of  tb* 
widow  to  use  water-pipes  laid  thereon. 
8.  bUvB — Cbmetbrt  Lot. 

Dower  cannot  be  assigned  in  a  burial  lot. 

Appeal  from  special  term,  Kew  York  county. 

Action  by  Constance  B.  Price,  widow  of  Walter  W.  Price,  deceased,  against 
Walter  J.  Price  and  others,  heirs  and  grantees  of  said  decedent,  for  assign- 
ment of  dower.  At  various  times  orders  were  made  and  jadgfments  rendered 
from  which  appeals  were  taken.  See  83  Hun,  76, 482;  41  Han,  486,  2  N.  T. 
Supp.  796.  Subsequently  such  proceedings  were  had  that  a  referee  made  a  re- 
port admeasuring  dower,  imposing  easements  on  lands  in  which  dower  was 
not  assigned,  fat  the  benefit  of  plaintiff,  and  fixing  the  damages  recoverabia 
by  her  for  detention  of  her  dower.  Tliis  report  being  confirmed,  the  plaintiff 
and  various  defendants  appealed. 

Argued  before  Van  Bkunt,  P.  J.,  and  DANtEi^s,  J. 

8tarr  <e  Hooker  and  Chat.  Jones,  for  plaintiff.  BrUtoxn,  Peet  d  Opdyke, 
Hughes  dt  Northrup,  Stephen  Brovm,  James  B.  Marvin,  De  Forest  i 
Weeks,  and  David  Wiloox,  for  various  defendants. 

Van  Brunt,  P.  J.  The  plaintiff  and  one  Walter  W.  Price  were  married. 
Price  died  in  January,  1876,  being  then  the  owner  in  fee  of  the  real  property 
described  in  the  complaint  herein,  which  consisted  of  some  houses  and  lots  in 
the  city  of  New  York,  76  acres  of  land,  called  "Price  Manor,"  at  Lake 
George,  Diamond  island,  in  Lake  George,  and  a  plot  of  land  in  the  village  of 
Lake  George.  He  also  owned  a  burial  plot  in  Greenwood  cemetery.  In 
June,  1880,  the  plaintiff  brought  this  action  to  recover  her  dower  in  all  the 
aforesaid  lands.  The  action  was  referred  to  a  referee  for  trial,  who  dismissed 
the  complaint.  Upon  appeal  this  judgment  was  reversed  and  judgment  ab- 
solute was  given  to  the  plaintiff  that  she  was  entitled  to  dower  in  the  lands 
described  in  the  complaint,  and  directed  an  interlocutory  Judgment  to  thatef* 
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feet  to  be  entered,  which  was  done,  and  by  which  It  was  referred  to  a  referee 
to  admeasure  and  set  oflf  the  dower.  83  Hun,  76.  In  .July,  1885,  the  last- 
named  referee  made  his  first  report  that  it  was  not  for  the  interest  of  all  the 
parties  to  admeasure  and  set  off  any  parcel  of  said  lands.  The  court,  at 
special  term,  refused  to  confirm  this  report,  and  senttlie  case  bade  to  the  ref- 
eree with  directions  to  admeasure  the  dower  and  set  it  off  from  the  manor 
property.  Upon  appeal  this  order  whs  aflSrmed  by  the  general  term.  41 
Hun,  486.  The  referee  thereupon  proceeded  to  the  admeasurement  of  the 
dower  of  the  plaintiff,  and  in  June,  1887,  made  his  report  admeasuring  the 
plaintiff's  dower,  and  setting  off  to  her  a  part  of  the  manor-house  property, 
upon  which  stood  thedwelliug,  etc.,  and  also  attempted  to  impose  upon  other 
parts  of  the  manor  property  easements  for  the  benefit  of  that  part  which  had 
been  set  aside  for  the  benefit  of  the  dowress,  and  also  set  off  one-third  of  the 
burial  plot  in  Greenwood  cemetery.  In  December,  1887,  it  was  on  motion  of 
the  plaintiff  referred  to  the  same  referee  to  compute  the  amount  due  to  the 
plaintiff  from  the  defendants,  respectively,  as  her  damages  for  the  withhold- 
ing of  her  dower,  and  to  take  an  account  of  the  mesne  rents,  issues,  and  proBts 
of  the  several  pieces  of  property  in  which  the  plaintiff  was  endowed,  from  the 
beginning  of  the  action  until  entry  of  interlocutory  judgment,  and  also  to  the 
filing  of  his  report.  It  appeared  that  the  defendant  Josephine  Little  sold  the 
premises  owned  by  her  in  April  25,  1882.  and  delivered  possession  thereof  to 
tbe  purchaser.  In  January,  1889,  the  referee  filed  his  report  computing  the 
amounts  as  directed,  charging  the  defendxnt  Little  with  the  mesne  profits  from 
the  time  suit  was  brought  up  to  August  9,  1887,  the  tiine  when  report  was 
confirmed,  and  charged  the  other  defendants  with  such  profits  from  the  com- 
mencement of  the  action  to  the  filing  of  his  report,  in  January,  1889.  Upon 
motion  to  confirm  this  report  the  court  modified  the  same  as  to  the  defendant 
Little  by  striking  out  the  mesne  profits  after  she  had  sold  the  bouse,  and  as 
against  8t.  John's  Church  by  limiting  the  time  from  the  commencement  of 
theaction  to  the  9tta  of  August,  lt:87,  the  date  of  the  conRrmation  of  the  re- 
port admeasuring  the  dower,  and  as  to  the  other  defendants  by  limiting  the 
time  to  six  years.  Final  judgment  was  entered  upon  this  basis  in  May» 
1889.  The  plaintiff  appealed  from  that  part  of  the  judgment  which  ad- 
measured the  dower  in  the  manor-house  property,  and  from  that  part  of  the 
judgment  awarding  damages 'against  the  defendant  Little,  so  far  as  it  fails  to 
award  damages  down  to  August  9, 1887;  the  defendants  St.  John's  Church 
and  Josephine  Little  appealed  from  so  much  of  the  judgment  as  awarded 
dower  and  damages  and  costs;  and  the  other  defendants  appealed  from  so 
much  of  said  judgment  as  allowed  dower,  or  imposed  privileges  or  easements 
npon  other  lands,  and  awarded  dower  in  the  burial  plot  in  Greenwood  cem- 
etery. The  various  appellants  hIso  named  in  their  notices  of  appeal  various 
orders  and  judgments,  but,  as  they  have  all  been  previously  before  the  gen- 
eral term,  it  is  not  thought  necessary  to  refer  to  them  here. 

It  is  not  necessary  to  consider  the  question  as  to  whether  dower  can  be  act- 
ually admeasured,  or  as  to  in  what  property  it  should  be  set  apart,  as  these 
questions  have  been  previously  before  the  general  term,  and  passed  upon. 
Upon  the  whole  case,  however,  we  are  of  tlie  opinion  that  the  dower  has  not 
been  so  admeasured  as  to  protect  the  plaintiff.  There  is  no  probability  that 
from  the  part  of  the  manor-house  property  set  off  to  her  she  will  ever  be 
able  to  realize  the  sum  to  which  she  is  yearly  entitled.  The  situation  and 
character  of  the  property  is  such  that  a  large  margin  must  be  left  for  main- 
tenance and  support,  which  the  rental  of  that  portion  set  aside  will  not  as- 
sure. We  think,  also,  that  the  referee  erred  in  attempting  to  create  ease- 
ments over  other  portions  of  the  property  not  set  aside.  The  dowress  is  en- 
titled to  the  full,  complete  possession  of  the  property  set  aside,  and  the  owners 
of  the  other  property  are  entitled  to  have  their  property  free  and  clear  of  and 
from  each  and  every  claim  of  tbe  dowress.     The  referee,  therefore,  bad  no 
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right  to  impose  cliarges  upon  land  not  set  aside  for  ttie  exclusive  use  and  ben- 
«flt  of  the  dowress  during  her  life.  It  is  di£Bcult  to  see  how  dower  can  be 
set  off  in  a  burial  lot.  The  dowress  has  only  a  life-interest  in  the  land  ad- 
measured; the  right  to  the  use  and  beneGt  of  the  same  during  her  life.  Her 
right,  then,  in  the  burial  lot  would  appear  to  be  the  right  to  be  buried  there 
Hs  long  as  she  lives,  and,  when  dead,  she  must  remove.  The  referee,  there- 
fore, erred  in  setting  off  dower  in  the  burial  lot. 

The  only  remaining  question  to  be  considered  is  that  part  of  the  judgment 
which  fails  to  charge  the  defendant  Little  with  mesne  profits  after  the  sale  of 
the  property  owned  by  her.  As  at  the  common  law  a  widow  was  entitled  to 
'damages  from  the  time  only  when  she  recovered  her  judgment  for  her  dower, 
the  statute  prescribes  the  only  rule  for  a  recovery  for  withholding  dower 
prior  to  judgment.  Section  1600  of  the  Code  provides  that  the  damages  for 
the  withholding  the  dower  are  to  be  computed,  where  the  claim  is  made 
against  some  person  other  than  an  heir,  from  the  time  when  dower  is  de- 
manded of  the  defendants,  to  the  time  of  trial  or  application  for  JQdgment,  as 
the  case  may  be,  but  not  exceeding  six  years  in  the  whole.  Section  1603  pro- 
vides that  in  case  the  heir  of  the  husband  has  aliened  the  real  property,  the 
dowress  may  recover  in  a  separate  action  against  him  damages  for  withhold- 
ing her  dower  from  the  time  of  the  death  of  the  husband  to  ttie  time  of  aliena- 
tion. This  provision,  clearly,  has  no  application  to  Uie  case  of  a  grantee.  A 
grantee  becomes  liubleonlyafterdemand.  An  heir  is  liable  from  the  husband's 
death.  ISo  demand  is  necessary  to  fix  his  liability;  whereas  no  liability  be- 
gins to  run  against  a  grantee  until  demand,  and  then  this  liability  continues 
until  judgment.  After  suit  brought  there  is  no  provision  for  proceeding 
against  subsequent  purchasers.  By  demand  upon  the  grantee  the  liability  is 
fixed  by  the  very  terms  of  the  statute.  There  is  no  way  that  a  grantee,  sub- 
sequent to  suit  brouglit,  can  be  brought  in.  The  rules  in  actions  of  ejectment 
have  no  application  here.  This  right  is  a  creature  of  the  statute,  derives  its 
whole  force  from  the  statute,  and  when  the  statute  provides  that  the  dow- 
ress may  also  recover  from  a  person  other  than  the  heir  damages  for  with- 
holding her  dower,  from  the  time  of  demand  to  the  day  of  judgment,  it  did 
not  say,  unless  the  person  in  the  mean  time  aliens  the  land;  but  it  does  say 
that  a  defendant,  withholding  dower  at  the  time  of  bringing  suit,  is  liable  for 
damages  until  judgment.  We  think,  tlierefore,  that  it  was  erroneous  to  de- 
prive the  plaintiff  of  damages  after  the  alienation  of  her  land  by  the  defend- 
ant Little.  She  was  liable  fur  such  damages  for  six  years  prior  to  the  appli- 
cation for  judgment.  The  judgment  appealed  from  must  be  reversed,  with 
«08ts  to  the  plaintiff  to  abide  final  event. 


In  re  Extension  or  LArATETTE  Flaob. 

(Supreme  Court,  Qeneral  Term,  Fbrtt  Department    November  7, 188R) 

iimiTATioN  OF  Actions. 

Commissioners  of  estimate  and  assessment  were  appointed  nnder  an  act  provid- 
ing for  the  acquisition  of  lands  for  city  purposes,  but  oefore  oompletinK  their  pro- 
ceedings the  resolution  under  which  they  were  acting  was  repealed.  The  commis- 
sioners presented  no  claim  for  their  fees  and  expenses  until  after  action  tlierefor 
was  barred  by  limitation.  Code  Civil  Proc.  N.  Y.  §  882.  Ttiey  then  moved  to  refer 
their  claim  to  a  referee  to  take  proof  preliminary  to  taxing  their  oosta.  Held  that, 
as  section  413  requires  the  statute  of  limitations  to  be  taken  advantage  of  by  answer, 
and  the  proceeding  of  the  commissioners  did  not  admit  of  the  defense  being  so  pre- 
«ented,  the  order  should  be  made;  but,  to  avoid  the  possibility  of  prejudice  to  the 
city's  rights,  it  should  recite  that  it  should  not  affect  the  right  of  the  city  to  inter- 
pose the  defense  if  the  claim  should  be  afterwards  sued  on. 

Appeal  from  special  term,  Xew  York  county. 

A  special  proceeding  was  begun  to  acquire  land  in  New  York  city  for  the 
«xtension  of  Lafayette  place.  Commissioners  of  estimate  and  assessment 
were  appointed,  but  before  concluding  their  labors  the  resolution  under  which 
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they  acted  was  rescinded  by  the  council,  and  nothing  further  was  done  until, 
severHl  years  later,  the  commissioners,  being  desirous  of  being  paid  their  fees 
and  expenses,  moved  a  reference  to  talte  proof  concerning  their  claim.  This 
order  was  made  over  the  objection  of  the  city,  which  appeals  therefrom. 

Argued  before  Van  Brcnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

William  H.  Clark,  David  J.  Dean,  and  Carroll  Berry,  for  appellant.  John 
C.  8hav},  for  respondents. 

Daniels,  J.  This  proceeding  was  commenced  prior  to  the  year  1872.  Its 
object  was  to  take  the  necessary  legal  measures  to  extend  Ijafayette  place 
southerly,  from  its  termination  at  Great  Jones  street,  to  the  northerly  tine  of 
Bleecker  street.  In  March,  1872,  while  the  proceeding  was  pending  and  in- 
complete, it  was  brought  before  the  common  council  of  the  city  for  further 
consideration  and  action,  and  at  that  time  the  resolution  of  October  11, 1869, 
authorizing  the  proceedings  to  be  taken,  was  rescinded  and  repealed.  That 
was  a  complete  termination  of  what  had  previously  been  authorized  for  this 
object,  and  at  that  time  the  rights  of  the  commissioners  of  estimate  to  their 
compensation  t>ecame  complete.  There  was  nothing  further  to  be  done  by 
them  beyond  their  own  act  in  making  out  and  authenticating  their  account^ 
but  they  took  no  measure  or  proceeding  for  that  object,  but  allowed  their 
claim  to  remain  in  this  condition  until  the  30th  of  June,  1887.  when  they 
gave  notice  of  the  motion,  which,  upon  its  hearing,  resulted  in  the  order  from 
which  this  appeal  has  been  brought. 

The  objection  presented  tu  the  making  of  the  order  was  that  the  commis- 
sioners had.  by  their  delay,  deprived  themselves  of  the  right  to  this  compen- 
sation and  reimbursement:  and  that  objection  seems  to  be  supported  by  the 
statute.  According  to  the  authoritie-i,  this  was  what  was  known  in  the  law 
as  a  special  proceeding,  (In  re  Central  Park,  50  X.  Y.  498;)  and  the  liability 
to  make  compensation  for  the  services  of  the  commissioners,  and  to  reimburse 
their  disbursements,  arose  under  the  statutes  relating  to  these  proceedings; 
and,  wliere  the  object  is  to  enforce  such  liability,  then,  by  section  382  of  the 
Code  of  Civil  Procedure,  an  action  for  that  purpose  is  required  to  be  com- 
menced within  six  years,  {People  v.  French,  31  Hun,  617.)  The  fact  that 
the  claim  of  the  commissioners  has  arisen  out  of  a  special  proceeding,  com- 
menced prior  to  the  time  of  the  adoption  of  this  part  of  the  Code,  in  no  way 
changes  ur  extends  their  rights,  or  the  liability  of  the  city;  for,  by  section  414 
of  the  same  Code,  the  provisions  prescribing  the  time  within  which  actions 
shall  be  commenced  are  made  applicable  also  to  special  proceedings,  and,  uu- 
der  the  provisions  contained  in  this  section,  as  the  commissioners  were  en- 
titled to  commence  an  action  for  ttie  recovery  of  their  demand  at  the  tim& 
when  this  part  of  the  Code  took  effect,  they  were  thereby  allowed  the  period 
of  two  years  after  that  in  which  to  commence  their  action.  This  part  of  the 
Code,  by  section  3356,  went  into  o|ieratlon  in  1877,  after  the  commissioners 
had  delayed  taking  any  proceedings  whatever  for  the  collection  of  their  claim 
for  the  period  of  live  years  and  upwards,  and  it  secured  to  them  only  two  ad- 
ditional years  within  which  they  were  still  at  liberty  to  take  the  necessary 
proceedings.  But  they  failed  to  do  that.  They  made  no  application  for  pay- 
ment, and  took  no  proceedings  whatever  to  enforce  it.  If  a  demand  was  re- 
quired to  be  made  by  them,  they  could  not  delay  or  intercept  the  effect  of  the 
statute  by  omitting  to  make  it;  for,  by  section  410  of  this  Code,  where  a  de- 
mand may  be  necessary  to  entitle  a  person  to  maintain  an  action,  the  time 
within  which  it  is  to  be  commenced  must  be  computed  from  the  time  when 
the  i-ight  to  make  the  demand  is  complete.  Certain  cases  have  been  excepted 
from  this  part  of  the  section,  but  they  have  no  application  to  the  claim  of  these 
commissiuners. 

Since  these  provisions  have  taken  effect,  a  longer  period  of  time  has  elapsed 
than  that  prescribed  by  section  382  of  the  Code,  which,  in  this  respect,  is  the 
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same  as  the  preceding  law,  than  ha?  been  allowed  within  which  an  action  for 
the  recovery  of  this  demand  could  be  instituted.  But  assuming,  as  appears 
to  be  justified,  thnt  the  commissioners'  claim  has  become  barred  by  these  pro- 
visions of  the  statute  of  limitations,  still  the  objection  does  not  appear  to  be 
available,  as  it  has  now  been  relied  upon  by  the  city;  for,  by  section  413,  the 
objection  that  the  action  is  not  commenced  within  the  time  limited  can  be 
taken  only  by  answer,  and  this  proceeding  afforded  no  opportunity  or  means 
of  presenting  it  in  this  manner.  Its  object  is  to  obtain  proof  indicating  the 
extent  of  the  demand  by  the  commissionei-s.  The  proceeding,  as  it  has  been 
taken,  can  result  in  no  prejudice  to  the  defendant,  nor  in  any  obligation  re- 
quiring the  payment  of  the  commissioners'  claim,  or  any  part  of  it;  but,  when 
its  extent  shall  be  ascertained,  that  will  then  form  the  subject  of  an  action 
in  which  this  defense  of  the  statute  of  limitations  can  be  interposed  as  the 
law  has  provided  that  shall  be  done.  Blunt  v.  Mayor,  9  Hun,  SiSO.  But,  as 
the  objection  was  taken  that  the  order  should  not  be  made  on  account  of  this 
long  period  of  delay,  to  avoid  the  possibility  of  any  prejudice  to  the  city  in 
its  dffense,  when  an  action  to  recover  the  amount  may  be  commenced,  the 
order  should  be  so  far  modified  as  to  declare  that  it  shall  in  no  manner  affect 
the  right  of  the  city  to  rely  upon  the  defense  of  the  statute  of  limitations, 
and,  as  so  modified,  affirmed,  without  costs  to  either  party.    All  concur. 


LiPPUS  t>.  COLTTHBUS  WATOH  Oo. 
{Buvreme  Court,  Qeneral  Term,  First  Department.    November  7, 1889.) 

1.  Mastbb  AST}  Servant — ^Wrokofvl  Disohasos. 

Wben  a  master  is  sued  by  his  serrant  for  wrongful  dlBcharfte,  and  it  appears  that 
the  contract  bound  plaintiff  to  perform  his  duties  to  the  best  Interesta  of  defendant, 
and  as  eooDomically  as  possible,  and  to  conform  to  reasonable  rules  made  by  de- 
fendant, and  there  is  evidenoe  that  before  the  discharge  disputes  arose;  that  plain- 
tiff disobeyed  the  instructions  and  refused  the  requests  of  defendant, — ^It  is  error 
to  instruct  the  jury  to  find  for  plaintiff,  as  it  is  a  question  for  their  determinatton 
whether  plaintiil's  conduct  was  such  as  to  justify  his  discharge. 

8.  Saxb — WArrEB  of  OanonON.  ^ 

Defendant  does  not  waive  his  right  to  go  to  the  jury  on  the  question  of  reasiM- 
able  ground  for  discharging  plaintiff,  though  be  does  not  request  the  submissioD 
of  that  issue,  when  the  trial  judge  has  just  announced  his  intention  to  submit  notii- 
ing  but  the  question  of  the  amount  of  plaintiff's  recovery. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  William  C.  Lippiis  against  the  Columbus  Watch  Company,  to 
recover  damages  for  breach  of  contract.  Verdict  and  judgment  for  plahitifF 
for  $949.    Defendant  appeals. 

Argued  before  Van  Brunt,  F.  J.,  and  Bba.dt  and  Dakiels,  JJ. 

Bartlett,  Wilson  di  Uayden,  for  appellant.     C.  H.  Maehin,  for  respondent. 

Van  Brunt,  P.  J.  This  action  was  brought  to  recover  damages  for  breach 
of  contract  of  employment.  The  defendant  agreed  to  employ  the  plaintiff  as 
a  traveling  salesman,  upon  certain  terms  mentioned  in  the  agreement.  He 
was  discharged  before  the  expiration  of  the  contnM^,  for  alleged  cause.  At 
the  close  of  the  plaintiff's  testimony  defendant's  counsel  moved  to  dismiss 
the  complaint  upon  the  ground  that  the  defendant  had  a  right  to  dischaige 
the  plaintiff  if  in  his  judgment  he  was  incompetent.  At  the  close  of  the  case 
the  motion  was  renewed,  and  defendant's  counsel  requested  the  court  to  di- 
rect a  verdict  upon  the  same  ground.  These  motions  were  denied,  and  excep- 
tions taken.  The  court  then  instructed  counsel  that  the  only  question  he  would 
allow  to  be  presented  to  the  jury  was  as  to  the  amount  of  damages,  and  the 
defendant  excepted.  The  case  having  been  submitted  to  the  jury,  and  the 
verdict  of  course  being  rendered  for  the  plaintiff,  from  the  judgment  there- 
upon entered  this  appeal  is  taken. 
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It  is  sought  to  sustain  this  judgment  upon  two  grounds:  First,  tbat  there 
was  no  question  in  the  case  to  submit  to  the  jury  except  the  amount  of  dam- 
ages,— in  other  words,  tbat  the  evidence  showed  no  ground  whatever  for  the 
discharge  of  the  plaintiff;  and,  in  tlie  next  place,  that,  even  if  there  were 
such  evidence,  tlie  defendant  not  having  asked  to  go  to  the  jury  upon  that 
issue,  the  conclusion  reached  by  the  trial  court  is  conclusive.  An  examina- 
tion of  the  evidence  in  this  case  shows  tbat  disputes  had  arisen  between  the 
plaintiff  and  defendant  in  regard  to  the  manner  in  which  he  was  performing 
his  duties;  that  by  the  terms  of  the  agreement  the  plaintiff  bound  himself  at 
all  times  to  work  for  the  best  interests  of  the  defendant,  and  as  economically 
as  possible,  and  to  represent  the  company  and  travel  in  such  territory  as 
might  be  designated  by  the  managers,  and  conform  to  all  reasonable  rules  the 
company  might  adopt.  The  evidence  further  shows  that  in  respect  to  some 
portions  of  this  agreement  the  plaintiff  refused  compliance;  that  requests 
made  by  the  company  were  neglected,  and  rules  for  the  plaintiff's  conduct 
violated,  and  it  was  a  question  for  the  jury  to  determine,  upon  the  facts  pre- 
sented by  the  evidence,  as  to  whether  the  defendant  had  reasonable  ground 
for  the discliarge  of  the  |>laintiff  because  of  his  conduct.  They  certainly  had 
not  the  arbitrary  power  to  terminate  his  employment;- but,  if  reasonable 
grounds  existed,  then  they  would  be  justified,  and  no  recovery  could  be  had  by 
the  plaintiff  by  reason  of  his  discharge.  Therefore  there  was  a  question  upon 
this  point  which  should  have  been  aubmitled  to  the  jury. 

This  brings  us  to  the  consideratio^  of  the  propositicm  that,  the  defendant 
not  having  aslied  to  go  to  the  jury  upon  this  point,  the  conclusion  reached  by 
the  judge  presiding  at  the  trial  is  conclusive.  An  examination  of  this  record 
shows  that  a  motion  was  made  to  direct  a  verdict  in  favor  of  the  defendant, 
which  motion  was  denied  and  exception  taken.  The  court  then  stated  that 
he  would  limit  the  defendant  before  the  jury  to  the  question  of  percentage, 
and  notified  the  counsel  that  he  might  take  an  exception  to  such  ruling.  The 
court  further  stated  that  the  only  issue  of  fact  to  be  presented  to  the  jury  is 
the  one  as  to  the  amount  of  commissions  the  plaintiff  might  be  entitled  to 
under  the  proof.  The  defendant  excepted  to  this  ruling,  as  be  bad  been  in- 
vited to  do  by  the  court.  This  was  a  distinct  notification  to  the  defendant 
by  the  court  Ihat  he  would  not  submit  any  other  question  to  the  jury  than  one 
of  commissions,  and  it  would  have  been  an  impertinence  upon  the  part  of  the 
counsel  to  have  suggested  to  or  requested  the  court  to  submit  the  only  other 
question  to  the  jury  which  the  court  had  distinctly  stated  it  would  take  upon 
itself  to  decide.  Under  such  a  condition  of  the  record,  the  fact  that  the  de- 
fendant did  not  go  through  the  idle  ceremony  of  asking  that  this  particular 
issue  should  be  submitted  to  the  jury  in  no  way  deprived  him  of  the  right  to 
claim,  upon  this  appeal,  that  this  question  should  have  been  submitted. 

Judgment  and  order  appealed  from  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.    Ail  concur. 


Wilson  v.  Paeshall. 
(Supreme  Court,  Beneral  Term,  SHo'st  Department.    November  7, 1888.) 

1.  Vbndok  and  Vkmdbb— Bona.  Ftdk  Pubohasb. 

Where  a  grraotor  in  a  deed  conveys  tbe  absolute  title,  and  the  grantee  conveys  to 
a  third  party  for  a  valuable  consideration,  the  latter  acquires  a  complete  title, 
tboagh  the  original  grantor  had  reserved  a  right  of  redemption  of  which  the  ven- 
dee had  ho  knowledge,  and  on  the  bankruptcy  of  the  original  grantor  his  assignee 
obtains  no  title  as  against  the  vendee. 

a.  Same. 

Where  the  land  was  conveyed  by  the  original  grantor  under  an  agreement  that 
the  grantee  should  sell  the  land  ana  pay  any  surplus  above  a  debt  owed  by  the  gran- 
tor to  the  grantee  to  the  former,  neither  the  grantor  nor  his  assignee  could  question 
the  regularity  of  a  sale  made  under  such  authority,  nor  disaffirm  the  conveyance. 
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Appeal  from  circtrft  court.  New  York  county. 

Andrew  Wilson  sued  William  A.  Parsliall.    From  a  judgment  on  a  verdicfc 
ol  a  jury,  and  an  order  denying  a  new  trial,  defendant  appeals. 
Argued  before  Van  Bkunt,  P.  J.,  and  Barrett  and  Daniels,  JJ. 
H.  AJplingtxin,  for  appellant.    Alfred  B.  Cruikshank,  for  respondent. 

Daniels,  J.    The  verdict  was  recovered  for  the  sum  of  81,666,  as  the  ex- 
penses to  which  the  plaintift  was  subjected  in  completing  the  title  to  a  parcel 
of  land  conveyed  to  him  by  the  defendant.    Tlie  land  had  been  owned  by  John 
W.  Bockhorn.    He  had  executed  two  mortgages  upon  it,  one  for  the  sum  of 
86,000  and  the  other  for  the  sum  of  85,100.     This  latter  mortgage  bad  been 
given  to  Horace  K.  Thurber  to  secure  an  Indebtedness  of  the  grantor  in  the 
deed  to  the  firm  of  H.  E.  &  F.  B.  Thurber  &  Ck>.     The  grantor,  not  being^ 
able  to  pay  the  indebtedness,  executed  and  delivered  a  deed  absolute  in  form 
to  the  defendant,  who  was  a  meral)er  of  that  firm,  and  intended  for  its  bene- 
flt.    This  deed  was  executed  and  delivered  in  December,  1877,  and  on  the  20tb 
of  May,  1880,  the  defendant  conveyed  the  property  to  the  plaintiff  in  this  ac- 
tion.   Tlie  deed  by  wliich  the  conveyance  was  made  contained  a  covenant  of 
seisin  and  the  other  usual  covenants  inserted  in  conveyances  of  land.     Botb 
these  deeds  were  recorded  in  the  office  of  the  register  of  deeds  of  the  county  ot 
New  Yorlt,  near  the  time  when  tliey  were,  respectively,  executed.    The  gnui- 
tor  in  the  deed  to  the  defendant,  intermediate  the  execution  and  recording  ot 
these  two  deeds,  went  into  bankruptcy,  and  among  his  assets  he  asserted  a. 
claim  to  this  property  as  still  held  subject  only  to  the  two  mortgages,  adding' 
that  his  interest  in  the  property  was  nothing.    The  defendant  entered  into  a 
contract  to  sell  the  premises  to  another  person,  whose  attorney,  upon  a  search 
into  proceedings  affecting  the  title,  discovered  those  in  the  bankruptcy  court, 
and  because  of  the  conveyance  executed  by  the  bankrupt  to  the  assignee  in 
bankruptcy  declined  to  accept  this  title  until  it  was  perfected  by  a  conveyance 
of  the  assignee  and  releases  from  the  creditors,  and  it  was  to  recover  the  ex- 
penses which  had  been  paid  out  for  that  object  by  the  plaintiff  that  this  action 
was  brought  and  the  verdict  was  rendered.    No  question  has  been  raised  as 
to  the  amount  of  the  recovery,  but  the  appeals  have  been  taken  upon  the  ground 
that  no  riglit  of  action  was  maintained  by  the  evidence.     It  was  proved  upon 
the  trial  that  the  plaintiff  paid  the  sum  of  05,000  as  the  consideration  of  the 
deed  executed  and  delivered  to  him  by  the  defendant,  and  that  be  had  no  no- 
tice whatever  of  any  defect  or  inOrmity  in  the  title,  even  if  it  was  disclosed 
by  the  proceedings  in  bankruptcy,  but  that  a  search  was  made  and  the  title 
considered  to  be  satisfactory  at  the  time  wlien  the  deed  was  executed  and  de- 
livered by  the  defendant.     This  evidence  proved  the  fact  to  be  that  the  plain- 
tiff had  been  vested  with  the  complete  and  absolute  title  to  the  property  by 
the  deed  delivered  to  him  by  the  defendant;  for,  even  though  the  grantor  in  the- 
deed  to  the  defendant  retained  a  right  of  redemption,  that  could  not  be  asserted' 
by  him  against  the  plaintiff,  who  had  purchased  the  property  upon  the  faith 
and  understanding  of  the  deed  delivered  to  the  defendant  in  form  conveying 
to  him  the  absolute  and  unqualided  title  to  the  land.    Tbatdeed  at  least  vested, 
the  defendant  with  the  apparent  indefeasible  title.    It  exhibited  him  to  per- 
sons dealing,  or  proposing  to  deal,  in  the  land,  as  the  owner  of  this  property, 
and  where  a  person  may  invest  anotiier  with  that  apparent  title,  and  it  is  after-- 
wards  acquired  from  him  by  a  purchaser  in  good  faith,  and  for  an  actual  con- 
sideration, the  law  will  not  permit  the  grantor  in  the  deed,  which  might  oth- 
erwise be  shown  to  be  defeasible,  to  question  its  effect  as  an  absolute  convey- 
ance of  the  title  to  the  property.    The  principle  upon  which  this  substantial 
estoppel  has  been  maintained  is  that  "wlierethetrueowner  holds  outanother, 
or  allows  him  to  appear,  as  the  owner  of,  or  as  having  full  power  of  disposi- 
tion over,  the  property,  and  innocent  third  parties  are  thus  led  into  dealing^ 
with  such  apparent  owner,  they  will  be  protected.    Their  rights,  in  such  cases. . 
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V^  do  not  depend  upon  the  actual  title  or  authority  of  the  party  with  whom  they 
•^i  deal  directly,  but  are  derived  from  the  act  of  the  real  owner  which  precludes 
,^  him  from  disputing,  as  agaiust  them,  the  existence  ol'  the  title  or  power  which, 
'<  _  through  negligence  or  mistaken  confldence,  be  caused  or  allowed  to  appear  to 
be  vested  in  the  party  making  the  conveyance."  McNeil  t.  Bank,  46  N.  Y. 
325,  329.  And  this  was  afterwards  approved  as  a  general  legal  proposition 
in  Bank  v.  Livingston,  74  N*.  Y.  223.  Whatever  may  have  been  the  rela- 
tions existing  between  the  defendant  and  Bockhorn,  his  grantor,  the  former 
was,  as  to  the  plaintiff,  the  legal  and  absolute  owner  of  this  estate,  and  con- 
veyed it  to  him  by  the  execution  and  delivery  of  the  deed.  Stoddard  T.  Rot- 
ton,  5  Bosw.  378;  Mills  v.  Comstook,  5  Johns.  Cb.  214;  Meehan  v.  Forrester, 
52  N.  Y.  277,  280.  It  appeared  further,  both  by  tlie  evidence  of  Bockliorn 
and  that  of  Horace  K.  Thurber,  that  the  agreement  or  arrangement  was,  be- 
fore the  deed  was  delivered  to  the  defendant,  that  the  firm  of  Thurber  Sn  Co. 
should  sell  the  property  and  pay  over  to  Bockhorn  whatever  surplus  might  be 
realized  by  them  from  the  sale.  This  evidence  proved  the  fact  to  be  that  a 
sale  and  conveyance  by  the  defendant  was  actually  intended  to  be  consum- 
mated and  sanctioned.  That  which  took  place  was  within  this  authority,  and 
neither  Bockhorn,  nor  his  assignee  in  bankruptcy,  could  question  its  regular- 
ity, or  in  any  manner  disaffirm  the  conveynnce,  for  the  rights  of  both  were 
limited  to  the  surplus,  if  any  should  remain  after  the  payment  of  the  incum- 
brances upon  the  land.  There  was  no  conflict  or  contradiction  in  this  evi- 
dence, and  the  defendant  was  entitled  to  a  direction  to  the  jury  to  8nd  a  ver- 
dict in  his  favor.  The  judgment  and  order  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  defendant  to  abide  the  event.    All  concur. 


LocKWOOD  et  al.  v.  Bartlett  et  al. 
(Supreme  Court,  General  Term,  First  Department.    November  7, 1889.) 

.  Actions  fob  Torts — Pasties — ^Verdict. 

In  an  action  for  wrongful  detention  of  plaintiffs'  goods  the  fact  that  the  jury  dis- 
agree as  to  one  defendant  does  not  affect  their  verdict  against  the  others,  and  19  not 
prejudicial  to  the  latter,  though  the  complaint  alleges  a  conspiracy  between  all  of 
the  defendants. 
.  CtJSTOMa  Officers— Unlawfui,  Siizukb  oi  Imported  Goods. 

Where  the  importer  of  articles  which  are  not  dutiable  demands  their  entry,  the 

collector  should  grant  a  permit  for  their  landing,  under  Rev.  St.  U.  S.  S  2826,  and 

seizure  of  the  goods  by  him,  and  sending  them  to  public  stores  to  be  disinfected, 

is  unauthorized,  and  does  not  render  them  liable  for  the  expenses  incurred  thereby. 

.  Same. 

Such  an  act  is  not  authorized  by  Rev.  St.  V.  S.  $$  4792,  4798,  which  require  cus- 
toms otKcers  to  aid  in  the  execution  of  the  health  laws  of  the  state,  and  authorize 
collectors,  in  case  a  vessel  is  prevented  by  the  health  laws  from  coming  to  the  port 
of  entry,  to  grant  a  permit  for  unloading  the  cargo  at  some  other  place  where  the 
health  laws  permit,  where  the  goods  were  dlsctuu-ged  at  the  regular  port  of  entry. 
.  Same. 

Where  the  health  officer  had  not  ordered  the  goods  to  be  seized  and  disinfected, 
the  collector,  and  all  persons  detaining  the  goods  for  the  payment  of  the  onauthor- 
Ized  charges,  are  liable  therefor  in  damages. 
Samb. 

Defendants,  who  detained  the  goods,  claiming  a  lien  for  disinfecting  them,  after 
permits  for  their  delivery  had  been  issued,  cannot  allege,  in  an  action  for  such  de- 
tention, that  they  had  no  control  of  the  goods  because  they  were  in  bonded  ware- 
bouses,  especially  as  the  goods,  not  being  dutlablg,  were  not  held  as  bonded  goods. 
Same — Hoar  or  Partnbr. 

Where  one  partner  acted  for  the  firm  in  demanding  and  oolleotlng  the  Illegal 
charges,  every  member  of  the  firm  is  liable  for  the  damage. 

Same— Damages. 

Only  actual  damages  can  be  recovered  for  such  detention. 

Appeal  from  circuit  court,  New  York  county. 
v.7N.y.s.no.lO — 31 
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Action  by  William  Lockwood  and  another  against  Edward  B.  Bartlett  and 
others.    Judgment  for  plaintiffs,  and  defendants  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbady  and  Daniels,  JJ. 

William  W.  OoodrioJi,  for  appellants.  W.  Bourke  Cochrane,  for  re- 
spondents. 

Van  Brunt,  P.  J.  The  complaint  in  this  action  in  brief  alleged  that  the 
defendants  entered  into  a  conspiracy  to  have  certain  of  the  plaintiffs'  rags 
which  they  bad  imported  declared  infectious  so  that  they  might  be  disinfected 
under  a  process  used  by  the  defendants  E.  U.  Bartlett  &  Co. ;  that  the  rags  were 
taken  possession  of  by  tl>e  defendants  Smith  and  Bartlett  &  C!o.,  and  were  by 
Bartlett  &  Co.  partially  subjected  to  a  pretended  process  of  disinfection,  and  who 
refused  to  deliver  the  rags  to  the  plaintiffs  until  their  charges  were  paid,  and 
which  tiie  plaintiffs  were  compelled  to.  pay  to  get  possession  of  the  rags.  The 
defendants,  by  their  answers,  denied  any  conspiracy,  and  the  firm  of  iiartlett 
&  Co.  alleged  that  they  simply  held  the  rags  until  their  cliarges  were  paid. 
The  facts  developed  upon  the  trial  seem  to  be  substantially  these:  The  plain- 
tiffs, doing  business  under  the  firm  name  of  Lockwood  &  McClintock,  im- 
ported in  the  ship  Vigilant,  from  Japan,  2,920  bales  of  rags,  which  arrived 
in  the  port  of  New  York  about  May  30, 1885,  and  upon  the  same  day  the  ves- 
sel was  passed  by  the  health  officer,  and  allowed  to  proceed  to  the  cities  of 
New  York  or  Brooklyn  for  the  purpose  of  discharging  her  cargo.  It  is 
claimed  by  the  counsel  for  the  appellants  that  this  permit  allowed  the  vessel 
to  proceeid  to  New  York,  rags  excepted.  Jt  is  ditScult  to  see  how  this  con- 
struction can  be  put  upon  the  permits,  because  there  is  no  intention  mani- 
fested that  the  ship  should  discharge  the  rags  before  proceeding,  and  conse- 
quently it  must  have  been  intended  that  the  vessel  should  take  up  to  the  city 
the  rags.  An  inspection  of  the  permits  shows  that  this  is  the  case.  The 
words  "rags  excepted"  are  used  in  that  part  of  the  permits  which  describes 
the  nature  of  the  cargo.  Thewords  are  "cargo  general(rags  excepted.)"  It 
would  appear  that  rags  did  not  qome  under  the  deUnition  of  "general  cargo," 
and  hence  was  put  upon  the  permit  the  fact  that  the  cargo  was  general,  ex- 
cept the  rags.  On  June  1st  a  permit  was  granted  by  the  health  authorities  of 
the  city  of  New  York  to  land  these  rags.  The  plaintiffs  then  went  to  the 
custom-house  to  enter  the  rags  pursuant  to  ttie  law  regulating  the  importa- 
tion of  goods,  and  although  they  were  free  goods,  not  liable  to  any  duty,  the 
collector  declined  to  receive  the  entry.  On  the  3d  of  June  the  collector 
directed  all  goods  upon  this  vessel  for  which  no  permit  shall  have  been  re- 
ceived to  be  sent  to  the  Baltic  stores,  kept  by  B.  B.  Bartlett  &  Go.  In  the 
mean  time  the  health  officer  of  the  port  appears  to  have  come  to  the  conclusion 
that  the  rags  siiould  be  disinfected,  and  on  the  9th  of  June  the  collator 
directed  the  rags  to  be  taken  for  disinfection  to  the  Baltic  stores,  being  the 
stores  of  defendants  Bartlett  &  Co.,  to  which  stores  they  were  lightered, 
and  where,  it  is  claimed,  they  were  disinfected.  The  plaintiffs  demanded 
their  rags,  but  Bartlett  &  Co.  refused  to  deliver  the  rags  to  the  plaintiffs  un- 
less the  lighterage,  storage,  and  disinfecting  charges  should  be  paid.  The 
plaintiffs  also  imported  by  the  ship  Baltaglia  150  bales  of  rags,  which  arrived 
at  the  port  of  New  York,  June  6,  1885.  The  health  officer  having  certiBed 
that  these  rags  might  be  disinfected  at  Robbins'  reef,  where  the  same  parties 
who  ran  the  disinfection  at  the  Baltic  stores  had  established  themselves,  un- 
less it  could  be  done  at  the  Baltic  stores,  the  collector  ordered  their  transfer 
to  Bobbins'  reef  for  disinfection,  where,  it  is  claimed,  they  were  disinfected 
and  there  transferred  to  the  Baltic  stores,  where  Bartlett  &  Co.  claimed  to 
hold  them  until  charges  for  lighterage,  storage,  and  disinfection  were  paid. 
To  get  possession  of  these  rags  the  plaintiffs  were  compelled  to  pay  these 
charges,  and  they  then  brought  this  action  to  recover  the  damages  which  they 
had  sustained  by  the  unauthorized  acts  of  the  defendants.    Upon  the  trial  the 
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jury  found  a  verdict  against  Bartlett  &  Co.  for  $8,000,  but  disagreed  as  to  the 
defendant  Smith.  A  judgment  was  thereupon  entered  against  Bartlett  &  Co., 
and  from  such  judgment  this  appeal  is  taken. 

It  is  urged  as  one  of  the  grounds  of  appeal  that  the  court  erred  in  taking 
the  verdict  in  the  form  which  it  did;  that  the  jury  might  have  found  a  ver- 
dict against  Bartlett  &f  Co.  and  in  favor  of  Smith,  or  until  they  either  found 
for  or  against  Smith  no  verdict  could  be  received.  There  is  no  question  but 
that  the  plaintiffs  could  have  submitted  to  a  nonsuit,  and  proceeded  Hgainst 
Bartlett  &  Co.  alone.  It  is  true  that  tliere  are  allegations  in  the  complaint  of 
a  conspiracy  between  Smith  and  Bartlett  &  Co.,  but  these  allegations  were 
mere  surplusage.  The  defendants  were  proceeded  against  as  wrong-doers, 
and  they  could  have  been  proceeded  against  severally  as  well  as  jointly.  If 
Bartlett  &  Co.  had  been  sued  upon  the  same  allegations  as  those  contained  in 
the  complaints,  and  Smith  had  not  been  made  a  party,  they  could  not  have  ob- 
jected., This  being  the  case  as  far  as  Bartlett  Sc  Co.  are  concerned,  it  is  im- 
material whether  Smith  is  or  not  charged,  and  because  the  jury  have  disa- 
greed as  to  Smith  they  are  deprived  of  no  rights  because  they  cannot  claim 
that  Smith  should  contribute.  The  plaintiffs,  by  their  action,  may  have  re- 
leased Smith  from  any  further  claim  in  this  action,  but,  if  they  have,  it  is  of 
no  consequence  to  Bartlett  &  Co.,  as  has  been  seen. 

The  main  question,  then,  which  is  presented  by  this  appeal  is,  were  all  the 
proceedings  by  which  the  charges  claimed  by  Bartlett  &  Co.  were  incurred, 
without  the  authority  of  law?  It  is  sought  to  justify  the  action  of  the  colleo> 
tor  because  of  the  provisions  of  the  Revised  Statutes  of  the  United  States, 
which  authorize  the  collector  to  take  possession  of  unclaimed  merchandise, 
and  store  the  same  in  any  private  bonded  warehouse,  such  as  the  Baltic  stores. 
But  the  difflculty  with  this  claim  of  the  defendants  is  that  this  merchandise 
was  not  only  not  unclaimed,  but  very  much  claimed.  The  plaintiffs  demanded 
its  entry.  It  was  not  liable  to  the  payment  of  any  duties,  and  it  was  the  duty 
of  the  collector,  under  section  2826,  to  grant  a  permit  for  the  landing  thereof. 
Where  the  owner  was  claiming  possession  of  his  property,  demanding  a  per- 
mit for  the  landing,  it  being  confessedly  free  and  not  liable  to  duty,  it  seems 
to  have  been  the  duty  of  the  collector  to  have  granted  the  necessary  permits, 
and  his  seizure  of  the  goods,  and  the  causing  them  to  be  lightered  to  the  Baltic 
stores,  was  an  unauthorized  act,  and  for  the  expenses  incurred  in  the  perform- 
ance of  that  act  certainly  no  person  could  be  allowed  to  hold  the  goods  from 
their  owner. 

Neither  can  the  acts  of  the  collector  be  justified  by  sections  4792  and  4793 
of  the  statutes.  By  section  4792  officers  of  the  customs  are  requested  to  ob- 
serve the  health  laws  of  any  state,  and  are  required  to  aid  in  their  execution, 
and  by  section  4793,  in  case  a  vessel  by  such  laws  is  prevented  from  coming 
to  the  port  of  entry  or  delivery  by  law  established  in  any  collection  district, 
the  collector  may  grant  his  permit  for  the  unloading  of  the  cargo  at  some  other 
place,  where  such  health  laws  permit.  In  these  sections  no  power  is  found  to 
do  anything  except  in  aid  of  the  health  authorities  in  the  performance  of  their 
duties,  and  to  authorize  unloading  at  some  other  place  in  the  collection  district 
other  than  the  regular  port  of  entry.  The  goods  in  question  were  discharged 
at  the  port  of  entry,  and  no  power  under  this  last  section  is  pretended  to  have 
been  exercised. 

The  question  seems,  therefore,  to  resolve  itself  into  this:  Did  the  health 
oflScer  direct  the  seizure  of  these  goods,  their  conveyance  to  the  Baltic  stores, 
in  the  one  case,  and  to  Bobbins'  reef  in  the  other,  and  their  disinfection  by 
the  disinfecting  company?  If  so,  had  he  the  power  so  to  do,  and  to  make  the 
goods  liable  for  the  expenses  so  incurred?  In  view  of  the  evidence  in  this 
case  it  is  not  at  all  necessary  to  discuss  the  power  of  the  health  officer,  or  as 
to  whether  he  had  or  had  not  the  power  to  do  these  various  things,  because  it 
does  not  appear  that  the  health  officer  directly  ordered  any  one  of  these  things 
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to  b«  done,  and  it  was  for  the  want  of  this  direct  evidence,  probably,  that  the 
jury,  under  the  instructions  of  the  court,  did  not  And  a  verdict  against  the 
health  officer.  The  learned  court  directly  charged  this  proposition,  and  no  ex- 
ception was  taken  to  it,  and  the  only  reason  that  the  case  could  be  allowed  to 
go  to  the  jury  against  the  health  officer  was  that  there  was  some  evidence  from 
which  the  jury  might  have  found  collusion  between  Bartlett  &  Co.  and  such 
health  officer.  This  evidence  was  not  deemed  sufficient  by  the  jury,  and  so 
no  verdict  was  rendered  against  the  defendant  Smith.  This  fact,  however,  in 
no  way  relieves  Bartlett  &  Co.  from  the  position  in  which  they  tind  them- 
selves. The  healtli  officer  not  having  directed  this  procedure,  no  shelter  can 
be  obtained  from  any  supposed  power  which  the  health  officer  might  possess. 
The  collector,  having  no  power  to  send  any  but  unclaimed  goods  to  the  public 
stores,  as  has  been  seen,  could  not  refuse  a  permit  for  these  goods  to  land,  and 
cause  them  to  be  sent  to  the  public  stores  to  be  disinfected  at  the  expense  of 
the  owner,  and,  if  he  did  so,  he  as  well  as  all  other  persons  who  detained  tlie 
goods  because  of  the  non-payment  of  these  unauthorized  chargres,  became  lia- 
ble in  damages  tor  such  unauthorized  detention.  This  principle  seems  to  be 
clearly  established  by  the  case  of  Badger  v.  Gutieriez,  111  U.  8.  734,  4  Sup. 
Ct.  Rep.  563.  In  that  case  a  vessel  had  incurred  a  penalty  for  taking  out  im- 
proper papers.  An  application  being  made  for  proper  papers,  acting  under 
instructions  from  the  secretary  of  the  treasury,  the  collector  of  the  port,  to 
whom  application  was  made,  seized  and  detained  the  papers  submitted  to  him 
on  the  application  for  proper  papers,  and  withheld  from  the  vessel  the  papers 
to  which  it  was  lawfully  entitled,  and  the  court  held  that  the  collector  was  lia- 
ble for  the  damages  sustained.  The  act  of  the  collector  was  entirely  unau- 
thorized, and  hence  his  official  character  was  no  shield.  The  act  of  the  collec- 
tor in  the  case  at  bar  being  without  authority,  such  act  could  confer  no  au- 
thority upon  Bartlett  &  Co.  to  hold  the  goods  until  the  charges  incurred  because 
of  the  unautliorized  acts  of  the  collector  were  paid. 

It  cannot  be  said  that  Bartlett  &  Co.  did  not  have  control  of  these  rags  be- 
cause goods  in  bonded  warehouses  are  in  the  custody  and  control  of  the  col- 
lector. These  goods  were  not  held  as  bonded  goods,  no  duties  were  to  be  col- 
lected upon  them,  and  even  after  permits  had  been  issued  for  delivery,  Bart- 
lett &  Co.  held  the  goods  because  of  their  alleged  liens  upon  them.  It  was 
then  Bartlett  &  Co.  who  were  detaining  the  goods,  and  not  the  collector,  and 
at  any  rate  they  then  became  responsible,  and  in  fact  they  never  did  deliver 
the  goods  until  these  illegal  demands  were  paid  to  them. 

The  claim  that  Bartlett  alone  was  responsible,  and  not  the  other  members 
of  the  Arm,  is  untenable.  Bartlett  was  acting  for  the  firm,  in  the  business  of 
the  firm,  protecting  its  interest,  and  demanded  and  collected  for  the  firm  these 
illegal  charges.  Therefore  every  member  of  the  firm  became  liable  for  the 
wrongs  suflFered  by  the  plaintiffs. 

The  verdict,  however,  seems  to  have  been  excessive.  It  would  seem  that 
punitive  damages  could  not  be  recovered,  and  simply  damages  of  detention. 
The  evidence  showed  a  payment  for  alleged  charges  of  $5,314.15,  which  the 
plaintiffs  were  entitled  to  recover  back,  with  interest.  Theinterestonthis  sum 
to  tl)e  date  of  trial,  April  29,  1887,  was  8491.45,  making  a  total  of  f  5,805.50. 
The  verdict  was  for  $8,000,  leaving  $2,194.40  as  damages  of  detention.  As 
there  was  no  fall  in  the  market  price  of  the  rags,  the  damages  for  detention 
could  only  be  interest  on  the  value  of  the  rags  detained.  This  value  being 
$30,000,  and  the  goods  being  detained  from  June  Ist  to  October  9th,  the  in- 
terest for  that  period  would  be  about  $675,  which  alone  could  be  recovered  as 
damages  of  detention,  and  the  verdict,  therefore,  m>ist  be  reduced  by  $1,519.40. 

It  has  not  become  necessary  to  consider  the  various  exceptions  to  the  evi- 
dence, as  under  the  conceded  facts  the  plaintiffs  would  be  entitled  to  recover 
from  Bartlett  &,  Co.  the  amount  for  which  this  judgment  is  sustained,  upon 
the  plaintiffs  stipulating  to  reduce  the  judgment  by  $1,519.40.    The  judgment 
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for  the  balance  will  be  afflrmed,  without  costs  to  either  party.  In  case  such 
stipulation  is  not  given,  the  juilgment  must  be  reversed,  and  a  new  trial  had, 
with  costs  to  the  appeUants  to  abide  the  final  event.    All  concur. 


BUNINO  V.  KiTTKLL. 

(Supreme  Cawit,  Oeneral  Term,  First  Department.    November  7,  1889.) 

1.  Mastib  iin>  SKBVANT—CoifPBNSATioH— Contract  op  Hikino. 

Where  plaintiil  agrees  to  work  at  a  certain  salary,  and,  if  a  certain  proportion  of 
the  net  profits  of  the  business  exceed  that  sum,  he  Is  to  be  paid  such  excess,  held, 
the  amount  of  his  salary  should  be  deducted  as  an  expense  of  the  business,  in 
order  to  determine  the  net  profits  in  an  action  for  an  alleged  excess. 

2.  Bahe. 

But  interest  which,  by  the  partnership  contract,  was  allowed  to  one  of  the  partners 
on  part  of  his  investment  in  the  business,  of  which  plaintiff  knew  nothing  when  he 
entered  into  the  contract,  and  to  which  he  objected  when  informed  of  It,  should 
not  be  deducted  as  an  expense. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Frederick  W.  Buning  against  Joseph  J.  Kittell.  The  following 
statement  of  facts  made  by  the  appellant  was  adopted  by  the  court  as  correct: 

On  the  4th  day  of  January,  1886,  plaintiff  entered  into  a  written  agreement 
with  the  defendants,  the  latter  constituting  the  firm  of  J.  Kiltell  &  Co. ,  where- 
by the  latter  employed  appellant  as  clerk  and  salesman  for  one  year  from  Jan- 
uary 1,  1886,  at  a  salary  of  $2,500  for  the  year,  and,  if  one-sixth  of  the  net 
profits  of  the  business  of  the  Brm  during  the  year  should  exceed  S2,500,  the 
appellant  was  to  receive,  as  additional  compensation,  whatever  such  excess 
might  amount  to.  He  was  to  be  allowed  to  draw  $50  a  week  until  the  ex- 
piration of  the  term  mentioned  in  said  agreement,  wlien  he  was  toi'eceivetbe 
balance  that  might  be  due.  The  copartnership  between  the  defendants  com- 
menced January  1,  1886,  and  was  to  continue,  and  did  continue,  for  one  year 
from  that  date.  The  written  contract  between  the  defendants  was  not 
signed  until  March,  1886,  but  related  back  to  January  1,  1886,  and  the  agree- 
ment between  the  defendants  was  in  most  respects  made  verbally  before 
January  1,  1886.  Its  terms  were  discussed  frequently  between  appellant 
and  Loewe  and  the  respondent,  and  the  question  of  how  much  capital 
stock  Kittell  was  to  contribute,  and  how  much  Loewe,  was  particularly  dis- 
cussed, and  Loewe  always  informed  appellant  that  Kittell's  contribution 
was  to  be  $150,000,  and  his  (Loewe's)  whatever  stood  to  his  credit  on  the 
books  of  the  preceding  tirm,  and  appellant's  agreement  of  hiring  was  exe- 
cuted upon  this  representation,  and  all  parties  had  in  contemplation  at  that 
time  that  Kittell  was  to  have  6  per  cent,  on  $150,000  only.  Appellant 
entered  upon  the  performance  of  his  duties  under  the  agreement  of  hiring, 
and  performed  his  obligations  thereunder  fully.  During  the  year  he  drew 
950  per  week,  amounting  in  all  to  $2,600.  In  March,  1886,  three  months 
after  plaintiff's  agreement  was  made  and  executed,  the  defendants  agreed  be- 
tween themselves  that  certain  fixtures  and  rights  and  the  good-wiil  of  the  firm 
all  beloneed  to  Kittell  individually,  and  were  not  a  part  of  his  $150,000  capital 
stock,  and  were  worth  $25,000,  and  that  he  should  be  allowed  6  per  cent,  in- 
terest upon  that  sum  in  addition  to  interest  on  $150,000,  and  this  item  was 
Inserted  in  the  copartnership  articles.  Kittell  had  never  been  allowed  any- 
thing in  previous  copartnership  with  Loewe  for  his  ownership  of  such  prop- 
erty, although  it  had  been  in  use  by  the  previous  firm.  When  appellant  was 
informed  of  the  foregoing  arrangement  between  the  partners  as  to  the  6  per 
cent,  interest  on  the  $25,000,  he  immediately  refused  to  be  bound  by  it. 
After  the  expiration  of  the  year  during  which  the  copartnership  continued, 
the  defendants  had  a  settlement  together,  and  Loewe  withdrew  his  interest, 
and  Kittell  continued  the  business.  The  settlement  between  the  partners  was 
reached  by  arbitration,  in  which  arbitration  the  appellant  took  no  part,  and 
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was  not  In  any  way  represented.  The  defendant  Kittell  was  continuing  the 
business  of  the  copartnership  alone  at  the  tirae  of  the  commencement  of  this 
action,  and,  as  he  bad  assaraed  all  the  firm's  liabilities,  he  is  practically, 
though  not  formally,  the  sole  defendant 

The  defendant  Kittell  now  seeks  to  have  the  settlement  reached  by  the  ar- 
bitration between  the  partners  declared  binding  upon  the  appellant,  or,  at 
least,  to  have  the  court  hold  the  appellant  to  that  settlement  as  a  proper  basis 
for  estimating  the  profits;  and  the  referee,  although  he  expresses  the  opinion 
that  the  plaintiff  is  not  bound  by  that  arbitration,  neverllieless  decides  that 
the  settlement  reached  by  the  arbitration  is  the  correct  basis  for  determining 
plaintiff's  interest,  and,  as  their  settlement  showed  of  profits  only  the  sum  of 
$14,644.88,  one-sixth  of  which  is  less  than  S2,500,  judgment  has  been  ren- 
dered dismissing  the  complaint,  and  also  in  favor  of  the  defendants  for  SlOO 
and  interest,  the  appellant  having  drawn  82,600,  or  $50  per  week,  during  bis 
year  of  employment.  The  appellant,  on  the  trial  of  this  cause,  objected  to  the 
following  items,  whicli  were  cliarged  to  profit  and  loss  account,  and  credited  to 
thedefendantKittell:  Interest  on  $25, 000.  at  6  per  cent.,  $1,500;  guarantyac- 
count,  $3,651.19.  He  also  objected  to  the  item,  charged  to  expense  account 
in  diminution  of  the  profits,  of  appellant's  salary,  $2,500.  He  also  objected 
to  two  items  of  expense  of  $400  and  $778.28,  respectively,  which,  as  a  fair 
man,  he  is  bound  to  admit  the  defendants  sufflclently  explained  on  the  trial; 
so  that  the  items  in  the  account,  as  stated  by  the  referee,  which  are  in  con- 
troversy on  this  appeal,  are  interest,  $1,500;  guaranty,  $8,651.19;  salary. 
$2,500, — the  appellant  claiming  that  his  salary  was  not  an  expense,  but  was 
a  part  of  the  profits  of  the  concern,  just  as  the  share  of  each  partner  was  a 
part  of  the  profits  and  not  an  item  of  expense.  The  appellant  also  objects  to 
the  referee's  ruling  in  directing  judgment  against  him  on  defendants'  coun- 
ter-claim for  $100,  that  sum  having  been  p^d  in  excess  of  the  salary  agreed 
upon.    Plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Beltz  dt  Large,  for  appellant.    B.  &.  Hitchcock,  for  respondent 

Bradt,  J.  The  opinion  of  the  learned  referee  in  this  case  covers,  un- 
doubtedly, the  respective  items  objected  to;  and  the  reasons  assigned  by  him 
for  overruling  the  objections  mentioned,  except  the  sum  of  $1,500  (the  inter- 
est on  $25,000)  for  what  is  called  the  good-will,  are  entirely  satisfactory.  The 
appellant  relies  for  success  upon  the  case  of  Riahton  v.  Griasell,  L.  K.  5£q. 
826,  and  Paine  v.  Howells,  90  N.  Y.  660. 

The  first  of  these  cases  has  no  application  whatever  to  the  facts  developed 
In  this  case.  The  appellant  doubtless  thinks  it  an  authority  showing  the  im- 
propriety of  deducting  his  salary  as  a  part  of  the  expenses  of  the  business; 
but  this  is  an  erroneous  view.  By  the  agreement  there,  it  was  distinctly  un- 
derstood that,  tliough  the  plaintiff  was  to  receive  7  per  cent,  of  the  profits  of 
the  business,  it  was  to  be  made  up  to  $500  in  any  year  in  which  the  share  of 
the  profits  should  be  less  than  that  sura :  and  the  decision  that  the  $500  could 
not  be  deducted  from  the  profits  rested  upon  that  feature  of  the  agreement, 
the  learned  vice-chancellor  saying:  "But  he  has  undertaken  [speaking  of  the 
defendant's  obligation]  that  the  7  per  cent,  should  always  amount  to  at  least 
$500,  and  he  cannot  deduct  the  $500  before  he  takes  the  percentage. "  There 
is  no  other  element  in  the  case  applicable  to  the  facts  here  disclosed. 

The  second  case  is  advantageous,  inasmuch  as  it  was  there  held  tliat,  when 
the  salesman  was  to  receive  for  his  services  a  share  of  the  net  profits  of  the 
business,  the  interest  on  capital  invested  by  the  principal  was  not  an  expense 
to  be  deducted  in  ascertaining  the  profits;  but  in  that  case  there  is  nothing  to 
show  that  the  plaintiff  knew  that  by  the  arrangement  between  the  partners 
interest  was  to  be  allowed  on  the  capital.  It  is  conceded  by  the  plaintiff's 
counsel  that  the  plaintiff  knew  that  interest  upon  the  sum  of  $150,000  was 
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to  be  alloved  upon  the  capital  of  the  defendant  herein,  and  also  interest  upon 
the  amount  of  capital  which  Mr.  Loewe,  the  other  partner,  had  invested;  but 
the  principle  declared  in  that  case  is  evidently  applicable  to  any  sum  upon 
which  interest  is  allowed  of  which  he  had  no  knowledge,  and  with  reference 
to  which,  therefore,  his  contract  could  not  have  been  made.  It  appears  herein 
that  after  the  plaintiff's  agreement  was  made  with  Kiitell  &  Loewe  it  was 
agreed  between  them  that  Kittell  should  have  interest  in  addition  to  the  sum 
of  $150,000,  upon  what  was  said  to  be  the  good-will  of  the  business,  which 
interest  amounted  to  and  was  allowed  at  $1,500.  The  plaintiff,  not  knowing 
of  that,  and  objecting  to  it,  and  refusing  to  be  bound  by  it,  when  advised  in 
reference  thereto,  is  entitled,  under  the  decision  of  Paine  v.  Hotoells,  to  a  de- 
duction of  that  amount  from  the  expenses  of  the  business;  or,  in  other  words, 
to  its  addition  to  the  profits,  which  were  found  to  be  $14,644.88. 

The  item  of  $3,651.19  arose  in  this  way:  At  the  close  of  the  copartnership 
the  defendants,  for  the  purposes  of  liquidation,  called  in  two  disinterested 
merchants  in  the  same  line  of  business  to  determine  the  value  of  the  goods 
on  hand  and  accounts  receivable,  which  consisted  largely  of  the  renewed 
notes  of  customers.  These  arbitrators  fixed  the  value  of  the  stock  and  mer- 
chandise on  hand,  and  reduced  the  value  of  the  bills  receivable  by  that  sum, 
and  upon  that  basis  the  accounts  were  liquidated  and  settled  and  the  profits 
determined  at  $14,644.88.  The  arbitration  was  made  without  consultation 
with  the  plaintiff,  but  in  entire  good  faith,  without  collusion,  and  without 
reference  to  any  claim  or  right  of  the  plaintiff's.  Indeed  the  defendant  took 
no  part  in  it,  leaving  the  disposition  of  it  entirely  to  the  arbitrators. 

It  may  be  assumed,  for  the  purposes  of  this  appeal,  that  the  plaintiff  was 
not  bound  by  the  determination  of  the  arbitrators;  but  the  fact  would  then  be 
that  the  liquidation  was  incomplete,  and  that  the  exact  profits  could  not  be 
determined  unless  the  result  of  the  arbitration  is  accepted.  If  the  plaintiff 
rejects  the  arbitration,  then  his  action  is  not  maintainable  until  he  can  show 
what  the  one-sixth  of  the  actual  profits,  were,  and  that  they  exceeded  the 
amount  of  his  salary.  There  does  not  seem  to  be  any  doubt  that  the  salary 
paid  to  the  plaintiff  was  a  legitimate  expense  of  the  business,  which  should 
be  allowed  in  estimating  the  amount  of  the  profits.  The  result  is  that  the 
snm  of  $1,500  was  improperly  allowed  as  interest  upon  the  good-will,  and 
should  be  added  to  the  profits,  making  a  total  of  $16,144.88,  one-sixth  of 
which  is  $2,690.81.  This  conclusion  necessarily  disposes  of  the  counter-claim 
interposed,  which  amounts  to  only  $100,  and  renders  it  necessary  to  reverse 
the  judgment,  and  order  a  new  trial,  with  costs  to  appellant  to  abide  the 
event,  unless  the  parties  consent  to  the  modification  herein  suggested.  All 
concur. 


Lttubs  v.  Sufbehe  Lodge  Kniohts.and  Ladies  of  Honob. 

(Supreme  Court,  Oeneral  Term,  First  Department.    November  7, 1889.) 

1.  Mutual  Benefit  Inscrakox — Chanqb  op  Bekeficiart — ^Vested  Right. 

The  laws  of  the  mutual  benefit  association  of  which  deceased  was  a  member  pro- 
vided that  the  member  might  change  the  beneficiary  of  the  relief  fund  csertiflcate, 
and  a  new  certificate  be  issued  on  surrender  of  the  old  one.  By  Laws  N.  T.  1 838,  a  176, 
S  18,  the  right  to  effect  such  a  cbange  is  made  obligatory  on  the  association,  and  the 
right  is  given  to  make  such  change  without  consent  of  the  beneficiary.  Held,  that 
plaintiff,  who  was  named  in  the  first  certificate  issued  to  decedent,  which  was  after- 
wards annulled  and  a  new  one  issued,  had  no  vested  right  in  the  certificate. 

a.  Samb. 

The  fact  that  the  decedent  attempted  to  name  a  beneficiary  in  the  second  certifi- 
cate, who  was  not  entitled  to  take  under  the  rules  and  regulations  of  the  associa- 
tion, conferred  no  right  on  plaintiff. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Sophia  Luhrs  against  the  Supreme  Lodge  Knights  and  Ladies  of 
Honor.    Yerdict  was  direct«d  in  favor  of  defendant,  and  plaintiff  appeals. 
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Argued  before  Yak  Brttnt,  P.  J.,  and  Brady  and  Daxiels,  JJ. 
Alfred  isteckler,  for  appellant.     Henry  F.  Lippold,  for  respondent. 

Vait  Brtint,  F.  J  The  defendant  is  a  charitable  and  benevolent  associa- 
tion, organized  under  the  laws  of  the  state  of  Kentucky,  having  a  subordinate 
association  in  the  county  of  Kings  and  state  of  New  Yorklcnown  as  "Teutonia 
Lodge  No.  794."  In  1883  one  John  Luhrsl>ecame  a  member  of  said  Teutonia 
lodge,  and  remained  such  member  until  the  time  of  his  death.  In  May,  1886. 
the  defendant  issued  its  certificate  to  said  John  Luhrs,  entitling  the  benefici- 
ary named  tlierein  to  participate  in  its  relief  fund  to  the  amount  of  $1,000  at 
his  death,  such  beneficiary  being  Sophia  Luhrs.  In  November,  1886,  John 
Luhrs,  being  desirous  to  change  the  beneficiary  named  in  the  certiGcate, 
caused  the  same  to  be  surrendered,  and  a  new  certificate  was  issued  in  lieu 
thereof  to  John  Luhrs  in  which  the  beneficiary  named  was  his  niece  Annie 
M.  Meyer.  The  rules  and  regulations  of  the  corporation  required  the  bene- 
ficiaiy  to  be  some  member  of  the  family  of  the  assured,  or  person  dependent 
upon  him.  The  proof  in  the  action  tended  to  show  that  Annie  M.  Meyer  was 
not  the  niece  of  the  assured,  and  there  is  no  evidence  that  she  was  in  any  way 
dependent  upon  him.  John  Luhrs  having  died,  the  plaintiff,  the  beneficiary 
named  in  the  first  certificate,  brought  this  action  to  recover  the  01,000  pro- 
vided to  be  paid  by  the  first  certificate.  Thelearned  judge  who  presided  at 
the  trial  directed  a  verdict  for  the  defendant  upon  the  ground  that,  no  matter 
what  might  be  the  claim  of  Annie  M.  Meyer,. the  plaintiff  had  none  because 
the  certificate  In  pursuance  of  which  she  claimed  had  been  surrendered  and 
canceled,  and  from  the  judgment  thereupon  entered  this  appeal  is  taken. 
The  foundation  of  the  plaintiff's  claim  is  the  proposition  that  John  Luhrs,  at 
the  time  of  the  taking  out  of  the  first  certificate,  having  designated  the  plain- 
tiff as  his  beneficiary,  could  not  by  any  act  of  bis  deprive  her  of  the  money 
due  upon  the  policy,  as  her  counsel  calls  the  certificate.  That  this  has  been 
the  policy  of  the  law  in  this  state  in  respect  to  policies  of  life  insurance  is  un- 
doubtedly true,  and  if  the  same  rules  are  to  apply  to  the  certificate  in  question 
which  have  obtained  in  respect  to  such  policies  the  point  would  be  well  taken. 
But  there  are  two  differences  in  the  citse  at  bar  which  seem  to  show  that  the 
point  taken  cannot  obtain.  In  the  first  place,  by  the  laws  of  the  defendant 
the  right  to  change  a  relief  fund  certificate  after  its  issuance  is  expressly  rec- 
ognizeid  where  provision  is  made  for  such  change,  and  the  issuance  uf  a  new 
certificate  upon  the  surrender  of  the  old  one;  and  in  the  second  place,  by  the 
express  provisions  of  section  18  of  chapter  175  of  the  Laws  of  1883,  which  by 
section  16  is  madeapplicable  to  associations  organized  in  another  state,  but  do- 
ing business  in  this,  the  right  to  effect  such  a  change  is  made  obligatory  upon 
such  association,  and  the  right  is  given  to  make  such  change  without  the  con- 
sent of  the  beneficiary.  These  circumstances  take  the  case  out  of  the  ordinary 
rule  governing  the  construction,of  life  insurance  policies,  in  respect  to  which 
such  features  have  not  existed,  and  the  legislation  referred  to  shows  that  the 
policy  of  this  state  in  respect  to  the  certificates  of  benefit  issued  by  associa- 
tions similar  to  the  defendant  is  that  the  beneficiary  shall  take  no  vested  right 
by  the  issuance  of  the  certificate.  The  fact  that  the  assured  attempted  to 
name  a  beneficiary  who  was  not  entitled  to  take  under  the  rules  and  regula- 
tions of  the  defendant  confers  no  right  upon  the  plaintiff.  If  the  assured 
named  a  beneficiary  who  is  not  entitled  to  claim  under  the  laws  governing 
the  association,  then  the  benefit  either  goes  to  bis  personal  representative,  or 
reverts  back  to  the  relief  fund ;  but  the  certificate  under  which  the  former 
beneficiary  could  claim  is  not  thereby  reinstated;  that  has  been  surrendered 
and  canceled,  has  ceased  to  exist,  and  all  rights  under  it  are  ended.  Tlieaa- 
sociation  only  can  raise  the  question  as  to  whether  the  beneficiary  named  in 
the  certificate  is  entitled  to  claim,  and  this  defense  cannot  be  interposed  by  a 
person  in  whose  favor  uo  certificate  exists  and  who  has  no  other  claim.   Even 
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if  the  personal  representative  of  the  assured  might  have  a  claim  in  case  the 
beneficiary  niimed  in  the  second  certificate  could  not  take,  such  claim  is  not 
represented  by  the  plaintiff.  We  have  not  considered  it  necessary  to  notice 
the  objections  to  tlie  testimony  of  the  witness  Koch,  as  without  his  evidence 
the  fact  appears  that  the  old  certificate  was  surrendered,  and  the  new  one  is- 
sued to  John  Luhrs,  the  assured.  The  judgment  appealed  from  must  there- 
fore be  a£Brmed,  with  costs.    All  concur. 


People  ex  rcl.  Sullivan  v.  Fbemch  et  a^,  Police  Commissioners. 
{Supreme  Court,  General  Term,  First  Department.    November  7, 1889.) 

MUHICIPAI.  CORPOKATIORa — ^DlBCHABOB  Or  POUCBMAN — EvrDENCE. 

On  certiorari  to  review  the  decision  of  the  police  commissioners  of  New  York 
city  in  dismissing  relator  from  the  police  foroe  for  drunkenness  while  on  duty,  the 
testimony  of  a  roundsman  was  that  he  found  relator  about  9  p.  m.,  under  the  influ- 
ence of  liquor;  that  he  staggered,  and  witness  took  bim  to  the  stution-house;  and 
that  relator  was  incoherent  in  his  talk,  like  a  man  under  the  influence  of  liquor. 
This  was  corroborated  by  the  testimony  of  the  serKeant,  who  observed  the  condi 
tlon  of  the  relator  after  be  was  taken  to  the  station-house.  The  relator's  testlmoay 
tended  directly  to  exonerate  him  from  the  charge  of  drunkenness.  Held,  that 
the  action  of  the  commissioners  in  dismissing  relator  was  proper. 

On  certiorari  to  review  the  dismissal  of  Philip  O'Sullivan  from  the  police 
force  of  the  city  of  New  York  by  Stephen  B.  French  and  others,  police  com- 
missioners. 

Argued  before  Van  Bbttnt,  P.  J.,  and  Babbett  and  Daniels,  JJ. 

Louis  J.  Grant,  for  relator.    Bdward  J.  Hawke,  for  respondents. 

Daniels,  J.  The  charge  made  against  the  relator  was  that  he  had  been  so 
much  under  the  influence  of  liquor  during  his  tour  of  patrol  duty  on  Decem- 
ber 3U,  1888,  as  to  be  unfit  for  tliat  duty.  The  evidence  of  roundsman  Will- 
iam Cruise,  who  saw  him  about  9  o'clock  in  the  evening  of  that  day,  is  posi- 
tive and  direct  that  the  relator  was  then  under  the  influence  of  liquor.  He 
spoke  to  him  concerning  his  condition,  but  received  no  answer,  and  his  testi- 
mony is  that  he  staggered,  and  the  witness  took  him  to  the  station-house,  and 
he  thought  he  was  drunk.  He  also  testifled  that  he  seemed  to  be  incoherent 
in  his  speech,  like  a  man  under  the  influence  of  liquor.  This  evidence  tended 
very  directly  to  prove  the  truth  of  the  charge  contained  in  the  speciflcation. 
It  certainly  was  not  diminished  in  its  force  by  that  of  Sergeant  Cornelius 
Weston,  who  inspected  and  observed  the  condition  of  the  relator  after  he  bad 
been  taken  to  the  station-house.  His  testimony  is  that  there  was  a  faint  odor 
of  liquor  from  iiis  breath,  and  he  did  not  think  he  was  fit  to  be  on  his  post, 
although  he  could  walk  substantially  straight,  when  he  was  called  upon  to 
make  that  endeavor.  His  opinion  was  that  the  relator  was  suffering  from  the 
effects  of  liquor  at  tiie  time.  Tiie  evidence  of  the  physician  did  not  materially 
change  that  given  by  tliese  two  witnesses;  for  he  did  not  observe  him  until 
some  hours  after  he  had  been  taken  to  the  station-house.  That  given  by  the 
relator  himself  tended  directly  and  fully  to  his  own  exoneration,  but  whether 
it  should  be  accepted  and  followed  in  the  disposition  of  the  charge  was  a  ques- 
tion, under  this  state  of  the  evidence,  which  was  addressed  wholly  to  the  com- 
missioners themselves.  They  were  not  legally  bound  to  adopt  or  follow  his 
statement,  but  they  were  authorized  to  reject  it  aa  unworthy  of  reliance,  if 
they  believe  the  evidence  of  the  roundsman,  sustained  so  far  as  it  was  by  the 
farther  testimony  which  the  sergeant  gave;  and  with  the  view  which  they 
considered  they  were  from  the  evidence  required  to  adopt,  this  court,  under 
the  writ  of  certiorari,  has  no  authority  to  interfere.  As  that  has  been  de- 
clared by  section  2140  of  tlie  Code  of  Civil  Procedure,  the  court  is  only  au- 
thorized to  relieve  the  party  complaining  of  the  decision,  either  when  it  may 
not  be  sustained  by  competent  proof,  or  when  there  may  be  such  a  prepon- 
derance of  proof  as  will  justify  an  order  setting  aside  the  verdict  of  a  jury  as 
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against  the  weight  of  evidence.  Neither  of  these  conditions  is  presented  by 
the  proof  which  was  talsen  before  the  commissioners,  and,  as  the  power  of  the 
court  has  in  this  manner  been  defined,  no  reason  Is  disclosed  for  interfering 
with  their  determination.  But  under  the  authority  of  this  section,  as  well 
88  under  the  case  of  People  v.  French,  110  N.  Y.  494, 18  N.  E.  Kep.  138, 
these  proceedings  are  required  to  be  affirmed.    All  concur. 


Wygant  v.  Bbown. 

(Supreme  Court,  Oeneral  Term,  First  Department    ITovember  7, 1889.) 

JnnoHBNT—DET'AnLT— Motion  to  Sbt  Asms — Diltobkcb. 

Where  judgment  by  default  was  entered  in  December,  1886,  and  notloe  of  appli- 
cation to  set  It  aside  was  not  given  till  July,  1888,  no  satisfactory  reason  ezcosing 
the  delay  being  presented,  the  application  was  not  made  with  reasonable  diilxeiioe, 
and  it  was  properly  denied. 

Appeal  from  special  term,  Kew  York  county. 

Argued  before  Van  Brunt,  P.  J.,  and  Barrett  and  Daniels,  JJ 

Robert  Christy,  for  appellant.    E.  A.  B.  Man,  for  respondent. 

Danxels,  J.  The  judgment  was  entered  in  the  action  by  default  in  De- 
cember, 1886,  and  it  was  not  until  July,  1888,  that  notioj  was  given  of  the 
application  to  set  aside  the  default  and  permit  ah  answer  to  be  served.  No 
satisfactory  reason  excusing  this  delay  has  been  presented  by  the  papers.  For 
the  purpose  of  securing  the  success  of  such  an  application,  the  law  is  explicit 
that  it  must  be  made  with  reasonable  diligence  after  the  default  shall  have  be- 
come known  to  the  party  affected  by  it.  This  application  was  not  made  as 
this  rule  requires  that  it  should  have  been  made  to  entitle  it  to  succeed.  The 
defendant  delayed  taking  the  necessary  proceedings  for  this  purpose  for  too 
long  a  period  of  time.  She  thereby  lost  her  right  to  the  interference  of  the 
court  in  her  behalf,  and  the  order  from  which  the  appeal  has  been  taken, 
should  be  affirmed,  with  $10  costs  and  the  disbursements.    All  concur. 


Thompson  et  al.  «.  Hawks  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department,    November  7, 1889.) 

Aonos— When  Uiintainabijc. 

Plaintiff's  testator,  as  a  condition  for  substituting  an  attorney  in  a  pending  snl^ 
was  required  to  enter  into  a  bond  to  pay  the  former  attorney  any  sum  he  might  re- 
cover in  a  suit  for  fees.  He  obtained  one  D.  to  furnish  the  bond,  giving  him  certain 
railroad  bonds  as  security.  Two  years  and  a  half  after  testator's  death,  the  attorney 
not  having  filed  his  claim  against  testator's  estate,  his  executors  sued  him  and  tfaie 
surety,  seeking  to  compel  the  attorney  to  file  his  claim  within  three  months  or  bo 
debarred  from  a  suit  on  the  bond,  in  order  that  the  estate  might  be  settled.  JBeUt, 
that  the  action  would  not  lie. 

Appeal  from  special  term. 

Jennie  M.  Thompson  and  another,  as  executors  of  the  will  of  John  B. 
Thompson,  deceased,  sued  Edward  H.  Hawke  and  one  Danziger.  From  a 
judgment  sustaining  a  demurrer  to  the  complaint  plaintiff  appeals. 

Argued  before  Van  Bktjnt,  P.  J.,  and  Bradt  and  Daniei.s,  JJ. 

Lewis  Sanders,  for  appellants.    Lawton  d-  New,  for  respondent  Hawke. 

Van  Brunt,  P.  J.  In  April,  1886,  John  B.  Thompson,  plaintiffs'  testator, 
as  a  condition  for  substituting  another  attorney  in  place  of  his  attorney,  the 
defendant  Edward  H.  Hawke,  in  a  suit  then  pending  in  the  court  of  common 
pleas  brought  by  Richard  J.  Capron  and  another,  was  required  to  give  a  bond, 
with  a  real-estate  surety,  in  the  penal  sum  of  $10,000,  to  well  and  truly  pay 
said  Hawke,  his  heirs  or  assigns,  such  sum  of  money  as  said  Hawke  may  re- 
cover  in  any  action  which  may  be  brought  by  him  against  the  said  Tbompso^ 
for  professional  services  and  disbursements  in  the  suit  of  Capron  and  Merriass 
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against  Thompson.  Thompson  gave  the  bond,  with  the  defendant  Danziger 
aa  hia  surety,  on  the  2l8t  of  May,  1886.  To  secure  Danziger,  Thompson 
pledged  with  him  $10,000  in  the  bonds  of  the  Columbus  &  Indianapolis  Cen- 
tral Uailroad  Company.  Thompson  died  on  the  12th  of  Kovember,  1886.  and 
plaintiffs  were  appointed  his  executors.  In  March,  1889.  two  years  and  a 
half  after  Thompson's  death,  and  nearly  three  after  giving  the  bond,  plain- 
tiffs requested  the  defendant  Hawke  to  present  his  claim  against  their  testa- 
tor's estate;  and  on  the  26th  of  March,  1889,  plaintiffs  commenced  advertis- 
ing the  usual  executor's  notice  for  tlie  presentation  of  claims;  and  on  the  lltb 
of  April  they  commenced  this  action  to  require  the  defendant  Hawke,  within 
tbree  months  from  the  entry  of  the  decree  herein,  to  present  his  claim  for 
services  in  the  Capron  and  Merriam  case,  or  to  be  debarred  from  bringing 
suit  on  the  bond;  because,  as  plaintiffs  allege,  unless  Hawke  should  present 
hia  claim  or  bring  an  action  to  recover  the  amount  thereof  they  will  be  unable 
to  distribute  the  assets  of  the  estate  in  accordance  with  the  will,  or  to  obtain 
from  said  Danziger  the  railway  bonds  pledged  to  him  as  security.  It  seems 
to  be  conceded  by  the  learned  counsel  for  the  appellant  that,  Thompson  living, 
this  action  could  not  be  maintained;  but,  Thompson  dead,  tliat  equities  arise 
in  the  plaintiffs'  favor  out  of  their  trust  relation  to  tlie  property  of  the  de- 
ceased and  the  statutes  governing  claims  against  executors.  But  it  is  difficult 
to  see  how  the  court  can  step  in  and  add  additional  or  other  provisions  to  the 
contract  between  Thompson  and  Hawke  simply  because  Thompson  has  died. 
Simply  because  Thompson  indemnified  his  surety  upon  the  bond  in  no  way 
affected  the  right  of  Hawlce  nnder  his  contract.  He  was  not  a  party  to  such 
indemnification,  and  had  nothing  to  do  With  it.  That  was  a  private  arrange- 
ment between  Thompson  and  his  surety.  The  statutes  have  fixed  Hawke's 
right  under  his  contract,  and  certainly  this  court  cannot  intervene  and  im- 
pose new  conditions,  which  the  court  under  whose  ruling  the  contract  was 
given  has  not  imposed.  Thompson  having  accepted  a  favor  upon  the  condi- 
tion of  making  this  contract,  simply  because  he  has  died  bis  estate  cannot 
claim  exemption  from  the  full  liability  assumed  by  him.  The  judgment  ap- 
pealed from  should  be  affirmed,  with  costs.    All  concur. 


Thompson  et  al.  v.  St.  ITicbolas  Nat.  Bane. 

(Supreme  Court,  General  Term,  First  Department.    November  7, 1889.) 

TiZATio?T  or  Costs. 

It  is  wltliln  the  discretion  of  the  court  to  have  a  taxation  of  costs  opened  in  order 
that  an  application  for  an  extra  allowance  may  be  made. 

Appeal,  from  special  term.  New  York  county. 

Application  for  retaxation  of  costs. 

Argued  before  Van  Brunt,  F.  J.,  and  Daniels  and  Brabt,  JJ. 

Xewis  Sanders,  for  appellants.    John  A.  Taylor,  for  respondent. 

Van  Bbttnt.  P.  J.  It  is  undoubtedly  true  that  applications  for  additional 
allowance  can  only  be  made  before  final  costs  are  adjusted,  but  it  is  also  true 
that  the  court  may  set  aside  a  taxation  of  costs  upon  a  proper  application,  for 
the  purpose  of  allowing  a  motion  for  an  extra  allowance  to  be  made.  This  is 
what  was  done  in  the  case  at  bar.  The  defendant,  having  been  mistaken  in 
bis  view  that  he  was  entitled  to  tax  the  allowance  which  had  been  previously 
granted,  asked  to  have  the  taxation  opened  in  order  that  he  might  make  a  new 
application  for  an  allowance,  which  request  was  granted,  and  we  see  no  rea- 
son to  interfere  witli  the  discretion  thus  exercised.  The  order  appealed  from 
should  be  affirmed,  with  $10  costs  and  disbursements.    All  concur. 
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Beck  v.  Pheniz  Ins.  Cki. 
(Supreme  Court,  General  Term,  Firgt  Department.   November  r,  1889.) 

1.  MaRINB  INSUBAKCK — ^RlOTBTEBED  lOWSkOfi. 

A  warranty  not  to  load  a  Teasel  more  than  her  "  registered  tonnage  "  is  a  warranty 
Dot  to  load  more  tons, of  weight  than  the  ship  could  ctury,  a*  entered  npon  the  offl- 
cial  record  as  the  ship's  tonnage. 

2.  Sams. 

An  American  ship  was  rej^istered  at  the  cnstom-house  at  916  71-90  tons.  She  was 
transferred  to  the  Hanorenan  flag,  and  then  was  registered  at 792  tons.  Held,  that 
a  vessel's  registered  tonnage  is  that  of  her  home  port,  and  a  warranty  made  after 
such  transfer,  not  to  lo-d  above  her  registered  tonnage,  was  broken  by  loading  her 
with  901  tons. 

Motion  for  new  trial  on  exceptions. 

Frederick  Beck  sued  the  Fticenix  Insurance  Company  on  a  policy  of  insur- 
ance. Judgment  was  rendered  for  plaintiff.  For  opinion  on  former  motion 
in  ttie  case,  see  5  N.  Y.  Supp.  543. 

Argued  before  Van  Brunt,  V.  J.,  and  Daniels  and  Babrett,  JJ. 

George  A.  Black,  for  ttie  motion.    Joseph  A.  8houdy,  opposed. 

Van  Brunt.  P.  J.  Tiie  only  exception  which  it  is  necessary  to  consider 
on  this  motion  is  that  which  was  taken  by  the  defendant  to  the  direction  of  a 
verdict  in  favor  of  the  plaintifC  by  the  court.  Neitlier  party  asked  to  go  to 
the  jury  upon  any  question  of  fact,  and  both  asked  the  court  to  direct  a  ver- 
diet.  Under  this  state  of  the  record  the  only  question  presented  by  the  ex- 
ception to  be  mentioned  is  whetlier  there  Is  any  evidence  to  sustain  the  direc- 
tion given.  This  case  has  been  four  times  tried  at  the  circuit.  Upon  each 
of  the  three  trials  preceding  the  one  now  under  consideration  the  complaint 
was  dismissed,  and  such  dismissal  was  declared  by  the  general  term  to  tie  er- 
roneous, and  all  the  questions  raised  upon  this  appeal,  except  the  one  of  over- 
loading, have  been  settled  against  the  defendant,  and  even  this  it  is  claimed 
by  the  plaintiff  was  also  determined  upon  the  last  appeal  adversely  to  the  de- 
fendant. This  action  is  brouglit  to  recover  for  a  loss  upon  a  policy  of  insur- 
ance issued  in  the  year  1865  upon  the  ship  Elise  liuger.  Among  the  other 
provisions  of  the  policy  is  one  whereby  the  assured  warranted  that  the  ship 
should  not  be  loaded  more  than  her  registered  tonnage  with  lead,  marble,  coal, 
or  iron  on  any  one  voyage.  The  evidence  showed  that  the  ship  sailed  with  a 
cargo  of  coal  of  901  tons,  each  ton  weighing  2,240  pounds,  and  the  question  pre- 
sented is  whether  thus  laden  there  was  a  breach  of  the  warrranty  at)ove  men- 
tioned. 

What  is  meant  by  "registered  tonnage"  in  the  policy?  "Tonnage"  is  de- 
fined to  be  "the  cubical  contents  or  burden  of  a  ship  in  tons,  or  the  amount 
of  weight  which  one  or,  several  ships  will  carry."  "Ton"  is  defined  to 
be  "a  certain  weight  in  pounds,"  or  "a  certain  weight  or  space  by  which 
the  burden  of  a  ship  is  estimated."  "To  register"  is  "to  enter  in  a  register; 
to  record  formally  and  distinctly;  to  enroll;  to  enter  in  a  list."  A  "register" 
is  delined  to  be  "an  olHcial  record."  The  "registered  tonnage"  of  a  ship, 
then,  appears  to  be  the  cubical  contents  of  the  ship  expressed  in  tons,  or  the 
amount  of  weight  which  she  will  carry  as  entered  upon  some  official  record. 
That  cubical  contents  could  not  have  been  intended  by  the  parties  in  the  clause 
in  question  seems  to  be  apparent  from  the  language  of  the  warranty:  "War- 
ranted not  to  load  more  than  her  registered  tonnage  with  lead,  marble,  coal, 
or  iron  on  any  one  passage."  A  cube  of  lead  would  weigh  very  much  more 
than  the  same  cube  of  coal,  therefore  it  was  not  space  to  be  filled  which  was 
referred  to,  but  weight,  and  by  "registered  tonnage"  the  parties  understood 
to  be  meant  the  nnmlier  of  tons  of  weight  which  the  ship  could  carry  as  en- 
tered upon  the  olBcial  record  as  the  ship's  tonnage. 
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This  brioKS  us  to  the  real  question  in  the  case, — what  was  the  official  record 
of  this  vessel's  carrying  capacity  at  the  time  of  the  issuance  of  this  policy? 
The  Elise  Buger  was  formerly  an  American  ship,  built  at  Mystic,  Conn., 
and  appears  to  have  been  registered  at  the  New  York  custom-house  by  the 
laws  of  the  United  States,  and  a  certificate  of  registry  issued  to  her.  Her 
tonnage  as  then  registered  was  916  71-96  tons.  Prior  to  the  time  of  the  is- 
saance  of  the  policy  of  insurance  in  question  the  ship  was  not  remeasured 
here,  nor  did  she  ever  receive  any  other  certificate  of  American  registry.  In 
1862  or  1863  the  ship  was  placed  under  the  flag  of  Hanover,  and  was  sailing 
under  such  flag  at  the  time  of  this  insurance.  When  placed  under  the  Han- 
overian flag,  the  ship  received  a  new  register,  which  was  lost  with  the  vessel. 
In  the  ships'  register  book  kept  at  Stade  (the  county-seat  of  the  port  of  Gees- 
cumnnde,  the  home  port  of  the  vessel)  tlie  tonnage  of  tlie  vessel  is  stated  to  be 
851.97  commercial  lasts,  which  appear  to  equal  792  tons.  It  is  true  that  the 
plaintifl  claims  that  there  is  evidence  showing  that  351.97  commercial  lasts 
are  the  equivalent  of  1,056  tons,  but  an  examination  of  the  evidence  upon 
"Which  this  claim  is  founded  shows  that  this  apparent  difference  arises  from  a 
change  in  the  rules  for  measurements  adopted  by  the  German  Empire,  July 
5.  1872,  long  after  the  loss  of  the  vessel  in  question.  If  the  record  of  the 
vessel's  carrying  capacity  as  found  in  the  New  York  custom-house  at  the  time 
of  the  issuing  the  policy  is  to  be  considered  as  tl)e  one  referred  to,  then  there 
was  no  breach  of  the  warranty.  If,  however,  her  Hanoverian  register  is  to 
control,  then  there  seems  to  have  been  a  breach. 

At  the  former  trial,  there  being  no  evidence  of  any  other  registry,  the  New 
'York  custom-house  registry  was  deemed  to  have  been  referred  to;  but  upon 
this  trial  it  has  been  made  to  appear  tliat  the  vessel  was  not  then  sailing  un- 
der that  registry;  that  she  had  abandoned  her  character  as  an  American  vessel; 
that  She  was  sailing  under  a  foreign  flag;  had  procured  a  new  registry,  upon 
which  her  tonnage  or  carrying  capacity  was  stated  as  351.97  commercial  lasts, 
the  equivalent  of  792  tons.  It  seems  to  us  that  this  evidence  hits  entirely 
changed  the  effect  of  the  proof  as  it  appeared  upon  the  previous  trial.  The 
parties,  in  speaking  of  the  "registered"  tonnage  of  a  vessel,  must  have  re- 
ferred to  that  tonnage  which  appeared  upon  the  papers  under  which  the  ship 
was  then  sailing,  and  not  to  the  tonnage  as  contained  in  a  register  which  had 
been  abandoned,  and  for  which  a  new  one  had  been  substituted.  A  ship's 
register  is  a  well-understood  paper  or  document.  It  is  a  license  from  the  gov- 
ernment whose  flag  she  flies  and  sails  under,  and  contains  particulars  for  her 
identification.  It  is  the  ship's  passport,  issued  by  the  government  whose 
citizen  she  is.  Among  the  items  stated  in  this  register  is  her  carrying  ca- 
pacity or  tonnage,  and  this  is  taken  from  the  entry  upon  the  official  record  of 
her  home  port,  and  hence  is  her  registered  carrying  capacity  or  tonnage.  The 
ship's  then  registered  tonnage,  therefore,  seems  to  be  that  which  is  entered 
upon  the  official  record  of  her  home  port,  and  applying  tliis  rule  the  warranty 
seems  to  have  been  broken,  she  being  loaded  with  901  tons,  when  her  register 
allowed  only  792  tons.  The  judgment  appealed  from  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  event.    All  concur. 


Tn  re  Flvhb. 
(Supreme  Court,  Oenerai  Tern,  Flnt  Department,    November  7, 1889.) 

BxnaiNcs— Objsotions  Waivxd. 

On  motion  to  appoint  a  referee  in  place  of  a  deceased  referee,  whose  appointment 
has  been  oCBrmea  on  appeal,  objections  to  the  merits  of  the  original  application  can- 
not be  considered. 

Appeal  from  surrogate's  court.  New  York  county. 

Application  by  Sarah  Lenita  Plumb,  a  minor,  for  the  removal  of  James 
Xeale  Plumb  as  general  guardian  of  her  person  and  estate.    For  former  re- 
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ports  of  different  phases  of  the  litigation,  see  4  N.  Y.  Snpp.  135,  831.  From 
an  order  appointing  a  referee  in  place  of  a  deceased  referee,  James  N.  Plumb 
appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bahkett  and  Daniels,  JJ. 

Vanderpoel,  Cuming  &  Goodwin,  {Henry  Thompson,  of  counsel,)  for  ap- 
pellant. Turner,  MeClure  &  Ralston,  {David  MeClure,  of  counsel,}  for  re- 
spondent. 

Van  Brunt,  P.  J.  This  general  term  decided  upon  an  appeal  from  the 
order  directing  a  reference,  and  appointing  the  referee,  who  has  since  died, 
that  the  surrogate  had  the  power  to  make  the  order  appealed  from.  4  N.  Y. 
Supp.  135.  The  1 1- feree  named  in  that  order  having  died,  this  motion  was 
made  to  appoint  some  suitable  person  as  referee  in  the  place  of  the  deceased  ref- 
eree. Upon  the  hearing  of  this  motion  the  counsel  for  the  appellants  at- 
tempted to  raise  objections  to  the  sufflciency  of  the  petition  which,  upon  the 
previous  appeal,  this  court  held  would  have  been  fatal  to  the  original  applica- 
tion had  they  been  made  before  answer  was  filed  to  the  petition.  It  seems  to 
be  clear  that  such  objections  cannot  avail  upon  this  motion.  The  proceeding 
was  before  the  surrogate.  He  had  determined  that  a  reference  was  necessary  to 
take  proof,  and  this  determination  has  been  affirmed  upon  appeal.  The  ref- 
eree originally  named  having  died,  the  onlyquestion  before  the  surrogate  was 
the  naming  of  another  in  bis  place.  The  determination  to  refer  having  been 
upheld  and  being  finally  determined  to  be  proper,  no  objection  going  to  the 
merits  of  the  application  can  be  entertained.  As  was  stated  upon  the  pre- 
vious appeal,  this  objection  comes  too  late.  The  order  appealed  from  should 
be  affirmed,  with  f  10  costs  and  disbursements.    All  concur. 


Jaubs  «.  MoCreebt. 

{Supreme  Court,  Oeneral  Term,  Fint  Department    November  7, 1889.) 

DBri.ni.T  JvnoMBMTS — Onramo — L^chss. 

A  default  will  not  be  opened  on  motion,  when  the  party  maMng  the  motion  has 
been  guilty  of  great  laches  therein. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Edward  F.  James  against  James  McCreery.  Plaintiff  was  de- 
faulted.   From  an  order  denying  his  motion  to  open  the  default  he  appeals. 

Argued  before  Van  Brunt,  P.  J„  and  BrAdy  and  Daniels,  JJ. 

E.  F.  James,  pro  se.  Dunning  dk  Fowler,  {W.  F.  Dunning,  of  counsel,) 
for  respondent. 

Van  Brunt,  P.  J.  The  appeal  in  this  case  seems  to  have  been  based  upon 
the  idea  that  a  default  is  to  be  opened  in  every  case  as  a  matter  of  course. 
The  motion  is,  we  think,  a  mistaken  one,  and  such  motions  should  not  be 
granted  where  the  party  applying  has  been  guilty  of  laches,  or  where  the  de- 
nial of  the  motion  will  not  do,  under  all  the  circumstances,  an  irreparable  in- 
jury to  the  party  in  default.  There  is  no  good  reason  why  all  the  damages 
arising  from  the  negligence  of  a  party  or  his  attorney  should  be  visited  upon 
the  opposing  party  to  the  action,  as  wonld  be  the  case  if  defaults  were  to  be 
opened  as  a  matter  of  course.  The  plaintiff  in  this  case  has  been  guilty  of 
great  laches  in  the  making  of  this  motion,  and  should  be  remitted  to  a  new 
action  for  the  enforcement  of  his  rights,  if  he  has  any.  The  order  appealed 
from  should  be  afflrmeU,  with  $10  costa  and  disbursements.    All  concur. 
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United  States  Land  &  Investment  Co.  v.  Busset. 
(Supreme  Court,  Oeneral  Term,  First  Department.    November  7, 1889.) 

IIITBBPI.EASKB— LaCHBB. 

Where  an  action  of  replevin  was  brought  in  January,  1889,  and  defendant  ap- 
I)eared  and  made  a  motion  in  the  case,  February  4th,  and  knew  at  the  time  that  a 
non-resident  was  the  real  party  in  interest,  a  motion  by  defendant  to  interplead, 
and  substitute  the  non-resia«nt  as  defendant,  made  in  June,  was  too  late. 

Appeal  from  special  term,  New  York  county. 

The  United  States  Land  &  Investment  Company  sued  W.  G.  Bussey  in  re- 
plevin, to  recover  possession  of  a  mortgage  bond.  From  an  order  of  inter- 
pleader substituting  H.  A.  Herbert,  a  non-resident,  as  defendant,  plaintiff 
appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bkady  and  Daniels,  JJ. 

Waller  8.  Coioles,  for  appellant.     W.  O,  Biissey,  for  respondent. 

Yan  Bbtjnt,  p.  J.  TVe  are  of  the  opinion  that  this  motion  should  not  have 
been  granted  because  oF  the  laches  of  the  defendant.  The  defendant  was 
bound  to  move  with  diligence  if  he  desired  to  withdraw  himself  from  the 
contest  upon  the  ground  of  no  interest.  In  the  case  at  bar  the  action  was 
commenced  January,  1889,  and  the  property  in  dispute  was  talien  possession 
of  by  the  sheriff.  The  defendant  duly  appeared,  and  excepted  to  the  sufficiency 
of  the  securities  named  in  the  undertaking  given  in  behalf  of  the  plaintiff, 
and  as  early  as  February  4,  1889,  made  his  motion  requiring  the  plaintiff  to 
file  additional  or  larger  security.  Even  motion  to  interplead  was  not  made 
until  June,  1889.  During  all  this  time  tlie  defendant  was  as  well  aware  as 
he  now  is  that  Herbert  was  the  party  really  interested,  and  yet  be  made  no 
move  to  have  Mr.  Herbert  substituted  as  defendant,  although  he  announced 
bis  intention  so  to  do  in  his  affidavit  made  February  4, 1889.  It  is  true  that  the 
defendant  states  in  his  affidavit  at  the  time  of  the  commencement  of  this  ac- 
tion tlie  said  Herbert  was  absent  in  Europe,  but  it  is  nowliere  stated  how  long 
prior  to  the  making  of  this  motion  to  interplead  he  had  returned.  From  the 
statements  contained  in  the  affidavits  presented  by  the  plaintiff  upon  this  mo- 
tion it  would  appear  that  such  return  had  taken  place  at  a  period  long  anteriorto 
the'motion,  and  yet  no  effort  to  obtain  this  substitution  seems  to  have  been  made, 
but  the  defendant  went  on  litigating  the  action  in  liis  own  name.  It  is  true 
tbat  there  appears  among  the  moving  papers  a  written  demand  made  by  Her- 
bert upon  the  defendants  for  the  property  in  question,  dated  June  4,  1889, 
but  it  is  apparent  tbat  this  paper  came  into  existence  for  the  purpose  of  this 
motion,  and  conveyed  no  information  to  the  defendant  of  any  claim  of  which 
he  had  not  been  fully  aware  at  the  time  of  the  commencement  of  this  action. 
The  order  appealed  from  should  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied.    All  concur. 


Claff  v.  Clapp  et  al.^ 

[Supreme  Court,  General  Term,  First  Department.    November  7, 1889.) 

BsOBiVBBS — RemovaIi — Liability  to  SnccBssoR. 

A  receiver  who,  by  failure  to  properly  discharge  the  duties  of  his  office,  has  be- 
come liable  to  account  for  the  loss  resulting  from  his  neglect,  been  removed,  and 
the  entire  estate  has  passed  into  the  hands  of  his  successor,  Is  aocountable  to  his 
successor,  and  not  to  the  creditors. 

Appeal  from  special  term,  Kew  York  county. 

On  reargument.    For  former  opinion,  see  1  N.  Y.  Supp.  919. 

Argued  before  Bbadt,  P.  J.,  and  Daniels,  J. 

I  Afflrmlnir  1 N.  Y.  Supp.  919. 
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Wheeler  H.  Peckham,  for  appellant.  A.  C,  Broton,  William  Mitchell,  and 
Qeorge  0.  Holt,  for  respondents. 

Daniels,  J.  This  case  was  very  fnlly  considered  when  it  was  before  this 
court  on  the  first  hearing  of  the  appeal.  Clapp  v.  Clapp,  1  N.  Y.  Siipp.  919. 
And  a  re-examination  of  the  evidence  contained  in  it  fails  to  entitle  the  re- 
spondents to  any  greater  measure  of  relief  than  that  which  has  already  been 
allowed.  The  property  in  Ihe  hands  of  the  receiver  was  directed  to  be  trans- 
ferred and  delivered  over  to  his  successor.  This  was  done  under  an  order  of 
the  court,  before  which  the  parties  to  the  action  had  an  opportunity  to  be 
heard.  And  having  been  made  in  that  manner  it  protected  the  receiver  who 
was  removed  in  the  delivery  of  the  assets  of  the  estate,  so  far  as  they  re- 
mained under  his  control,  to  the  person  who  succeeded  him  in  the  same  office. 
This  subject  was  examined  in  Herring  v.  Railroad  Co.,  105  K.  Y.  34U.  12 
N.  E.  Rep.  768,  and  in  Sullivan  v.  Miller.  106  N.  Y.  635, 13  N.  E.  Rep.  772. 
and  tliat  effect  was  given  to  orders  obtained  from  the  court  in  this  manner. 
After  the  property  was  delivered  over  pursuant  to  this  direction,  it  was  in 
the  hands  of  the  succeeding  receiver  for  the  benefit  of  the  creditors  of  the  es- 
tate. They  were  entitled  to  resort  to  it  for  the  payment  of  their  debts,  or  so 
much  of  them  as  the  assets  would  be  able  to  pay.  What  was  left  against  the 
appellant,  who  was  the  preceding  receiver,  was  a  liability  to  account  for  and 
pay  over  to  his  successor  so  much  as  the  estate  bad  been  diminished  or  lost  by 
bis  inattention,  carelessness,  or  misconduct.  And  no  authority  has  been  found 
or  cited  imposing  any  greater  degree  of  liability  than  this  upon  liim.  To  that 
extent  he  should,  as  has  already  been  held,  account  and  indemnify  this  estate 
for  the  loss  it  has  sustained  through  his  mismanagement  and  misconduct. 
But  before  any  further  direction  can  be  made  for  the  payment  of  the  loss  so 
sustained,  it  must  be  ascertained  by  proof  showing  how  far  the  assets  dimin- 
ished in  value,  or  were  lost,  owing  to  the  misconduct  of  the  appellant  as  re- 
ceiver. The  proceeding  in  the  end,  so  far  as  he  may  be  liable  in  case  of  his 
non-payment  of  the  amount  in  this  manner  to  be  proved  against  him,  will  be 
one  for  bis  punishment  by  way  of  contempt.  And  that  never  is  permitted  in 
a  civil  proceeding  without  the  fact  being  first  established  that  the  party  has 
become  liable  to  such  punishment,  and  the  extent  to  which  it  may  be  inflicted 
upon  him.  The  directions  which  have  already  been  given  for  the  ascertain- 
ment of  the  extent  of  tlie  loss,  and  of  the  liability  of  the  receiver  to  respond, 
are  as  favorable  as  the  circumstances  in  the  case  will  justify.  He  can  very 
obviously  not  be  held  liable  for  the  assets,  or  their  value,  as  they  passed  into 
the  hands  of  his  successor  under  the  order  of  the  court.  Their  full  benefit 
was  secured  to  the  creditors  by  this  transfer  to  his  successor.  And  all  that 
remains  to  complete  the  proceeding  is  to  ascertain  the  loss  occasioned  to  the 
estate  through  the  misconduct  of  this  receiver;  and,  when  that  has  been  as- 
certained, to  provide,  in  the  manner  the  law  will  allow  that  to  be  done,  for 
its  payment.  The  extent  of  the  liability  is  reasonably  free  from  doubt,  and 
the  proceedings  by  which  it  is  to  be  enforced  and  completed  seem  to  be  free 
from  all  reasonable  ground  of  uncertainty.  No  change  can  be  made  in  the 
direction  which  has  already  been  given,  and  an  order  should  be  entered  reaf- 
firming that  direction,  with  costs. 
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Shea  v.  Manhattan  Bt.  Co. 
{City  Court  of  New  Tork,  Beneral  Term.    November  14, 1889.) 

1.  FAXSS  IKFBT80NHXNT — PbOBABI/K  CaUBI. 

In  an  action  for  false  imprisonment,  where  it  appears  that  the  arrest  waa  oansed 
by  defendant's  employe,  who  had  authority  to  cause  arrests  In  case  of  disturbance, 
it  is  for  the  jury  to  say  whether  Uie  employe  waa  joatifled  by  the  circumstances 
In  causing  the  arrest. 

S.  Bamb — EvniBKOE. 

It  was  not  error  to  admit  in  evidence  police  court  records  to  show  that  plsdntiit 
waa  arrested  on  the  charge  of  the  employe,  and  was  discharged  by  the  justice. 

Appeal  from  trial  term. 

Action  by  Thomas  J.  Shea  against  the  lianhattan  Bailway  Companj  for 
false  imprisonment.  Judgment  Was  entered  on  verdict  in  favor  of  plaintiff, 
and  defendant  appeals. 

Argued  before  McAdam,  C.  J.,  and  Holme  and  Ehblioh,  JJ. 

Davies  d-  Rapallo,  for  appellant.     Wm.  King  Hail,  for  respondent. 

HoLKE,  J.  Tlie  plaintiff  made  out  a  clear  case  of  false  imprisonment 
against  the  defendant.  If  the  plaintiff  was  making  a  disturbance,  as  was 
claimed  by  the  defendant  on  the  trial,  it  was  certainly  within  the  scope  of 
Clements'  employment  to  suppress  it,  and,  if  necessary  for  that  purpose,  to 
cause  the  arrest  of  the  plaintiff.  He  bad  the  charge  for  the  defendant  of  the 
platform  where  the  trouble  arose.  It  was  his  duty  to  see  that  the  business  of 
the  company  was  transacted  there  with  comfort  and  safety  to  the  passengers, 
and  the  corapiiny,  having  intrusted  him  with  that  duty,  was  liable  for  a  mis- 
nse  of  the  authority  which  it  gave  him;  hence  it  was  properly  left  to  the  juiy 
to  say,  on  the  facts  presented  before  them,  whether  the  action  of  Clements  in 
causing  the  arrest  was  justified  by  the  circumstances.  It  is  the  duty  of  the 
defendant  to  treat  its  passengers  with  courtesy  and  liindness;  and  where  one 
of  its  employes,  while  engaged  in  the  business  of  the  company,  whether  will> 
fully  and  maliciously,  or  in  consequence  of  what  he  considered  a  duty,  ill-treats 
a  passenger,  so  far  as  to  wrongfully  cause  bis  arrest,  the  company  is  liable  for 
it.     Stetodrt  v.  Railway  Co.,  90  N.  T.  688. 

The  court  did  not  refuse  to  charge  that  the  credibility  of  the  plaintiff  as  a 
witness  in  his  own  behalf  was  a  question  for  the  jury;  but  expressly  left  them 
to  say  whether  the  plaintifF's  testimony  w%s  to  be  believed.  The  court  plainly 
told  the  jury  that  they  might  believe  or  reject  bis  testimony,  and  find  a  ver- 
dict accordingly.  That  was  the  most  that  the  defendant  was  entitled  to  ask. 
The  plaintiff  was  corroborated  as  to  all  the  material  facts  in  the  case  by  the 
witness  Fuller. 

I  do  not  think  the  court  erred  in  admitting  in  evidence  the  records  of  the 
police  court,  as  they  showed  that  the  plaintiff  was  arrested  on  a  charge  made 
by  Clements  at  the  time  and  place  as  testified  to  by  the  plaintiff,  and  that  he  was 
discharged  by  the  police  justice. 

I  find  no  errors  prejudicial  to  the  defendant  in  the  admission  or  exclusion  of 
evidence,  and  I  think  the  judgment  should  be  at&rmed. 

McAdah,  C.  J.,  {eofieurring.)  Thedefendant's  request  to  charge  "that  the 
jury  were  at  liberty  wholly  to  reject  the  plaintiff's  testimony,  so  far  aa  it  is  not 
corroborated  by  other  evidence, "  was,  as  an  abstract  proposition  of  law,  liter- 
ally correct,  but  inapplicable  to  this  case,  because  the  plaintiff's  cooipanion 
and  friend,  Mr.  Fuller,  who  shared  the  assault  and  arrest  complained  of,  was 
the  principal  witness  for  the  plaintiff,  and  corroborated  him  folly  in  regard  to 
every  material  matter  about  which  he  testified.  Priebe  v.  Bridge  Co.,  77  N. 
IT.  597.     With  this  brief  reference  to  that  which  might,  on  first  Impression, 
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be  regarded  as  an  error  in  the  charge  of  the  trial  Judge,  I  concnr  with  Judge 
HoLUE  that  the  judgment  appealed  from  should  be  affirmed,  with  costs. 

Ehrlich,  J.,  concurs. 


TOUNGS  V.  Kltjndeb. 

Allen  v.  Same. 

(Ctty  Covrt  of  Sew  York,  Qeneral  Term.    November  7, 1880.) 

SnppunraHT.utT  Procxedinqb — Title  ot  Reoeiveb— Pkiobitt. 

After  an  order  for  the  examination  of  a  judgment  debtor  was  made  and  served  In 
supplementary  proceedings,  a  junior  judgment  creditor  procured  an  order  for  the 
examination  of  the  debtor,  to  which  toe  latter  submitted  without  senrioe  of  the  or^ 
der,  and  a  receiver  was  appointed.  The  receivership  was  afterwards  extended  to 
plaintilTs  jndgment  Held,  under  Code  CivU  Proo.  N.  Y.  %  2468,  providing  that  the 
tiUe  of  a  receiver  shall  relate  back,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  proceedings  were  Instituted,  to  the  service  of  the  order  for  examination, 
that  plaintiff's  judgment  was  a  prior  lien  on  the  funds  in  the  leoeiver's  hands. 

Appeal  from  special  term. 

Thomas  Youngs,  Jr.,  a  judgment  creditor  of  Marie  C.  Klunder,  moved  that 
bis  jndgment  have  priority  of  payment  from  funds  in  the  hands  of  a  receiver 
appointed  of  the  defendant's  property  in  proceedings  supplementary  to  execu- 
tion founded  on  a  subsequent  jndgment  recovered  by  William  S.  Allen.  From 
an  order  denying  the  motion  the  plaintiff  Youngs  appeals. 

Argued  before  McAdah.  C.  J.,  and  McGown  and  Holme,  JJ. 

W.  MacFarlane,  for  appellant.  Ingraham  <t  Allen,  for  receiver,  and  for 
Allen. 

McAdam,  C.  J.  The  appellant,  Thomas  Youngs,  Jr.,  recovered  judgment 
against  the  defendant  Jane  22,  1889,  for  81,025.  On  August  30, 1889,  an  or- 
der was  made  thereon  for  the  defendant's  examination  as  a  judgment  debtor. 
The  order  was  returnable  September  10, 1889,  and  was  personally  served  upon 
lier  September  6,  1889.  On  September  10,  1889,  the  defendant  was  examined 
tinder  said  order,  and  on  her  examination  It  then  appeared  that  one  Allen  bad 
recovered  a  subsequent  judgment  against  her,  and  that  on  September  9,  1889, 
she  had  voluntarily  submitted  to  an  examination  as  a  debtor  under  Alien's 
judgment, — no  order  for  examination  having  been  served, — and  that  a  receiver 
had  been  appointed  In  the  Alien  sujt,  on  the  application  of  his  attorney,  im- 
mediately upon  the  close  of  her  examination.  The  receivership  was  thereupon 
extended  to  the  Youngs  judgment.  Youngs  thereupon  applied  to  have  the 
Allen  judgment  subordinated  to  his,  that  his  priority  of  judgment,  of  proceed- 
ing, and  of  right  might  be  preserved  unimpaired  by  the  subsequent  proceeding 
had  on  the  Allen  judgment,  before  referred  to.  The  application  was  denied. 
This  was  error.  Code,  §  2469;  Qvggenheimer  v.  Stevens,  26  N.  Y.  St.  Rep. 
245;  Bevans  v.  Pierce,  1  City  Ct.B.  260;  Throop's  note  to  section  2469  of  his 
edition  of  the  Code;  Bid.  &  B.  Supp.  Proc.  427,  431.  The  extension  of  the 
receivership  made  the  title  of  the  receiver  relate  back  to  the  time  when  tJte 
order  on  the  Youngs  judgment  was  served  for  the  beneiit  of  the  creditor  in 
that  proceeding.  Code,  §  2469.  The  fund  in  the  hands  of  the  receiver  is  not 
there  for  the  benefit  of  Mr.  Allen,  or  any  particular  judgment  creditor.  It  is 
in  custodia  legis,  for  those  creditors  who  establish  a  right  to  it,  according  to 
the  respective  priorities  of  their  judgments;  and  these,  in  respect  to  person- 
alty, are  determined  by  the  dates  when  the  respective  proceedings  were  com- 
menced. To  hold  otherwise  would  lead  to  collusive  preferences  by  judgment 
debtors,  and  the  appointment  of  friendly  receivers  to  suit  their  conveniencs 
and  further  their  interests.  The  judgment  creditor  Younga  was,  in  every- 
thing but  the  appointment  of  the  receiver,  prior  in  time,  and  is  legally  and  eq- 
uitably prior  in  right.    Technically  speaking,  no  receiver  should  have  been 
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appointed  without  notice  to  Youngs,  (Code,  §  2465,)  one  object  of  which  Code 
requirement  is  to  prevent  collusive  applications.  Upon  the  entire  record,  it 
is  evident  tliat  Youngs  was  prosecuting  liis  proceeding  with  diligence,  and 
that  his  efforts  should  not  be  superseded  by  a  proceeding  founded  on  a  subse- 
quent judgment.  It  follows  that  the  order  appealed  from  must  be  reversed 
with  costs,  and  the  application  made  below  granted.    All  concur. 


Glafft  9.  O'Brien  et  dl. 
ICttv  Court  0/  New  Tof%  Genarol  Term.    November  1, 1889.) 

PlAAVTRO — ANSWSB — AsmSBIORS. 

In  an  action  for  the  value  of  speciflo  merchandise  sold  and  delivered,  an  answer 
which  denies  each  and  every  allegation  of  the  complaint,  but  admits  that  at  the 
time  allesed  plaintiff  furnished  "certain"  goods,  but  not  of  the  value  alleged,  does 
not  admit  the  purchase  of  the  goods  referred  to  in  the  complaint. 

Appeal  from  special  term. 

Action  by  John  Clafly  against  John  O'Brien  and  others.    Judgment  was 
entered  on  a  verdict  in  favor  of  defendants,  and  plaintiff  appeals. 
Argued  before  McAdam,  0.  J.,  and  Ehulicb  and  Holms,  JJ. 
X.  Lajtin  Kellogg,  for  appellant.    B.  T.  Looatt,  for  respondents. 

Pes  Ousiau.  This  action  was  to  recover  $582.06  for  specific  merchandise 
alleged  to  have  been  sold  and  delivered  to  the  defendants.  In  their  answer 
they  deny  each  and  every  allegation  contained  in  the  complaint,  except  that 
they  were  copartners.  In  the  second  paragraph  of  their  answer  the  defend- 
ants admit  that  between  the  dates  alleged  in  the  complaint  the  plaintiff  fur- 
nished "certain"  goods,  wares,  and  merchandise  to  the  defendants,  but  not  to 
the  value  of  $582.06.  Properly  construed,  this  answer  must  be  held  to  mean 
that,  while  the  defendants  did  not  purchase  the  goods  referred  to  in  the  com- 
plaint, they  nevertheless  purchased  "certain"  other  goods  of  the  plaintiff,  but 
not  of  the  value  charged  in  the  complaint.  Tlie  plaintiff  e>iidently  did  not 
construe  the  pleading  into  an  admission  of  indebtedness  for  the  goods  referred 
to  in  the  complaint;  for  he  did  not  move  for  judgnunt  on  it,  and  did  not  ask 
the  trial  judge  to  direct  the  jury  that  it  contained  an  admission  of  liability  for 
the  debt 

The  theory  of  the  defense  was  that  the  goods  were  sold  to  one  Flanagan,  a 
subcontractor,  on  his  Individual  credit,  and  tliat  they  were  purchased  wittiout 
tbeir  authority;  that  Flanagan  subsequently  threw  up  his  contract,  and  be- 
came their  superintendent  on  the  job  he  had  thrown  up;  that  they  had  settled 
with  him  as  subcontractor,  without  any  knowledge  that  the  bill  in  suit  was 
owing.  The  defendants  swore  substantially  to  this  stale  of  facts.  The  plain- 
tiff made  no  request  for  a  direction  in  his  favor,  and  the  case  went  to  the  jury 
without  objection.  The  trial  judge  charged  them  that  if  Flanagan  was  the 
snperiiitendent  of  the  defendants  when  the  goods  were  ordered,  and  had  au- 
thority to  order  them,  they  should  find  for  the  plaintiff,  but  if,  on  the  other 
band,  they  found  tiiat  Flanagan  was  not  superinlendent,  or  had  no  authority 
to  purchase  the  goods,  to  find  for  the  defendants.  There  was  no  exception  to 
the  charge,  and  no  request  for  more  specific  instructions.  The  jury  found  for 
tlie  defendants.  Upon  the  conflict,  we  cannot  say  that  the  finding  was  wrong. 
There  was  no  reason  why  the  jury  should  sympathize  with  the  defendants  or 
bave  any  prejudice  against  the  plaintiff,  and  the  verdict  was,  no  doubt,  the 
result  of  the  conscientious  conviction  of  the  jury.  We  might  have  reached  a 
different  result,  but  this  does  not  prove  that  the  jury  reach^l  an  improper  one. 
The  trial  judge  was  evidently  satisfied  with  the  verdict,  for  he  denied  a  mo- 
tion to  set  it  aside.  Upon  the  entire  case,  the  judgment  and  order  appealed 
from  roust  be  aflSrmed,  with  costs. 
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Metropolitan  Manuf'o  Co.  v.  McDonald. 
(City  Court  of  New  York,  TriaX  Term.    October  11, 1889.) 

1.  OtTABANTr— ESTOPPaL. 

Defendant,  who  has  represented  to  plaintiff  that  he  sirned  a  guaranty,  bearing 
defendant's  name,  on  which  representation  plaintiff  acts, Is  estopped  to  deny  his  lia- 
bility on  the  guaranty,  though  be  did  not  in  fact  sign  it. 

2.  EUme — Eyidbncs. 

Testimony  by  defendant  that  he  does  not  recollect  making  the  representation  is 
not  evidence  that  he  did  not  make  it,  where  a  disinterested  witness  contradicts  him. 

Action  by  the  Metropolitan  Mftnufactaring  Company  against  James  McDon- 
ald, on  a  written  guaranty  of  the  faitiitul  performance  of  his  duties  by  James 
McCloskey  as  an  employe  of  plaintiff,  given  for  a  recited  consideration  of  one 
dollar,  and  the  employment  by  plaintiff  of  McCloskey.  Defendant  admitted 
to  plaintiff's  representative  that  he  signed  the  guaranty,  and,  relying  thereon, 
plaintiff  employed  McCloskey,  who  afterwards  defaulted. 

A.  it.  Berrick,  for  plaintiff.    T,  Darlington,  for  defendant. 

MoAdau,  G.  J.  The  evidence  proves  that  the  guaranty  was  not  signed  by 
the  defendant,  but  by  his  son,  James  K.  McDonald.  The  plaintiff  supposed 
it  was  signed  by  the  defendant,  and,  having  satisfied  itself  as  to  his  responsi- 
bility, its  repretientative  called  upon  him  to  ascertain  if  all  was  right.  The 
instrument  bore  the  name  of  defendant;  and,  on  his  declaration  that  he  had 
signed  it,  the  plaintiff  acted  upon  the  faith  of  the  representation,  and  the  de- 
fendant cannot  now  deny  its  truth.  Bank  v.  Bank,  50  N.  Y.  575;  Bouv. 
Law  Diet.  tit.  "Estoppel;"  And.  Law  Diet.  tit.  "Estoppel  In  Pais."  The  de- 
fendant testifies  that  he  had  no  recollection  of  making  the  representation, 
but  his  want  of  memoiy  cannot  be  accepted  as  evidence  that  the  representa- 
tion was  not  made,  in  the  face  of  the  positive  proof  by  the  disinterested  witness 
called  by  the  plaintiff  that  he  did  make  it,  particularly  as  the  defendant  refused 
to  make  his  denial  positive,  although  urged  to  do  so.  He  evidently  felt  that 
he  may  have  rftade  the  representation,  and  did  not  want  to  take  the  responsi- 
bility of  denying  it  under  oath.  The  proof  of  McCloskey's  default  iiaving 
been  sufiBciently  established  by  the  proofs,  it  folows  that  the  plaintiff  is  enti- 
tled to  judgment  for  92U1.95,  with  interest,  aggregating  9221.72,  with  costs. 


Stdbino  t.  Stubing  et  oZ. 

(City  Court  of  Bro<Myn,  Qeneral  Term.    November  13, 1889.) 

OivTS— Causa  Mortis. 

A  man  70  years  old,  and  in  poor  health,  gave  money,  which  was  his  only  means 
of  support,  to  his  children.  The  evidence  of  the  children,  as  to  the  circumstances 
of  the  gift,  was  conflicting,  and  was  contradicted  by  the  father.  Ifo  substantial 
reasons  were  given  for  such  a  gift,  and  it  appeared  that  after  the  alleged  gift 
the  children  agreed  among  themselves  to  pay  their  father  interest  thereon.  Held 
a  donatio  causa  mortis. 

Appeal  from  special  term. 

Action  by  Conrad  Stubing  against  John  Stubing  and  Mary  Nimmo,  to  re- 
cover money  given  them  under  apprehension  of  death.  Judgment  for  plain- 
tiff, and  defendants  appeal. 

Argued  before  Osbokne  and  Van  Wtok,  JJ. 

Lexoto  <t  Leo,  for  appellants.    F.  SoUnger,  for  respondent. 

OsBOitNE,  J.  In  the  year  1885  the  plaintiff,  a  man  of  upwards  of  70  yean 
of  age,  had  on  deposit  in  the  Williamsburgh  Savings  Bank  the  sura  of  $700. 
Being  then  in  feeble  health,  and  in  expectation  of  death,  as  he  testifies,  he 
gave  his  bank-book  and  a  check  on  the  bank  to  his  daughter,  the  defendant 
Mary  Nimmo.  to  enable  her  to  draw  money  for  him  as  he  wanted  it.    Sub- 
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sequently,  at  plsintifCB  request,  she  returned  the  book  to  him.  and  he  then 
gave  it  to  his  son,  the  defendant  John  Stubing,  with  the  direction  that  in 
case  the  plaintifT  died  John  was  to  attend  to  his  burial,  and  in  case  of  his 
recovery  John  was  to  return  tlie  Ymok  to  him.  On  the  other  hand,  the  con- 
tention of  tlie  defendants  is  tliat  plaintiff  gave  them  the  book  with  instruc- 
tions that  $600  of  the  sum  on  deposit  was  to  be  equally  divided  between  the 
defendants  and  another  daughter,  a  Mrs.  Belikamp,  8200  to  each,  and  tlie  re- 
maining $100  they  were  to  pay  to  the  plaintiff,  whicli  last-mentioned  sum 
plaintiff  has  received.  Here,  then,  we  have  a  direct  issue  of  fact;  the  plain- 
tiff claiming  that  the  money  was  a  donatio  omua  mortU,  and  the  defendants 
claiming  that  the  amount  in  dispute  was  an  absolute  gift. 

Under  circumstances  such  as  are  briefly  detailed  above,  it  is  well  settled 
that  the  burden  of  proof  is  upon  the  defendants  to  show  clearly  and  unequiv- 
ocally that  the  alleged  absolute  gift  was  made  without  restraint  or  induce- 
ment; that  no  advantage  was  taken  by  them  of  their  father  at  a  time  when 
be  was  advanced  in  years,  in  a  sickly  and  enfeebled  condition,  and  substan* 
itially  without  other  means  of  support  than  the  fund  in  dispute.  We  have 
carefully  examined  the  evidence  adduced  on  the  part  of  the  defendants,  and 
we  are  of  the  opinion  that  it  fails  to  sustain  the  contention  of  the  defendants. 
The  testimony  of  the  defendants  is,  in  many  respects,  conflicting  as  to  the 
details  of  the  transaction  surrounding  the  alleged  absolute  gift,  and  is  flatly 
cantradicted  by  the  testimony  of  the  plaintiff.  No  substantial  reasons  are 
given  why  the  plaintiff  sliould  make  such  a  gift  as  is  claimed  by  the  defend- 
ants, and  it  would  almost  seem  from  the  fact  testified  to  by  them  that,  after 
the  alleged  gift,  they  voluntarily  agreed  among  themselves  to  pay  their  father 
the  interest  on  the  fund  as  long  as  he  lived,  as  if  they  themselves  felt  as 
though  it  was  an  unconscionable  act  for  them  to  take  their  father's  money, 
and  that  they  sought  to  in  some  measure  atone  for  it,  by  voluntarily  paying 
him  the  interest  on  it  as  it  accrued.  We  think  that  the  findings  of  the  learned 
trial  judge  were  supported  by  the  evidence,  and  that  the  judgment  is  correct. 
Judgment  alSrmed,  with  costs. 

City  of  Buffalo  v.  Chadeatne. 

(iSupertor  Court  of  Buffalo,  General  Term.    November  19, 1889.) 

CoasTiTUTiowAi.  LiL«r— Dux  Pbockss  O*  LuLW— RaVOOATION  OV  BlIII.DIKa  PasitiT. 

Where  a  city  council  has  Kranted  a  permit  to  build  frame  buildings  within  the 
Are  limits,  and  ezcavations  lor  the  cellars  have  been  made,  and  materials  con^ 
tracted  for,  and  partly  delivered,  and  the  work  of  building  Is  in  progress,  a  resolu- 
tion of  the  council,  rescinding  iw  former  action,  without  notice  to  defendant  or  op- 
portunity given  him  to  be  heard,  is,  in  the  absence  of  any  pnldio  necessity  for  soul 
action,  void,  as  taking  property  without  due  process  of  law. 

Appeal  from  trial  term. 

Argued  before  Titus  and  Hatch,  JJ. 

Frank  C.  Laughlin,  for  respondent.    (fUei  B.  StiltoeU,  for  appellant. 

Hatch,  J.  In  1887  the  common  council  of  Buffalo  granted  to  defendant 
a  permit  to  erect  seven  frame  houses  within  the  Qre  limits  of  the  city.  Un- 
der this  permit  the  defendant  made  excavations  for  the  cellars,  and  contracted 
for  the  materials  entering  into  said  structures.  A  portion  of  the  materials 
flo  contracteil  for  were  delivered,  the  walls  were  partially  or  wholly  laid  in 
some  of  the  cellars,  some  of  the  timbers  were  framed  and  partly  up,  and  de- 
fendant was  actively  prosecuting  the  work  of  building,  when,  without  notice 
to  defendant  or  opportunity  given  him  for  being  lieard,  said  council  rescinded 
its  former  action  granting  the  permit,  and  defendant  was  notified  to  desist 
from  the  erection  of  his  buildings.  Upon  a  failure  to  comply  with  such  no- 
tice defendant  was  arrested  upon  a  civil  warrant  to  answer  for  a  violation  of 
the  city  ordinances.    Atrial  was  had,  and  jmlguient  passed  against  defend- 
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ant  for  a  penalty  of  $100.  Appeal  was  taken  to  the  trial  term,  where,  by  di- 
rection of  the  court,  the  judgment  was  afiSrmed,  when  an  appeal  was  taken 
to  this  court.  It  is  conceded  that  defendant  could  not  lawfully  erect  hi» 
buildin|;a  where  they  were  without  a  permit  from  the  plaintiff  so  to  do.  It 
needs  no  argument  to  show  that  defendant  had  acquired  by  virtue  of  the  per- 
mit valuable  property  rights  and  assumed  contract  obligations.  Under  the 
plainest  principles  of  justice,  then,  he  became  entitled  to  protection  therein. 
Such  right  to  protection  has  become  the  fundamental  law  of  the  land,  which 
may  not  be  overridden  by  arbitrary  legislation.  In  City  of  Detroit  v.  Plank- 
Road  Co.,  48  Mich.  140.  5  N.  W.  Bep.  275,  Judge  Coolet  says:  "It  cannot 
be  necessary  at  this  day  to  enter  upon  a  discussion  in  denial  of  the  right  of 
the  government  to  take  from  either  individnais  or  corporations  any  property 
which  they  may  rightfully  have  acquired.  In  the  most  arbitrary  times  snch 
an  act  was  recognized  as  pure  tyranny,  and  it  has  been  forbidden  in  England 
ever  since  Magna  Charta,  and  in  this  country  always.  It  is  immaterial  in 
what  way  the  property  was  lawfully  acquired,  whether  by  labor  in  the  ordi- 
nary avocations  of  life,  by  gift  or  descent,  or  by  making  a  prolltable  use  of  a 
franchise  granted  by  the  state;  it  is  enough  that  it  has  l>ecome  private  prop- 
erty, and  it  is  then  protected  by  the  •  law  of  the  land. ' "  While  it  is  undonbt- 
edly  the  rule  that  all  rights  of  property  are  held  subject  to  reasonable  regula- 
tion and  control,  in  its  manner  of  keeping  and  use,  and  while  the  legislature 
may,  under  the  police  power,  pass  or  repeal  laws  regulating  such  control,  te 
the  public  welfare  may  from  time  to  time  require,  yet  its  powers  in  this  re- 
spect must  be  exercised  with  a  due  regard  to  the  rights  of  the  individual  as 
guarantied  by  the  constitution,  and  the  legislation  must  have  reference  to  the 
safety,  comfort,  and  welfare  of  the  public.  Dwar.  St  458.  Courts  will  in- 
terfere to  protect  the  individual  when  it  appears  that  property  rights  have 
been  invaded,  under  the  guise  of  the  police  power,  and  It  is  apparent  that  such 
is  not  the  object  and  purpose  of  the  regulation.  In  re  Jacobs,  98  N.  Y.  98. 
The  evidence  here  fails  to  show,  in  any  aspect,  that  the  contemplated  struct- 
ures were  in  any  sense  a  nuisance,  or  that  any  public  necessity  existed  to  ar- 
rest the  completion  of  the  work  begun.  Dainese  v.  Cooke,  91 U.  S.  580.  While 
it  is  true  that  courts  nre  ordinarily  bound  to  assume  that  goud  reasons  exist 
for  the  action  of  a  municipal  body,  vested  with  discretion  to  legislate  with  re- 
spect to  the  public  welfare,  yet  it  is  limited  to  such  acts  as  are  necessary  for 
public  protection;  and,  when  it  appears  that  such  is  not  its  real  object  and 
purpose,  then  courts  are  not  only  bound,  but  it  is  their  duty,  to  interfere. 

It  is  urged  that  the  action  of  the  council  does  not  take  private  property,  l>ut 
simply  limits  its  use,  and  that,  therefore,  it  is  not  in  violation  of  the  consti- 
tutional prohibition  against  taking  private  property  without  just  compensa- 
tion or  due  process  of  law.  The  contract  which  defendant  has  entered  into 
is  for  furnishing  materials  for  the  erection  of  seven  houses.  It  has  been,  at 
least,  partially  fulQlled  by  the  delivery  of  the  materials,  and  the  frame  woric 
of  the  structures  is  partially  completed.  If  be  is  now  compelled  to  abandon 
the  structures,  the  materials  are  rendered  valueless  for  the  purpose  intended. 
He  is  stripped  of  his  right  to  use  them,  and  it  may  not  be  assumed  that  be 
could  use  tliem  fur  any  other  purpose.  Instead,  therefore,  of  its  being  a  lim- 
itation of  the  right  to  use,  it  is  an  absolute  prohibition  of  their  use,  and  there- 
fore a  destruction  for  that  purpose.  It  was  said  by  Judge  Andrews  in  People 
v.  Otin,  90  N.  Y.  52:  "Depriving  an  owner  of  property  of  one  of  its  essential 
.  attributes  is  depriving  him  of  liis  property  within  the  constitutional  provi>> 
ion. "  Tills  property  being  purchased  for  a  specific  purpose,  when  its  use  is 
proliibited  for  that  purpose,  and  he  is  unable  to  use  it,  the  distinction  between 
limitation  of  use  and  destruction  or  deprivation  is  not  apparent.  Wynehamer 
v.  People.  13  K.  Y.  398 ;  Pumpdly  v.  Green  Bay  Co.,  13  Wall.  177.  The  right 
to  make  the  erections  increased  the  value  of  defendant's  land,  and  when  this 
right  was  taken  away,  not  only  was  tliere  a  destruction  of  all  that  had  been 
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done,  but  the  property  itself  was  diminished  in  value.  The  law  will  not  stop 
to  measure  the  extent  of  the  deprivation,  if  it  be  substantial.  We  do  not 
deem  it  necessary  at  this  time  to  determine  whether  the  second  resolution  la 
repugnant  to  defendant's  constitutional  right  that  compensation  must  be  made 
for  private  property  talcen  for  the  benefit  of  the  public  good.  It  leads  us. 
however,  to  the  discussion  of  another  principle,  upon  wliich  we  choose  to  rest 
oar  decision.  It  is  the  guaranty  of  both  the  federal  and  state  constitution 
that  property  shall  not  be  taken  for  the  public  good  without  "due  process  of 
law."  It  is  this  clause  which  furnishes  protection  against  arbitrary  legisla- 
tion. Judge  Eabl  in  Stuart  v.  Palmer,  74  N.  Y.  183,  says:  "Due  process 
of  law  Is  not  confined  to  judicial  proceedings,  but  extends  to  every  case  which 
may  deprive  a  citizen  of  life,  lil>erty,  or  property,  whether  the  proceeding  be 
Judicial  or  administrative  or  executive  in  its  nature."  Judge  Cooley  says, 
In  bis  work  on  Constitutional  Limitations,  (page  355:)  " '  Due  process  of  law,' 
Is  not  confined  to  ordinary  judicial  proceedings,  but  extends  to  all  cases  when 
property  is  sought  to  be  taken  or  Interfered  with."  Cited  with  approval  in 
SttMrt  V.  Palmer,  supra,  191.  It  la  not  overlooked  that  an  exception  exists 
to  this  rule,  in  the  exercise  of  the  police  power  in  a  case  of  actual  necessity, 
like  the  spread  of  a  fire,  the  ravages  of  an  epidemic,  or  the  advance  of  a  hos- 
tile army,. when  all  private  property  becomes  subservient  to  the  public  wel- 
fare, and  Is  subordinate  to  that  higher  law,  which  is  above  constitutions,  re> 
sidee  In  the  principle  of  self-preservation,  and  finds  expression  in  the  plirase, 
"necessity  knows  no  law."  But  In  no  aspect  of  this  case  is  there  room  to 
invoke  this  power.  In  Stuart  v.  Palmer,  supra,  at  page  191,  Judge  £abl 
further  says:  "It  may,  however,  be  stated  generally  that  due  process  of  law 
requires  an  orderly  proceeding,  adapted  to  the  nature  of  the  case,  In  which 
the  citizen  has  an  opportunity  to  be  heard,  and  to  defend,  enforce,  and  protect 
bis  rights.  A  hearing  or  an  opportunity  to  be  heard  is  absolutely  essential. 
We  cannot  conceive  of  due  process  of  law  without  this."  This  language  Is 
cited  with  approval  in  Re  Railroad  Co.,  112  N.  Y.  75, 19  K.  £.  Bep.  664, 
and  People  v.  O'Brien,  111  N.  Y.  62,  18  N.  E.  Rep.  692.  In  the  case  last 
cited  the  common  council  granted  right  to  a  corporation  to  lay  tracks  of  a  sur- 
face street  railroad  in  Broadway,  Kew  York.  The  company  accepted  the 
gtxat,  and  laid  Its  tracks.  Subsequently  the  legislature  passed  an  act  dissolv- 
ing the  corporation,  and  assumed  the  right  to  tiike  therefrom  all  its  franchises 
and  property,  and  bestow  tliem  upon  the  state.  The  court  held  the  law  to  be 
in  violation  of  the  constitution,  in  that  it  assumed  to  take  property  without 
due  process  of  law,  and  impaired  the  obligation  of  contracts.  We  think  the 
principle  applicable  here.  Defendant  had  acquired  under  bis  permit  valuable 
property  riglits,  and  was  obligated  by  contracts  entered  into  upon  the  faith 
of  the  grant  conferred.  There  existed  no  grave  public  exigency  which  called 
for  summary  action.  Under  such  circumstances  his  rights  and  property  could 
not  be  taken  from  him  or  destroyed  without  due  process  of  law.  This  re- 
quired that  notice  sliould  have  been  given,  and  an  opportunity  provided  for 
his  being  heard.  This  it  is  not  pretended  was  done,  and  consequently  the 
resolution  rescinding  the  permit  was  void.  As  the  judgment  pronounced 
rested  upon  this  resolution,  it  follows  that  tliere  remains  no  basis  to  support 
a  recovery,  in  any  view  of  the  case.  The  judgment  is  therefore  reversed,  with 
eosta. 


LONOBILL  t>.  DOWHET. 

(Swpertor  Court  of  Buffalo,  General  Term.    November  19, 1889.) 

1,  jLmuui  FROM  JusncBS— Ambsdicbnt^-Trial  Db  Novo. 

On  on  appeal  from  a  justice  of  the  peace  the  court  cannot  allow  an  aniendment 
demanding  judgment  for  more  than  VSO,  so  as  to  entitle  appellant  to  a  new  trial, 
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as  allowed  by  Code  Civil  Froo.  N.  T.  $  8068,  where  more  than  that  SDin  Is  demanded 
by  the  pleadings  of  either  party,  as  the  case  must  be  disposed  of  on  the  pleadings 
as  they  left  the  trial  court. 
2.  Sboubitt  tor  Costs— HmnoiPAi.  Court  or  Buftaia 

As  the  muni^pal  court  of  Bufl^  is  not  a  court  of  record,  it  cannot,  nnder  Coda 
Civil  Froc  N.  x .  i  8888,  require  non-resident  plaintifls  to  give  security  for  costs. 

Appeal  from  manlcipal  court. 

John  A.  LongriU  brought  an  action  and  recovered  Judgment  against  John 
Downey,  in  the  municipal  court  of  Buffalo,  for  825.  The  latter  appealed, 
and  moved  the  superior  court  to  allow  him  to  amend  his  answer  to  claim 
judgment  for  a  sum  exceeding  950,  that  he  might  have  a  trial  de  novo,  as  pro- 
vided in  cases  of  appeals  from  justices,  by  Code  Civil  Proc.  N.  Y.  §  3068. 
Acts  N.  Y.  1880,  c.  344,  §  6,  makes  the  practice  in  Justices'  courts  applicable 
to  the  municipal  court  of  BuRalo. 

Argued  before  Beckwith,  G.  J.,  and  Tirira  and  Hatch,  J  J. 

O.  O.  De  Witt,  for  appellant    John  M.  Chipman.  for  respondent. 

Per  GiTBiAif .  In  the  court  below  the  plaintiff  demanded  in  his  complaint, 
and  obtained  a  judgment  for,  1^.43  damages.  In  his  notice  of  appeal  the 
defendant  demands  a  new  trial  in  this  court,  and  on  the  argument  asks  to  be 
allowed  to  amend  his  answer  by  setting  up  a  demand  for  judgment- for  a  sum 
exceeding  850,  to  enable  him  to  have  a  new  trial  in  this  court.  We  do  not 
think  this  court  has  the  power  to  allow  an  amendment  to  his  answer,  de- 
manding judgment  for  more  than  850,  so  as  to  entitle  bim  to  a  new  trial 
here.  His  right  to  a  new  trial  depends  upon  the  demand  for  judgment  in 
the  court  below,  and  was  fixed  by  the  pleadings  as  they  left  that  court.  Sec- 
tion 3068,  Code  Civil  Proc.;  Kimbtdl  v.  Rich,  8  K.  Y.  Supp.  248. 

Although  he  is  not  entitled  to  a  new  trial,  we  may  look  at  tlie  retnm  to 
see  if  any  error  was  committed  for  which  the  judgment  should  be  set  aside. 
KimbcUl  V.  Rich,  supra. 

Tlie  only  question  raised  by  the  defendant  on  the  argument  is  that  the  mu- 
nicipal court  should  have  ordered  the  plaintiff,  who  is  a  non-resident,  to  give 
security  for  costs.  It  is  not  the  law,  in  courts  not  of  record,  to  require  the 
plaintiff  in  such  cases  to  give  security  for  costs.  The  counsel  refers  to  no  au- 
tbority  in  support  of  his  claim,  and  in  the  absence  of  any  statutory  provision 
declaring  the  municipal  court  a  court  of  record,  so  as  to  bring  it  within  seo- 
tion  3268  of  the  Code,  we  do  not  think  the  legislature  so  intended  it.  The 
Judgment  must  therefore  be  affirmed,  with  costs. 


Peoflb  e.  Floss. 
(Superior  Court  of  Buffalo,  QeneroX  Term.    November  U,  1889.) 

PBin-FlOHTINO. 

A  conviction  under  Pen.  Code  N.  Y.  |  '458,  for  enconragrlnif  a  prize-flgfat,  Is 
unwarranted  when  the  contest  was  intended  only  as  an  advertisement  for  one  of 
the  participants,  to  secure  notoriety,  and  thus  a  better  salary  as  an  ezbibltioa 
boxer,  and  no  prize  was  to  be  gained  by  the  successful  person. 

Appeal  from  trial  term. 

John  Floss  and  others  were  indicted  under  Pen.  Code  N.  Y.  §  458,  which 
prohibits  any  person  from  engaging  in,  instigating,  or  furtiiering  a  conten- 
tion or  tight  between  two  or  more  persons,  or  a  fight  commonly  known  as  a 
ring  or  prize  fight.  Defendant  was  charged  with  instigating  and  encouraging 
a  fight  between  two  women,  Libbie  Spann,  aliaa  Hattie  liOslie,  and  Barbara 
Dillon,  cAiaa  Alice  Leary,  and  tlie  affair,  though  arranged  in  New  York,  oe- 
curred  in  Canada.  It  appeared  on  the  trial  that  the  woman  Spuin  was  a  pro- 
fessional boxer,  giving  exhihitions  on  the  stage,  and  that  the  contest  was  in* 
tended  as  an  advertisement  for  lier.  Soft  gloves  were  used,  no  injury  was 
effected  or  intended,  and  no  prize  or  reward  was  offered.    Defendant  was 
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not  present  at  the  fight,  though  he  had  been  when  some  of  the  details  were  ar> 
ranged.     He  was  convicted,  and  appeals. 

Argued  before  Becewith,  C.  J.,  and  Trrns,  J. 

Tracetf  C.  Beeker,  for  appellant.    George  T.  Quimiff,  for  the  People. 

Fes  Curiam.  We  think,  in  this  case,  that  t>ie  undisputed  facts  do  not  au- 
thorize the  conviction  of  the  defendant  for  the  offense  charged  in  the  indict- 
ment. It  is  evident  that  no  prize-fight  was  intended  by  the  parties  to  it;  that 
it  was  a  scheme  intended  to  advertise  one  of  the  principals,  that  she  might 
demand  a  better  salary  in  her  profession.  We  are  also  of  the  opinion  that  the 
defendant  is  not  connected  with  the  offense  with  such  certainty  as  is  required 
in  criminal  actions,  to  effect  a  conviction.    The  judgment  should  be  reversed. 


Hbmkt  et  al.  v.  Dibtrioh. 
(Superior  Court  of  Buffalo,  General  Term.   November  19^  tSM.) 

1.  Appuoatiom  o»  FATmirrs. 

A  bill  of  partieolars  for  goods  sold  set  out  items  of  the  aoooantfrom  May  IS,  1887. 
to  June  21,  1887,  with  items  of  payments  made  dnring  that  time.  It  appeared  thai 
plsintifts  were  s  firm  to  whioh  a  third  partner  was  added  June  Ist  without  tbs 
knowledge  of  defendant,  who  thought  he  was  dealing  with  the  old  firm.  Nothing 
was  said  Dy  either  plaintiffs  or  defendant  as  to  the  application  of  payments  made  by 
defendant  after  Jane  Ist.  Plaintiffs  applied  them  on  the  aooount  from  June  1st, 
and  recovered  a  judgment  for  balance  due  on  the  aooonnt  from  May  18th  to  June 
1st.  Held,  that  plaintiffs  the  old  firm  were  entitled  to  so  apply  them. 
%  Flsadino  xin>  Pboov— Vabianok. 

Plaintiffs  were  not  bound  by  the  demand  of  the  complaint  nor  the  statement  in 
the  bill  of  particulars,  where  the  qnestion  litigated  was  the  amount  due  the  old 
firm,  and  no  suggestion  of  variance  between  the  evidence  and  the  statement  was 
calsed. 

Becstwith,  C.  J.,  dtssenUng. 

Appeal  from  municipal  court. 

Action  by  liudolph  Henry  and  another,  trading  as  Heniy  Bros.,  against 
Nicholas  F.  Dietrich,  for  goods  sold  and  delivered.  There  was  a  Judgment 
^or  plaintiffs  and  defendant  appeals. 

Argued  before  Beckwith,  C.  J.,  Hatch  and  Titus,  J  J. 

B.  B.  Vedder,  for  appellant.    John  R,  Hazel,  for  respondent. 

Hatch.  J.  The  complaint  Is  for  meat  sold  defendant  on  account  and  de- 
manded judgment  for  $154.18.  Accompanying  the  complaint  is  a  verified 
bill  of  particulars,  filed  by  plaintiff,  which  sets  out  items  of  the  account  com- 
mencing May  13, 1887,  and  ending  June  21st  in  the  same  year,  amounting  in 
the  aggregate  to  the  sum  of  $270.74.  Commencing  with  May  31,  1887,  and 
ending  on  June  2lBt,  same  year,  defendant  was  credited  with  four  items  of 
{Mtyments,  amounting  in  the  aggregate  to  $115.56.  This  sum  is  In  the  bill  of 
particulars  deducted  from  the  $270.74,  leaving  a  balance,  as  therein  stated,  of 
•154.18.  It  should  be,  when  correctly  subtracted,  8155.18.  The  answer,  as 
appears  from  the  statement  of  the  return,  was  a  general  denial;  but  the  an- 
swer, as  returned,  not  only  denies,  but  alleges  a  portion  of  the  meat  sold  to 
be  bad,  on  account  of  which  no  liability  arose,  also  a  counter-claim  for  over- 
payments. No  testimony  was  offered  to  show  payments  beyond  such  as  were 
admitted,  and  no  attempt  was  made  to  show  any  of  the  meat  bad.  On  the 
trial  it  appeared  by  the  testimony  of  Budulpli  Henry  that  he  and  his  brother 
'Composed  the  firm  of  Henry  Bros.;  that  such  firm  was  so  continued  down  to 
and  including  tlie  31st  day  of  May,  1887.  On  June  1st  following  one  Swain 
became  a  member  of  the  firm,  and  so  remained  during  all  subsequent  dealings 
between  the  parties.  No  formal  change  was  made  in  the  lieading  of  the  ac- 
count kept  between  the  parties  hereto  after  Swain's  entry  into  the  firm.  On 
aaid  31st  day  of  May  defendant  was  indebted  to  plaintiffs  upon  the  account  in 
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the  snm  of  897.50,  and  on  that  day  paid,  to  apply  thereon,  $25.  Commencing^ 
with  June  3,  and  ending  June  21,  li$87,  defendant  obtained  from  time  to  tiiB» 
various  quantities  of  meat,  aggregating  in  amount  $178.24,  the  first  item  of 
which  amounted  to  $40.04;  and  he  thereafter  paid,  according  to  tlie  testimony 
of  plaintiff,  $90.56,  and,  according  to  the  testimony  of  defendant,  $80.56. 
This  was  the  statut  of  the  accounts  when  this  action  was  brought.  Plaintiff 
testified  upon  the  trial  to  the  sales  of  the  meat,  the  payment  of  the  $25  and 
also  the  subsequent  sums,  and  says:  "At  the  time  he  paid  these  last  payments- 
he  owed  me  for  the  [first]  items  above  stated.  I  don't  know  whether  I  evar 
told  Dietrich  that  Swain  liad  come  in.  The  only  payments  he  ever  paid  be- 
fore Swain  went  into  copartnership  was  $25.  He  owes  plaintiff  a  b^anoe  of 
$72.50.  Croas-Bxamined.  I  made  up  the  $72.50  by  adding  up  the  Items  be- 
fore read, — $97.50, — and  deducting  $25."  The  defendant  testified  that  he 
knew  nothing  about  Swain's  being  a  partner  until  the  trial;  that  he  made  all 
the  payments  upon  the  whole  account,  and  had  no  talk  as  to  what  account 
they  should  be  applied  on;  and  that  he  owed  no  money  for  meats  bought  since 
the  SIst  of  May,  when  he  made  the  payment  of  June  3d,  of  $15.56.  Crotg- 
Examined.  "At  that  time.  May  SIst,  I  paid  $25  on  this  account,  and  owed 
the  balance, — $72.50.  ■  I  had  nothing  more  until  June  3d.  Then  they  struck 
a  new  account.  What  I  paid  on  June  3d — $15.56 — was  on  the  new  account. 
Redirect.  I  continued  right  on  as  I  began.  They  never  told  me  any  differ- 
ent. I  knew  of  no  new  account.  I  kept  it  in  one  account."  The  plaintiff 
then  gave  evidence  of  the  meats  sold  after  the  formation  of  the  new  firm  as 
hereinbefore  stated.  With  an  exception,  to  be  hereafter  noted,  this  consti- 
tutes all  tlie  evidence.  The  claim  is  now  made  that  this  action  cannot  be 
maintained,  for  tlie  reason  that  it  clearly  appears  that  the  payments  made 
should  have  t>een  and  were  applied  upon  the  earlier  items  of  the  account,  and 
that  they  were  more  than  sufiicient  to  extinguish  them ;  that,  if  a  right  of  ac- 
tion  exists,  it  is  in  favor  of  the  members  constituting  the  new  firm.  The 
doctrine  respecting  the  application  of  payments  is  reasonably  well  settled.  A 
debtor  htis  the  right,  when  making  a  payment,  to  dictate,  when  there  are  sep- 
arate accounts,  upon  which  account  the  money  so  paid  shall  be  applied.  IJf, 
however,  he  omiU  to  make  such  direction,  but  pays  generally,  the  creditor 
may  apply  it,  as  he  wills.  Bank  v.  Bigler,  83  N.  Y.  63,  64.  If,  however, 
neither  party  makes  the  application,  the  law  will  apply  it  in  accordance  with 
the  justice  of  the  case.  Bank  v.  Wehh,  94  N.  Y.  472.  We  are  of  opinion, 
upon  tlie  facts  in  this  case,  that  the  court  below  correctly  applied  the  pay- 
ments. 

Plaintiffs  were  not  concluded  by  the  demand  of  their  complaint,  or  upon 
the  proceedings,  by  the  statement  in  the  bill  of  particulars.  If  in  strict- 
ness they  were  bound  by  the  latter,  yet  the  parties  appeared  and  litigated  the 
question  upon  a  claim  that  defemlant  was  only  indebted  to  plaintiffs  in  the 
sum  due  the  old  firm,  and  no  objection  to  the  evidence  or  stiggestion  was 
made  of  any  variance  between  such  position  and  the  statement  of  the  bill,  bat 
the  evidence  was  all  received  and  submitted  to  the  judge  for  his  determina- 
tion. Upon  the  evidence  it  was  quite  competent  for  bim  to  find  that  not  only 
was  it  the  intention  of  plaintiff  to  apply  the  payments  upon  the  sales  made 
by  the  new  firm,  as  testified  to  by  him,  but  he  was  authorized  to  find  tbat  de- 
fendant knew  and  so  understood  it,  as  defendant  stated  in  terms  tbat  the  first 
payment  made  after  the  formation  of  the  new  firm  was  made  to  apply  upon 
the  new  account,  which  could  only  have  been  the  account  of  the  new  firm. 
It  is  true  that  upon  his  re-examination  he  stated  that  he  knew  of  but  one  ac- 
count, and  no  new  one  at  all;  but  this  simply  presented  confiicting  statements 
upon  the  same  subject,  and  it  was  clearly  within  the  province  of  the  court  to 
say  which  statement  it  would  credit.  In  addition  to  this,  the  court  was  also 
authorized  to  find  from  the  testimony  of  defendant  that  in  any  event  there 
was  something  due  plaintiffs  from  defendant.    The  daim  of  plaintifb  is 
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•72  50  and  Interest.  The  whole  Amount  of  payments  credited  by  plsintiif^ 
defendant,  less  the  first  S25,  is  S90.56, — as  stated  by  defendant,  $80.56.  As 
already  stated,  the  first  of  these  items  is  S40.04,  paid  for  a  bill  of  meat  pur- 
chased June  3il,  Hs  to  which  defendant  testified:  "I  paid  for  the  purchase  of 
June  3d,  $40.04  in  cash."  This  was  clearly  for  the  item  due  the  new  firm, 
and,  if  paid  as  stated,  reduced  the  aggregate  of  payments  to  $50.56,  leaving 
jdue  $21.94  upon  plaintiffs'  account,  for  which  they  would  be  clearly  entitled 
to  judgment.  But,  aside  from  this,  we  thinlt  tliat  it  satisfactorily  appears 
that  the  meats  sold  by  the  new  firm,  upon  which  payments  were  made,  were 
their  property,  for  which  they  were  entitled  to  pay,  and  that  no  injustice  is 
done  in  so  applying  them.  On  the  contrary,  we  think  the  court  was  author- 
ized to  find  from  the  evidence  and  the  circumstances  that  it  was  equitably  so 
to  do.  Thurber  y.  Mclntire,  9  N.  Y.  St.  Bep.  816.  We  have  no  hesitancy 
in  arriving  at  this  result,  for  the  reason  that  upon  the  trial  no  evidence  was 
given  or  claim  made  but  ttiat  defendant  was  Indebted  for  all  the  meat  sold, 
less  payments.    The  judgment  is  therefore  aflOirmed,  with  costs. 

Titus,  J.,  concurs. 

Bbckwith,  C.  J.,  (dimvnting. )  I  will  state  my  reasons  for  dissenting  from 
the  conclusion  reached  by  a  majority  of  the  court.  The  plaintiffs,  Henry 
Bros.,  were  dealers  in  meats,  and  the  defendant  was  a  customer.  The  defend- 
ant testified  that  he  had  traded  with  them  for  three  years.  This  action  was 
l»onght  in  the  municipal  court  of  Buffalo  upon  an  account  for  meats  sold  and 
delivered  to  the  defendant  in  the  months  of  May  and  June,  1887.  The  plain- 
tiffs filed  a  verified  bill  of  particulars  in  amplification  of  their  complaint,  set- 
ting forth  their  account  of  sales  to  the  defendant  in  the  months  .of  May  and 
June,  1887,  showing  several  sales  in  each  month,  and  in  the  same  bill  of  par- 
ticulars crediting  the  defendant  with  payments  from  time  to  time  in  the  same 
months  of  May  and  June,  and  demanded  judgment  for  the  balance  of  the  ac- 
count. On  the  trial  it  came  to  light  that  one  Swain  was  taken  into  partner- 
ship with  the  plaintiffs  on  the  1st  day  of  June,  1887;  but  it  is  undisputed  that 
the  defendant  knew  nothing  of  that  change  in  the  firm  until  the  coming  on  of 
tbe  trial.  On  the  trial  Rudolph  Henry  testified  to  the  sales  of  meat  made  in 
tbe  month  of  May,  and  to  a  payment  of  $25  the  fast  day  of  May,  but  omitted 
to  make  proof  of  the  sales  in  June;  thus  miiking  a  claim  for  the  meats  sold  in 
May  only.  On  cross-examination  he  admitted  the  several  payments  made  in 
June,  and  then  made  proof  of  the  several  sales  made  in  June;  thatSwain  had 
become  a  member  of  the  firm  June  1st,  and  tliat  tbe  sales  were  made  by  the 
Dew  firm.  The  defendant  testified  that  he  knew  nothing  of  anybody  except 
tbe  original  firm  of  Henry  Bros.,  and  that  he  kept  his  account  as  with  them. 
The  judge  of  the  municipal  court  in  his  return  states  that  it  was  conceded  by 
both  parties  on  the  trial,  although  no  direct  evidence  thereof  was  given  and  no 
formal  admissions  made,  that  the  account  which  the  plaintiffs  opened  against 
tbe  defendant  when  be  commenced  buying  of  them  was  continued  without 
change  as  to  tbe  heading  against  him  after  Swain  became  a  partner,  as  the 
same  appears  on  the  bill  of  particulars  filed  in  the  action.  The  defendant  tes- 
tified tliat  when  he  made  the  payments  nothing  was  said  by  either  party  as  to 
how  the  money  should  be  appropriated,  and  timt  in  bis  dealings  he  knew  only 
Rudolph  Henry.  This  is  tlie  substance  of  the  evidence,  as,  in  my  opinion,  it 
should  be  looked  at  for  the  purposes  of  this  review.  There  was  some  testi- 
mony obtained  from  the  defendant  respecting  a  new  account  in  June  which  I 
will  notice  later;  and  the  defendant  t^tified  that  on  a  certain  day  in  June  he 
made  a  purchase  of  meats  amounting  tu  $40.04,  and  that  at  the  same  time  he 
paid  $40.04,  in  full  of  the  saiue  purchase.  I  regard  this  item  of  evidence  of 
no  consequence.  If  the  defendant  is  not  mistaken,  but,  as  he  says,  made  spe- 
cific purchase  and  paid  the  purcltase  price,  then  the  payment  left  no  debt,  and 
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that  purchase  was  an  isolated  transaction,  and  la  out  of  the  case.  If.  on  the 
other  band,  the  S4U.04  was  not  paid  on  a  particular  purchase,  then  the  money 
was  to  be  applied  as  the  other  payments  were  applieid.  The  evidence  and  the 
bill  of  particulars  show  that  after  the  payment  of  925  on  the  Slst  day  of  May 
there  was  a  considerable  bHlance  due  the  plaintiffs  upon  the  sales  made  in  that 
month,  which  the  trial  court  refused  to  reduce  by  applying  thereon  the  pay- 
ments made  in  Jane.  In  my  opinion,  those  payments  ought  to  have  been  ii- 
lowed  in  reduction  of  the  plaintiffs'  account.  In  the  first  place,  both  the 
plaintiffs  and  defendant  treated  them  as  so  applied.  The  complaint  and  bill 
of  particulars  show  that  in  fact  the  plaintiffs  had  so  actually  applied  them, 
and  the  defendant  kept  his  account  in  a  way  to  show  he  considered  them  so 
applied.  It  Is  well  settled  that  a  plaintiff  in  an  action  should  not  be  permitted 
to  change  the  application  of  payments  after  suit  brought.  lu  the  second 
place,  where  there  is  a  running  account  of  that  kind  upon  which  payments 
are  from  time  to  time  made,  the  creditor  and  debtor  usually  understand  that 
there  is  to  be  such  an  application,  and  that  the  purchaser's  indebtedness  at  any 
time  is  the  balance  of  the  account  after  setting  off  the  payments  against  the 
flales  in  the  order  of  priorities.  And  that  is  the  way  the  law  treats  the  sub- 
ject by  applying  payments  in  discharge  pro  tanto  of  the  items  of  debit  in  the 
creditor's  account  in  the  order  of  the  priority  of  date.  This  rule  of  law  ia 
founded,  I  apprehend,  on  the  presumption  that  such  was  the  intention  of  the 
debtor,  and  the  plain  understanding  of  the  debtor  and  creditor,  dealing  to- 
gether. Clayton's  Case,  1  Mer.  579;  Bank  r.  Bank,  44  Hun,  54;  2  Pars. 
Cont.  683;  V.  8.  v.  Ktrkpatriok,  9  Wheat.  720;  20reenl.  £v.  g  533;  Tnucott 
V.  King,  6  N.  Y.  147.  Where  the  only  dealings  between  persons  consist  of  a 
running  account  of  sales  on  one  side  and  payments  on  the  other,  it  is  quite 
clear  that  they  understand  that  the  payments  go  in  reduction  of  the  earliest 
items  in  the  creditor's  account.  And  in  a  case  where  a  new  party  is  taken 
into  the  Arm  of  the  creditors,  and  nothing  is  said  about  it,  and  the  debtor  has 
no  knowledge  of  the  change,  and  continues  to  deal  with  the  firm  as  before, 
buying  and  making  payments  from  time  to  time,  and  the  sellers  continue  to 
enter  and  blend  the  sales  in  the  same  account,  under  such  circumstances  the 
conduct  of  the  members  of  the  firm  would  seem  to  be  an  assurance  to  the  cus- 
tomer that  their  dealings  go  on  in  the  same  manner,  without  change,  and  that 
his  payments  are  applied  in  the  ordinary  and  customary  manner.  Otherwise, 
the  debtor  would  be  deprived  of  his  right  to  distinguish  the  debt  be  would  pay, 
to  say  nothing  of  his  possible  unwillingness  toma]^e  adebt  with  the  new  firm. 
Where  there  Is  a  change  of  partners,  especially  without  the  knowledge  of  the 
debtor,  and  the  dealings  are  carried  on  as  before,  and  the  sales  are  blended 
and  continued  in  the  same  account,  there  the  authorities  seem  to  hold  that 
payments  are  to  be  applied  as  though  no  change  of  partners  bad  taken  place, 
(1  Story  £q.  Jur.  §  4598,*)  and  the  rule  is  the  same  on  the  accession  of  a 
new  psurtner  as  on  the  retirement  of  a  member  of  a  firm,  (WilL  £q.  Jur.  113.) 
Especially  must  this  be  the  rule  where  from  the  conduct  of  all  the  members 
of  the  tlrm,  including  the  new  one,  the  presumption  exists  and  continues  that 
(he  dealings  are  continued  upon  the  same  account  with  the  consent  of  all  the 
partners.     Hooper  v.  Keay,  L.  R.  1  Q.  B.  DiT.  178, 16  Moak.  £ng.  B.  269. 

It  is  undoubtedly  true  that  in  the  case  of  the  payment  of  a  sum  of  money  by 
a  debtor  to  a  creditor  who  holds  two  distinct  and  independent  claims  agaiort 
him  that  are  due,  and  the  debtor  gives  no  direction,  expressed  or  implied,  as  to 
which  debt  he  means  to  make  the  payment  upon,  the  creditor  may  apply  the 
payment  on  either  of  his  demands.  In  such  connection  thedoctrine  has  grown 
up  and  become  a  favorite  one  that  be  may  do  so  because  after  payment,  with- 
out any  direction  from  the  debtor,  be  becomes  tbeownerof  the  sum  of  money, 
and  may  do  what  he  pleases  with  his  own  at  any  time  before  trial.  This  don 
not  seem  to  me  just  a  proper  doctrine  of  the  law  of  payment,  although  the  fact 
is  indisputable  that  a  man  may  do  what  he  pleases  with  his  own.    The  ideaof 


Digitized  by 


Google 


Super.  Ct.  Buf.]  henry  v.  dietrich.  609 

payment  is  nottbat  of  the  transfer  of  the  title  of  property,  bnt  the  solution  or 
extinguishment  of  a  debt,  and  when  the  object  of  tlie  act  of  payment  is  not  ex- 
pressed by  the  debtor,  nor  sasceptible  of  being  inferred  from  the  circum- 
stances, tbe  payee  may  be  deemed  to  be  authorized  to  complete  the  act  accord- 
ing to  his  own  wishes;  and  some  authorities  hold  that  he  may  do  that  at  any 
time  before  an  action  is  commenced.  Where  a  tradesman  opens  a  running 
account  with  a  customer  who  from  time  to  time  pays  sums  of  money,  it  would 
seem  that  there  could  be  no  doubt  about  what  passes  in  their  minds,  nor  that 
what  transpires  is  that  the  debtor  supposes  that  he  is  making  a  payment  on 
the  general  account,  and  that  the  creditor  knows  that  the  customer  so  under- 
stands it,  and  accepts  the  money  with  that  knowledge,  and  therefore  the 
agreement  between  them  becomes  complete  that  the  application  of  the  money 
will  be  in  accordance  with  the  debtor's  intention.  When  such  are  the  cir- 
cumstances, there  being  nothing  more  in  the  case,  tbe  law,  according  to  a 
long-established  rule, — the  principle  of  which  is  notalways  clearly  elucidated, 
— applies  the  payment  to  the  reduction  of  the  earliest  debts  of  the  account. 
To  my  view,  tbe  circumstances  of  this  case  and  the  evidence  show  that  the 
plaintiffs  herein  actually  made  such  application  of  the  defendant's  payments; 
that,  whether  they  did  or  not,  they  ought  so  to  have  done;  that  the  law,  upon 
tbe  circumstances,  made  such  application;  that  the  coming  in  of  Swain  as  a 
partner  without  the  knowledge  of  the  defendant, — the  plaintiffs'  account  be- 
ing continued  in  the  same  manner,  sales  and  payments  being  made  upon  the 
same  account  without  any  knowledge  of  a  change  being  acquired  by  the  de- 
fendant,— did  not  deprive  the  defendant  of  his  right  to  say  that  he  made  his 
payments  upon  the  assumption  that  the  ordinary  application  would  bR  made, 
and  that  tbe  plaintiffs,  after  taking  in  the  new  member,  accepted  the  pay- 
ments with  knowledge  of  the  defendant's  understanding.  The  evid  -nceshows 
no  objection  on  the  part  of  Swain,  and  the  fact  that  he  was  interested  in  the 
sales  made  in  June,  the  defendant  remaining  ignorant  of  his  connection  with 
the  firm,  raised  no  equity  which  required  the  moneys  which  the  defendant  was 
able  from  time  to  time  to  pay  to  be  applied  on  the  claim  in  which  he  was  inter- 
ested rather  than  the  older  claim  of  the  plaintiffs;  and,  the  two  claims  exist- 
ing, the  defendant  had  the  right,  had  he  known  of  the  change  in  the  firm,  to 
direct  his  payments  to  be  applied  to  the  account  of  the  original  firm.  My  no- 
tions of  the  case  are  that  tbe  plaintiffs  actually  applied  the  June  payments  on 
their  account.  (1)  They  recognized  such  application  even  after  the  commence- 
ment of  the  action  by  their  bill  of  particulars.  (2)  That  such  application  was 
according  to  the  understanding  of  the  parties.  The  circumstances  show  there 
could  have  been  no  other  intention  on  the  part  of  the  defendant.  (3)  That 
audi  application  was  required  by  the  established  rule  of  law.  (4)  The  change 
in  the  partners  being  without  the  knowledge  of  the  defendant, — the  account 
being  continued  in  the  same  manner  as  before, — the  rule  of  law  still  operated 
as  to  the  payments  in  June,  and  the  same  presumption  as  to  the  intent  uf  the 
debtor  and  understanding  of  the  parties  continued.  Accordingly,  I  think  that 
after  the  action  was  commenced  the  court  ought  not  to  have  allowed  the  plain- 
tiffs  to  change  the  application  of  tbe  payments.  It  looks  to  me  as  though  the 
plaintiffs  sought  to  make  the  change  to  save  judgment  going  against  tliem. 
-with  costs.  It  is  stated  in  tbe  brief  of  defendant's  counsel  that  the  defense  of 
bad  meat  applied  to  tbe  sales  made  after  the  1st  day  of  June. 

But  there,  is  another  piece  of  evidence  which  I  have  so  far  excluded  from 
consideration.  On  cross-examination  the  defendant  testified:  "Atthattime, 
May  31st,  1  paid  $25  on  this  account,  and  owed  tlie  balance, — $72.50.  I  had 
nothing  more  until  June  3d.  Then  they  struck  a  new  account.  What  I  paid 
on  June  8d — $15.56 — was  on  the  new  account."  On  redirect  examination  he 
said:  "I  continued  right  on  as  I  began.  They  never  lold  me  any  different. 
I  knew  of  no  new  account.  I  kept  it  in  one  account."  It  appears  conclu- 
sively that  the  defendant  knew  nothing  about  Swain  having  become  a  part. 
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ner,  and  what  be  meant  by  saying  "they  struck  a  new  account"  is  not  dear, 
unless  it  was  that  the  balance  due  upon  the  dealings  in  May  was  ascei> 
tained  and  carried  over  to  the  account  for  June,  upon  which  be  considered  he 
made  liis  payments.  Finding  the  balance  at  the  end  of  each  month,  but  oon- 
tinulng  tlie  account  and  dealings  in  the  same  way,  would  not,  as  I  conceive, 
make  any  difference  as  to  the  intended  application  of  the  payments  or  themJe 
of  law  to  be  applied.  The  defendant  proved  the  payments  in  June  under  the 
circumstances  mentioned.  I  think  they  were  payments  on  the  plaintiffs'  ac- 
count, and  that  the  judge  of  the  municipal  court  erred  in  depriving  the  de- 
fendant of  tlie  results  of  the  proof,  and  therefore  I  think  the  judgment  ap- 
pealed from  should  be  reversed.    Cknle  Civil  Proc  g  3068. 


PlTLLUTBO  V.  DSLAWARB,  L.  &  W.  B.  OO. 

(Superior  Court  of  Buffalo,  Qeneral  T^erm.    November  19, 1889.) 

L  Uastxb  xsd  Sbrva^nt — DaFucnva  Appliu^cks — ^Pkotincb  ov  Jubt. 

In  an  action  against  a  railroad  company  for  personal  injuries,  where  it  appean 
that  plaintiff's  leg  was  crushed  between  two  cars  while  he  was  swinging  between 
them  for  the  purpose  of  boarding  a  train, — ^tbere  being  no  other  way  of  boarding  it, 
—as  required  by  the  course  of  his  employment,  and  the  oars  having  no  appliances 
to  prevent  their  coming  into  immediate  oontaot,  the  qneatlon  of  defendant's  negli- 
gence In  regard  to  safe  and  suitable  machinery  is  for  the  Jury,  and  Its  neglig^oe 
u  not  excused  by  the  concurring  negligence  of  a  fellow-servant. 

2.  Sahb— Risks  or  Bmflothekt. 

It  is  likewise  a  question  for  the  Jury  whether  platntifCs  Injury  resulted  from  a 
risk  which  he  assumed  on  entering  defendant's  service,  he  having  no  knowledge, 
so  far  as  appears,  of  appliances  such  as  were  lacking  on  the  oars,  and  never  hav- 
ing seen  cars  come  together  as  those  did. 

8.   SaHE— CONTKIBDTOBT  NBOLtOBNOB. 

Where  plaintiff  was  employed  under  the  direction  of  a  foreman,  and  was  required 
to  board  the  train  by  order  from  blm,  which  was  almost  simultaneous  with  the 
starting  of  the  train,  it  is  a  question  for  the  jury  whether  he  was  guilty  of  contrib- 
utory negligence  In  boarding  the  train  while  it  was  In  motion. 

Motion  for  new  trial  on  exceptions. 

Action  by  Giovanni  Pullutro  against  the  Delaware,  Lackawanna  &  West- 
ern Bailroad  Company  for  personal  injuries.  Plaintiff  was  nonsuited,  and 
moves  for  a  new  trial. 

Argued  before  Beckwith,  C.  J.,  and  Hatch,  J. 

Bmory  P.  Close,  for  plaintiff.    JTohn  &.  MUbum,  for  defendant. 

Hatch,  J.  .The  action  is  brought  by  plaintiff  to  recover  damages  for  p«^ 
sonal  injuries  alleged  to  have  been  occasioned  by  the  negligence  of  the  de- 
fendant. It  appeared  upon  the  trial  that  plaintiff  was  employed  as  a  laborer 
upon  defendant's  gravel  train,  and  entered  such  employ  on  the  26th  day  of 
August,  1888,  continuing  therein  until  noon  of  the  following  day,  when  lie 
sustained  the  injury  complained  of.  The  course  of  plaintiff's  employment 
required  him,  in  company  with  some  30  other  co-laborers,  to  unload  cars  of 
gravel,  and  then  reload  the  same  with  ties  which  lay  by  the  side  of  the  track. 
On  the  day  of  the  injury  the  train  consisted  of  10  or  12  flat-bottom  gravel- 
cars,  with  an  engine  attached.  It  had  gone  out  at  7  o'clock  ih  the  morning, 
and  had  loaded  and  unloaded  the  cars  at  different  places  for  a  distance  of 
five  or  six  miles,  the  train  running  back  and  forth  several  times  for  that 
purpose,  the  men  being  required  to  get  on  and  off  the  cars  at  the  several 
times.  The  method  of  conducting  the  business  was  for  the  gravel  to  be 
unloaded,  and  then  some  of  the  men  got  down  from  the  cars,  picked  up  the 
ties,  and  placed  tliem  upon  the  cars.  Others  remained  thereon  to  arrange 
them.  During  this  time  the  train  would  sometimes  move  very  slowly,  and 
sometimes  stop  from  two  to  five  minutes.  When  the  time  arrived  for  the 
train  to  leave  an  order  would  be  given  by  one  of  the  foremen  to  "hurry  up," 
when  the  men  would  quickly  get  upon  the  cars,  the  train  starting  immedi- 
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ateljr  upon  giving  the  order.  Tbese  cars  stood  "about  six  feet  high  from 
the  track, — the  top  of  it  about  the  height  of  a  man's  shoulders."  On  some 
-of  the  cars  there  was  a  hoots  or  iron  step  on  the  side,  a  little  ways  from  the 
wlieel,  for  the  men  to  get  up  by.  When  the  cars  were  standing,  the  men 
^ot  up  by  placing  their  feet  on  the  side.  "When  the  train  was  moving,  the 
men,  in  order  to  get  up  onto  the  car,  put  one  hand  on  the  edge  of  the  car, 
and  tlie  other  hand  on  the  car  next  to  it;  that  is,  on  the  edge  of  each  car, 
4knd  jumped  up.  «  *  *  That  the  men  always  got  aboard  in  the  same 
way."  The  car  upon  which  plaintiff  worlced  was  not  supplied  with  a  hoolc 
■or  step,  or  other  appliance  by  which  to  get  upon  the  car.  This  car,  as  well 
as  the  one  next  it,  was  not  supplied  with  bumpers  or  dead-woods,  or  any 
■other  appliance  to  prevent  them  from  coming  immediately  together.  On  the 
■occasion  of  the  injury  plaintiff  was  upon  the  ground,  loading  ties,  when  he, 
with  the  others,  saw  that  the  engine  was  about  to  start.  The  order  came 
from  the  foreman  to  "hurry  up,"  and  plaintiff  started  to  get  on  the  car. 
Some  bad  gotten  up, — more  than  half;  others  were  following.  "The  engine 
bad  started  very  slowly  at  the  time  the  plaintiff  began  to  get  up;  *  *  * 
the  train  was  in  motion,  *  *  *  wasrunning  just  nice."  Plaintiff  placed 
bis  hands  un  the  ends  of  the  two  cars,  they  being  apart,  and  jumped  up.  As 
be  jumped,  and  before  he  cleared  the  cars,  the  two  ends  came  together; 
■caught  and  crushed  one  leg,  necessitating  amputation.  He  had  never  be- 
fore seen  cars  come  together  in  that  way.  No  instruction  or  warning  was 
given  by  defendant  to  plaintiff  as  to  getting  upon  or  between  the  cars.  Plain- 
tiff was  a  foreigner;  came  to  this  country  on  May  7,  1888;  could  not  speak 
English,  but  understood  the  phnise  "hurry  up,"  which  the  men  were  obliged 
to  oliey  when  given.  At  the  close  of  the  proof  defendant  moved  for  a  non- 
■suit  upon  three  grounds:  First,  that  there  was  an  absence  of  evidence  show- 
ing ne^tligence  on  the  part  of  defendant;  second,  that,  if  there  was  negli- 
gence, it  was  that  of  a  co-employe;  third,  that  the  plaintiff  was  gnilty  of 
■contributory  negligence.  The  court  granted  the  motion  upon  two  grounds: 
First,  that  there  was  no  evidence  to  show  that  defendant  had  failed  to  dis- 
charge its  duty;  and,  second,  that  the  plaintiff  had  assumed  the  risk  of  such 
4U1  injury  as  the  one  complained  of. 

In  the  orderly  disposition  of  this  appeal  it  becomes  necessary  to  deter- 
mine, Qrst,  whether  the  defendant  discharged  the  obligation  it  was  under  to 
the  servant.  The  general  rule  of  law  is  that  the  master  owes  a  duty  to  pro- 
vide for  the  servant  safe  and  suitable  tools,  machinery,  and  appliances  for 
use  in  and  about  his  employment;  also,  a  safe  and  secure  place  in  which  to 
perform  his  duties,  and,  where  necessary,  to  provide  competent  and  skillful 
workmen  to  direct  the  servant  and  assist  him  in  the  performance  of  his 
-duties.  Pantzar  v.  Mining  Co.,  99  N.  Y.  372,  2  N.  E.  Rep.  24.  Has  this 
duty  been  here  performed?  Tlie  plaintiff  was  but  recently  employed,  and 
there  is  nothing  showing,  or  tending  to  show,  that  he  was  possessed  of  more 
information  with  respect  to  the  cars  and  the  methods  of  performing  the  work 
than  such  as  he  may  have  gathered  during  the  period  of  his  employment. 
The  car  upon  which  be  was  placed  at  work  was  provided  with  no  appliances 
-or  means  to  aid  him  in  alighting  therefrom  or  getting  thereon.  It  must  be 
presumed  that  defendant  knew  the  common  mode  adopted  by  the  plaintiff 
and  others,  in  the  course  of  their  employment,  in  performing  these  acts,  as 
duty  required  them,  and  acquiesced  therein.  Beming  v.  Steinway,  101  N. 
T.  552,  5  N.  £.  Bep.  449.  It  consequently  became  its  duty  to  take  all  rea- 
sonable precautions  to  make  the  dangers  as  small  as  possible.  That  the 
master  would  so  do  might  be  prudently  relied  upon  by  the  plaintiff.  Kain 
V.  Smith,  89  N.  Y.  375;  Hawley  v.  Railroad  Co.,  82  N.  Y.  370.  It  is  con- 
-ceded  that  the  car  upon  which  plaintiff  worked,  and  the  one  adjoining,  was 
unprovided  with  bumpers  or  dead-woods,  or  other  appliance  to  prevent  the 
-cars  from  coming  in  immediate  contact.    Taking  into  consideration  the 
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cotii'se  of  business,  tbe  manner  in  which  the  cars  were  used,  would  not  a  due 
regard  for  tlie  safety  of  the  workmen  require  that  the  cars  be  supplied  with 
this  or  a  similar  appliance  for  protection?  in  Bllis  v.  Kailroad  Co.,  95  N. 
Y.  546,  plaintiff's  intestate  was  a  brakeman,  riding  in  the  caboose,  when  he 
noticed  the  approach  of  a  train  in  the  rear;  and,  feailng  a  collision,  he  stepped 
from  the  caboose  to  its  front  platform.  The  car  imaiediately  in  front  was  a 
coal-dump,  and  the  bumpers  overlapped,  so  as  to  be  useless.  The  collision 
occurred  in  the  rear,  and  the  dump  was  forced  past  the  bumpers,  upon  the 
steps  coming  in  contact  with  the  front  part  of  the  caboose,  inflicting  death. 
Judge  Danfobth,  in  delivering  the  opiuion  of  the  court,  says:  "Here  it  was 
the  duty  of  the  defendant  to  provide  a  car  properly  fitted,  not  only  with  run- 
ning  apparatus,  as  wheels,  stopping  apparatus,  as  a  brake,  but  with  buffers 
of  some  kind,  to  protect  the  car  and  its  servants  necessarily  or  lawfully 
thereon  from  the  effect  of  a  collision.  Ordinary  and  usual  care  in  the  equip- 
ment and  running  of  a  road  requires  this  last  appliance,  or  some  equivalent 
contrivance,  as  much  as  it  does  either  of  the  others.  There  was,  in  effect,  no 
buffer,  or  anything  to  take  its  place,  ou  the  car  upon  which  the  intestate  was 
employed.  Upon  the  evidence  it  may  be  said  that  its  absence  was  the  proxi- 
mate cause  of  the  injury."  In  Qottlteb  v.  Railroad  Co.,  100  K.  Y.  462,  3  N. 
£.  Rep.  344,  it  was  held  that  the  evidence  tended  strongly  to  show  that  the 
main  purpose  of  bumpers  on  the  ends  of  freight-cars  was  for  protection  of 
brakemen  in  the  discharge  of  their  duties.  It  seems  quite  clear  from  these 
authorities  that  bumpers  are  a  necessary  appliance  upon  any  car,  for  its 
safety,  and  also  the  safety  of  persons  required  to  be  employed  upon  it.  It  is 
quite  as  necessary  that  this  appliance  should  be  present  to  prevent  cars  from 
coming  together  as  it  is  for  a  brake  to  stop  them  when  upon  a  down  grade; 
and  wlien,  in  the  course  of  employment  by  servants  engaged  thereon  they  are 
or  may  be  required  to  go  between  them,  to  the  knowledge  of  the  master,  it 
would  seem  to  be  a  gross  neglect  of  duty  not  to  provide  them.  Under  the 
eviilence  in  this  case,  we  think  it  a  fair  question  for  the  jury  to  say  whether 
or  not  the  defendant  has  discharged  the  obligations  it  owed  In  this  regard 
to  plaintiff. 

It  is,  however,  said  that  plaintiff  assumed  tlierisk  of  such  injury  as  be  had 
sustained.  It  is  the  rule  that  upon  entering  into  employment  the  servant 
assumes  the  usual  risks  and  perils  of  the  service,  and  also  such  as  are  inci- 
dent to  the  use  of  machinery  and  property  of  the  defendant  as  it  then  exists, 
so  far  as  such  risks  are  apparent.  Gibson  v.  Railtoay  Co.,  63  K.  Y.  452. 
But  this  rule  is  subject  to  the  qualifications  that  the  master  must  first  have 
performed  those  duties  which  the  law  enjoins  upon  him.  Beming  v.  8Uin- 
way,  101  N.  Y.  551,  652,  6  N.  E.  Rep.  449;  EllU  v.  Railroad  Co.,  95  N.  Y. 
552.  Here,  as  we  have  seen,  the  defendant  disregarded  its  duty  in  furnish- 
ing bumpers  to  the  cars.  At  least,  the  question  as  to  whether  they  did  or  not 
should  have  been  submitted  to  the  jury.  It  is  true  that  when  the  servant 
accepts  employment,  and  at  that  time  the  machinery  and  implements  fire  of  a 
certain  kind  or  condition,  and  the  servant  knows  it,  he  can  make  no  claim 
upon  the  master  to  furnish  another  or  different  machine  or  safeguards,  and 
if  he  is  injured  tliereby  no  liability  attaches.  Svxeney  v.  Envelope  Co.,  101 N. 
Y.  520,  5  N.  E.  Rep.  858.  But  this  rule  presupposes  knowledge,  or  oppor- 
tunities for  obtaining  which  charge  the  servant  with  it,  equally  with  the  mas- 
ter. In  this  respect,  however,  regard  mast  be  had  to  the  knowledge  of  the 
employe  as  to  the  machinery  and  structures  on  wliich  he  is  employed;  also,  to 
his  capacity  and  intelligence,  and  his  opportunities  for  information;  and  in 
Hdditiou  thereto  the  servant  has  a  right  to  rely  upon  the  master  to  protect 
him  frumdangerand  injury.  Powers y.  Railroad  Co.,  9ii  N.  Y.  280;  Marsh 
V.  Chickering,  101  N.  Y.  399,  5  N.  E.  Rep.  56;  SvMivan  v.  Manufacturing 
Co.,  113  Mass.  396.  It  was  also  said  by  Judge  Eolgeb  in  Laning  v.  RaU' 
road  Co.,  49  N.  Y.  535:  "It  is  at  his  option,  ordinarily,  to  accept  or  to  re- 
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main  in  the  service  or  to  leave  it;  and.  it  he  remains  without  promise  of  a 
change,  or  other  lilie  inducement,  it  is  for  the  jury  to  say  whether  or  not  he 
Tolnntarily  assumes  the  rislts  of  defective  machinery  and  of  incompetent  serv- 
ants,  wliereof  lie  has  full  and  equal  knowledge."  The  plaintiff  here  had  been 
in  the  employ  of  the  defendant  a  day  and  a  half;  had  been  but  a  short  time 
in  the  country.  He  could  not  speak  our  language,  and  was,  presumably,  in 
a  large  degree  unacquainted  with  the  methods  of  the  defendant  in  the  trans- 
action of  its  business.  He  had  never  seen  cars  come  together  as  these  cars 
came.  There  is  no  proof  that  his  attention  had  ever  been  called  to  the  lack 
of  proper  buffers,  or  that  he  had  the  slightest  knowledge  upon  the  subject,  or 
that  he  bad  received  any  instructions  in  respect  thereto.  Under  such  circum- 
stances, we  think  it  proper  to  submit  both  questions  here  discussed  to  the 
jury,  for  their  determi nation.  Fredenburg  v.  Raiiroad  Co.,  114  ^.  Y.  582, 
21  N.  £.  Bep.  1049. 

The  defendant  further  insists  that  the  injuries  here  sustained  were,  in  any 
•vent,  the  result  of  the  negligence  of  a  co-employe,  and  also  that  plaintiff 
was  clearly  guilty  of  contributory  negligence.  As  to  the  first  claim,  it  may 
be  said — assuming  the  injury  was  caused  in  part  by  the  negligence  of  a  co- 
servant — ^that,  if  we  are  right  in  holding  that  it  was  a  question  for  the  jury 
to  consider  whether  the  defendant  had  discharged  its  obligation  in  furnishing 
suitable  machinery  and  appliances,  and  whether  such  failure  was  the  proxi- 
mate cause  of  the  injury,  then  the  authorities  already  cited  dispose  of  this 
claim,  as  it  is  held  that  where  the  negligence  of  the  master  concurs  with  that 
of  a  fellow-servant  in  producing  the  injury  the  master  is  not  thereby  excused. 
The  second  ground  is  predicated  upon  the  fact  that  plaintiff  boarded  the  train 
while  in  motion,  and  the  claim  is  made  that  this  is  per  se  negligence  which 
contributed  to  the  injury.  Defendant  relies  upon  Hunter  v.  Railroad  Co., 
112  N.  T.  376,  19  N.  E.  Rep.  820,  and  Solomon  v.  Railway  Co.,  103  N.  T. 
443,  9  N.  £.  Bep.  430.  In  the  first  of  these  cases,  plaintiff  attempted  to 
board  a  train  moving  at  the  rate  of  from  four  to  six  miles  an  hour.  He  was 
charged  as  matter  of  law  with  a  negligent  act.  In  the  second,  plaintiff  was 
nonsuited  for  attempting  to  board  an  elevated  railway  train,  with  the  move- 
ment of  which  he  was  perfectly  familiar,  after  the  same  had  started,  and 
when  the  gates  guarding  the  platform  were  partly  or  wholly  closed.  It  was 
held  that  he  was  properly  nonsuited.  Judge  Pegkham,  in  the  case  first  cited, 
delivering  the  prevailing  opinion  of  the  court,  says:  "There  may,  undoubt- 
edly, be  circumstances  under  which  an  attempt  to  get  on  or  off  a  moving  train 
would  not  be  r^;arded  as  negligence,  as  matter  of  law,  and  where  the  ques- 
tion of  negligence,  under  all  the  circumstances  of  the  case,  should  be  sub- 
mitted to  the  Jury."  112  N.  Y.  376,  19  N.  E.  Rep.  822.  citing  Filer  v. 
Railroad  Co.,  49  N.  Y.  47.  Under  this  rule,  which  we  believe  is  the  latest 
expression  of  the  court  of  last  resort  upon  this  subject,  it  is  not  in  all  cases 
per  se  negligence  to  board  or  alight  from  a  moving  train.  As  applied  to  the 
facts  here,  we  think  it  a  question  for  the  jury.  The  plaintiff  was  employed 
subject  to  the  direction  of  a  foreman.  The  demands  of  the  business  evidently 
required  that  the  work  of  loading  and  unloading  should  be  done  with  as  much 
rapidity  as  possible.  The  order  to  board  the  train  and  the  signal  for  it  to 
move  were  almost  simultaneous  acts.  The  order  came  from  the  foreman  to 
"hurry  up."  The  plaintiff  started  for  the  train.  "The  engine  had  started 
very  slowly  at  the  time  the  plaintiff  began  to  get  up.  *  *  *  The  train 
was  in  motion,  •  •  •  was  running  just  nice," — are  the  various  expres- 
sions of  the  witnesses.  From  this  evidence  the  jury  would  be  authoriz»l  in 
finding  that  the  train  was  barely  moving  when  the  attempt  was  made  to  board 
it,  and  that  there  was  but  very  little  if  any  more  danger  tlian  when  standing. 
This  was  the  only  means  furnished  by  defendant  to  get  aboard,  or,  at  least, 
it  was  the  usual  way  in  which  it  was  done.  He  was  obliged  to  get  aboard 
then,  or  be  left;  and  he  then  had  bis  orders.  Under  similar  circumstances  it 
v.7K.Y.8.no.ll — 38 
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is  said:  "The  law  should  not  be  too  exacting."  HatBley  y.  Ratlrotid  Co.,8Z 
N.  Y.  372.  See  Terry  v.  Jewett,  17  Han,  4U0.  Under  all  the  circumstances, 
we  think  it  presented  a  question  for  the  jury  to  say  whether  such  act  was 
negligent  or  not.  It  is  not  entirely  certain,  if  we  assume  the  act  negligent, 
that  such  negligence  was  the  cause  of,  or  contributed  to,  the  injury.  Plain- 
tiff had  plac^  his  hands  upon  each  car  to  swing  himself  up.  He  must  have 
succeeded  in  placing  one  leg  above  the  car,  as  only  one  was  caught.  The 
movement  of  the  train  did  not,  so  far  as  the  evidence  discloses,  interfere  with 
Uls  ability  to  board  the  car,  or  prevent  him  from  so  doing.  What  did  inter- 
fere with  such  attempt  was  the  absence  of  an  appliance  to  prevent  the  cats 
from  closing  up.  With  snch  protection  there,  it  leaves  nothing  to  show  but 
that  the  plaintiff  could  have  safely  got  on  board;  so  ttiat  it  may  not  be  said 
with  certainty  that  this  action  produced  the  injury.  On  the  contrary,  the 
jury  would  be  authorized  to  find  that  the  proximate  cause  of  the  accident  was 
the  closing  of  the  cars  permitted  by  the  absence  of  the  bumpers,  and  tliat  to 
this  cause  the  accident  was  solely  due.  We  are  of  opinion  therefore  that  the 
exceptions  taken  should  be  sustained  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 


Bbown  v.  I^iaqaba  Maohinb  Co. 
(Superior  Court  of  Buffalo,  Oeneral  Term.    November  10,  1889.) 

1.  JnCOMBNT — Bt  DBVA.UI/T — MmnOIPAI.  C!OUBT  OF  BUTTAIX). 

Section  9  of  the  Buffalo  municipal  court  act  (Laws  N.  Y.  1880,  a.  844)  provides 
that,  in  case  defendant  falls  to  answer  the  complaint,  he  shall  be  deemed  to  have 
admitted  the  allegations,  and  the  court,  on  the  filing  of  the  summons  and  com- 
plaint, with  proof  of  due  service,  shall  forthwith  enter  judgment,  without  farther 
proof.  Held,  that  where  defendant  fails  to  answer,  but  appears  and  asks  an  ad- 
journment, the  judge  is  bound  to  enter  judgmentfor  plaintiff. 
a.  Same— Oi'EKiNo  Jcdombnt — Apfbabancb. 

Section  16,  authorizing  the  court  to  open  defaults  on  such  terms  as  may  be  just, 
where  defendant  shall  fail  to  appear  on  the  return-day  or  on  any  adjourned  day,  does 
not  authorize  a  default  to  be  opened,  where  defendant  appeared  on  the  returnrday 
and  asked  an  adjournment,  but  failed  to  answer. 
S.  Same — Jcbisdiction. 

Section  16  ^so  provides  that  when  a  transcript  of  a  judgment  has  bean  taken 
from  the  court,  and  filed  in  the  ofSce  of  the  clerk  of  Erie  county,  the  superior  court 
of  Buffalo  may  open  the  default.  The  practice  is  the  same  as  in  the  muni<dpal 
court,  except  that  a  judge  of  the  superior  court  may  at  chambers  issue  an  order  to 
show  cause,  returnable  to  a  special  term,  where  the  application  is  to  be  heard  and 
determined.    Held,  that  the  general  term  could  not  entertain  the  motion. 

4.  BaICS— AlTIDAVlT. 

The  section  also  requires  defendant  to  show  to  the  superior  court  that  no  appUcft- 
tion  was  made  to  the  municipal  court.    Held,  that  the  moving  papers  are  fatally 
defective  unless  they  show  such  teot 
B.  Samb. 

Nor  is  defendant  entitled  to  the  relief,  under  Code  Civil  Proo.  {  SOM,  providing 
that  a  default  may  be  opened  for  manifest  Injustice,  as  it  also  conditions  the  reli^ 
on  defendant's  failure  to  appear. 

Appeal  from  municipal  court. 

Action  by  Frank  H.  Brown  against  the  Niagara  Machine  Company.  Judg- 
ment by  default  was  entered,  and  defendant  appeals,  and  moves  Uiat  the  de- 
fault be  opened,  and  a  new  trial  be  granted. 

Argued  before  Beckwith,  C.  J.,  and  Titus  and  Hatch,  JJ. 

Frank  E.  Biokles,  for  appellant.     Clinton  B.  Gibba,  for  respondent. 

Hatch,  J.  The  summons,  together  with  a  verifled  complaint  setting  op 
an  account  and  demanding  judgment,  was  served  upon  the  defendant  hereia 
on  April  4,  1889.  On  the  return-day,  April  12,  1889,  defendant  appeared  be- 
fore the  municipal  court,  and  asked  for  an  adjournment,  which  was  objected 
to  by  plaintiff,  and  denied  by  the  court;  and  thereupon,  no  answer  being  put 
in,  the  plaintiff  was  awarded  judgment  by  the  court  for  the  amount  demanded 


Digitized  by 


Google 


Super.  Ct.  Buf.]         brown  r.  NtAGARA  machine  co.  515 

in  the  complaint  The  defendant  thereupon  appealed  from  thn  Judgment,  and 
also  served  a  notice  of  motion,  based  upon  accompanying  affidavits,  asking  to 
be  relieved  from  the  default,  and  for  an  order  granting  a  new  trial  in  the  court 
below.  By  section  7  of  the  municipal  court  act,  ao  Citllel,  (I^awsi  1880, 
c.  844,)  it  is  provided  that  in  an  action  brought  therein,  arising  on  contract 
for  the  recovery  of  money  only,  or  upon  an  account,  the  plaintiff,  at  the  time 
of  the  issuing  of  the  summons,  may  file  with  the  clerk  of  the  court  a  written 
complaint,  setting  forth,  in  a  plain  and  concise  manner,  the  facts  or  items  of 
account  constituting  the  cause  of  action,  specifying  the  amount  due,  and  for 
which  the  plaintiff  will  demand  judgment.  The  complaint  is  to  be  subscribed 
by  the  plaintiff  or  his  attorney,  and  verified  as  prescribed  by  the  Code  of 
Civil  Procedure.  The  summons  and  complaint  are  to  be  served  by  delivering 
defendant  copies  thereof.  Section  8  provides  that  if  defendant  appears  and 
answers  the  complaint  such  answer  must  be  in  writing,  subscribed  by  the  de- 
fendant or  his  attorney,  and  verified  like  the  complaint;  then  provides  what 
the  answer  shall  contain.  Section  9  provides,  in  case  the  defendant  fails  to 
answer  the  complaint,  be  shall  be  deemed  to  have  admitted  the  allegations 
thereof;  and  the  court,  upon  filing  the  summons  and  complaint  with  proof  of 
due  service,  shall  forthwith  enter  judgment  for  the  plaintiff  for  the  sum  de- 
manded in  the  complaint,  with  coste  and  disbursements,  without  further 
proof.  The  return  upon  this  appeal  shows  that  the  summons  and  complaint, 
as  required  by  the  sections  referred  to,  were  properly  served;  that  upon  the 
return-day  thereof  the  defendant  appeared  and  asked  for  an  adjournment; 
but  did  not  put  in  an  answer  as  provided  by  section  8.  The  plaintiff  there- 
upon became  entitled  to  judgment  for  the  amount  demanded,  and  the  judge, 
by  section  9,  was  bound  to  render  judgment  in  conformity  with  the  demand 
of  the  complaint.  This  he  did.  It  is  not  pretended  but  that  the  judgment  so 
entered  was  in  all  respect  regular.  It  follows  that  no  error  was  committed 
in  this  respect,  and  the  judgment  appealed  from  should  therefore  stand. 

But  the  defendant  applies  to  the  court  upon  affidavits  to  set  aside  this  judg- 
ment upon  the  ground  that  manifest  injustice  has  been  done.  The  act  liere- 
tofore  cited  also  provides  for  opening  defaults.  By  section  16  it  is  provided 
that  the  municipal  court  shall  have  power  to  0]>en  defaults  and  set  aside  judg- 
ments upon  such  terms  as  may  be  just,  in  a  case  where  a  defendant  shall  fail 
to  appear  on  the  return-day  of  process,  or  on  any  adjourned  day,  when  it  is 
shown  that  manifest  injustice  has  been  done,  and  the  defendant  satisfacto- 
rily excuses  bis  default.  It  then  provides  upon  what  papers  the  application 
shall  be  founded,  within  what  time  the  motion  shall  be  made,  the  method  of 
procedure,  and  the  terms  upon  which  the  motion  will  be  granted.  It  further 
provides  that  when  a  transcript  of  the  judgment  has  been  taken  from  the 
municipal  court,  and  filed  in  the  office  of  the  clerk  of  the  county  of  Erie,  that 
this  court  shall  then  be  vested  with  power  and  authority  to  open  the  default, 
and  order  a  new  trial  upon  such  terms  as  may  be  just.  The  practice  upon 
such  motion  is  the  same  as  in  the  municipal  court,  except  that  a  judge  of  this 
court  may  at  chambers  issue  an  order  to  show  cause  returnable  at  a  special 
term  of  said  court,  and  such  application  is  to  be  beard  and  determined  at  a 
special  term.  The  defendant  must  also  show  to  this  court  that  prior  to  the 
filing  of  the  transcript  no  application  was  made  to  the  municipal  court  for 
like  relief. 

It  is  thus  seen  that  the  primary  fact  which  must  exist  before  the  court  can 
take  cognizance  of  a  motion  to  open  a  default  is  the  non-appearance  of  the 
defendant  upon  the  return-day  of  the  summons,  or  upon  any  adjourned  day. 
The  moving  papers  herein,  as  well  as  the  return,  show  upon  their  face  that 
the  defendant  appeared  upon  the  return-day  of  the  summons  and  asked  an  ad- 
journment, but  put  in  no  answer.  The  adjournment  the  court  had  no  power 
to  grant,  as  the  statute  is  mantlatory,  directing  it  to  enter  judgment  on  such 
failure.     There  is  no  default  such  as  the  statute  confers  power  upon  this  court 
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to  open,  as  its  power  is  limited  to  a  failure  to  appear,  while  bere  defendant 
did  appear.  It  is  not,  as  counsel  claims,  u  default  for  failure  to  answer  that 
the  court  can  grant  relief,  as  the  language  of  the  statute  is,  "shall  fail  to  ^>- 
pear  on  the  return-day  of  process,  or  on  any  adjourned  day."  The  defendant 
has  also  mistaken  the  court  to  which  he  should  apply  for  relief.  The  statute 
does  not,  in  terms,  authorize  an  application  for  such  relief  to  be  made  at  general 
term,  but,  as  already  seen,  expressly  directs  that  the  application  shall  be  made 
upon  an  order  to  show  cause  returnable  at  special  term.  This  is  the  proper 
practice,  and  should  be  pursued.  The  moving  papers  are  also  defective,  in 
that  they  fail  to  state  that  no  application  was  made  to  the  municipal  ooart  for 
relief  prior  to  filing  the  transcript  in  the  county  clerk's  office.  This  is  an  es- 
sential fact  to  appear,  as  it  may  be  controlling  upon  the  court  in  the  disposi- 
tion of  the  application,  and  the  court  should  always  be  informed  of  the  action 
taken  by  other  courts  with  respect  to  the  subject-matter  upon  which  it  Is  called 
to  act.  It  is  quite  clear,  therefore,  that  defendant  has  not  presented  a  case 
under  this  statute  entitling  him  to  the  relief  sought. 

Defendant,  however,  claims  that  the  statute,  §  16,  is  not  controlling,  and 
that  he  is  entitled  to  relief  under  the  general  law  applicable  to  justices'  courts 
and  appeals  therefrom.  This  claim  is  based  upon  the  last  clause  of  section 
16  of  the  statute  cited,  viz.:  "The  provisions  of  this  section  are  in  addition 
to  the  right  of  appeal  now  provided  by  law  from  judgments  obtained  in  jus- 
tices' courts  in  the  city  of  Buffalo."  It  was  undoubtedly  the  intention  of  the 
legislature  by  the  adoption  of  this  clause  to  save  any  and  all  rights  that  might 
arise,  and  to  leave  intact  such  remedies  as  exist  in  the  general  law  when  not 
inconsistent  with  the  act  establishing  the  municipal  court.  Without  at  this 
time  determining  whether  this  motion  can  be  entertained  as  falling  within  the 
provisions  of  the  former  statutes,  it  is  a  sufficient  answer  to  say  that  the  de- 
fendant does  not  show  himself  entitled  to  relief  under  the  general  law.  The 
defendant  invokes  the  aid  of  section  8064,  Code  Civil  Froc.;  but  this,  like  the 
other  statute,  provides  that  a  default  may  not  be  opened  for  manifest  injus- 
tice, except  in  case  of  "a  defendant  who  failed  to  appear  before  the  justice, 
either  upon  the  return  of  the  summons  or  at  the  time  to  which  the  trial  of  the 
action  was  adjourned. "  Abundance  of  authority  has  firmly  established  this 
rule.  Armstrong -v.  Craig,  18  Barb.  387;  Tannery.  March,  53  Barb.  438. 
The  same  reasons  apply  here  as  apply  to  the  statute  first  cited.  It  follows  that 
the  judgment  appealed  from  should  be  affirmed,  with  costs,  and  the  motion 
to  open  the  default  denied.    All  concur. 


Bemiko  et  al.  v.  New  Yobk,  L.  ft  W.  Bt.  Go. 

(Swperior  Count  of  Buffalo,  Oeneral  Term.    November  19, 1888.) 

BULROID  COMPAKIBS — ^TXACB»  IN  STREET — AsUTTIira  OWXERS — MeASCRB  Or  DAXXOSS. 

Where  a  railroad  company  has  built  a  railroad  track  in  a  street  on  which  plain- 
tiff's property  abuts,  permanent  depreciation  in  the  value  of  plaintiff's  propert7 
cannot  be  recovered  in  a  common-law  action,  but  he  must  be  limited  to  a  reoovei7 
of  such  temporary  damages  as  have  accrued  up  to  the  time  of  the  commencemoit 
of  the  action.  Following  Pofid  v.  BaiVuHiy  Co.,  18  N.  £.  Bep.  487;  Hiutner  v. 
RaUroad  Co.,  81  N..E.  Rep.  1003. 

Appeal  from  trial  term. 

Argued  before  Titus  and  Hatch,  JJ. 

Sogers,  Locke  d^  Milbuin,  for  appellant.    Day  A  Parker,  for  nspondents. 

TiTXTS,  J.  This  case  comes  before  us  presenting  but  a  single  question.  On 
the  trial  this  court  held  that  if  the  jury  should  determine  tliat  the  strncture 
erected  by  the  defendant  in  and  along  Water  street,  in  front  of  the  plaintiffs' 
lands  abutting  on  that  street,  was  perraan«nt  in  character,  the  measure  of 
damages  would  be  the  depreciation  in  value  of  the  plaintifto'  property  by  rea- 
son of  such  structure.    This  was  in  accord  with  the  decision  of  the  general 
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term  of  this  court  when  the  case  was  before  us  the  first  time.  1  K.  Y.  St. 
Kep.  733.  We  then  endeavored  to  show  that  the  facta  of  the  case  did  not 
bring  it  within  the  rule  laid  down  by  the  court  of  appeals  in  UHne  v.  Rail- 
road Co.,  101  N.  T.  98, 4  N.  E.  Rep.  536;  that  inaamucb  as  the  defendant  in 
tbHt  case  had  only  raised  the  grade  of  the  street,  and  had  not  appropriated  it 
to  purposes  inconsistent  with  its  use  by  the  public  as  a  thoroughfare,  the  rule 
did  not  apply.  But  in  a  case  like  the  one  now  under  consideration,  when  the 
•treet  is  occupied  by  an  embankment  permanent  in  its  character,  and  devoted 
wholly  to  railroad  purposes,  to  the  exclusion  of  the  public,  it  was  thought 
that  all  the  damages  which  the  plaintift  had  sustained  had  accrued,  and  was 
capable  of  being  ascertained  and  determined,  and  could  be  recovered  in  a  sin- 
gle action.  Since  that  decision  was  made,  the  precise  question  has  been  passed 
upon  by  the  court  of  appeals  so  as  to  leave  no  doubt  of  the  intention  of  our 
highest  court  to  apply  the  rule  in  the  UUne  Case  to  all  cases  of  this  character, 
whether  the  obstruction  is  permanent  or  temporary.  Pond  v.  Railroad  Co., 
112  N.  T.  188,  19  N.  E.  Rep.  487;  Hussner  v.  Railroad  Co.,  114  N.  Y.  433, 
21  N.  E.  Rep.  1002.  We  are  therefore  constrained  to  hold  that  permanent 
depreciation  in  the  value  of  the  plaintiff's  property  cannot  be  recovered  in  a 
common-law  action,  but  he  must  be  limited  to  a  recovery  of  such  temporary 
damages  as  have  accrued  up  to  the  time  of  the  commencement  of  the  action. 
The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 


In  r«  Vikot's  Estate. 
(Surrogate's  Covrt,  New  Torh  County.    July  18, 1889.) 

1.  DaSOBITP  AND  DlBTKIBUTION — LeOAOT  TaX— NON-RbSIDBNT  DBCECEITr. 

Both  real  and  personal  property  within  thia  state,  devised  by  a  non-resident  de- 
cedent, dying  after  the  enactment  ot  Laws  N.  Y.  1887,  o.  713,  {  1,  extending  the 
collateral  inheritance  tax  to  all  property  within  this  state  wM(^  shall  pass  by  the 
will  of  a  non-resident,  are  subject  to  the  tax. 
S.  Sami — Rexaindeb. 

A  vested  remainder,  limited  on  a  life-estate,  is  subject  to  the  tax. 
S.  Same— ExEXPnoNB— FuiTERAL  Exi^nsbs. 

A  bequest  for  maintenance  of  decedent's  burial  plot  is  exempt  as  funeral  ex- 
penses. 

On  motion  to  confirm  report  of  the  appraiser  of  the  estate  of  Julius  T.Yinot, 
deceased. 

Gibson  <t  Davis,  for  comptroller. 

Raksom ,  S.  The  decedent  in  this  case  died  after  the  passage  of  the  amend- 
atory act  ot  1887,  and  therefore  comes  within  the  purview  of  chapter  718  of 
the  Laws  of  1887.  Section  1  of  that  chapter  provides:  "After  the  passage  of 
this  act  all  property  which  shall  pass  by  will,  *  *  •  or,  if  such  decedent 
was  not  a  resident  of  this  state  at  the  time  of  death,  which  property,  or  any 
part  thereof,  shall  be  within  this  state,  mm*  Bball  be,  and  is,  subject  to 
a  tax  of  five  dollars  on  every  hundred  dollars.  •  •  ♦"  The  decedent, 
though  a  resident  of  New  Jersey,  left  both  real  and  persdnal  propeity  within 
this  state;  and  Justice  Andrews,  in  delivering  the  opinion  of  tlie  court  of 
appetils  in  Re  Bruton,  21  N.  E.  Rep.  87,  holding  that,  under  the  collateral  in- 
heritance tax  act  of  1885,  neither  real  nor  personal  property  of  a  non-resident 
\a  taxable  in  this  state,  says:  "By  chapter  713  of  the  Laws  of  1887,  section  1 
of  the  act  of  1885  was  so  amended  as  to  subject  to  its  operation  the  property 
within  this  state  of  a  non-resident  decedent.  *  *  *"  The  appraiser  was 
therefore  right  in  reportin<r  the  property  as  subject  to  the  tax. 

A  further  objection  is  made  to  the  report  because  a  remainder,  after  a  life- 
eetate,  was  reported  as  subject  to  the  tax.  The  remainder  is  a  vested  one, 
there  being  a  party  in  being  who  would  take  should  the  life-estate  terminate. 
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and  the  value  of  the  remainder  Is  also  ascertainable.    The  appraiser  was  right 
in  so  reporting. 

I  think  the  bequest  of  one-half  of  the  income  of  $2,000  to  be  applied  to 
maintenance  of  the  burial  plot,  etc.,  of  decedent  should  not  have  been  re- 
ported as  subject  to  tax.  It  should,  so  to  speak,  be  looked  upon  as  a  personal 
expenditure  for  the  benefit  of  the  decedent,  and  as  part  of  the  funeral  ex- 
penses, and  therefore  exempt.  Under  the  recent  decision  of  the  court  of  ap- 
peals in  Uatlin  v.  St.  Paul's  Church,  20  N.  E.  Rep.  8t>4,  the  other  half  of  the 
income  of  S2,000  is  subject  to  the  tax.  An  order  should  be  handed  up  con- 
firming the  report  of  the  appraiser  in  all  respects,  except  as  above  indicated, 
and  assessing  and  fixing  the  tax. 


Bakes  v.  Benset. 

{Supreme  Court,  General  Term,  First  Department   November  7, 1889.) 

CtuLsan  OF  Vbnub— Materialitt  of  Witnxbbes. 

In  an  action  for  assault  and  battery,  where  defendant  alleges  that  he  was  as- 
saulted by,  and  did  not  assault,  plaintiff,  and  asks  for  a  cbaaife  of  venue  for  conven- 
ienoe  of  witnesses,  the  fact  that  no  person  other  than  he  and  plaintiff  were  pres- 
ent at  the  time  of  the  alleged  assault  Is  no  objection  to  his  right  to  the  change, 
as  the  witnesses  may  be  material  to  show  defendant's  condition  after  the  alleged 
assault. 

Appeal  from  special  term.  New  York  county. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Danieu,  JJ. 

B.  A.  Carpenter,  for  appellant.    J.  Adriance  Biieh,  for  respondent. 

Brady.  J.  This  is  an  action  for  the  recovery  of  damages  occasioned  by  an 
assault  and  battery  committed  by  the  defendant  in  the  county  of  Suffolk,  in 
this  state.  The  defendant  applied  for  a  change  of  the  place  of  trial  for  the  con- 
venience of  witnesses.  His  atlidavit  complies  with  the  rules  of  the  court  to 
be  observed  in  such  applications.  The  plaintiff  responds  by  asserting  that 
when  tlie  assault  was  committed  he  and  the  defendant  were  the  only  persons 
present,  and  assumes,  from  that  circumstance,  that  the  defendant's  witnesses 
cannot  be  material.  He  overlooks  the  defendant's  allegation  that  the  latter 
was  the  person  assaulted,  and  the  witnesses  he  names  are  to  prove  bis  condi- 
tion after  the  assault,  and  which  indicated  violent  treatment  at  the  hands  of 
some  person.  These  witnesses,  although  not  present  at  the  occurrence,  may 
be  material  for  the  defense,  and  indeed  must  be  so  regarded  in  view  of  the  de- 
fendant's averment  that  he  did  not  assault  the  plaintiff,  but  that  the  latter  as- 
saulted him.  The  pleadings  contain  nothing  which  affects  the  right  of  the  de- 
fendant to  have  the  change  made  which  he  asks.  The  order  mule  should  be 
reversed,  therefore,  and  motion  to  change  the  place  of  trial  granted,  with  910 
costs  of  this  appeal,  and  the  disbursements.    All  concur. 


BiOB  V.  Baoqot. 
(Sujyreme  Court,  General  Term,  First  Department    Kovembar  7, 1889.) 

Pabtnership — Dissolution — Accountiso. 

On  dissolution  of  a  partnership,  the  fact  that  the  retiring  partner  nndertakes  to 
carry  on  a  similar  business  near  Dy,  and  to  divert  Uie  former  onatomera  of  tbAflnn, 
is  proper  to  be  considered  In  estimating  the  amoont  to  be  allowed  him  tor  the  good- 
will of  the  business. 

Same — Rboiivebb. 

Where  the  partners  had  agreed  as  to  the  dlspoBltlon  and  oontrol  of  the  property, 
except  as  to  one  Item,  which,  as  well  as  the  whole  qaestton,  had  been  placed  m  the 
power  of  the  court  by  the  evidence,  a  motion  to  appoint  a  raoeivar  to  Ml  tba  (oodr 
will  and  lease  was  properly  denied. 

Appeal  from  special  term. 
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Action  by  William  H.  KIce  against  Atmore  L.  Baggot  for  dissolution  of  a 
partnership,  etc.    FlaintifF  appeals. 
Argued  before  Yan  Brunt,  P.  J.,  and  Bbady  and  Daniels,  J  J. 
&.  S.  Hastings,  for  appellant.     W.  K.  Hall,  for  respondent. 

Brady,  J.  ^bls  action  was  commenced  in  February,  1888,  for  the  dissolu- 
tion of  a  copartnership  theretofore  existing  between  the  plalntifiT  and  defend- 
ant, and  for  an  accountinx.  Subsequently,  and  after  issue  joined,  the  parties 
signed  articles  of  dissolution,  by  which  all  matters  between  them  were  settled, 
except  as  to  whether  the  plaintiff  should  pay  to  the  defendant  any  sum  for 
the  good-will  of  the  business,  in  addition  to  the  sum  already  paid,  according 
to  tlie  articles  of  dissolution.  The  learned  justice  before  whom  the  action  was 
tried  found  in  favor  of  the  defendant  on  this  subject,  determining  the  good- 
will to  be  reasonably  woi-th  $4,000,  and  this  presents  the  only  question  of  any 
importance  on  the  appeal.  Tlie  testimony  with  regard  to  it  was  conflicting, 
although  that  in  favor  of  the  defendant  was  more  aflarmative  in  character, 
and  better  in  quality,  than  that  given  on  behalf  of  the  plaintiff;  in  addition  to 
which  it  appeared  that  the  defendant  had  offered  to  pay  to  the  plaintiff  the 
sum  of  $2,000  for  the  good-will,  or  to  accept  that  sum.  And  this  offer,  in 
connection  with  the  testimony  already  alluded  to,  clearly  justiBed  the  learned 
Judge  in  holding  that  it  was  worth  $4,000.  The  counsel  for  the  appellant 
tbinlcs  that  this  amount  is  erroneous,  for  the  reason  that  the  evidence  estab- 
lished that  the  defendant  endeavored  to  divert  the  trade  from  the  old  concern 
by  opening  a  store  on  the  opposite  corner,  and  by  securing  the  eye  and  ear  of 
the  old  customers  as  far  as  possible;  which  meant  that  he  had  distributed  circu- 
lars to  the  old  customers,  advising  them  that  he  had  opened  such  a  store, — a 
drcamsttmce  which  no  doubt  was  taken  into  consideration  by  the  learned  jus- 
tice, inasmuch  as  the  fact  mentioned  was  one  which  had  appeared  in  the  evi- 
dence. If  the  testimony  bad  not  been  considered,  it  would  doubtless  have 
been  an  error,  upon  the  proposition  which  seems  to  be  correctly  stated  in 
Lindley  on  Partnership,  as  follows:  "The  value  of  the  good-will  of  any  busi- 
ness to  a  purchaser  depends,  in  some  cases  entirely,  and  in  all  very  much,  on 
the  absence  of  competition  on  the  part  of  those  by  whom  the  business  had 
been  previously  carried  on."  Page440.  This  rule  is  predicate  of  the  character 
of  the  good-will,  which  is  the  favor  the  management  uf  a  business  wants  from 
the  public,  and  the  probability  that  old  customers  will  continue  their  patron- 
age. Chittenden  v.  Witbeok,  50  Mich.  401,  15  N.  W.  Bep.  526;  ifpers  v. 
Bt^Sn>  Oo.,  54  Mich.  215, 19  N.  W.  Bep.  961,  and  20  N.  W.  Rep.  545.  Or,  as 
was  said  by  Chief  Justice  Daly  in  Hegeman  v.  Hegeman,  8  Daly,  4:  The  good- 
will in  a  business  may  be  acquired  from  its  being  established  in  a  particular 
place,  from  which  the  person  conducting  it  has  derived  proflt,  and  where  there 
is  attached  to  the  business  a  name  indicating  to  the  public  where  or  in  what 
manner  it  is  carried  on.  The  judge  doubtless  took  into  consideration  the 
fact  that  tlie  store  which  was  secured  by  the  defendant  was  small,  was  the 
only  one  suitable  to  his  business  that  he  could  And,  and  was  already  a  shoe- 
store,  and  had  been  during  the  business  of  the  copartners  herein;  and,  as  their 
business  was  prosperous,  it  was  fair  to  presume  there  was  little  injury  from  the 
competition  tli  us  existing.  It  is  also  supposed  that  the  concl  usion  in  reference 
to  the  value  of  the  good-will  was  erroneous,  because  there  was  no  finding  of 
fact  showing  that  the  lease  had  any  value  in  excess  of  the  rental  charged.  But 
this  proposition  does  not  embrace  another  element,  and  that  is  the  existence 
of  the  business,  and  its  success,  which  formed  necessarily  a  part  of  the  good- 
wUl. 

It  is  also  supposed  by  the  learned  counsel  that  his  motion,  made  upon 
the  trial  and  after  the  evidence  was  in,  for  the  appointment  of  a  receiver  to 
■ell  the  good-will  and  lease,  should  have  been  granted.  And  his  proposition 
rests  upon  the  case  of  Marten  v.  Van  Schaick,  4  Paige,  479,  which  simply  de- 
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cides,  what  is  perfectly  familiar,  that  upon  a  bill  Bled  bf  one  partner  to  close 
up  a  partnership  concern  it  is  a  matter  of  course  to  appoint  a  receiver,  if  the 
parties  cannot  agree  lietween  themselves  as  to  the  disposition  and  control  of 
the  property,  and  the  motion,  therefore,  is  generally  made  before  the  Ibsuob 
are  tried.  Here  the  whole  subject  had  by  the  evidence  b«^n  placed  in  the 
power  of  the  court.  Not  only  that,  but  the  parties  had  not  been  unable  to 
Hfrree  as  to  the  disposition  and  control  of  their  property ;  for  they  had  arranged 
that  by  their  articles  of  dissolution,  except  as  to  the  one  item,  which  bad  been 
fully  Investigated  before  the  motion  was  made.  Tlie  judgment  should  be  af- 
flriued,  with  costs. 

Damtels,  J.    Tlie  amount  allowed  by  the  judgment  for  the  good-will  of 

the  business  seems  to  be  more  than  its  probable  value,  inasmuch  as  the  stock 
was  taken  at  a  valuation  of  90  per  cent.  But  as  the  court  at  the  trial  had  the 
advantage,  not  existing  on  the  appeal,  of  personally  seeing  and  hearing  the 
witnesses,  the  conclusion  there  adopted  must  be  accepted  as  final.  There  is 
no  such  preponderance  in  the  evidence  as  will  justify  any  interference  with 
the  judgment,  and  it  should  therefore  be  affirmed;  but  considering  the  large 
amount  allowed,  it  should  be  without  costs  of  the  appeal. 

Yak  BBinrr,  P.  J.,  concuts. 

BowEBT  Nat.  Bank  «.  SNiFnor. 

(Supreme  Cov/rt,  Gfeneral  Term,  First  Department.    November  7, 18SB.) 

Husband  and  Wim — Contracts— Accommodation  Papbr. 

Where  promissory  notes  are  executed  by  a  wife  to  her  husband  as  mere  acoom- 
modatlon  paper,  they  do  not  constitute  contracts  between  them ;  and  nnder  Iiaws 
N.  Y.  1884,  c.  881,  giving  to  married  women  the  power  to  contract  as  If  they  were 
unmarried,  and  mailing  them  and  their  separate  estate  liable  on  their  contracts, 
whether  they  relate  to  such  separate  estate  or  not,  but  excepting  from  the  provis- 
ions of  the  act  all  contracts  between  husband  and  wife,  the  bank  which  disoonnts 
sQch  notes  for  the  husband  is  eotlUed  to  recover  thereon  against  the  wife.' 

Motion  for  new  trial  on  exceptions. 

Argued  before  Van  Bbunt.  F.  J.,  and  Bradt  and  Damikls,  JJ. 

James  R.  Maroin,  for  plaintiff.    Daniel  T.  Walden,  for  defendant. 

Yam  Brunt,  F.  J.  The  complaint  alleges  that  the  defendant,  Catherine 
Sniifen,  made  lier  certain  promissory  notes  in  1887  and  1888  in  writing,  and 
copies  of  such  notes  are  sot  forth  therein.  Each  of  said  notes  was  in  the  same 
form,  but  they  varied  in  amount.    The  form  was  as  follows : 

"Four  montlis  after  date  I  promise  to  pay  to  the  order  of  John  Sniflen 
$2,500,  at  the  Bowery  National  Bank,  value  received. 

"Catherine  Sniffkn." 

The  plaintiff  alleged  that  the  defendant  delivered  the  said  notes  to  the  payee, 
who  thereafter,  and  before  maturity,  indorsed  the  said  notes,  and  for  value 
delivered  the  same  to  the  plaintiff.  The  defendant  set  up  that  at  the  time  of 
the  nialdng  and  delivery  of  the  said  notes  to  Sniffen,  the  payee  thereof,  the 
defendant  was  a  married  woman,  and  the  wife  of  said  SniSen,  the  payee  of 
said  notes,  and  that  the  same  were  made  and  delivered  without  consideration. 
The  only  evidence  offered  at  the  trial  were  the  notes,  and  the  testimony  of 
the  cashier  of  the  defendant  that  they  were  presented  for  discount  by  John 
SnilTen,  and  discounted  for  him,  and  credit'given  therefor  to  him  in  his  ac- 
count with  the  bank;  and  it  was  admitted  that  the  defendant  waa  a  marri^ 

'Concerning  the  extent  of  the  power  of  married  women  to  contract  under  the  varlou 
married  women's  acts,  see  Carriage  Co.  v.  Pier,  (Wis.)  48  N.  W.  Rep.  602,  and  note; 
Jones  V.  Holt,  (N.  H.)  15  Atl.  Rep.  214,  and  note;  Nixon  v.  Whiteley,  etc.,  Co..  (Ind.) 
28  N.  E.  Rep.  411.  '^ 
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woman,  and  the  wife  of  John  Snlflen.  Upon  these  facts  being  established, 
the  court  directed  a  verdict  for  the  plaiDtiS,  and  ordered  the  exceptions  to  be 
heard  in  the  first  instance  at  the  general  term. 

The  plaintiff  is  undoubtedly  a  bona  fide  holder  of  the  notes  in  qnestlon, 
having  paid  full  value  therefor  to  the  payee.  But  notwithstanding  this  fact, 
as  the  law  stood  prior  to  the  enactment  of  chapter  881  of  the  laws  of  1884.  no 
right  of  recovery  existed.  In  the  case  of  Bank  t.  Miller,  63  N.  Y.  639,  it 
WHS  definitely  held  that  where  a  married  woman  tiad  made  certain  notes  {Mty- 
able  to  the  order  of  her  husband,  which  were  presented  by  him  for  discount 
to  the  plaintiff,  the  notes  were  nullities,  and  no  implication,  presumption,  or 
impression  that  she  was  to  t>e  benefited  liy  them  in  her  business  or  estate  could 
be  drawn  from  their  form,  or  from  the  fact  that  she  had  given  them  to  her 
husband  for  the  purpose  of  having  them  discounted,  but  that,  in  order  to 
charge  her,  it  must  l>e  made  to  appear  by  evidence  aliunde  the  instrument 
that  they  were  In  fact  made  in  her  separate  business,  or  for  the  benefit  of  lier 
separate  estate.  This  same  rule  was  laid  down  in  Bank  v.  Pruyn,  90  N.  Y. 
250.  The  question  then  presented  is  whether  the  enactment  of  chapter  381 
of  the  I^aws  of  1884  has  made  any  change  in  the  law  which  will  support  a  re- 
covery upon  the  part  of  the  plaintiff.  The  statute  is  as  follows:  "Section  1. 
A  married  woman  may  contract  to  the  same  extent,  with  the  like  effect  and 
in  the  same  form,  as  if  unmarried,  and  she  and  her  separate  estate  shall  be 
liable  thereon,  whether  such  contract  relates  to  her  separate  business  or  esttite 
or  otherwise,  and  in  no  case  shall  a  charge  upon  her  separate  estate  be  neces- 
sary." It  is  clear  that  by  this  section  the  rules  laid  down  in  the  cases  cited 
have  been  abolished,  except  so  far  as  relate  to  the  next  section,  to  which  at- 
tention will  be  hereafter  called;  and  that  it  Is  no  longer  necessary,  in  order 
to  bold  a  married  woman  upon  her  contracts,  to  prove  that  the  obligation  was 
created  by  her  in  or  about  carrying  on  her  trade  or  business,  or  that  tlie  con- 
tract relates  to  or  is  made  for  the  benefit  of  her  separate  estate,  or  that  the  in- 
tention to  charge  her  separate  estate  is  expressed  in  the  instrument  by  which 
the  liability  Is  created.  The  exception  to  which  attention  has  been  called  is 
contained  in  section  2  of  the  act,  which  provides  that  this  act  shall  not  apply 
to  any  contract  that  shall  be  made  between  husband  and  wife.  As  already 
stilted,  unless  the  obligation  which  is  the  subject-matter  of  this  suit  Is  founa 
to  come  within  the  restriction  of  the  section  last  quoted,  the  plaintiff  has  a 
right  to  recover.  The  notes  in  question  were  either  given  for  value  received 
by  the  maker,  in  which  case  they  would  have  been  given  for  the  benefit  of 
her  separate  estate,  and  she  would  be  liable  upon  them  within  the  piinciples 
laid  down  in  Tiemeyer  v.  Tumqtiist,  85  N.  Y.  521,  or  it  was  a  loan  of  her 
credit  by  the  wife  to  the  husband.  The  cases  already  cited  show  that  there  is 
no  presumption  that  tiie  notes  were  given  for  value,  and  therefore  it  must  be 
assumed  tliat  they  were  mere  accommodation  paper,  and  that  they  were  a  loan 
of  her  credit  by  the  wife  to  the  husband.  It  that  is  the  case,  then  the  notes 
were  no  contract  between  the  husband  and  wife.  There  was  no  obligation 
which  could  be  enforced  by  the  husband  against  the  wife.  Where  two  parties 
execute  an  instrument  without  any  intention  of  creating  an  obligation  be- 
tween them,  there  is  no  contract.  An  intention  to  contract  is  an  essential 
element  of  every  contract.  Therefore,  if  these  were  accummodution  notes, 
there  was  no  intention  on  the  part  of  the  maker  to  contract  with  the  payee, 
and  no  intention  on  tlie  part  of  either  of  the  parties  that  any  obligation,  as 
between  themselves,  should  be  entered  into  l)ecause  oC  the  giving  of  the  notes. 
Although  the  ordinary  rule  is  that  a  promissory  note  is  a  contract  between 
the  maker  and  the  payee,  yet,  if  the  parties  to  the  instrument  intend  diifer- 
ently,  it  is  difficult  to  see  how  a  contract  can  spring  into  existence  when  nei- 
ther intended  that  the  act  done  should  result  in  a  contract  as  between  them. 

It  follows  from  this,  then,  that  the  making  of  this  promissory  note  by  the 
iefenilant,  and  the  giving  of  it  to  her  husl>and,  was  not  the  making  of  any 
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contract  between  them,  and  was  not  Intended  so  to  be.  When,  therefore,  did 
the  contractual  relation  spring  into  existence?  Clearly,  not  until  the  plain- 
tiffs had  discounted  the  paper  in  question,  and  given  the  proceeds  of  such 
discount  to  the  husband  of  the  defendant.  It  was  then  for  the  first  time  that 
a  contract  did  actually  spring  into  existence,  and  it  was  not  intended  by  the 
parties  to  this  paper  until  that  event  took  place  that  any  contract  because  of 
the  making  and  delivery  of  the  paper  should  arise.  In  the  loaning  of  her 
credit  to  her  husband  the  wife  took  this  method,  and  in  so  doing,  as  already 
stated,  no  contractual  relation  was  formed  between  the  husband  and  the  wife, 
nor  was  any  contract  whatever  made  between  them  by  reason  thereof.  It 
would  not  be  contended  for  a  moment  that  if  the  husband  and  wife  had  been 
joint  makers  of  tliis  paper,  payable  to  their  own  order,  and  indorsed  by  tbem, 
any  contract,  within  the  exception  of  section  2  of  the  act  of  1884,  would 
have  been  entered  into.  But  although  the  form  of  the  paper  is  different,  yet 
the  substantial  liability  to  the  holders  of  the  paper  of  the  husband  and  wife 
is  the  same,  each  being  liable  to  be  pursued  for  the  recovery  of  the  amount 
agreed  to  be  paid  upon  the  face  of  the  paper.  It  may  be  a  question  whether 
it  was  the  intention  of  the  legislature  to  exempt  contracts  of  this  description 
from  the  action  of  the  first  section  of  the  act  of  1884.  It  may  very  well  be, 
and  probably  was,  the  intention  of  the  legislature  to  guard  the  wife  against 
the  making  of  contracts  between  herself  and  her  hasband  which  might  be 
enforced  by  him  against  her  separate  estate,  and  that  the  policy  of  the  law 
was  not  to  promote  traffic  between  the  two,  except  under  the  same  restrictions 
that  had  heretofore  existed,  and  that  it  was  contracts  of  this  character  to 
which  the  exception  in  the  statute  was  intended  to  apply,  and  not  to  those 
transactions  which  were  contracts  in  form  between  husband  and  wife,  but 
which  could  not  l>e  enforced  until  the  right  of  some  third  party  had  intervened. 
That  this  interpretation  of  the  act  of  the  legislature  is  in  accord  with  its  in- 
tention seems  to  be  fortified  by  their  passage,  in  1887,  of  the  act  which  per- 
mits husband  and  wife  to  convey  directly  to  each  other  real  estate  without 
the  intervention  of  a  third  person.  By  the  passage  of  this  act  the  legislature 
indicated  that  it  was  their  policy  to  allow  husband  and  wife  to  do  directly 
that  which  heretofore  they  had  been  only  enabled  to  do  through  the  interven- 
tion of  some  third  party,  who  really  had  no  interest  in  the  transaction.  It 
seems  to  be  reasonably  clear  that  if  these  notes'  had  be^n  made  by  the  defend- 
.ant  to  the  order  of  herself,  and  indorsed  by  her,  and  given  to  her  husband, 
and  he  had  had  them  discounted,  a  liability  would  have  arisen,  and  there 
ooitld  be  no  question  as  to  its  being  a  contract  between  husband  and  wife, 
and  thus  within  the  exception  contained  in  tlie  statute  of  1884;  and  yet  so 
long  as  the  husband  was  the  holder  of  the  notes  the  relation  between  the  hus- 
band and  wife  in  respect  to  the  paper  was  precisely  the  same,  and  her  obliga- 
tion under  the  paper  to  her  husband  in  no  manner  varied  from  what  it  was 
in  the  case  at  bar.  Now,  if  the  notes  had  been  made  in  that  form,  and  had 
been  discounted  by  the  bank  for  the  benefit  of  the  husband,  a  recovery  could 
be  had,  and  it  would  nut  be  deemed  a  contract  between  husband  and  wife 
merely  because  they  could  not  be  used  by  the  husband,  for  the  purpose  of 
having  tliem  discounted,  without  his  Indorsement.  It  seems,  therefore,  that, 
there  being  no  rights  whatever  conferred  upon  the  husliand  by  reason  of 
the  making  and  delivery  of  this  paper  to  him,  the  notes  were  not  contracts 
between  husband  and  wife,  although  in  form  they  appeared  so  to  be.  The 
prohibition  of  the  act  is  against  contracts  between  husband  and  wife:  that  is, 
agreements  or  instruments  made  between  husband  and  wife  which  would  be 
valid  contracts  under  the  provisions  of  tlie  first  section.  The  alleged  contract 
between  the  husband  and  wife  arising  out  of  the  notes  in  question,  being  no 
contract  at  all,  would  not  be  valid,  even  under  the  broad  provisions  of  the 
first  section  of  the  act  in  question,  and  therefore  the  exception  contained  in 
the  second  section  can  have  no  application.    Ko  contract,  tlierefore,  springing 
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into  existence  until  the  plaintiffs  became  the  holder  of  the  paper,  and  there 
being  no  contract  between  the  husband  and  wife,  tiie  provisions  of  section  1 
of  the  act  became  applicable.  We  are  of  opinion,  therefore,  that  the  plaintiff 
was  entitled  to  recover,  and  that  the  exceptions  of  the  defendant  should  be 
overruled,  and  Judgment  ordered  for  the  plaintdfl  upon  the  verdict.  All  con- 
cur. 


Hatward  v.  Plaob  et  dl, 
(Supreme  Court,  Oeneral  Term,  JPIrrt  DepartmrnO.    November  7, 1889.) 

1.  BZSCTTORS  AND  AJDMINISTRATOKS— AOOOURTINa — ^PlBTIBS. 

Where  a  legatee,  after  bringing  an  action  against  the  executor  for  an  acoonntlng. 
Is  appointed  administratrix  of  the  estate,  she  becomes  a  necessary  party  to  such  ac- 
tion In  her  representative,  in  addition  to  her  Individual,  capacity,  that  the  judg- 
ment may  be  a  final  adjudication  of  the  questions  involved.  Daniels,  J.,  dissenting. 
9.  Siins — ^HisAppROPRiATioir — Extent  of  Liability. 

Where  an  executor  and  a  legatee  have  misappropriated  the  estate  of  their  testa- 
tor, they  are  yet  liable  for  no  more  than  is  proved  to  have  remained  in  the  bands  of 
the  execulor,  and  to  have  been  received  by  the  legatee  l>eyond  what  he  was  entitled 
to;  and  a  judgment  against  them  transcending  this  liability,  without  showing  In 
wliat  manner  or  upon  what  evidence  it  is  done,  so  that  its  modioaUon  is  impracti- 
cable, will  Im  reversed. 

Appeal  from  special  term.  New  Tork  conntj. 

Action  by  Emeline  P.  Hayward,  as  a  legatee  under  the  will  of  Sosan  A. 
Place,  against  Barker  Place  as  executor,  and  James  K.  Place  as  a  beneficiary, 
under  the  will,  imd  others,  for  an  accounting.  There  was  judgment  for 
plaintiff,  and  defendants  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Barrbxt  and  Damibls,  JJ. 

Ira  D.  Warren,  for  appellants.    J.  K.  Haywood,  for  respondent. 

Daniels.  .T.  The  action  was  brought  by  the  plaintiff,  as  a  legatee  under 
the  will  of  Susan  A.  Place,  to  secure  an  accounting  of  and  concerning  her  es- 
tate, and  the  recovery  of  the  amount  found  to  be  in  the  hands  of  the  defend- 
ant Barkpr  Place  as  executor,  and  James  K.  Place  as  a  benellciary,  under  her 
will.  While  the  action  was  pending  proceedings  were  taken  on  behalf  of  the 
plaintiff  as  legatee,  in  the  surrogate's  court  of  the  county  of  New  York,  to 
obtain  an  accounting  from  Barker  Place -as  executor  of  the  estate,  and  for  his 
removal  from  his  office  as  executor.  This  proceeding  resulted  in  securing  an 
accounting,  and  an  order  removing  him  in  case  of  his  failure  to  give  a  Ijond 
in  the  sum  of  $20,1)00,  in  the  form  required  by  law  of  administrators,  within 
five  days  from  the  date  of  the  decree.  He  seems  to  have  failed  to  provide  this 
bond,  and  under  this  clause,  and  a  further  direction  contained  in  the  decree, 
his  removal  from  his  office  l)ecame  effectual.  The  plaintiff  was  afterwards 
appointed  administratrix  of  the  estate  with  the  will  annexed,  and  the  moneys 
directed  by  the  judgment  in  the  action  to  be  paid  have  been  directed  to  be 
paid  to  her  in  that  capacity.  But  for  the  purpose  of  sustaining  the  action  it 
was  not  requisite  that  she  should  be  made  a  party  to  the  action  as  administra- 
trix of  the  estate  with  the  will  annexed,  for  she  was  entitled  to  prosecute  it, 
as  she  had  regularly  commenced  it  prior  to  that  appointment,  to  its  comple- 
tion, as  a  legatee  of  the  estate,  for  the  purpose  of  correcting  the  deva»tavU 
of  the  executor,  and  securing  indemnity  for  his  misconduct  in  the  manage- 
ment of  the  property. 

By  the  will  uf  the  testatrix  the  defendant  James  K.  Place,  who  was  her 
husband,  was  entitled  to  the  rents,  issues,  and  income  of  the  estate,  after  pay- 
ing debts,  charges,  insurance,  and  taxes,  for  the  period  of  his  natural  life. 
And  her  prop<-rty.  with  the  exception  of  her  residence,  which  be  was  entitled 
under  the  will  to  occupy,  was  vested  in  her  executors,  as  trustees,  for  the  at- 
tainment of  this  result;  and,  after  the  decease  of  her  surviving  husband,  then 
lier  estate  was  directed  to  be  divided  in  equal  portions  between  her  three  cbil- 
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dren,  or  between  the  BorriTora  of  the  three,  and  the  children  of  each  of  her 
deceased  children.  The  three  children  of  the  testatrix  are  still  living,  and 
they  are  now  the  persons  who  will  be  immediately  entitled  to  her  estate  after 
the  decease  of  tier  surviving  husband,  and  are  consequently  the  persons  in 
whom  the  right  to  redress  the  maladministration  of  the  estate  by  the  executor 
was  substantially  vested  at  the  time  when  the  action  was  commenced.  The 
otlier  sister  declined  to  join  the  plaintiff  in  the  prosecution  of  the  action,  and 
was  accordingly  made  a  defendant.  letters  testamentary  upon  the  proving 
of  the  wUl  were  issued  by  the  surrogate  to  Barker  Place  and  Arthur  T.  Sulli- 
van, two  of  the  persons  nominated  in  the  will  as  executors  and  trustees.  The 
other  person  named  for  that  purpose  failed  to  act  as  such,  and  the  executor 
Arthur  T.  Sullivan  was  afterwards  superseded  and  removed  by  an  order  of 
the  surrogate,  leaving  the  control  and  management  of  the  estate  in  the  de- 
fendant Barker  Place  as  sole  executor.  It  was  proved  upon  the  trial,  and 
found  by  the  court,  that  this  executor  had  not  only  grossly  mismanaged  the 
estate,  but  had  misappropriated  a  large  part  of  its  property  and  proceeds.  And 
he  was  justly  held  liable  to  iiccuunt  for  and  pay  over  the  funds  he  had  received, 
and  the  property  which  had  been  misappropriated  and  misapplied  by  him,  and 
by  the  other  defendant,  James  K.  Place,  acting  under  his  authority.  And  by 
reason  of  his  mismanagement  and  misconduct  he  was  held  to  be  liable  in  the 
action  in  a  fiduciary  capacity  for  the  sum  of  $57,105.46,  together  with  interest 
afterwards  accruing  upon  the  amount;  and  whether  his  liability  has  been  to 
this  extent  established  by  the  proof  is  one  of  the  important  controverted  points 
in  the  action. 

In  arriving  at  the  conclusion  that  this  executor  was  liable  to  this  extent, 
the  court  proceeded,  as  far  9s  it  became  necessary  to  do  so,  upon  the  decrte 
made  in  the  course  of  the  proceedings  in  the  surrogate's  court.  And  the  pro- 
ceedings before  the  surrogate,  as  well  as  the  accounts  filed  by  the  executor, 
have  been  fully  set  forth  in  the  case.  And  they  indicate  a  full  and  final 
accounting  to  have  taken  place  before  the  surrogate,  notwithstanding  the 
reservation  in  the  decree  of  objections  and  exce^ions.  relating  to  moneys 
claimed  to  have  been  received  on  account  of  a  mortgage  for  $25,000,  and 
moneys  collected  upon  two  policies  of  insurance,  at  that  time  in  litigation  in 
another  court.  These  objections  and  exceptions  were  left  undetermined  by 
the  surrogate  to  await  the  result  of  such  litigation.  What  this  litigation  in 
this  manner  referred  to  was,  has  been  no  otherwise  described  in  the  decree. 
And  whether  it  was  intended  to  refer  to  this  action,  or  to  an  action  by  the  ex- 
ecutor in  the  superior  court  against  Jedediah  K.  Hay  ward,  the  husband  of  the 
plaintiff,  has  been  left  uncertain;  and  it  does  not  seem  to  be  important  ior 
the  disposition  of  this  controversy  to  endeavor  to  settle  that  uncertainty. 

The  proceeding  in  the  surrogate's  court  was  referred  to  a  referee,  who,  after 
bearing  the  proofs  and  allegations  of  the  parties,  made  his  report  to  the  sur- 
rogate, which  in  certain  important  respects  was  afterwards  modified  and 
changed.  The  referee  found  a  balance  due  to  the  executor  of  $4,589.17.  But 
this  was  changed  by  the  decision  of  the  surrogate,  making  additional  charges 
against  the  executor,  and  disallowing  certain  credits  allowed  by  the  referee, 
leaving  him  chargeable  with  a  deficit  of  upwards  of  $17,000  on  tlie  30th  of 
December,  1878,  the  date  to  which  his  accounts  were  brought  down.  And 
this  was  all  that  the  surrogate  appears  to  have  considered  to  be  necessary  by 
way  of  correcting  and  adjusting  the  accounts  of  the  executor,  and  ascertain- 
ing the  amount  for  which  he  was  still  chargeable.  And  upon  the  adjudica- 
tion in  this  manner  made  by  the  surrogate  a  final  decree  was  made  at  a  spe- 
cial term  of  the  court  of  common  pleas,  at  that  time  exercising  the  powers  of 
the  surrogate,  against  the  executor.  This  decree  was  made  on  the  15th  of 
August,  1887.  And  by  the  decree  it  was  "ordered,  adjudged,  and  decreed  that 
the  said  Barker  Place  shall  forthwith  pay  over  to  Emeline  P.  Hay  ward,  as  ad- 
ministratrix c.  t.  a.  of  the  estiite  of  Susan  A.  Place,  deceased,  the  sum  of  $24.- 
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732.81,  together  with  interest  thereon  at  tht>  rate  of  six  per  cent,  per  nnnum 
from  the  SOth  of  Miiy,  1887."  And  this  was  all  that  the  decree  required  to  be 
paid  over  by  this  executor.  Further  directions  were  given  in  the  decree  de- 
claratory of  the  consequences  of  his  failure  to  make  this  payment;  and  it  was 
further  added  to  be  "the  intent  of  this  decree  that  the  net  amount  of  said 
trust  fund,  after  the  settlement  of  said  estate,  shall  amount  to  double  the  sum 
of  $24,732.31,  together  with  interest  in  said  double  amount  from  the  SOth  of 
May,  1887,  and  that  the  same  shall  belong  to  Emeline  P.  Hayward  and  Isa- 
bel P.  Sullivan,  before  said  Barker  Place  shall  have  any  right  or  interest- 
therein. "  On  what  principle  this  latter  direction  was  inserted  in  and  made  a 
part  of  the  decree  does  not  appear.  It  has  in  no  manner  been  explained  by  the 
decree  itself,  and  it  is  probably  unimportant  to  attempt  an  explanation  of  it 
now,  inasmuch  as  the  decree  itself  has  directed  only  the  payment  by  the  exec- 
utor of  this  sum  of  824,732.31.  The  effect  of  this  direction  was  an  adjudica- 
tion of  the  executor's  liability  to  that  extent.  And  bo  far  it  was  supported 
by  the  proceedings  Which  had  previously  taken  place  before  the  surrogate 
himself;  for  in  those  proceedings  such  an  indebtedness  appears  to  have  been 
sust-ained  by  the  proofs  and  accounts  taken  before  the  surrogate. 

The  court  at  the  special  term,  in  the  judgment  from  which  the  appeal  has 
been  brought,  has  directed  the  payment  by  the  executor.  Barker  Place,  of  this 
sum  of  •24,782.81,  with  interest  from  May  SO,  1887,  precisely  as  the  decree 
made  in  the  common  pleas  directed  that  to  be  paid.  And  so  far  the  direction 
and  adjudication  is  supported,  not  only  by  the  evidence,  but  by  this  decree, 
which  must  have  a  conclusive  effect  between  the  plaintiff  and  the  defendant 
Barker  Place.  In  addition  to  the  direction  for  the  recovery  of  this  sum  of 
money  in  this  action,  the  judgment  has  directed  the  recovery  of  further  sums, 
amounting  in  the  aggregate  to  $17,873.15,  with  interest  upon  the  items  com- 
posing this  sum,  amounting  to  $14,500.  Howthis  result  was  reached  by  the 
court  does  not  clearly  appear,  unless  it  has  been  done  by  taking  the  balance  or 
deficit  in  the  executor's  accounts,  as  that  was  found  in  the  proQ^edings  in  the 
surrogate's  court,  and  making  that  the  foundation  of  a  further  recovery.  That 
this  was  the  course  taken  in  the  action  derives  8upp'>rt  from  the  fact  that  the 
deBcit  in  the  executor's  accounts  on  the  SOth  of  December,  1887,  was  stated  . 
in  the  affldavit  of  the  plaintiff,  which  was  used  in  the  proceeding  and  appar- 
ently not  denied,  at  the  sum  of  $17,764.38.  And  that,  with  interest  from  De- 
cember 30,  1878,  would  constitute  substantially  the  amount  for  the  recovery 
of  which  this  additional  direction  was  made  a  part  of  the  judgment.  But 
neither  the  proceedings  before  the  surrogate  nor  the  proof  upon  the  trial  war- 
ranted this  adjudication,  for  the  proceedings  before  the  surrogate  brought  the 
executor  in  debt  only  to  the  extent  of  this  sum  of  $24,732.31  on  the  SKHb  of 
May,  1887;  and  the  items  of  which  the  estate  itself  consisted,  after  allowing 
the  payments  which  had  been  legally  made  by  the  executor,  warranted  no 
such  additional  recovery  as  this.  The  estate  itself  is  shown  by  the  proof  upon 
the  trial,  as  well  as  in  the  proceedings  before  the  surrogate,  to  have  consisted 
of  the  mortgage  for  $25,000  already  mentioned,  upon  which  was  collected  by 
foreclosure  the  sum  of  $33,946.29;  two  lots  of  land  in  Harlem,  for  which  the 
sum  of  $5,742  was  received;  two  policies  of  life  insurance,  upon  which  $12,- 
423.15  was  received;  another  mortgage,  upon  which  $1,950  was  collected ;  and 
other  items  mentioned  in  the  account  of  the  executor,  found  so  far  to  have 
been  correct,  aggregating  $3,232.54.  These  various  sums  amount  in  all  to 
$57,297.98.  which  was  the  entire  aggregate  estate  left  by  the  testatrix.  Out 
of  that,  as  the  proceedings  resulted  before  the  surrogate  correcting  the  find- 
ings of  the  referee,  the  executor  had  paid,  and  was  entitled  to  be  credited, 
$35,787.38.  He  had  also  paid  to  Jedediah  K.  Hayward.  the  husband  of  the 
plaintiff,  $5,000  for  his  services  as  attorney,  a  retaining  fee  of  $500,  and 
$3,500  upon  a  transaction  had  between  them  for  the  disposition  of  the  $25,- 
000  mortgage,  making  the  amount  disbursed  by  the  executor  $44,781.38,  leav- 
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ing  a  balance  in  his  hands  apparently  of  no  more  than  $12,512.60;  or  charg- 
ing the  executor,  as  be  was  by  the  surrogate,  with  what  he  had  paid  Charles 
Place,  leaving  a  balance  of  913,762.60.  This  balance,  however,  is  to  be  in- 
creased by  adding  interest  in  the  several  amounts  of  the  estate  from  the  re- 
spective times  when  the  amounts  were  collected  up  to  and  including  the  malc- 
ing  of  tl)e  surrogate's  decree.  But  the  addition  of  such  interest  will  fail  to 
bring  up  the  balance  to  such  a  sum  as  would  justify  this  additional  direction 
contciined  in  and  made  a  part  of  this  judgment. 

A8  the  case  is  stated  to  have  been  made  to  appear  before  tlie  surrogate,  and 
to  have  been  affected  by  his  adjudications,  a  final  balance  from  the  whole 
amount  received,  after  deducting  the  amount  allowed  the  executor  as  pay- 
ments, was  stated  to  be  the  sum  of  S17,764.SS,  upon  which  the  executor  was 
chargeable,  with  interest,  after  the  30th  of  December,  1878.  Taking  this  as 
the  correct  statement  of  the  accounts  as  they  were  presented  to  and  sustained 
before  the  surrogate,  still  no  foundation  is  found  for  adjudicating  a  grater 
liability  against  the  defendant  than  the  amount  first  mentioned  in  the  judg- 
ment of  the  court.  Included  in  the  further  sum  directed  to  be  paid  was 
the  $3,500,  already  referred  to,  which  Iiad  been  received  by  Jedediah  K.  Hay- 
ward.  But  there  was  obviously  no  legal  ground  upon  which  the  executor 
could  be  charged  with  liability  for  this  sum  of  money,  for  it  was  received  and 
retained  by  Hay  ward  to  reimburse  himself  for  moneys  which  he  had  advanced 
to  the  estate  upon  the  assignment  to  him  as  security  of  the  $25,000  mortgage. 
And  there  is  no  evidence  in  the  case  upon  which  his  right  to  receive  and  re- 
tain that  sum  of  money  has  in  any  manner  been  impeached.  He  received  an 
assignment  of  the  mortgage,  and  advanced  the  sum  of  $19,000  upon  it.  And 
wlien  the  amount  secured  by  it  was  collected  this  sum  was  retained  by  him 
towards  the  liquidation  of  what  remained  due  to  him  upon  the  advancement 
which  be  bad  made.  The  executor  afterwards  brought  an  action  in  the  su- 
perior court,  endeavoring  to  recover  from  Hay  ward  the  moneys  which  had 
passed  into  his  hands,  but  it  was  held  that  he  was  not  entitled  to  maintain  the 
action.  And  if  be  had  no  legal  right  to  maintain  the  action,  as  it  must  be 
assumed  he  had  not  from  the  disposition  of  the  case  in  the  superior  court,  it 
seems  to  follow  that  there  was  no  legal  ground  upon  which  he  could  be 
charged  with  liability  for  this  sum  of  $3,500.  Afurther  item  included  in  the 
judgment  to  constitute  this  additional  recovery  is  $12,423.15,  with  interest 
from  the  25th  of  November,  1875.  This  was  money  received  by  the  executor 
upon  two  policies  of  insurance,  and  it  entered  into  and  formed  a  part  of  the 
statement  of  his  accounts  before  the  surrogate.  He  was  charged  with  it  there, 
and  the  surrogate's  decree  proceeded  upon  the  regularity  of  that  charge. 
And  it  was  by  making  that  charge  against  him  that  the  balance  mentioned  in 
the  decree,  and  first  directed  to  be  paid  by  this  judgment,  was  ascertained. 
And  after  using  it  for  that  object  it  very  clearly  could  not  again  be  used,  as 
it  was,  to  increase  the  liability  of  the  executor  in  the  action.  The  other  sum 
of  $1,950  also  entered  into  the  proceedings  before  the  surrogate,  although 
forming  no  part  of  the  charge  made  by  the  executor  in  his  accounts  against 
himself.  It  appears,  therefore,  from  the  case,  that  the  only  liability  of  the 
executor  was  for  this  sum  of  $24,732.31.  And,  so  far  as  the  judgment  ex- 
ceeds the  direction  for  the  recovery  of  that  amount,  with  interest-upon  it  from 
the  30th  of  May,  1887,  it  is  erroneous.  A  similar  though  not  quite  so  extended 
a  recovery  is  included  in  the  judgment  against  the  beneficiary  in  the  trust,  the 
defendant  James  K.  Place.  And  this  has  arisen  out  of  the  receipts  by  him  of 
moneys  and  property  of  the  estate,  and  the  loaning  to  the  executor  by  Hay- 
ward  of  the  sum  of  $19,000  on  one  occasion,  and  by  Fuller,  his  assignee,  of 
$15,000  on  another  occasion,  for  the  firm  of  Place  &  Co.  Until  the  debts  of 
the  estate  were  paid,  this  beneficiary  in  the  trust,  who  was  to  receive  the 
rents  and  profits  for  the  terra  of  his  natural  life,  was  entitled  to  nothing. 
The  estate  is  stated  to  have  been  insolvent.    And  If  such  was  its  character. 
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and  tbe  property  had  been  wholly  appropriated  to  the  payment  of  debts,  then 
this  beneficiary  was  entitled  to  no  part  of  the  moneys  received  by  the  executor. 
But  whether  any,  and.  if  any,  what  amount  of,  otlier  debts  exist  against  the 
estate  than  those  which  have  been  paid  by  the  executor,  has  not  been  made 
clearly  to  appear  upon  the  trial.  The  probability  is  rather  against  their  ex- 
istence, and  that  the  balance  already  appearing  in  the  proceedings  before  the 
surrogate  of  817,764.38  has  remained  after  the  payment  of  debts.  And  upon 
that  balance  this  defendant  was  entitled  to  rents  and  profits,  as  that  has  been 
directed  by  the  will,  but  in  no  event  was  he  entitled  to  more  than  tliat. 

It  was  insisted,  in  support  of  the  action,  that  he  was  chargeable  with  the 
moneys  which  had  been  received  by  Place  &  Co.  as  the  advances  obtained 
upon  tbe  mortgage.  But  the  evidence  of  the  plaintiff's  witness  Mr.  Hay- 
urard  is  to  tbe  effect  that  James  K.  Place  was  not  a  member  of  the  firm  of 
Place  &  Co. ;  that  he  managed  the  business,  and  knew  about  the  advance- 
ment of  the  first  sum  of  $19,000  to  the  firm.  But  the  general  partner  in  this 
firm  was  Barker  Place,  the  executor.  And  he,  and  not  James  K.  Place,  who 
was  not  a  member  of  the  firm,  was  the  person  who  was  primarily  liable  for 
this  money.  Tlie  mere  circumstance  that  James  K.  Place  negotiated  each  of 
the  loans  of  819,000  and  815,000  will  not  render  him  liable  to  account  to  the 
plaintiff  for  these  sums  of  money.  What  he  did  was  more  in  the  capacity  of 
an  agent  or  broker  than  that  of  a  debtor,  known  to  tbe  parties  acting  with 
him  to  be  exercising  the  authority  or  power  of  that  relation;  and  that  did  not 
create  a  liability  to  refund  these  loans. 

It  did,  however,  appear  upon  tbe  trial  that  he  had  received  from  the  exec- 
utor, as  a  beneficiary  under  the  will,  larger  sums  of  money  than  he  was  en- 
titled to  claim.  And  as  be  was  familiar  with  the  condition  of  the  estate,  and 
the  manner  in  wliicli  Barker  Place,  his  son,  was  managing  it.  he  was  charge- 
able with  knowle<lge  of  the  fact  that  this  money  was  being  wrongfully  di- 
verted from  tbe  capital  of  the  estate,  and  paid  over  to  him  He  was  permitted 
by  the  executor  to  collect,  for  what  are  known  as  the  "Harlem  Lots, "  the  sum  of 
85,742.  This  monur  he  was  not  entitled  to,  for  the  extent  of  his  interest  was 
the  profits  to  be  derived  from  it  as  a  part  of  the  trust-estate  committed  to  the 
possession  and  control  of  the  executor.  He  is  also  shown  to  have  received 
from  the  payments  made  upon  the  two  policies,  and  from  the  proceeds  of  the 
825,000  mortgage,  and  this  sum  for  the  Harlem  lots,  the  sum  of  817,194.22, 
wliich  is  a  greater  amount  than  he  was  entitled  to  receive  as  beneficiary  of 
this  estate  under  the  provisions  of  the  will ;  and  for  the  excess  received  by 
bim,  over  and  beyond  what  he  was  entitled  to  demand  upon  tbe  balance  re- 
maining in  the  hands  of  the  executors,  he  was  liable  to  account  in  this  action. 
But  the  extent  of  that  liability  will  fall  far  short  of  the  amount  with  which 
he  was  charged  by  the  judgment  which  has-been  entered. 

As  to  tlie  819,d(X)  advanced  to  the  firm  of  Place  &  Co.,  another  objection  to 
the  charge  made,  as  it  was  sustained  by  the  judgment,  arose  out  of  tbe  fact 
that  this  money  is  stated  to  have  been  used,  in  a  large  degree,  for  tbe  purpose 
of  paying  the  debts  existing  against  the  estate  of  tbe  testatrix.  According  to 
the  evidence  of  the  plaintiff's  witness  Mr.  Hayward.'the  firm  of  Place  &  Co. 
paid  debts  of  the  testatrix  to  the  amount  of  810,000.  and  had  become  obli- 
gated for  as  much  more.  And  this  819,000  was  put  into  the  firm  of  Place  & 
Co.  "to  reimburse  them  for  their  payments  of  debts  after  the  death  of  Mrs. 
Place."  This  was  probably  an  overstatement  of  the  amount,  for  James  K. 
Place,  who  appears  to  have  had  better  means  for  accuracy,  stated  the  amount 
paid,  over  and  above  a  further  sum  which  had  been  received,  to  be  816,924.43. 
And,  after  this  sum  bad  been  paid  out  in  this  manner  by  the  firm,  there  was 
no  ground  upon  which  James  K.  Place  could  t>e  made  liable  for  it,  arising 
out  of  the  circumstance  that  Barker  Place  subsequently  brought  in  the  pay- 
ments which  he  made  as  a  charge  against  tbe  estate.  That  act  affected  the 
executor  alone,  and  not  this  other  defendant.    The  judgment,  so  far  as  it  has 
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proceeded  against  the  beneficiary  James  E.  Place,  derives  no  snpport  wliat- 
ever  from  the  proceedings  before  the  surrogate.  He  was  not  a  party  to  those 
proceedings,  and  simply  malting  an  affidavit  to  be  used  in  the  course  of  their 
prosecution  or  defense  did  not  have  the  effect  of  making  him  a  party.  On  the 
contrary,  all  that  was  dune  appears  to  have  been  done  for  the  purpose  of  se- 
curing an  accounting  from  the  executor,  and  establishing  his  indebtedness  to 
the  estate.  The  decree  which  was  made  was  solely  against  the  execntor,  and 
furnished  no  authority  whatever  for  the  judgment  so  far  as  it  has  been  di- 
rected against  the  defendant  James  K.  Place. 

The  management  of  the  estate  by  each  of  the  persons  participating  in  it  r»- 
fleets  no  credit  upon  either  of  them.  And,  while  it  is  true  that  both  the  ex- 
ecutor and  the  beneficiary  have  misconducted  themselves  in  their  acts  con- 
nected with  the  estate,  they  can  stUl  be  rendered  liable  by  the  judgment  for 
no  more  than  the  proof  shows  to  have  remained  in  the  hands  of  the  executor, 
and  for  no  more  than  the  beneficiary  has  received  beyond  what  he  was  en- 
titled to.  The  judgment  has  transcended  these  allowances,  and  in  such  a 
manner  as  to  render  it  impracticable  to  modify  it,  and  thereby  restrict  it  to 
what  appears  to  be  the  liability  of  each  of  these  defendants.  It  will  accord- 
ingly be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  defendants  to 
abide  the  event. 

Yan  Bbunt,  p.  J.  I  concur  in  the  opinion  of  Mr.  Justice  Danxels.  with 
the  exception  that  in  my  opinion  the  administratrix,  as  such,  was  a  necessary 
party  under  the  rule  laid  down  in  the  case  of  London  v.  Townshend,  112  N. 
X.  93,  19  N.  £.  Bep.  424.  The  judgment  in  this  action  would  be  no  bar  to 
another  by  the  administratrix  under  the  will  suggested,  and  as  the  defend- 
ants should  not  be  compelled  to  litigate  the  questions  involved  in  this  action, 
the  administratrix  should  be  made  a  party,  so  that  the  judgment  will  beafinal 
adjudication  upon  the  questions  involved. 

Babbbtt,  J.,  concurs. 


Panaua  B.  Co.  o.  Gharlteb  «t  ol. 
(SuprenM  Court,  General  Term,  First  Department.    November  7, 1880. 

1.  BnoBNCE — Admissions — Book-Entries. 

An  account  showing  that  defendant,  as  cashier  of  plaintiff,  had  credited  In  Us 
favor  a  certain  draft  which  bad  been  credited  in  a  former  account,  is  not  admissi- 
ble as  tending  to  show  a  consciousness  on  his  part  of  a  deficit  to  an  amonnt  eqnal 
to  that  of  the  draft,  where  It  is  not  shown  that  snch  account  was  made  by  defend- 
ant, or  by  any  one  under  bis  direction  or  in  collusion  with  him,  but  it  appears  that 
he  was  absent  from  plaintilTs  plaoe  of  business  when  such  aoooant  was  rendered. 
9.  Same — Acts  of  Accompucb. 

Statements  of  accounts  tending  to  show  a  deficiency  in  cash  accounts,  made  by 
another  person  after  defendant's  alleged  defalcation,  are  not  admissible  agtdnst  de- 
fendant, even  though  he  were  in  collusion  with  such  person. 
8.  Same — Letters  from  Third  Persoms. 

Letters  to  defendant,  £,0Qtaining  statements  which  it  does  not  appear  were  au- 
thorized or  approved  by  him,  are  not  admissible  against  Iiim. 
4.  Same — Statements  of  Third  Persons. 

a  statement  by  the  court  to  the  jui^  that  it  was  admitted  that  at  a  certain  time 
the  cash  in  defendant's  hand  was  short  ,by  a  given  amount,  based  on  the  testi- 
mony of  two  witnesses  that  in  conversations  with  defendant  It  was  stated  that  there 
was  such  a  deficiency,  is  erroneous. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  the  Panama  Kailroiid  Company  against  Elle  S.  Charlier  and  oth- 
ers to  recover  an  alleged  deficiency  in  Charlier's  accounts  as  cashier  of  plain- 
titf.    There  was  judgment  for  plaintiff,  and  defendant  Charlier  appeals. 

Argued  before  Van  Bkunt,  P.  J.,  and  Babrbtt  and  Daniels.  JJ. 

Alfred  Jaretzki,  tot  appellant.    Joseph  Laroeque,  for  respondent. 
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Danieu,  J.  The  defendant  was  in  the  employment  of  the  Panama  Railroad 
Company  at  Aspinwall,  on  the  Isthmus,  from  the  early  part  of  January,  1885, 
until  the  early  part  of  January,  1886.  During  a  part  of  the  time,  the  senrioes 
rendered  by  him  were  those  of  a  book-keeper.  Clement  Diipuy  was  the  cashier 
of  the  company  at  the  same  place.  He  was  absent  from  the  Isthmus  from  the 
5th  of  May  until  the  early  part  of  July,  and  also  from  the  middle  of  August  un- 
til near  the  middle  of  October,  1885;  and  during  those  periods  the  defendant, 
who  was  alone  served  with  process  and  appeared  in  the  action,  discharged  his 
duties  In  the  capacity  of  cashier  of  the  company.  After  the  cloaS  of  these  serv- 
ices of  the  defendant,  it  was  claimed  by  the  company  that  a  deQcit  was  found- in 
its  cash  accounts  amounting  to  the  sum  of  $48,702.21  in  gold;  and  the  objectof 
the  action  was  to  render  the  defendant  accountable  for  this  deficit  to  the  extent 
of  the  demand  for  judgment  contained  in  the  complaint,  which  was  the  sum  of 
»40,000,  with  interest  from  the  1st  of  January,  1886;  and  the  jury,  by  their 
verdict,  held  him  liable  for  this  sum  of  money.  On  the  31st  of  March,  1886, 
the  binlilingsin  the  town,  including  those  of  the  rail  way  company,  were  burned 
by  persons  engaged  in  an  insurrection  against  the  local  government.  The 
books  of  the  company  were  destroyed  by  the  tire,  but  its  funds  were  afterwards 
found  to  l>e  uninjured;  and,  on  the  basis  of  the  amount  of  money  in  gold  and 
silver,  the  casli  accounts  of  the  company  were  again  opened  and  continued. 
Monthly  statements  of  its  affairs  were  transmitted  to  the  olfice  of  the  company 
in  the  city  of  New  York,  but  the  evidence  proved  the  fact  to  be  that  the  ac- 
counts for  the  month  were  not  completed  at  the  end  of  the  time  included  in  the 
monthly  statements,  but  were  made  up  and  completed  subsequent  to  the  ter- 
mination of  each  month.  It  also  appeared,  from  the  evidence,  that  the  entries 
in  the  boolss  were  made  from  memoranda  or  slips  furnished  by  the  teller  to 
the  book-keeper.  The  accurncy  of  these  memoranda  or  statements  was  not 
proved  by  the  witnesses,  neither  had  they  been  preserved  after  the  entries 
were  made,  and  accordingly  could  not  be  appealed  to  or  examined,  to  deter- 
mine whether  the  books  had  been  accurately  kept  or  not.  In  the  course  of 
the  trial,  and  from  evidence  produced  on  behalf  of  the  plaintiff,  it  did  appear 
that  discrepancies  were  found  in  the  accounts,  but  it  was  claimed  by  the  de- 
fendant that  the  books  themselves  had  been  inaccurately  kept. 

A  large  part  of  the  business  of  the  company  was  transacted  with  the  canal 
company,  and  that  company  was  shown  not  to  have  been  prompt  in  liquidating 
or  settling  its  monthly  accounts,  and  that  the  monthly  charges  which  should 
be  paid  by  the  canal  company  were  included  as  so  much  cash  in  the  monthly 
accounts  of  the  plaintiff.  The  canal  company,  in  September,  1885,  delivered 
its  draft  for  the  sum  of  850,000  to  the  cashier  of  the  plaintiff;  and  this  draft 
was  credited  to  the  canal  company  in  the  account  for  the  preceding  month  of 
July,  to  which  the  payment  to  be  secured  by  it  was  applicable.  This  draft 
was  transmitted  to  the  New  York  office  on  the  16th  of  September,  and  there 
received  on  the  24tb  of  the  same  month.  In  an  account  afterwards  transmit- 
ted, in  the  same  manner,  for  the  month  of  September,  1885,  this  draft  was 
again  credited  in  favor  of  the  cashier  for  the  sum  of  $50,000;  and  the  fact  of 
this  credit  having  been  made  in  this  manner  during  the  period  of  time  when 
(be  financial  affairs  of  the  company  were  under  the  charge  of  the  defendant 
was  a  circumstance  indicating  by  itself  the  existence  of  a  consciousness  that 
there  was  a  deficit  in  this,  or  nearly  this,  amount  in  the  cash  accounts  of  the 
company.  It  was  a  circumstance,  if  it  was  admissible  against  the  defendant, 
which  in  the  minds  of  a  jury  would  be  attended  with  great  force  in  the  way 
of  maintaining  the  plaintiff's  allegations.  But  while  this  was  contained  in 
tbe  monthly  statement  for  September,  it  was  proved  upon  the  trial,  by  the  wit- 
nesses produced  on  behalf  of  the  plaintiff,  that  the  account  containing  this 
credit  was  not  received  at  the  office  of  the  company  in  New  York  until  tbe 
25th  of  November,  1885;  and  from  the  manner  in  which  tbe  business  was 
done,  and  the  accounts  were  transmitted,  it  is  entirely  evident  that  It  mast 
v.TN.Y.s.no.ll — 84 
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have  been  made  ont  some  time  during  that  month.  The  defendant  was  not  at 
the  Isthmus  any  time  in  the  month  of  November;  and  the  statement  which 
in  this  manner  was  transmitted,  was  not  shown  to  have  been  in  any  respect 
made  out  by  himself,  or  by  any  other  person  acting  under  his  direction  or  in 
collusion  with  him.  At  the  time  when  it  was  made,  the  cashier  of  the  com- 
pany, Diipuy,  had  charge  of  its  financial  aflKirs,  and  he  subscribed  this  state- 
ment, containing  this  second  credit  for  the  $50,000,  as  cashier  and  auditor, 
for  £.  S.  Charlier,  acting  cashier  and  auditor.  But  there  was  no  evidence  in 
the  case  tending  in  the  slightest  degree  to  prove  that  Dupny  was  authorized 
to  sign  the  statement  with  the  name  of  the  defendant,  and,  when  it  was  of- 
fered in  evidence  by  the  plaintiff,  it  was  objected  to,  as  other  statements  ot- 
tered with  it  also  were,  as  being  inadmissible,  on  the  ground  that  it  was  not 
signed  by  him,  or  that  he  had  any  agency  in  making  up  the  account,  and  it 
being  in  evidence  that  these  papers  were  forwarded  from  the  Isthmus  when 
Mr.  Charlier  was  not  there.  The  ol>jections  were  overruled,  and  this  as  well 
as  the  other  accounts  included  in  the  offer  were  received  in  evidence,  and  to 
that  ruling  the  defendant  excepted;  and  this  exception,  as  the  defendant  is 
not  shown  to  have  had  any  agency  whatever  in  making  up  these  statements, 
or  any  knowledge  of  the  fact  that  his  name  had  been  subscribed  to  it  in  this 
manner,  or  that  he  had  authorized  the  person  making  use  of  it  so  to  subscribe 
it,  and  that  he  was  absent  from  the  plaintiff's  place  of  business  at  the  time 
when  this  was  done,  certainly  appears  to  have  been  well  taken.  Proof  of 
what  Mr.  Dupuy  may  have  in  this  manner  stated  concerning  the  second  credit 
for  this  sum  of  $50,000  was  in  no  respect  admissible  against  the  defendant. 
They  were,  it  is  true,  alleged  in  the  complaint  to  have  confederated  and  com- 
bined together  in  abstract!  ng  the  money  of  tiie  company ;  but  no  evidence  had 
been  given,  when  this  statement  was  offered,  tending  to  prove  any  confeder- 
ation or  combination  between  these  two  individuals.  If  the  money  had  been 
abstracted,  as  it  was  charged  it  liad,  while  the  defendant  was  in  control  of  the 
affairs  of  the  company  as  its  acting  cashier,  it  was  taken  by  him,  and  he  was 
accountable  fur  it;  and  if  he  had  made,  or  autliorized  to  be  made,  this  second 
credit  for  this  one  sum  of  $50,000,  which  would  balance  up  the  apparent  def- 
icit claimed  to  appear  from  the  books,  that  would  be  a  circumstance  of  weight 
and  force  tending  to  establish  the  plaintiff's  case:  and,  as  it  was  received  in 
evidence,  the  jury  would  be  inclined  to,  and  probably  did,  act  upon  it  as  testi- 
mony sustaining  this  conclusion. 

An  account  for  the  month  of  March,  1885,  received  at  the  New  York  office 
in  August  of  that  year,  was  also  allowed  to  be  read  in  evidence  against  tbeae 
objections  and  this  exception  on  the  part  of  the  defendant.  This  account 
showed  the  balance  of  the  silver  and  gold  on  hand  at  the  Isthmus  at  the  dose 
of  that  month;  and  it  was  offered,  and  had  some  tendency,  to  fortify  the  po- 
sition taken  by  the  plaintiff,  that  there  was  a  deflciency  in  its  cash  accounts. 
But  the  defendant  was  in  no  manner  a  party  to  this  statement.  It  was  made 
and  subscribed  by  Mr.  Dupuy  as  the  cashier  and  auditor  of  the  company. 
Another  account  for  the  month  of  October,  1885,  was  made  out  in  the  same 
manner,  and  received  in  New  York  on  the  15th  of  December,  stating  the  bal- 
ance of  gold  and  silver  on  hand  at  the  close  of  that  month.  A  still  furthtr 
and  similar  account  was  received  in  evidence  for  the  month  of  November,  and 
another  for  the  month  of  December,  made  and  attested  only  by  Mr.  Dupuy  as 
cashier  and  auditor.  For  these  accounts,  or  the  statements  contained  in  them, 
the  defendant  could  not  be  held  responsible;  neither  were  they  admissible  as 
evidence  having  any  tendency  whatever  to  establish  the  charge  made  against 
him  for  this  defalcation.  And  even  if  he  himself  and  Dupuy  had  been  cob- 
federated  together,  as  the  charge  was  contained  in  the  complaint,  but  not 
proved,  these  statements,  made  subsequent  to  the  time  when  the  defalcation, 
if  it  took  place,  had  actually  occurred,  would  not  then  be  admissible  against 
the  defendant;  for  it  is  only  such  acts  and  statements  as  may  accompany  the 
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progrefls  or  execution  of  the  conspiracy,  made  by  one  of  the  parties  to  it,  that 
are  admissible  against  the  other. 

Before  these  statements  were  received  In  evidence,  letters  which  passed  be- 
tween the  defendant  and  his  brother,  Yandylce  Charlier,  who  was  a  book- 
keeper inthe  employment  of  the  plaintiff  at  the  Isthmus,  were  allowed  to  be 
read  in  evidence.  The  first  of  these  letters  was  dated  on  the  25th  of  October, 
1885,  and  was  from  Vandyke  Charlier  to  the  defendant,  and  this  letter  was 
answered  by  the  defendant  by  another  dated  on  the  9th  of  November,  1885. 
It  did  appear  by  this  correspondence,  clearly,  as  well  as  by  the  general  tenor 
of  other  evidence,  that  the  defendant  was  absent  from  the  Isthmus,  certainly, 
from  the  latter  part  of  October,  1885,  and  could  have  had  no  direct  act  or  par- 
ticipation in  mining  out  the  accounts  and  statements  which  have  been  men- 
tioned. These  letters  were  objected  to;  but  certainly  the  one  which  was  first 
written,  as  well  as  the  answer  to  it  from  the  defendant,  were  admissible  in 
evidence  in  support  of  the  plaintiff's  case,  and  that  which  was  written  by  the 
defendant  had  a  tendency  in  this  direction.  But  the  fact  that  Vandyke  Char- 
lier stated  that  he  had  made  a  mistake  in  his  coal  account,  which  he  proposed 
to  correct  by  another  entry  of  twice  the  amount,  was  not  evidence  in  support 
of  the  existence  of  this  deficit,  for  it  had  no  reference  whatever  to  the  cash;  but 
it  was  suggested  that  a  mistake  had  been  made  which  in  this  way  could  be  cor- 
rected, and  that  drew  out  this  answer  from  the  defendant.  The  other  lettets 
written  by  Vandyke  Charlier  to  the  defendant  related  to  the  general  condition 
of  his  own  transactions  in  the  way  of  buying  and  selling  gold,  which  was  a 
business  in  which  tlie  defendant  himself  was  shown  to  have  been  engage 
while  he  was  upon  the  Isthmus;  but  what  Vandyke  stated  in  these  letters, 
which  was  not  assented  to  or  adopted  in  any  manner  by  the  defendant,  was 
not  evidence  against  him.  The  same  tiling  is  true  as  to  a  similar  letter  writ- 
ten in  Noveml^r,  1885,  to  the  defendant  by  Dupny,  the  cashier.  They  could 
bave  had  no  other  or  greater  effect  in  the  case  than  to  tend  to  prejudice  it 
against  him;  and  that  was  not  corrected  by  the  further  direction  which  the 
court  gave  to  the  jury,  that  they  should  not  consider  the  acts  and  declarations^ 
of  Dupuy  in  the  absence  of  the  defendant,  unless  the  former  was  a  party  to 
the  fraud,  for  there  was  no  proof  of  such  joint  cooperation  between  these 
persons  as  would  allow  the  letter  or  the  statement  to  be  received  in  evidence 
at  all.  The  letters  with  the  exceptions  mentioned  contained  no  legal  evidence 
which  could  be  considered  as  confirmatory  of  the  plaintiff's  allegations.  They 
were  no  more  than  the  unauthenticated  statements  of  the  writers,  not  appear- 
ing to  have  been  authorized  or  approved  in  any  manner  by  the  defendant,  and 
consequently  not  evidence  against  him.  These  letters  were  received  after 
they  bad  been  objected  to  on  the  part  of  the  defendant  as  inadmissible,  irrel- 
evant, and  immaterial;  and  to  the  rulings  allowing  them  to  be  read  the  de- 
fendant's counsel  excepted. 

It  has  also  been  objected  that  the  court  erred  in  its  direction  to  the  Jury 
that  "it  is  admitted  that,  when  the  cash  came  to  be  counted  in  January,  it 
was  short  to  an  amount  larger  than  the  amount  claimed  here,  and  to  an 
amount  larger  than  this  draft. "  It  is  not  entirely  clear  to  what  this  direction 
referred;  but  if  it  was  intended  to  remind  the  jury  that  the  defendant  had, 
upon  the  trial,  admitted  this  to  be  the  case,  the  statement  was  unsupported, 
and  no  evidence  has  been  found  in  the  case  sustaining  the  statement  as  it  was 
here  made.  The  most  that  appears  to  bave  been  said  upon  this  subject  was 
obtained  from  tlie  witness  George  C.  Power,  who  testified  that  the  defendant 
spo^to  him  on  the  subject  of  the  deficit  in  the  cash.  He  was  then  asked: 
"Was  the  deficit  communicated  to  him?"  and  he  answered:  "Yes,  sir.  I 
told  Mr.  Charlier  and  Mr.  Dupuy.  They  said  they  could  not  understand  how 
the  deficit  occurred,  unless  there  was  some  error  in  the  books."  In  this  con- 
versation the  deficit  was  stated  in  round  numbers  to  amount  to  the  sum  of 
970,000.    He  further  testified  that  the  defendant  had  pointed  out  to  him  no 
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errors  in  the  books  subsequent  to  bis  leaving  the  Isthmus,  and  no  error  chang- 
ing the  amount  of  the  deflcit.  Additional  testimony  was  given  upon  this 
same  subject  by  the  witness  Frank  G.  Wwrd.  He  was  asked:  "Did  Elie  S. 
Charlier,  the  defendant,  ever  say  anything  to  you  as  to  how  this  deflcit  arose?" 
and  his  answer  was:  "Yes,  sir;  that  it  was  undoubtedly  negligence  or  gross 
errors  in  the  books,  which  would  be  found  in  time  by  the  parties  who  were 
examining  Ihem, — Messrs.  Powers  and  Noyes.  This  was  the  only  explana- 
tion he  ever  gave  as  to  how  this  deficit  occurred. "  And  he  testified,  further, 
that  no  error  bad  been  found  in  the  books  which  would  account  for  this  de- 
ficiency of  over  $55,000  and  odd  in  gold.  These  statements  contained  no  ad- 
mission by  the  defendant  that  there  was  this  deficiency,  and  no  evidence  bad 
been  found  in  the  case  having  any  more  direct  tendency  than  this  to  admit  its 
existence.  The  defendant  himself,  in  his  own  evidence,  denied  it,  although 
he  stated  upon  his  cross-examination  that  npon  footing  up  certain  portions 
of  the  books,  as  they  were  presented  to  him  at  the  trial,  a  deficiency  ap- 
peared from  the  items  which  were  footed,  amounting  to  about  the  sum  in- 
cluded in  this  fictitious  credit  of  the  draft  of  950.000.  But  his  testimony  was 
direct  and  positive  that,  when  he  turned  over  the  safe  and  the  cash  acconnts 
before  he  left  the  Isthmus,  there  was  not  a  cent  of  deficit  in  them.  This 
direction  of  the  court  appears,  therefore,  to  have  arisen  out  of  a  misapprehen- 
sion, and  is  undoubtedly  an  error  which  the  defendant  has  the  just  right  to 
complain  of.  It  is  not  necessary  that  an  exception  should  have  been  taken  to 
it  to  entitle  the  defendant  to  the  benefit  of  the  error.  It  was  a  misdirection 
of  the  courts;  and,  where  that  may  be  made  upon  a  material  part  of  the  con- 
troversy, the  party  affected  or  injured  by  it,  who  is  finally  defeated  in  the 
litigation,  baa  the  right  to  make  it  the  foundation  of  a  motion  for  a  new  trial. 
Pettis  V.  Pier,  4  Thomp.  &  C.  690.  The  judgment  and  oixler  should  be  re- 
versed, and  a  new  trial  directed,  with  costs  to  the  appellant  to  abide  the  ^vent. 

Baubett,  J.,  concurs.    Yan  Brunt.  F.  J.,  concurs  in  lesolt. 


Pboflb  v.  Watbon. 
(Supreme  Court,  General  Term,  First  Department    November  7, 1889.) 

1.  Cbiminal  Law — Bvisbnoi — Charaotbr. 

A  witness  called  to  testify  to  the  previous  good  character  of  a  person  accused  of 
larceny  maybe  asked,  on  cross-examination,  what  case  he  bad  heard  of  defendant'* 
being  connected  with  some  time  before,  referring  to  some  criminal  prosecution. 

i.  Same — Riobt  or  Dbfbndant  to  Tbstcft — Instruotions. 

An  instruction  that  defendant  has  the  right  to  testify  in  his  own  behalf,  bnt 
that  the  law  expressly  provides  that  no  presumption  adverse  to  him  is  to  arise 
from  his  failure  to  do  so,  and  the  fact  that  he  does  not  avail  himself  of  Uiis  privi- 
lege should  not  be  permitted  to  prejudice  him  with  the  jury,  is  sufficient  for  the 
protection  of  defendant's  rights  m  this  respect. 

Appeal  from  court  of  general  sessions,  New  York  county. 

This  was  an  indictment  against  Frederick  B.  Watson  for  larceny.  De- 
fendant was  convicted,  and  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Barrett  and  Daniels,  J  J. 

Ambrose  H.  Purdy  and  Abraham  Suydam,  for  appellant.  McKemte  8em- 
pie,  for  the  People. 

DANiBLa,  J.  The  evidence  which  was  given  at  the  trial,  vrben  taken  to- 
gether, tended  to  prove  that  the  defendant  bad  picked  the  pocket  of  th^oom> 
plaining  witness,  and  had  taken  his  pocket-book  and  appropriated  It  to  his 
own  use.  While  this  witness  was  not  positive  of  the  identity  of  the  defend- 
ant, and  the  testimony  of  the  witness  Tway  was  similar  in  its  effect,  that 
which  was  given  by  the  witnesses  Glass  and  Creeden  very  satisfactorily 
identified  him  as  the  person  who  had  committed  the  offense.    The  case  was 
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sufficientlj  made  out  to  require  it  to  be  submitted,  as  it  was,  to  the  Jury,  and 
to  justify  the  verdict  whicli  they  rendered.  On  the  part  of  the  defense  evi- 
dence was  given  by  witnesses  produced  by  him  of  his  previous  good  charac- 
ter, and  on  the  cross-examination  of  one  of  the  witnesses  he  was  asked  what 
case  he  had  heard  of  the  defendant's  being  connected  with  a  couple  of  weeiss  be- 
fore. This  was  objected  to,  but  the  objection  was  overruled,  and  the  defend- 
ant excepted,  aud  the  witness  answered:  "The  case  where  he  was  arrested 
for  carrying  burglar's  tools."  But,  where  a  witness  is  examined  on  the  sub- 
ject of  the  general  reputation  of  the  accused,  he  may  be  interrogated  on  the 
cross-examination  as  to  what  he  may  have  heard  concerniug  him  conflicting 
in  any  respect  with  his  general  judgment  expressed  in  his  direct  examina- 
tion. The  evidence  obtained  from  a  witness  called  upon  the  subject  of  char* 
acter  depends  upon  what  he  may  have  previously  heard,  and  the  party  against 
whom  his  testimony  may  be  given  has  the  right  to  know  all  that  he  may  have 
beard  affecting  the  correctness  or  weight  due  to  his  conclusion.  The  case  of 
Smith  v.  State,  47  Ala.  540,  proceeded  upon  no  different  principle,  for  ttiere 
it  was  proposed  by  independent  evidence,  not  by  way  of  cross-examinntion,  to 
prove  particular  acts  of  criminal  misconduct  on  the  part  of  the  accused,  and 
it  was  held  to  be  improper,  as  it  also  was  in  MoCarty  v.  People,  51  111.  231. 
And  the  other  ciises  cited  in  behalf  of  the  defendant  have  gone  no  further 
than  that  in  this  direction.  In  Ingram  v.  State,  67  Ala.  67,  it  was  held  by 
the  court  that  the  witness  could  properly  be  inquired  of  on  his  cross-examina- 
tion as  to  any  other  offense  which  he  had  heard  had  been  committed  by  the 
defendant.  That  was  allowed  as  evidence  tending  to  prove  the  fact  that  the 
reputation  of  the  accused  was  not  that  which  on  tlie  direct  examination  had 
been  expressed  by  the  witness.  De  Arman  v.  State,  71  Ala.  361,  was  to  the 
same  effect,  and  so  is  Jackson  v.  State,  78  Ala.  471.  There  was  no  error, 
therefore,  in  permitting  this  question  to  be  answered  by  the  witness. 

An  exception  was  itlso  taken  to  the  refusal  of  the  court  to  instruct  the  jury 
that  they  were  absolutely  Ijonnd  by  their  own  oaths  to  see  that  they  did  not 
allow  their  minds  to  be  prejudiced  in  the  slightest  degree  against  the  defend- 
ant by  the  fact  that  he  did  not  testify  in  his  own  behalf.  But  this  instruc- 
tion was  not  necessary,  for  the  jury  bad  previously  received  a  similar  direc- 
tion from  the  court.  'They  were  informeid  that  "lie  has  a  right  to  go  upon 
the  witness  stand  and  testify  in  liis  own  behalf  if  he  chooses  to  do  so.  If 
be  does  not  choose  to  do  so,  the  law  expressly  provides  that  no  presump- 
tion adverse  to  him  is  to  arise  from  the  mere  fact  that  he  does  not  place 
himself  upon  the  witness  stand.  So,  in  this  case,  the  mere  fact  that  this 
defendant  has  not  availed  himself  of  the  privilege  which  the  law  gives  him 
should  not  be  permitted  by  you  to  prejudice  him  In  any  way."  And  that 
was  all  that  was  required  to  be  said  to  the  jury  to  preserve  the  defend- 
ant's rights  in  this  respect.  The  court  was  not  required  to  enjoin  upon  the 
jury  the  observance  of  any  special  duty  as  to  the  testimony  of  the  witness 
O'firian.  What  was  required  to  l)e  done  was  the  submission  of  the  case  as 
it  was  presented  by  all  the  evidence,  and  to  give  to  the  defendant  whatever 
advantage  he  might  be  entitled  to  from  its  Infirmity  or  insu£Sciency  in  any 
respect,  and  that  duty  was  fully  observed  by  the  court.  There  was  no  error 
in  the  statement  excepted  to,  that  a  conflict  in  the  evidence  between  the 
witnesses  was  not  of  itself  sufficient  to  warrant  the  jury  in  coming  to  the 
conclusion  that  some  of  them  had  testiQed  falsely.  One  or  more  may  well 
have  been  mistaken  as  to  the  matters  brought  in  conflict  upon  the  tri^,  and 
that  probably  was  sufficient  to  justify  all  that  was  said  upon  this  subject.  So 
the  effect  of  circumstantial  evidence,  which  to  some  extent  entered  into  the 
disposition  of  the  case,  was  not  overstated  by  the  court  in  submitting  it  to 
the  jury.  And  what  may  have  been  said  by  the  assistant  district  attorney 
during  the  argument  of  the  case  cannot  now  be  relied  upon  as  a  ground  of 
error.    It  was  for  the  court  to  check  and  correct  it  at  the  trial,  and  all  that 
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was  necessary  for  that  purpose  appears  to  hare  taken  place.  Besides  that,  no 
appeal  has  been  taken  from  the  denial  of  a  new  trial  oa  the  aflSdavit,  if  any 
iippeal  will  lie.  There  is  no  ground  upon  which  the  conviction  can  be  inter- 
fered with,  and  it  should  therefore  be  aflSrmed.    All  concur. 


United  States  Land  Investment  Go.  v.  Meroantii.b  Trust  Go. 

(Supreme  Court,  General  Term,  Fint  Depariment.    HoTember  7, 1889.) 

Fuusmo — fiitx  OF  Pasticiilabs. 

In  an  action  lor  speciflo  performance  of  an  agreement  to  certify  plalnttfTs 
bonds,  and  for  damages  for  the  non-performance  thereof,  the  allegations  of  the 
complaint,  as  to  damage,  were  that  plalntlfC  had  entered  Into  large  enterpriaea 
from  which  it  would  have  realized  great  profit  if  defendant  had  performed  its  con- 
tract, and  that,  by  reason  of  defendant's  refusal  to  perform  its  contract,  plalnUS 
had  suffered  great  loss.    Held,  that  a  bill  of  partionlars  was  properly  directed. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  United  States  I^and  Investment  Company  against  the  Mer- 
cantile Trust  Company  for  speciflc  performance  of  a  contract,  and  tor  dam- 
ages for  breach  thereof.  An  order  w.is  made  directing  the  plaintiif  to  give  a 
bill  of  particulars,  and  pluintiH  appeals  therefrom. 

Argued  before  Brady,  P.  J.,  and  Daniels,  J. 

Walter  S.  Coiolea,  for  appellant.  Alexander  (6  Green,  {AUan  McOuUoh, 
of  counsel,)  for  respondent. 

Brady,  ,7.  This  action  was  brought  to  compel  a  specific  performance  of 
an  alleged  agreement  relative  to  the  cerlifloatlon  of  the  plaintiff's  bonds  by 
the  defendant,  and  to  recover  damages  suffered  in  consequence  of  the  defend- 
ant's alleged  refusal  to  perform  the  agreement.  The  complaint,  after  staling 
the  making  of  the  agreement  suggested,  and  compliance  with  its  terms,  al- 
leges that  the  plaintiff  has  entered  into  large  and  important  business  con- 
tracts and  enterprises,  and  contracted  large  pecuniary  obligations,  which 
were  contracts  and  enterprises  greatly  to  its  advantage,  and  from  which  it 
reasonably  expected  to  and  would  realize  large  pecuniary  profits  if  the  defend- 
ant had  perfoimed  its  contract;  and,  further,  that,  by  reason  of  the  defend- 
ant's ref  ushI  to  perform  its  part  of  the  contract,  the  plaintiff  had  been  and 
was  subjected  to  great  pecuniary  loss  and  damage.  ITpon  these  allegations 
the  learned  justice  in  the  court  below  thought  the  defendant  entitled  to  a  bill 
of  particulars,  as  sought,  of  these  contracts  and  enterprises,  and  of  what 
profits  were  expected  therefrom.  The  learned  counsel  for  the  respondent 
seems  to  contend  that,  the  action  being  one  seeking  only  to  enforce  the  specific 

Eerformance  of  a  contract,  the  application  for  the  bill  of  particulars  should 
ave  been  denied  in  toto;  urging,  in  reference  to  the  prayer  for  damages,  that 
the  plaintiff  would,  after  un  adjudication  upon  his  demand  for  equitable  re- 
lief, seek  by  subsequent  proceedings  in  the  action  to  obtain  damages  for  the 
defendant's  persistent  and  continued  breach  of  the  contract, — damages  which 
it  would  have  sustained;  and  this  to  avoid  multiplicity  and  circuity  of  action. 
But  this  view  cannot  be  sustained.  A  bill  of  particulars  is  proper  in  all  de- 
scriptions of  actions  where  the  circumstances  are  such  that  justice  demands 
the  party  should  be  informed  of  the  matters  for  which  he  is  to  be  tried  with 
greater  particularity.  TllUm  v.  fieeoher,  59  N.  Y.  176,  184;  Dwight  t.  /ii- 
suranee  Co.,  84  N.  Y.  493,  506;  Cwnard  v.  Frarusldyn,  111  N.  Y.  511, 19  N. 
E.  Bep.  92.  Without  considering,  therefore,  the  discretionary  element  in- 
volved in  directing  the  order,  it  is  quite  apparent  that  it  should  have  been 
granted.  The  defendant  should  not  be  subjected  to  a  trial  or  called  npon  to 
answer  charges  so  indefinite  as  those  contained  in  the  complaint,  and  to 
which  reference  has  been  particularly  made;  nor  should  the  defendant  be  re- 
quired to  go  to  trial  as  long  as  the  claim  for  damages  remains  without  a  fall 
exposition  of  all  the  elements  of  which  they  are  composed.    The  whole  anb- 
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ject,  tliRt  view  being  carried  out.  would  be  before  the  trial  court,  which  could 
awHrd  damages  if  the  plaintiff's  cause  of  action  was  sustained  in  that  respect, 
and  avoid  circuity  of  action  by  not  sending  the  subject  of  damages  to  a  ref- 
eree for  investigation.  Tlie  direct  mode  of  disposing  of  the  issues  presented 
by  the  pleadings  is  that  which  the  courts  will  favor,  invariably,  as  the  most 
q>eedy  and  the  least  expensive  way  to  determine  them.  For  these  reasons 
the  order  appealed  from  should  be  affirmed,  with  $10  costs,  and  the  disburse- 
ment!. 


BVDD  «.  BOBINSOK. 

{Supreme  Court,  Omrnml  Term,  First  Department.    November  7, 1888.) 

1.  COBPORATIOXS — OfFIOSBS — BVIVEKOB — BOOK-BlTrBIBB. 

Testimony  of  a  witness  that  he  reported  to  a  book-keeper  of  a  oorporatlon  only 
such  matters  aa  be  knew  to  be  correct,  and  of  the  book-keeper  that  be  entered  snoh 
matters  correctly  as  reported  to  him,  render  the  entries  admissible  in  evidenoe  in 
an  action  by  a  receiver  against  a  trustee  of  the  corporation  of  whom  the  book- 
keeper is  shown  to  have  been  a  representative. 

S.  SaIO— TbDSTBBS— ACOOUNTIHO. 

Where  the  corporation  was  formed  to  succeed  a  firm  which  had  previously  carried 
on  the  same  business,  and  the  firm  turned  over  no  property  to  the  corporation,  and 
Its  book-keeper  is  employed  to  represent  and  Iraep  dMenoant  posted,  payment  by 
it  to  defendant  of  the  firm's  debts  to  him  is  a  misappropriation  of  Its  funds,  and  de- 
fendant is  property  required  to  aooount  therefor. 

a.  SaXB— USUBT. 

He  Is  also  properly  required  to  account  for  illegal  interest  received  by  him  as  a 
bmins  on  advances  made  by  him  to  the  corporation. 
4.  Saitb— Psovrrs  or  Bosmss. 

He  is  also  properly  required  to  account  for  a  share  in  profits  received  by  him  on 
purchases  and  sales,  made  by  the  corporation  with  moneys  advanced  by  talm.  In  tat- 
cess  of  the  amounts  so  advanced,  wltb  legal  Interest. 
B.  Sake — Cbattbl  Mobtoaoes. 

Laws  N.  T.  1858,  o.  814,  enacts  that  a  receiver  may  "treat  as  void,  and  resist,  all 
aots  done,  transfers  and  agreements  made,  in  fraud  of  the  rights  of  any  creditor. " 
8  Bev.  St  N.  Y.  (Otb  Ed.)  148,  provides  that  chattel  mortgages  shall  he  void,  as 
against  subsequent  bona  fide  purchasers  and  mortgagees,  unless  legalljr  filed,  where 
possession  la  not  taken  at  or  near  the  time  when  the  mortgage  is  given.  Held, 
VtaX  where  a  chattel  mortgage  was  given  by  the  corporation  to  defendant,  and  was 
not  filed  until  the  property  bad  tieen  almost  all  disposed  of,  and  possession  was  not 
taken  at  or  near  Its  date,  defendant  was  liable  to  account  for  the  property, 
ft.  Sake — Bona  Fisb  Loans. 

Bat  he  may  retain  moneys  refunded  to  him  in  lieu  of  loans  made  Its  liim  to  the 
corporation.  In  good  faith. 

7.  Sajib — Dbbts  Pais  Thibd  Pebsoxs. 

He  Is  not  liable  to  account  for  moneys  paid  by  the  corporation  to  other  oreditors 
on  obligations  on  which  he  was  liable  as  indorser. 

8.  Bake — Costs. 

Under  Code  Civil  Froc.  N.  Y.  H  8338,  8380, 8268,  limiting  tbe  recovery  of  costs  in 
Buoh  a  case  to  final  judgment,  it  is  improper  to  direct  the  recovery  of  Oosts  by  plain- 
tiff, and  award  an  addiUonal  allowance,  on  an  Interlocutory  judgment  requiring  the 
trustee  to  account. 

Action  by  Frank  Budd.  receiver  of  the  Goodwillie- Wyman  Ck)mpany,  a  cor- 
poration, against  George  H.  Bobinson,  a  trustee  and  stockholder  in  such  cor- 
poration. Judgment  was  rendered  requiring  defendant  to  account,  and  he 
moves  for  a  new  trial  on  exceptions  at  tbe  general  term,  under  Code  Civil 
Proc.  N.  T.  8  1001. 

Argued  before  Van  BBxrin',  P.  J.,  and  Brady  and  Daniels,  JJ. 

Tuttle,  Qoodell  &  Brooks,  (Bdtvin  B.  Oooddl,  of  counsel,)  for  plaintiff. 
Thomas  Darlington,  {8.  Jones,  of  counsel,)  for  defendant. 

Danikub,  J.  Tbe  action  was  brought  to  charge  the  defendant,  as  a  trustee 
of  a  corporation  formed  under  the  laws  of  this  state  for  the  creation  of  man- 
ufacturing corporations,  forthe  unlawful  receipt  and  appropriation  of  property 
received  by  him  in  that  capacity.    The  corporation  was  formed  on  or  about 
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the  5tb  of  October,  1882,  with  a  capital  of  $50,000.  It  was  called  the  "Good- 
willie-Wyman  Company;"  and  by  its  formation  it  was  intended  as,  and  was 
tbe  successor  of,  a  copartnersliip  firm  previously  engaged  in  business  under 
the  same  name.  It  succeeded  to  tbe  assets,  interests,  and  property  of  that 
firm,  and  tbe  two  persons  wlio  were  copartners  in  the  6rm  became  stoclchold* 
ere  and  trustees  in  tbe  corporation.  It  continued  to  carry  on  the  business  for 
which  it  was  incorporated  until  about  tbe  close  of  the  year  1888.  A  judg- 
ment was  then  recovered  against  it  in  favor  of  a  creditor,  upon  which  execu- 
tion against  its  property  was  returned  unsatisfied;  and  npon  his  application, 
in  an  action  prosecuted  for  that  purpose,  S.  A.  Briggs,  another  trustee  of  the 
corporation,  was  appointed  receiver  of  its  property.  This  receiver  was  after- 
wards superseded,  and  the  plaintiff  was  appointed,  with  all  the  powers  and 
authority  incidental  under  the  law,  to  that  position.  The  defendant  was  tbe 
owner  of  a  small  amount  of  stock  in  the  corporation,  and  was  one  of  its  trus- 
tees during  tbe  time  it  was  actually  engaged  in  business.  The  corporation, 
from  its  organization,  encountered  difiiculties  in  meeting  and  discharging  its 
liabilities;  and  tbedefendant,  being  a  man  of  financial  responsibility,  was  ap- 
plied to  for  his  aid  and  assistance.  And  that  was  rendered  in  tbe  advance- 
ment of  money  to  and  for  the  corporation,  and  in  tbe  negotiation  of  its  paper, 
from  time  to  time,  while  it  was  engaged  in  business.  It  was  alleged,  in  sup- 
port of  the  action,  that  he  had  taken  advantage  of  this  position  to  advance  his 
own  pecuniary  prosperity  at  the  expense  of  that  of  the  corporation;  and  this 
was  found  to  have  been  sustained  by  tbe  court  in  the  interlocutory  judg- 
ment which  has  been  entered,  and  under  which  he  has  been  required  to 
account  for  moneys  and  property  received  and  disposed  of  by  bim  as  a  trustee 
of  the  company.  Tbe  trustees  were  five  in  number.  Two  of  them  were 
practically  identified  with  the  defendant  in  the  direction  and  management  of 
the  business.  These  three  trustees  constituted  the  majority,  and  were  at  all 
times  in  a  position  to  dictate  as  to  what  should  be  done  in  the  way  of  con- 
trolling the  finances  and  property  of  the  company.  At  the  time  it  was  formed, 
tbe  preceding  firm  was  largely  indebted.  Among  other  debts,  it  was  alleged 
to  owe  tbe  defendant  upon  two  promiasoiy  notes  of  S505  and  $507.50,  and  tbe 
payment  of  these  debts  was  obtained  by  him  from  the  corporation. 

The  proof  upon  which  these  facts  were  found  and  incorporated  in  the  judg- 
ment was  derived  mainly  from  entries  made  in  the  books  of  the  company. 
Tbe  defendant  objected  to  the  book  containing  these  entries  being  receiveil  as 
evidence,  on  the  ground  that  it  bad  not  been  authenticated  in  such  a  manner 
as  to  be  proof  against  him.  Tbe  accounts,  so  far  as  they  included  these  items, 
were  kept  in  the  book  by  the  witness  Biiggs.  And  evidence  was  given,  upon 
tbe  trial,  by  the  witness  Frederick  B.  Fiske,  from  which  tbe  court  was  war- 
ranted in  finding  that  Mr.  Briggs  was  acting,  in  this  capacity,  as  the  repre- 
sentative of  tbe  defendant.  He  was  asked:  "What  did  Mr.  Bobinson  say.  if 
anything,  about  who  should  be  the  incorporators  and  trustees?  Anauoer.  He 
wanted  Mr.  Briggs  to  be  a  trustee,  and  to  take  charge  of  the  books.  Qiie$- 
tUm.  Did  he  say  anything  about  Mr.  Briggs  representing  him?  A.  In  a  gen- 
eral way;  yes,  sir, — ^that  Mr.  Briggs  was  in  the  company,  in  effect,  as  bis  rep- 
resentative. Q.  Did  he  say  that ?  ^.  Substantially  that;  yes,  sir."  And  be 
added,  further,  tliat  tbedefendant  said  that  "whatever  was  said  to  Mr.  Briggs 
would  be  communicated  to  him,  or  something  like  that."  He  was  asked  to 
give  tbe  substance  of  what  was  said,  and  answered  that  what  was  said  to  Mr. 
Briggs  would  be  told  to  him.  Added  to  this  was  the  evidence  of  Briggs  that 
he  made  tbe  entries  in  the  books  from  memoranda  furnished  to  bim  by  Mr. 
Fiske.  He  himself  had  no  knowledge  on  the  subject  of  tbe  correctness  of  tbe 
entries,  but  they  were  made  by  him  in  the  books  from  memoranda  furnished 
to  him  by  Mr.  Fiske.  Mr.  Fiske  was  asked:  "So  far  as  yon  personally  fur- 
nished Mr.  Briggs  data  to  be  entered  in  tbe  books  of  the  corporation,  were 
the  entries  truthful  and  correct  entries  of  transactions  made  by  you  on  behalf 
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of  the  corporation?"  and  be  answered:  "Moot  certainly."  He  was  further 
asked:  "None  of  them,  to  your  knowledge,  were  otherwise?  Anstoer:  As- 
suredly not."  He  was  further  asked:  "Was  there  ever,  to  your  knowledge, 
any  question  made  by  Mr.  Kobinson,  or  any  other  officer  of  the  company,  in 
regard  to  the  correctness  of  those  entries,  or  the  correctness  of  the  books  of 
the  corporation?  Answer.  Do  you  mean  these  data  that  I  furnished?  Ques- 
tion. No;  these  books  here.  A.  I  have  no  recollection  of  anybody  calling 
them  inquestion  except  myself."  And  the  extent  to  which  he  called  them  in 
qoestion  was  the  account  of  the  given  transactions  in  which  he  had  been  in- 
terested. Other  evidence  of  these  witnesses  was  still  more  extended  upon  this 
subject,  proving  the  facts  to  have  been  that  Fiske  reported  to  liriggs,  for 
entry  in  the  books,  only  such  matters  as  were  known  to  him  to  be  correct; 
and  the  evidence  of  Briggs  was  that  the  entries  were  correctly  made,  as  the 
information  was  given  to  him  by  the  witness  Fiske.  And  entries  made,  in 
the  course  of  business,  in  this  manner  have  been  held  to  be  admissible  evi- 
dence to  prove  the  transactions  recorded,  when  they  afterwards  become  the 
subject  of  legal  oontroversy.  Mayor  v.  Railroad  Co.,  102  N.  Y.  572,  7  N. 
E.  Rep.  906;  Oheever  v.  Lamar,  19  Hun,  130.  And  the  admissibility  of  the 
books.  In  this  manner  proved,  has  not  been  afFected  by  anything  contained  in 
Peck  V.  Valentine,  94  N.  Y.  569;  for  there  the  decision  was  confined  wholly 
to  objectionable  evidence  of  a  lost  memorandum. 

These  entries,  established  in  this  manner,  sustain  the  conclusion  adopted 
by  the  court,  that  these  suras  of  money  had  been  paid  to  the  defendant  by  the 
corporation  upon  the  indebtedness  of  the  preceding  firm  to  him;  and  no  prop- 
erty or  funds  of  that  firm  are  shown  to  have  been  placed  in  the  possession  of 
the  company  ont  of  which  it  should  have  made  those  payments.  This  was 
therefore,  within  the  knowledge  of  the 'defendant  as  a  trustee  of  the  company, 
an  appropriation  and  use  of  so  much  of  its  funds  as  were  applied  in  payment 
of  these  debts  to  the  satisfaction  of  demands  held  by  him  against  the  firm; 
and  that,  neither  the  corporation  itself  had  the  right  to  make,  nor  the  defend- 
ant, as  its  trustee,  the  right  to  receive.  His  position  was  one  of  trust  and 
confidence,  which  be  was  legally  disabled  from  using  for  the  promotion  of  his 
own  advantage.  Roj/le  v.  Railroad  Co.,  54  N.  Y.  314.  It  was  there  said, 
and  the  correctness  of  the  statement  has  not  since  been  denied,  that  "whether 
a  director  of  a  corporation  is  to  be  called  a  *  trustee '  or  not,  in  a  strict  sense, 
there  can  be  no  donbt  that  his  character  is  fiduciary,  being  intrusted  by  others 
with  powers  which  are  to  be  exercised  for  the  common  and  general  interests 
of  the  corporation,  and  not  for  his  own  private  interests.  He  falls,  therefore, 
within  the  great  rule  by  which  equity  requires  that  confidence  shall  not  be 
abused  by  the  party  in  whom  it  is  reposed,  and  which  it  enforces  by  imposing 
a  disability,  either  partial  or  complete,  upon  the  party  Intrusted,  to  deal  on 
his  own  behalf,  in  respect  to  any  matter  involved  in  such  confidence."  Id. 
328.  And  this  rule  is  further  supported  by  Blake  v.  Railroad  Co.,  56  N.  Y. 
485.  And  that  a  director  or  trustee  of  a  corporation  is  within  the  principle, 
was  also  declared  in  BtUts  t  Wood,  87  N.  Y.  317,  and  in  Wardell  v.  Rail- 
road Co.,  103  U.  S.  651.  The  position  of  the  defendant  as  a  trustee  was  such 
as  to  preclude  him  from  using,  or  permitting  tlie  use,  of  his  power  or  author- 
ity for  his  own  personal  benefit;  and,  to  prevent  that  from  being  done  in  this 
and  other  analogous  cases,  tlie  law  has  subjected  guardians,  trustees,  agents, 
directors,  and  other  officers  of  corporations  to  account  for  all  profits  made  by 
them  by  taking  advantage  of  their  official  position  and  opportunities.  It  will 
not  allow  these  officers  to  place  themselves  in  the  position  where  there  may  be 
a  conflict  between  the  duties  and  obligations  which  they  owe  to  the  corporations 
and  their  own  personal  interests.  And  for  that  reason  it  has  been  generally 
declared  and  maintained  that  "all  persons  who  stand  in  a  fiduciary  relation  to 
others  must  account  for  all  the  profits  made  upon  moneys  in  their  hands  by 
reason  of  such  relation;"  and  "agents,  guardians,  directors  of  corporations. 


Digitized  by 


Google 


688  NEW  YORK   SUPPLEMEMT,  VOl.  7.  [Sup-Ct 

officers  of  municipal  corporations,  and  all  otlier  persons  clothed  with  a  fiduci- 
ary character  are  subject  to  this  rule."  1  Ferry,  Trusls,  (2d  Ed.)  g  4S0. 
And  this  liability  is  further  illustrated  by  sections  194  and  427,  and  cases  re- 
ferred to  in  the  notes.  Tlie  principle,  also,  in  Coal  Co.  v.  ParUh,  42  Md.  S96. 
was  maintained,  upon  a  consideration  of  the  autlioritiea,  as  broadly  ats  it  ha» 
already  been  stated.  It  was  tliere  said,  with  approval,  that  "it  is  now  well 
settled  that  directors  and  managers  of  corporations  and  other  companies  ace 
equally  within  the  rule  which  guards  and  restrains  the  dealings  and  transac- 
tions between  trustee  and  eeitxd  que  trust,  and  agent  and  his  principal ;  soeh 
directors  or  managers  being  in  fact  trustees  and  agents  of  the  bodies  repre- 
sented by  them."  Id.  605.  And  to  the  latter  effect  is  Coal  Co.  v.  aiurman, 
80  Barb.  553;  Stewart  v.  Hailroad  Co.,  88  N.  J.  Law,  505;  Gardner  v.  But- 
Ur,  30  X.  J.  £q.  702;  Kitchen  t.  RaUvmy  Co.,  69  Mo.  224;  Chouteau  t.  Al- 
len, 70  Mo.  290;  and  Hubbard  v.  Investment  Co.,  14  Fed.  Bep.  679.  The 
payment  of  these  debts  to  the  defendant  with  the  funds  of  this  company  waa 
a  misappropriation  of  its  money;  and  from  his  relation  and  position,  and  gen- 
eral acquaintance  with  the  business,  as  well  as  through  the  emirfoyment  of 
Mr.  Briggs  to  keep  him  posted,  it  is  Justly  to  be  inferred  that  be  was  weO 
aware  of  the  origin  and  source  from  which  this  money  received  by  him  was 
obtained.  And  for  this  misappropriation  of  so  much  of  the  fands  of  the  com- 
pany he  was  rightly  required  to  account,  under  the  Judgment  wtiich  has  besn 
entered. 

It  was  farther  made  to  appear  that  for  moneys  advanced  by  the  defendant, 
in  the  course  of  the  business  of  the  company,  be  received  more  than  the  legal 
rate  of  interest.  As  the  evidence  was  given,  these  occasions  were  not  fre- 
quent, however;  neither  were  the  amounts  large.  One  occasion  was  stated 
particularly  in  the  testimony  of  Mr.  Fiske,  which  was  the  only  one  mentioned 
by  him  as  being  within  his  recollection.  The  witness  William  Coiaon  men- 
tioned another,  where  an  excess  above  the  lejpd  rate  of  interest  received  was 
S90.60.  This  excessive  interest  was  not  received  by  the  defendant  under  any 
agreement  for  the  payment  of  usury,  but  it  seems  to  have  been  taken  by  him 
as  a  bonus  for  the  advances  which  he  had  made;  and,  while  it  is  true  that  a 
director  or  trustee  of  a  corporation  has  not  been  disabled  by  the  law  from  loan- 
ing money  to  the  company,  it  is  slill  necessary  for  his  protection  in  the  bans- 
actions  that  it  shall  appear  that  no  undue  advantag^e  has  been  taken  by  liim 
of  his  position,  or  of  the  authority  permitted  to  be  exercised  by  him  over  the 
affairs  of  the  company.  Loans  made  in  good  faith  for  the  convenience  or  ne- 
cessity of  the  company  are  sanctioned  by  what  was  held  in  OU  Co  v.  Marburg, 
91  U.  S.  587;  but  there  it  did  not  appear  t^at  any  funds  in  the  way  of  excess- 
ive interest  or  usury  had  been  received.  This  part  of  this  case  appears  to 
have  been  quite  limited  in  its  amount;  but,  for  whatever  the  defendant  did  so 
receive  from  the  company  upon  advances  or  loans  made  by  him  to  the  defend- 
ant, he  has  been  regularly  held  accountable  by  the  judgment.  Ko  specific 
amount  has  been  adjudged  against  him ;  but  that  is  left  to  be  ascertained,  as 
it  very  properly  may  be,  upon  tlie  accounting  ordered  to  take  place. 

It  was  further  proved  that  the  defendant  had  become  interested  in  various 
transactions  with  the  company  which  have  been  described  and  designated  as 
"ventures."  These  were  purchases  made  by  the  company,  for  which  the  de- 
fendant advanced  the  money.  The  property  purchased  went  into  the  posses- 
sion of  the  company,  and  was  sold  by  it,  and  the  profits  arising  out  of  the 
transactions  divided  equally  between  the  company  and  the  defendant.  What 
he  did  was  to  advance  his  money  to  enable  the  company  to  enter  upon  and 
promote  these  enterprises.  The  services  by  which  the  property  was  taken  In 
charge,  or  put  into  a  condition  to  be  sold,  were  those  of  the  subordinates  of 
the  company,  and  not  of  the  defendant.  Various  amounts  of  money  are  shown 
to  have  been  paid  to  the  defendant  as  his  share  of  these  profits.  They  were 
clearly  secured  by  him  by  reason  of  his  position  in,  and  authori^  oyer  the  at- 
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fain  of,  this  corporation,  and  in  substance  and  effect  were  in  the  nature  of 
bonuses  or  premiums  paid  for  the  use  of  his  money.  Within  the  rule  main- 
tained by  the  authorities  which  have  already  been  mentioned,  these  proBts  he 
bad  no  right  to  exact  or  receive.  Wliile  he  was  entitled  to  a  return  of  his 
money  out  of  tliese  various  transactions,  together  with  lawful  interest  upon 
the  amounts  advanced,  he  had  no  legal  right  to  share  in  the  profits  of  the  busi- 
ness. That  was  the  business  exclusively  of  the  company  itself,  and  the  prof- 
its were  wholly  payable  to  it  for  the  benefit  of  its  stodEholders  and  creditors; 
and  so  far  as  they  have  been  received  by  the  defendant,  beyond  the  amounts 
to  which  he  was  entitled  by  way  of  interest  and  principal  for  tbe  moneys  ad- 
vanced by  him,  he  is  liable  to  account  in  tliis  action. 

On  the  2pth  of  October,  1883,  the  company  had  become  indebted  to  the  de- 
fendant for  moneys  loaned  and  advanced,  and  for  obligations  which  he  had 
incurred,  in  the  sum  of  tl6,500:  and,  with  the  consent  of  a  majority-of  the 
stockholders,  a  chattel  mortgage  was  executed  and  delivered  to  him  for  the 
security  of  this  sum,  upon  a  large  part,  if  not  all,  of  the  property  of  the  com- 
pany. This  mortgage  was  assailed  as  unlawful,  under  tbe  provisions  of  the 
statute  declaring  that  it  should  not  be  lawful  to  make  any  transfer  or  as- 
signment, in  contemplation  of  the  insolvency  of  the  company,  to  any  person 
or  persons  whatever;  and  declaring  every  such  transfer  and  assignment  to  an 
officer  or  stockholder  or  otiier  person,  in  trust  for  them  or  their  twneflt,  to  be 
utterly  void.  2  Bev.  St.  (6th  £d.)  p.  399,  g  4.  But  this  section  of  the  stat- 
ute was  not  in  force  at  the  time  when  this  mortgage  was  executed,  for  it 
bad  been  repealed  by  section  1,  subd.  39,  c.  402,  Laws  1882.  And  it  was  not 
again  restored,  by  the  repealing  of  so  much  of  this  act  as  related  to  it,  until 
tbe  enactment  of  chapter  434  of  the  Laws  of  1884.  It  can  therefore  be  of  no 
advantage  whatever  to  the  plaintiff  in  this  action. 

But  while  this  mortgage  was  made  in  October,  1888,  it  was  not  filed  until  the 
18th  of  the  following  month  of  December,  and  after  the  property  mentioned  in 
it  bad,  to  a  considerable  extent,  been  disposed  of.  This  omission  to  file  the  mort- 
gage entitled  the  plaintiff  to  avoid  it,  under  the  provisions  of  the  statute  relating 
to  this  transaction.  Possession  of  tbe  property  was  not  taken  by  the  mortgagee 
at  or  near  the  time  when  the  mortgage  was  given,  and  thatsubjected  it  to  the  pre- 
sumption that  it  in  fact  was  fraud  ulent.  And  the  statute  further  declared  tbe 
mortgage  to  be  absolutely  void  against  the  creditors  of  the  mortgagor,  and 
against  subsequent  purchasers  and  mortgagees  in  good  faith,  for  the  failure  to 
file  it  as  that  has  been  provided  for  by  law.  3  Rev.  tst.  (6th  £d.)  p.  143,  §§  5, 9. 
The  effect  of  a  failure  to  file  the  chattel  mortgage  was  examined  in  Thomp- 
son V.  Van  Vechten,  27  N.  Y.  568;  and  it  was  then  considered  by  the  court, 
in  giving  effect  to  another,  and  no  more  than  an  equivalent,  provision  of  the 
statute,  that  "the  creditors  who  may  take  advantage  of  the  default  in  refiling 
embrace  all  the  creditors  of  tbe  mortgagor,  without  regard  to  the  time  when 
the  debts  were  contracted,"  (Id.  583;)  and  that  is  strictly  the  language  of  the 
statute  itself  as  to  the  effect  of  the  omission  to  file  the  mortgage  at  all.  Print- 
ing-Press  Co.  v.  Damon,  1  N.  Y.  Supp.  185,  follows  and  gives  effect  to  this 
language  of  the  statute.  The  plaintiff,  as  receiver,  represents,  not  only  the 
creditor  in  whose  suit  he  has  been  appointed,  but  the  other  creditors  of  the 
corporation;  and  as  such,  by  chapter  314  of  the  Laws  of  1858,  be  has  been 
empowered  to  maintain  an  action  to  set  aside  this  mortgage.  For  that  pur- 
pose it  has  been  declared  that  he  may  "treat  as  void,  and  resist,  all  acts  done, 
transfers  and  agreements  made,  in  fraud  of  the  rights  of  any  creditor."  And 
every  person,  in  fraud  of  tbe  rights  of  creditors,  receiving  the  property  or  ef- 
fects of  an  insolvent  corporation,  has  been  declared  to  be  liable,  in  a  proper 
action  by  a  receiver,  for  the  recovery  of  such  property.  And  this  effect  has 
been  secured  to  the  statute,  as  It  is  plainly  included  within  its  language,  in 
Southard  t.  Benner,  72  N.  Y.  424,  and  Underwood  v.  Sutdiffe,  77  N.  Y. 
58.    For  the  disposition  of  this  mortgaged  property,  as  far  as  that  has  taken 
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place,  and  for  what  still  remains  under  the  control  of  the  defendant,  he  ap- 
pears to  have  become  legally  liable,  and  has  rightly  been  directed  to  account 
in  the  action. 

But  where  payments  have  been  made  to  him  by  way  of  refunding  moneys 
loaned  by  him  in  good  faith,  and  witliout  the  employment  of  his  coercive  au- 
thority as  a  trustee  of  the  company,  he  is  entitled  to  retain  the  moneys  in  that 
manner  received.  As  much  as  that  is  sanctioned  by  Oil  CoJ  v.  Marhury, 
supra.  Neither  is  he  liable  to  account  for  moneys  paid  to  other  persons 
holding  obligations  or  paper  of  the  company  on  which  he  was  liable  as  in- 
dorser.  For  such  payments  no  ground  of  liability  appears  to  be  disclosed  by 
the  evidence  against  the  defendant,  and  in  these  respects  the  judgment  which 
has  been  entered  was  unautliorized;  and  so  it  was  in  the  last  paragraph  con- 
tained in  it,  directing  the  recovery  of  costs  by  the  plaintlfF,  and  awarding  an 
additional  allowance  of  5  per  cent,  upon  the  amount  to  which  he  should  be- 
come ultimately  entitled.  If  the  plaintiff  shall  become  entitled  to  costs,  that 
can  only  be  ascertained  upon  the  rendering  of  final  Judgment;  and  the  recov- 
ery of  costs  in  this  class  of  cases  has  therefore  been  limited  by  the  Code  to  that 
event.    Code  Civil  Proc.  §§  3228,  3230,  3268. 

Several  of  the  findings  ot  fact  and  conclusions  of  law,  beyond  those  which 
have  been  considered,  have  been  made  the  subject  of  special  exception  by  the 
defendant;  but  it  is  not  necessary,  materially,  to  review  these  exceptions,  for 
the  reason  that,  even  if  some  of  the  findings  are  broader  than  the  evidence, 
still,  with  the  modification  already  suggested,  no  injury  or  injustice  will  re- 
sult from  them  to  the  defendant.  And  the  same  observation  is  applicable  to 
the  rulings  concerning  the  admission  and  rejection  of  evidence.  They  have 
not  changed  the  case,  in  any  degree,  to  the  prejudice  of  the  defendant.  His 
liability,  to  the  extent  already  considered,  has  been  sustained  by  the  testimony 
taken  upon  the  trial.  And,  while  the  motion  for  a  new  trial  should  be  de- 
nied, the  judgment  should  bu  so  far  modified  as  to  exclude  the  provision  con- 
tained in  it  awarding  costs  and  allowances,  and  modifying  the  fourth  subdi- 
vision of  the  sixth  conclusion  of  law  to  such  an  extent  as  to  exclude  from  it 
the  direction  that  the  plaintiff  shall  account  for  and  pay  over  the  moneys 
received  by  him  in  payment  of  the  debts  of  the  corporation  in  good  faith 
made  to  him,  or  in  payment  of  the  debts  of  the  corporation  to  others  for  which 
he  had  become  liable,  or  for  property,  not  included  in  the  mortgage,  dis- 
posed of  for  the  payment  of  such  debts;  and  as  so  modified  the  motion  should 
be  denied,  without  costs  to  either  party.  The  principles  laid  down  in  Hub- 
hell  V.  Meigs,  50  N.  Y.  480,  permitted  the  receipt  of  the  entries  in  books  as 
evidence.    All  concur. 


MoNBOB  et  al.  v.  O'Shea. 

(Swfyreme  Court,  Omeral  Term,  IHrst  Department.    November  7, 1880.) 

Fraud — Intbstion — ^Evidbncb. 

In  an  action  for  damages  for  purchasing  cattle  with  the  intention  of  defrauding 

Slaintiffa  out  of  the  purchase  price  it  appeared  that  the  sale  was  for  cash,  but  thai 
efendant  sent  his  checl;  for  the  price  to  plaintiffs  In  Massachusetts;  that  It  was  re- 
turned immediately  to  the  bank  for  payment,  and  pavment  was  refused;  that  in 
the  mean  time  defendant  had  disposed  of  the  cattle  and  made  an  assignment;  that 
his  liabilities  amounted  to  944,000,  and  his  assets  to  (8,000.  Held,  that  the  question 
of  defendant's  intention  to  defraud  plaintiffs  at  the  time  he  made  the  pardiaae 
should  have  been  submitted  to  the  jury. 

Same— Former  Tbanbactioks. 

Evidence  of  previous  transactions  of  the  same  kind  between  the  parttos  is  admis- 
sible to  show  that  defendant  knew  that  he  would  he  able  to  dlspooe  ot  the  cattle  be 
fore  the  check  could  be  returned  for  payment. 

Same — Evidenok. 

Where  defendant,  as  a  witness  for  plaintiff,  testified  that  he  thought  some  of  his 
debtors  became  insolvent  after  the  purohase,  and  tiiat  one  N.  owed  him  Ci,7Q0,  U 
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was  error  to  exclude  bis  answer  to  the  question  as  to  when  N.  became  insolvent,  as 
it  would  tend  to  show  whether  there  had  been  any  change  in  defendant's  financial 
condition  after  the  purchase. 

Appeal  from  circuit  court,  New  York  countj. 

Action  by  Albert  N.  Monroe  and  others  against  James  O'Sbea.     The  com- 
plaint was  dismissed  on  trial,  and  plaintiffs  appeal. 
Argued  before  Van  Brunt,  P.  J.,  and  Bbady  and  Daniels,  JJ. 
Joseph  A.  Slwudy,  for  appellants.     William  H.  Stoeny,  for  respondent. 

Daniels,  J.  The  action  was  brought  for  the  recoveiy  of  damages  caused 
by  the  purchase  of  cattle  by  the  defendant  from  the  plaintiffs  with  the  inten- 
tion of  cheating  and  defrauding  them  out  of  the  purchase  price.  The  sale 
was  made  on  the  15th  of  October,  1886,  at  Jersey  City,  for  the  price  of  $974.10. 
It  was  a  cash  sale,  for  which  the  defendant  undertook  to  make  immediate 
payment.  He  did  not  do  ao,  but  on  the  16th  of  October,  1886,  be  drew  his 
check  for  the  price,  and  delivered  it  to  the  agent  of  the  plaintiffs,  who  were 
engaged  in  business  at  Brighton,  in  the  state  of  Massachusetts.  The  check 
was  sent  to  them,  and  under  their  authority  was  presented  to  the  bank  for 
payment  on  the  20th  of  October,  1886,  and  payment  was  refused,  the  defend- 
ant at  that  time  having  in  the  bank  to  his  credit  the  sum  only  of  $158.84. 
When  the  check  was  drawn  be  bad  a  larger  amount  than  the  sum  mentioned 
in  it  to  his  credit  in  the  bank,  but  this  was  drawn  down  to  the  small  balance 
just  stated  by  other  checks  previously  drawn  by  him  upon  the  bank.  On  the 
19tb  of  October,  1886,  the  defendant  made  a  general  assignment  for  the  ben- 
efit of  his  creditors.  At  that  time  his  debts  and  liabilities  amounted  to  $44,- 
310.77,  and  there  were  also  contingent  liabilities  which  he  had  assumed, 
amounting  to  about  $6,000.  The  actual  value  of  his  assets  was  $7,811.66. 
His  business  was  that  of  a  butcher,  and  these  cattle  were  the  last  purchased 
by  him  in  the  course  of  his  business;  and  they  were  disposed  of,  prior  to  the 
time  of  the  dishonor  of  the  check,  in  such  a  manner  as  prevented  the  plain- 
tiffs from  disafiBrming  the  sale  and  recovering  the  cattle. 

Preceding  dealings  of  the  same  description  had  taken  place  between  these 
parties,  from  which  it  was  claimed  the  defendant  had  acquired  knowledge  of 
the  mode  in  which  the  plaintiffs'  business  was  carried  on,  and  that  in  this 
business  the  checks  received  for  the  prices  of  cattle  were  sent  to  them  at  their 
place  of  business  in  Massachusetts,  and  were  then  returned  by  them  for  pay- 
ment, to  be  made  by  the  banks  upon  which  the  checks  were  dr^wn.  An  offer 
was  made  on  behalf  of  the  plaintiffs  to  prove  these  facts.  That  was  objected 
to  by  the  defendant,  and  the  evidence  was  excluded  by  the  court;  and  to  that 
the  plaintiffs  excepted.  The  theory  of  the  case  was  that  the  defendant  bad 
purchased  these  cattle,  intending  at  the  time  to  defraud  the  plaintiffs  out  of 
the  purchase  price;  and,  if  that  were  the  fact,  there  seems  to  have  been  no 
legal  obstacle  in  the  way  of  their  right  to  maintain  the  action.  Schufeldt  v. 
achnitzler,  21  Hun,  462;  Wright  v.  Broton,  67  N.  Y.  1.  And  the  facts  which 
have  already  been  narrated  had  a  tendency  to  indicate  this  to  have  been  the 
design  of  the  defendant,  for  his  insolvency  was  so  marked  as  to  have  been 
at  variance  with  any  expectation  on  his  part  that  he  would  be  able  to  proceed 
with  his  business  and  pay  his  debts.  The  proof  which  in  this  manner  was 
offered  and  rejected  would  have  had  a  tendency  to  indicate  the  understanding 
on  the  part  of  the  defendant  that  he  would  be  able  to  dispose  of  the  cattle  prior 
to  the  dishonor  of  the  check,  and  thereby  avoid  all  legal  measures  which  might 
be  taken  by  the  plaintiffs  for  the  recovery  of  their  property.  The  proof  of- 
fered to  be  given  included  facts  having  a  bearing  upon  the  probable  intention 
of  the  defendant  in  the  purchase  of  the  cattle;  and  it  should,  for  that  reason, 
have  been  received  by  the  court. 

In  the  course  of  the  examination  of  the  defendant  as  a  witness  for  the  plain- 
tiffs open  the  trial  he  was  asked  whether  any  person  among  his  creditors  be. 
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came  inBolvent  after  the  15th  of  October,  and  answerpd  that  he  guessed  there 
were  some  of  them,  and  thought  there  was  a  man  named  Nolan  who  owed  him 
something  like  $2,700.  He  was  then  asked  when  Nolan  became  insolvent, 
and  the  answer  to  this  inquiry  was  excluded  by  the  court,  upon  the  defend- 
ant's objection,  and  an  exception  was  taken  to  the  ruling.  This  eTidenoe 
ought  also  to  have  been  received,  for  the  purpose  of  indicating  whether  or  not 
any  change  whatever  had  taken  place  in  the  financial  condition  of  the  defend- 
ant iifter  be  purchased  the  cattle,  and  before  he  made  the  assignment. 

Besides  that,  the  case,  as  it  was.  presented  by  the  proof  received  upon  the 
trial,  depended  for  its  disposition  upon  a  question  of  fact.  It  was  for  the  Jury 
to  inquire  and  consider  whether,  under  the  circumatances  proved,  the  defend- 
ant did  not  purchase  the  cattle  with  the  intention  at  the  time  of  the  purchase 
to  defraud  the  plaintiffs  out  of  their  price.  Tliat  was  the  theory  of  the  case 
stated  in  the  plaintiffs'  complaint,  and  the  evidence  given  at  the  trial,  to  a 
reasonable  degree  of  certainty,  tended  to  sustain  it.  The  complaint  should 
not  have  been  dismissed,  but  the  case  should  have  been  submitted  to  the  juiy. 
The  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs  to  the 
plaintiffs  to  abide  the  event.    All  concur. 


ElLPATRICK  «.  BUBBOW.' 
(fFupreme  Court,  Oeneral  Term,  First  Department.    November  7, 1889.) 

1.   Ck>N8TBUCTI0K  OF  WtU/— FoWBR  OF  SaLB. 

Testator  doTised  hU  residuary  estate  to  his  ezeontrlx,  with  power  to  sell,  oonven 
into  money,  and  invest  the  proceeds,  which  were  to  be  divided  into  •■  maqy  ptkrts 
■■  he  should  leave  children  or  descendanta  of  ohildren.  One  equal  share  was  to  be 
divided  between  the  desoendants  of  any  of  testator's  children  who  might  die  before 
him,  and  one  share  was  to  be  invested  for  the  benefit  of  each  child  of  testator,  and 
the  Income  paid  to  her  for  life.  At  the  death  of  eaoh  child  her  issue  was  to  receive 
her  share,  and  if  she  left  no  issue  the  share  so  invested  for  her  benefit  was  to  be  paid 
to  testator's  survivinj^  ohildren.  His  dwelling  was  ezoepted  from  this  general 
power  of  sale,  and  the  executrix  was  directed  to  permit  testator's  unmarried  dan^t- 
ters  to  occupy  it  as  a  home,  rent  free,  during  tbe  lives  of  H.  and  K.,  two  of  nia 
daughters,  or  so  long  as  any  of  his  daughters  should  remain  unmarried.  If  a  dan^- 
ter  should  marry,  she  might  no  longer  occupy  the  premises  without  the  consent  of 
her  unmarried  sisters.  At  the  death  of  H.  and  K.  or  the  marriage  of  all  the  daagk- 
ters  the  house  was  to  be  sold,  and  the  proceeds  divided  among  testator's  ohildreo 
or  their  descendants.  At  his  death  testator  left  five  daughters  unmarried.  Held, 
that  until  the  death  of  H.  and  K.  or  the  marriage  of  all  toe  daughters  the  ozecatriz 
had  no  power  to  sell  the  dwelling-house, 
a.  Sams. 

Testator's  daughters  were  not  absolutely  entitled  to  the  proceeds  of  the  aale  of 
the  dwelling,  but  the  descendanta  of  any  one  who  might  die  before  H.  or  K.,  or  be- 
fore the  marriage  of  all  the  daughters,  would  be  interested  therein,  and  convey- 
ances by  them  and  by  the  executrix  herself  would  not  vest  the  grantee  with  a  per- 
fect tlUe. 

Appeal  from  special  term,  New  York  county. 

Action  by  Edward  Kilpatrick  against  Mary  E.  Burrow,  executrix,  etc,  at 
Thomas  H.  Geraty,  deceased,  to  recover  money  paid  on  a  contract  by  defend- 
ant tu  sell  plaintiff  certain  land  in  New  York  city,  with  which  contract  plain- 
tiff alleged  that  defendant  was  unable  to  comply.  Judgment  for  defendant 
for  specific  performance  of  the  contract.  Flaintlfl  appeals.  For  former  re- 
port see  5  N.  Y.  Supp.  782. 

Argued  before  Van  Brunt,  P.  J.,  and  Danisls  and  Bradt,  J  J. 

2>.  Q,  Croiby,  for  appellant.    Robert  W.  Todd,  tat  respondent. 

Daniels,  J.  The  defendant,  as  the  executrix  of  tbe  estate  at  Thomas  H. 
Geraty,  deceased,  entered  into  a  contract  with  the  plaintiff  for  the  sale  and 
conveyance  to  him  of  premises  known  as  54  East  Seventy-Ninth  street,  in  tbe 

>R«verslntr  5  N.  Y.  Snpp.  783. 
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city  of  New  York.  And  by  her  agreement,  for  the  consideration  ttierein 
mentioned,  agreed  to  deliver  to  the  plaintiff  an  executor's  deed,  containing 
the  usual  full  covenants,  for  the  conveying  and  assuring  to  him  the  fee-simple 
of  the  premises  free  from  all  incumbrances.  The  plaintiff  paid  upon  the  con- 
tract the  sum  of  $1,0U0,  and  afterwards,  deeming  the  defendant  unable  to 
-convey  the  title  as  that  was  agreed  upon  by  the  contract,  brought  his  action 
to  recover  back  the  amount  that  had  been  paid,  together  with  the  expenses 
incurred  in  the  examination  of  the  title.  To  perform  the  agreement  on  her 
part  she  presented  herself  at  the  place  agreed  upon  for  that  purpose,  with  the 
deed  subscribed  and  acknowledged  by  herself  as  the  sole  executrix  of  the  es- 
tate, in  form  complying  with  the  language  of  the  contract.  Added  to  this  was 
a  further  deed,  executed  also  by  herself  and  all  the  living  children  of  the  tes- 
tator, for  the  conveyance  of  the  same  property,  and  a  third  deed,  executed  by 
her,  the  sole  executrix  and  trustee  under  the  will  of  the  testator's  deceased 
-daughter  Margaret  A.  Fagan,  for  the  conveyance  of  any  interest  which  the 
testatrix  had  in  the  premises  at  the  time  of  her  decease,  or  which  had  Iieen 
vested  in  her  surviving  infant  son  under  her  will.  And  no  question  is  made 
in  the  case  but  that  she  possessed  the  authority  to  execute  and  deliver  the  last 
-of  these  three  conveyances.  But  her  power  to  convey  this  land  as  sole  sur- 
viving executrix  and  trustee,  and  the  power  l)oth  of  herself  and  her  living 
children  to  make  that  conveyance,  has  been  denied  by  the  plaintiff.  And  in 
support  of  that  denial  reference  is  made  to  the  provisions  of  the  will  of  the 
testator,  who  was  the  owner  of  this  land  at  the  time  of  his  decease.  By  these 
provisions  he  devised  and  bequeathed  to  his  executrices  all  the  rest,  residue, 
and  remainder  of  his  estate,  both  real  and  personal,  except  that  previously 
disposed  of.  This  devise  and  bequest  was  generally  to  sell  and  dispose  of  the 
property,  and  turn  it  into  money;  and  after  paying  the  debts  of  the  testator, 
and  his  funeral  expenses,  to  invest  the  residue  in  bonds  and  mortgages  on 
improved  and  unincumbered  real  estate  in  the  city  of  New  York,  or  in  public 
stocks  of  the  state  of  New  York,  or  the  United  States;  and  then  to  divide  said 
rest  and  residue,  or  the  proceeds  thereof,  into  as  many  portions  as  he  should 
leave  children,  or  descendants  of  children,  at  the  time  of  his  decease;  and  then 
to  pay  one  equal  share,  or  portion  thereof,  to  the  lawful  descendants  of  each 
-of  ilia  children  who  should  have  departed  this  life  before  himself,  leaving  law- 
ful issue  surviving  him,  to  be  divided  among  them  share  and  share  alike;  and 
to  invest  one  of  the  shares  for  each  of  his  children,  and  to  pay  the  income  or 
interest  derived  from  each  of  such  shares  in  quarterly  payments  to  the  child 
for  whom  the  same  should  be  Invested  during  her  natural  life.  And  up>on 
the  death  of  his  children,  as  that  event  should  respectively  happen,  to  pay 
«yer  the  share  of  the  child  dying,  and  divide  the  same  equally  between  the 
-children  of  that  child.  But  in  case  any  of  his  children  should  depart  this  life 
leaving  no  lawful  issue  surviving  them,  then  the  share,  or  portion  set  apart 
and  invested  for  that  child,  was  directed  to  be  paid  over  and  divided  equally 
among  his  surviving  children.  This  power  of  disposition  was  not  otherwise 
qualified  than  that  the  improved  property  of  the  testator  should  only  be  sold 
when  it  clearly  appeared  to  be  necessary  for  the  benefit  of  his  estate.  From 
these  general  directions  for  the  sale  and  investment  and  disposition  of  his  es- 
tate he  excepted  the  premises  now  in  controversy,  together  with  the  furniture 
and  other  things  in  and  about  the  dwelling.  And  after  making  this  excep- 
tion the  executrices  were  directed  "to  suffer  and  permit  my  unmarried  daugh- 
ters, during  the  life  or  lives  of  my  two  daughters,  Agnes  K.  Geraty  and  Ada 
H.  Geraty,  or  so  long  as  any  of  my  said  daughters  shall  remain  unmarried,  to 
occupy  as  a  home,  free  of  rent,  my  said  house  known  and  designated  as  num- 
ber fifty-four  (54)  East  Seventy-Ninth  (79th)  street,  in  the  city  of  New  York, 
together  with  all  the  furniture,  plate,  linen,  china,  glass,  books,  prints,  pio- 
turee,  fuel,  and  other  household  effects  that  may  be  in  said  house  at  the  time 
of  my  death.     Should  any  of  my  daughters  at  any  time  marry,  then  I  direct 
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that  she  shall  not  occupy  said  hoase  as  a  home,  except  by  the  consent  of  all 
her  unmarried  sisters."  And  added  to  t1>is  direction  was  a  power  of  sale 
given  to  the  executrices,  or  the  survivor  of  them,  empowering  her  or  them  as 
follows:  "Upon  the  death  of  my  two  children,  Agnes  K.  Ckraty  and  Ada  U. 
Geraty,  or  the  marriage  of  all  my  children,  as  either  of  said  events  may  re- 
spectively occur,  I  order  and  direct  that  my  said  house,  known  as  No.  54  East 
79tb  street,  Hevr  York  city,  shall  be  sold,  and  the  proceeds  arising  therefrom 
be  paid  and  divided  to  and  among  my  said  children  and  their  descendants. " 

The  testator  at  the  time  of  bis  decease  left  surviving  him  six  daughters, 
neither  of  whom  were  married,  except  Margaret  A.  Fagan,  deceased.  Jo- 
sephine, one  of  the  remaining  daughters,  became  an  inmate  of  a  convent,  and 
tbe  other  four  are  still  entitled  to  the  use,  possession,  and  occupancy  of  tb»e 
premises.  And  under  the  will  they  are' entitled  to  continue  in  that  use  and 
occupancy  until  the  death  of  tbe  testator's  two  children,  Agnes  K.  and  Ada 
H.  Geraty,  or  the  marriage  of  all  his  children,  as  either  of  such  events  may 
first  occur.  No  estate  in  the  premises  has  been  given  by  the  will  to  these 
daughters.  But  as  the  executrices  were  vested  with  no  more  than  a  power 
of  sale  over  tbe  property,  the  testator's  daughters  became  seised  of  tbe  title 
to  tbe  land,  subject  to  the  execution  of  this  power,  vested  in  the  executrices 
and  tbe  survivor  of  them.  But  tbe  exercise  of  tbe  power  created  by  tbe  will 
for  tbe  sale  and  conveyance  of  this  land  was  dependent  upon  the  occurrence 
of  one  of  two  events.  They  were  the  decease  of  the  testator's  two  children. 
Agnes  K.  and  Ada  H.,  or  the  marriage  of  all  his  children.  And  neither  of 
these  events  had  occurred  at  the  time  when  the  conveyances  were  presented 
for  tbe  plaintiff  at  the  place  mentioned  in  the  contract  for  its  final  perform- 
ance. These  two  daughters  were  still  living,  and  neither  of  tbe  five  surviv- 
ing daughters  of  the  testator  was  married.  And  for  that  reason  the  period  pre- 
scribed for  the  sale  of  tbe  property  had  not  arrived.  In  this  respect  the  case 
is  entirely  different  from  that  of  Murray  v.  Murray,  7  N.  Y.  St.  Rep.  391, 
where  a  complete  power  of  sale  existed  at  the  time  when  it  was  proposed  to 
be,  and  was  in  fact,  executed;  while  here  the  power  of  sale  was  contingent 
and  dependent  upon  the  occarrence  of  one  of  two  events,  neither  of  which  biid 
occurred  at  the  time  when  the  deeds  were  proposed  to  be  delivered.  Tbe  sur- 
viving executrix,  therefore,  was  not  in  a  condition  to  execute  this  power; 
for  it  has  been  held  that  the  extent  of  a  power,  like  the  extent  of  an  agency 
created  by  a  written  power  of  attorney,  must  be  sought  for  in  the  instrument 
conferring  the  power,  and  authority  not  found  there  does  not  exist  Hetzd 
V.  Barber.  69  N.  Y,  1,  13. 

But  in  behalf  of  the  surviving  executrix  the  position  has  been  taken  that 
tbe  children  of  the  testator,  for  whose  benefit  this  power  was  primarily  created, 
were  entitled  to  make  their  election  that  the  power  should  not  be  resorted  to. 
but  that  they  should  at  once  secure  the  advanti^  of  the  sale  of  tbe  property 
by  a  conveyance  made  and  executed  by  them  for  that  object.  And  that  posi- 
tion under  tbe  authorities  might  probably  be  sustained  if  these  children  were 
absolutely  vested  with  the  title  to  this  land,  or  to  the  proceeds  arising  from 
its  sale.  But  as  that  has  been  directed  by  the  will,  they  were  not  so  entitled; 
for  whatever  interest  vested  in  them  by  descent  was  liable  to  be  defeated  b; 
tbe  exercise  of  this  power  of  sale  given  to  the  surviving  executrix,  as  well  for 
their  descendants  as  themselves.  The  children  were  not  absolutely  entitled  to 
tbe  proceeds  of  the  sale  of  the  property,  for  those  proceeds  were  to  be  distributed 
among  tbem  and  their  descendants.  Under  this  direction,  if  either  of  the  tes- 
tator's remaining  daughters  should  marry  and  have  issue  living,  and  die  leav- 
ing surviving  children  prior  to  the  decease  of  the  daughters  Agnes  K.  and 
Ada  H.,  these  children  would  be  entitled  to  participate  in  tbe  division  of  tb« 
proceeds  of  the  sale  of  the  land.  And  their  title  to  such  proceeds  would  not 
be  derived  from  the  deceased  parent,  but  from  the  directions  contained  in  the 
will  of  tbe  testator.    Tbe  event  is  not  improbable  that  two,  or  even  three,  of 
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the  testator's  dau^i^hters  may  marry,  and  each  die  leaving  children,  prk>rto  the 
decease  of  Agnes  K.  ur  Ada  H.,  remaining  unmarried.  In  that  event,  the 
deceased  dauKbter  would  be  entitled  to  no  part  of  the  proceeds  sfrising  oot  of 
the  sale  of  this  land.  But  the  share  which  would  otherwise  be  received  by 
the  daughter  so  dying  would  by  the  testator's  will  vest  in  and  become  the 
property  of  her  rhildren.  And  that  might  very  well  be  the  case  with  three 
of  tlie  testator's  daughters  living  at  the  time  of  his  decease. 

By  tile  language  which  lias  been  employed  in  this  part  of  the  will  the  sale 
of  the  land  was  not  to  be  made  until  one  or  the  other  of  the  events  mentioned 
had  transpired.  -  And  when  the  sale  should  in  that  manner  l)e  made,  its  pro- 
ceeds were  to  be  distributed  among  the  testator's  children  who  were  living 
and  the  descendants  of  tliose  wlio  were  deceased.  It  was  at  the  occurrence 
of  one  of  these  events  only  that  this  sale  and  distribution  were  directed  to  take 
place.  And  tiie  reasonable  import  of  the  language  used  by  the  testator  is  that 
the  persons  answering  the  description  contained  in  the  reference  made  to  them 
in  tiie  will  were  those,  and  only  those,  who  were  to  share  in  the  proceeds  of 
the  sale  of  this  property.  The  legal  rule  is  conformable  to  the  language  of  the 
will;  for  "legacies  given  to  a  class  of  persons  vest  in  those  who  answer  the 
description  and  are  capable  of  taking  at  the  time  of  distribution.  They  are 
deemed  to  be  the  objects  of  the  gift."  Teed  v.  Morton,  60  N.  Y.  602,  506;  De 
Laney  v.  McCormaok,  88  N.  Y.  174,  183.  Neither  the  testator's  children, 
nor  the  infant  son  of  the  daughter  who  died,  bad,  at  the  time  when  these 
deeds  were  offered  for  delivery,  the  title  to  this  land.  What  they  had  in  the 
property  was  a  right  of  possession,  with  a  defeasible  title,  subject  to  the  ex- 
ecution of  the  power,  when  either  event  occurred  upon  which  it  could  be  ex- 
ercised, and  to  share  in  the  proceeds  of  the  sale  so  far  as  they  might  be  living 
at  that  time.  So  far  as  the  daughters  should  tlien  be  deceased,  both  the  right 
and  the  title  would  vest  under  the  will  in  in  her  surviving  children.  And 
those  children,  after  either  event  happened  upon  which  the  power  was  depend- 
ent, viould  be  entitled  to  insist  upon  the  execution  of  the  power,  the  sale  of 
the  property,  and  the  distribution  of  its  proceeds,  receiving  for  themselves  the 
shares  which  they  would  then  be  entitled  to  under  the  will.  And  if  a  sale 
should  now  take  place,  and  the  proceeds  of  the  property  be  divided  among  the 
testator's  daughters,  and  the  child  of  the  daughter  deceased,  another  sale  and 
division  of  the  proceeds  would  become  necessary  and  legal  after  the  decease 
of  the  dau<{hter8,  if  they  left  descendants  or  children  surviving  them.  It  fol- 
lows, therefore,  that  the  title  proposed  to  be  given  by  these  deeds  to  the  plain- 
tiff was  not  such  a  title  as  he  was  authorized  to  demand  under  the  language 
of  the  contract.  And  where  that  is  the  fact,  or  the  title  may  be  the  subject  of 
serious  doubt,  the  law  will  not  compel  the  purchiiser  to  accept  or  receive  it. 
Church  Home  v.  Thompson,  108  N.  Y.  618,  16  N.  E.  Rep.  193.  Tbe  judg- 
ment adjudging  the  title  to  be  such  as  the  plaintiff  was  bound  to  receive;  and 
directing  a  specific  performance  of  the  contract,  was  tlieiefore  erroneous,  and 
it  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  plaintiff  to 
abide  the  event. 

Brady,  J.,  concurs. 

Van  Brunt,  P.  J.,  (eonourring.)  WIthont  concurring  In  or  dissenting 
from  the  construction  placed  by  Mr.  Justice  Daniels  upon  the  will  of  Thomas 
H.  Geraty,  deceased,  I  concur  in  the  conclusion  arrived  at  by  him.  A  purchaser 
of  land  is  entitled  to  a  marketable  title.  A  title  open  to  a  reasonable  doubt  is 
not  a  marketable  one,  and  where  such  title  depends  upon  a  will  the  construc- 
tion of  which  is  open  to  discussion,  even  if  the  court  is  of  opinion  that  the 
true  construction  will  give  the  purchaser  a  good  title,  he  should  not  be  re- 
quired to  run  the  risk  of  a  subsequent  different  construction  being  put  upon 
v.7N.Y.8.no.ll — 85 
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the  will.  The  heirs  and  next  of  kin  of  the  testator  are  not  bound  by  the  con- 
struction put  upon  the  will  in  an  action  between  seller  and  purchaser,  and 
-consequent!/ no  binding  construction  can  be  given  to  the  will. 


Sfero  c.  West^ide  Bank. 

{Swpreme  Court,  Oeneral  Term,  First  Department    November  7, 1889.) 

■WiTNBSs— Examination  or  Party  before  Triai> 

An  order  requiring  a  plaintiff  to  submit  to  an  examination  as  a  witness  in  an  ac- 
tion, before  trial,  will  not  be  granted  on  an  affidavit  of  defendant  which  does  not 
show  the  necessity  of  obtaining  such  evidence  by  an  examination  of  plalntifl  prior 
to  trial,  nor  that  it  is  designed  to  obtain  such  evi'dence  for  use  on  triaL 

Appeal  from  special  term,  Kew  York  city  and  county. 

Action  by  David  Spero  against  the  West-Side  Banli  of  New  York  city,  for 
the  conversion  of  checks.  The  court  made  an  order  denying  plaintiff's  mo- 
tion to  vacate  an  order  requiring  pluintiff  to  submit  to  an  examination,  as  a 
witness  in  the  action,  before  trial.    Plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels,  J. 

Uorwitz  ct  Herslifleld,  ( Wale»  F.  Severance,  of  counsel.)  for  appellant. 
John  O.  Shaw,  {Gibson  Putzel,  of  counsel,)  fur  respondent. 

Daniels,  J.  The  action  has  been  brought  for  tlie  conversion  of  cliecks  al- 
leged to  have  been  the  property  of  the  firm  of  which  the  plaintiff  and  Kachel 
Friedman  were  members.  She  has  assigned  her  interest  in  the  demands  in 
suit  to  the  plaintiff,  and  it  was  prosecuted  by  him  to  recover  the  value  of  tlie 
cliecks.  There  was  a  large  number  of  these  checks  received  in  the  course  of 
the  business  of  the  Arm,  and  negotiated  by  a  person  in  its  employment  as  a 
book-keeper  and  clerk,  whose  indorsements  were  alleged  to  have  been  made 
without  authority.  By  the  defense  which  has  been  presented  it  is  proposed 
to  show  that  this  clerk  was  authorized  to  make  the  indorsements  which  be  did 
upon  the  checks,  and  that  their  proceeds  went  into  the  business  and  assets  of 
the  Arm,  and  it  mar  very  well  be  that  a  case  can  be  made  out  entitling  the  de- 
fendant to  an  examination  of  the  plaintiff  as  to  these  alleged  facts.  But  the 
affidavit  on  which  the  order  was  made  is  deficient  in  its  failure  to  comply  with 
the  rule  wliii-h  has  been  established  by  the  authorities,  as  that  has  also  been 
stated  in  Jenkins  v.  Putnam,  106  N.  Y.  272,  275,  12  N.  E.  Bep.  613.  The 
affidavit,  as  made,  contains  no  statement  from  which  it  can  be  inferred  that 
it  is  necessary  that  the  defendant  should  obtain  this  evidence  by  the  examina- 
tion of  the  plaintiff  prior  to  the  time  of  the  trial  of  the  action.  Neither  has 
it  stated  that  it  is  designed  to  obtain  that  evidence  to  be  used  upon  the  trial. 
In  both  respects  the  affidavit  is  materially  defecti  ve.  There  cannot  be  the 
slightest  difficulty  standing  in  the  way  of  such  a  statement  of  facts  as  will  dis- 
-close  the  existence  of  this  necessity,  and  the  design  so  to  obtain  the  testimony 
-of  the  plaintiff,  where  these  facts  may  be  trutiifully  affirmed  and  set  forth. 
What  the  law  in  theory  requires  to  entitle  a  party  to  the  examination  before 
trial  of  the  opposite  party  is  such  a  statement  as  will  indicate  the  necessity  of 
that  examination  previous  to  the  time  of  the  trial,  and  the  statement  of  the 
purpose  of  the  parly  being  to  obtain  the  evidence  to  be  used  upon  the  trial. 
It  is  80  often  the  case  that  these  examinations  are  taken  without  any  design 
to  use  the  evidence,  when  it  has  been  obtained,  upon  the  trial,  that  it  is  due  to 
the  party  who  is  to  be  examined  that  a  case  in  these  respects  should  be  reason- 
ably made  out  by  the  affidavit  upon  which  tlie  order  may  be  made.  This  affida- 
vit was  substantially  defective  in  each  of  these  pmticulars,  and  the  order  should 
be  reversed,  with  the  usual  costs  and  disbursements,  but  with  liberty  to  the 
defendant  to  renew  the  application  upon  such  affidavit  or  proofs  as  will  not  be 
liable  to  any  substantial  legal  objection. 
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In  re  STRASBuiiGEB's  Estate. 
(Supreme  Court,  Oeneral  Term,  First  Department.    November  7, 18S0.) 

APPBAL— RbCOBD — COKRBCTION. 

Where  the  record  on  appeal  is  so  imperfect  that  the  question  raised  cannot  be  prop- 
erly examined,  it  will  be  remitted  for  correction. 

Appeal  from  special  term,  New  York  county. 

Proceedings  for  the  settlement  of  the  estate  of  Oscar  StrasburKer.  From  so 
much  of  tlie  judgment  as  rejects  their  claim  for  the  same  pro  rata  share  de- 
creed to  the  other  creditors,  Deutsch  Bros,  appeal. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bkady  and  Daniels.  JJ. 

Joseph  Fettreteh,  for  appellants.    Eustace  Conway,  for  respondent. 

Bbadt,  J.  This  action  was  submitted,  but  upon  examination  the  papers 
appear  to  be  so  imperfect  that  the  question  whicli  is  supposed  to  have  arisen 
in  some  way  cannot  be  properly  examined.  The  question  involved  is  whether 
Messrs.  Deotsch  Bros,  are  entitled  to  damages  for  their  eviction  from  the 
premises  which  they  hired  from  the  lunatic  under  circumstances  which  would 
entitle  them  to  some  consideration.  The  referee  seems  to  have  determined 
that  they  were  entitled  to  recover  from  the  estate  a  comparatively  large  sum 
of  money  as  damages.  What  was  done  with  this  report  does  not  distinctly 
appear,  inasmuch  as  the  decree  from  which  the  appeal  is  tal<en  is  not  printed, 
and  the  confusion  is  worse  confounded  from  the  statement  on  the  part  of  the 
appellants  that  the  referee  found  that  the  claim  was  invalid,  whereas  from  the 
report  printed  it  appears  that  he  found  in  favor  of  the  claim,  and  awarded  its 
payment.  It  is  true  that  it  is  stated  in  the  case  that  the  referee  made  his  re- 
port, and  rejected  the  claim  of  Deutsch  Bros,  for  damages  as  improper,  in- 
valid, and  not  legally  chargeable  out  of  the  estate,  and  that  they  excepted  to 
the  report,  and  to  the  rejection  of  their  Glaini,  and  that  the  referee's  report 
was  confirmed.  But  the  referee's  report  then  states  the  facts  fou  nd  by  the  ref- 
eree at  the  request  of  Deutsch  Bros.,  setting  them  out,  by  which  the  result  is 
in  their  favor,  as  already  stated.  The  case  has  been  examined  with  reference 
to  its  merits,  and,  if  it  were  in  a  condition  to  be  disposed  of,  it  could  be.  But 
it  is  not.  The  case  must  therefore  be  remitted  back  for  correction.  All 
concur. 


TUTHILI.  e.  HUSSET  9t  oZ. 
{Sujyrerme  Court,  General  Term,  First  Department    November  7, 1888.) 

Appbai^— Keview— Wkioht  op  Evidence. 

Where  a  defendant's  testimony  on  a  material  point  is  contradicted  by  a  number 
of  witnesses,  and  the  verdict  Is  for  plaintiff,  an  order  denying  a  motion  for  a  new 
trial  will  not  be  disturbed. 

Appeal  from  special  term.  New  York  county. 

Action  by  Benjamin  H.  Tulbill  against  George  W.  Hussey  and  John  N. 
Harriman  on  a  promissory  note.  Verdict  and  judgment  for  plaintiff,  and  de- 
fendants appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Barrett.  .IJ. 

S.  tf.  Duvall,  Jr.,  (John  R.  Reiti,ot  counsel,)  for  appellants.  Wa7Ten  W. 
Foster,  for  respondent. 

Barrett,  J.  The  sole  question  in  this  case  was  whether  the  words  "with 
interest,"  were  written  in  the  notesued  upon  before  or  after  its  execution,  in- 
dorsement, and  delivery.  A  number  of  witnesses  testitled  that  these  words 
were  written  in  the  note  l>efore  it  was  executed,  while  the  defendants  testified 
to  the  contrary.  It  is  apparent,  therefore,  that  the  question  was  purely  one 
of  fact.    The  verdict  was  in  favor  of  the  plaintiff,  and  it  was  fully  supported 
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byabandant  testimony;  indeed,  after  reading  all  the  testimony  caref ally,  I 
feel  bound  to  say,  by  the  weight  of  evidence.  There  was  not  an  exception  in 
the  case,  and  the  question  of  fact  was  fairly  and  thoroughly  present^  to  the 
Jury.  It  is  difficult  to  believe  that  this  appeal  was  taken  with  any  hope  of 
success.  It  is  plainly  without  merit.  The  judgment  and  order  denying  >. 
new  trial  should  be  affirmed,  with  costs.    All  concur. 


Pboplb  v.  Mubbat. 
(Supreme  Court,  General  Term,  IHr»t  Department.    November  7, 1889.) 

1.  D18OKDBBI.T  CoNDnCT — QUBSTIOMB  FOR  THB  JUHT. 

Where  the  evidence  shows  that  defendant  ran  throngh  the  streets  with  on  open 
knife  in  his  hand,  it  is  for  the  jury  to  say,  from  all  the  circumstances,  whether  his- 
conductwas  disorderly  within  Laws  N.  Y.  1882,  c.  410,  $  1458,  (consolidation  act,)pn>- 
vidine  that  "every  person  In  New  Tork  city  who  shall  use  any  threatening hehavior, 
with  intent  to  provoke  a  breach  of  the  peace,  or  whereby  a  breach  of  the  peaoe  may- 
be occasioned,  shall  be  guilty  of  disorderly  conduct. " 
S>  PouoB  OrFiOBBS — Arrest  withottt  Wabbart— AssAtii/r. 

Police  officers  of  New  Tork  city  are  authorized  by  Laws  1882,  o.  410,  {  877,  to- 
arrest  without  a  warrant  any  person  who  in  their  presence  commits  an  offense  pro- 
liibited  by  the  laws  of  the  state  or  ordinances  of  the  city ;  and  one  who  resists  ar^ 
rest  in  such  cases  by  striking  at  the  ol&cer  with  an  open  knife,  commits  an  assault 
in  the  second  degree,  within  the  meaning  of  Fen.  Code,  $  218,  subd.  i,  defining  it  to 
be  **  willfully  and  wrongfully  assaulting  another  with  a  weapon  or  other  instrument 
likely  to  produce  grievous  bodily  harm. " 
8.  Resisting  Unlawpui.  Arrest — Abbault. 

In  resisting  the  attempt  of  an  ofScer,  with  open  hands,  to  arrest  him,  defendant 
was  not  justified  in  usln^  greater  force  than  was  necessair  to  avoid  arrest ;  and  for 
striking  at  the  officer  \nth  an  open  knife  he  is  guilty  01  an  assault,  though  the- 
attempted  arrest  was  unlawful. 

Appeal  from  court  of  general  sessions.  New  York  county. 

The  defendant  Joseph  Murray  was  indicted  for  assault,  the  indictment  con- 
taining two  counts,  one  for  assault  in  the  first  and  one  in  tlie  second  degree. 
Defendant  was  convicted  on  the  second  count,  and  appeals. 

Argued  before  Van  Becnt,  P.  J.,  and  Daniels  and  Barrett,  JJ. 

Purdy  <&  McLaughlin,  for  appellant.  John  R.  Fellows,  Dist.  Atty.,  for 
the  People. 

Barrett,  J.  Murray's  case  clearly  came  within  the  fourth  subdivision  of 
section  218  of  the  Penal  Code,  namely,  wilfully  and  wrongfully  assaulting 
another  by  the  use  of  a  weapon  or  other  instrument  or  thing  likely  to  produce 
grievous  bodily  harm.  Murray  was  seen  by  an  officer  running  through  the 
streets  with  an  open  jackknife  in  his  hands.  The  handle  of  this  knife  was 
about  two  and  one-half  inches  long,  and  the  blade  was  of  about  the  same  length. 
The  officer  attempted  to  stop  him,  whereupon  Murray  sought  to  stab  the 
officer,  making  three  lunges  at  him  with  the  open  knife.  There  was  no  de- 
fense upon  the  facts.  I  mean  that  no  testimony  was  offered  by  the  prisoner. 
He  relied,  and  now  relies,  upon  the  point  of  law  that  the  officer  had  no  right 
to  arrest  him  without  a  warrant.  While  it  must  be  conceded  that  there  was 
no  evidence  from  which  the  officer  could  reasonably  infer  the  commission  of 
a  felony,  yet  there  was,  to  my  judgment,  enough  to  go  to  the  jui^  upon  the 
question  of  disorderly  conduct.  Section  1458  of  the  Consolidation  Act  (Laws 
1882,  c.  410)  declares  that  every  person  in  the  city  of  New  York  who  shall  use 
any  threatening  behavior,  with  intent  to  provoke  a  breach  of  the  peace  or 
whereby  a  breach  of  the  peace  may  be  occasioned,  shall  be  guilty  of  disorderly 
conduct.  By  the  same  act  (section  277)  the  members  of  the  police  force  are 
authorized  to  arrest,  without  warrant,  any  person  who  shall  commit,  or 
threaten  or  attempt  to  commit,  in  the  presence  of  such  member,  or  within  his 
view,  any  breach  of  the  peace  or  offense  directly  prohibited  by  act  of  the  legis- 
lature or  by  any  ordinance  of  the  city.     The  question,  then,  is  whether  Mur- 
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raj's  conduct  came  within  the  definition  of  diaorderlj  conduct  given  in  sec- 
tion 1458.  It  is  true  that  a  man  may  run  tlirougli  the  streets  without  being 
guilty  of  threatening  behavior,  even  when  pursued  lawfully  or  unlawfully  by 
»n  officer.  It  is  equally  tiue  tliat  he  may  lawfully  hold  in  his  hand  an  open 
Jackknife.  But  the  circumstances  attending  these  acts  may  be  such  as  to 
bring  the  case  within  the  statute.  In  other  words,  a  man  may  run  through 
the  streets,  wielding  an  open  knife,  in  such  a  manner  as  to  threaten  the  pub- 
lic peace.  Whether  he  did  so  in  the  present  instance;  whether  the  prisoner's 
"behavior"  was  "  threatening;"  whether  it  tended  to  provoke  a  breach  of  the 
peace;  whether  it  was  such  that  a  breach  of  the  peace  might  be  occasioned 
thereby, — were  questions  to  be  determined  by  the  jury,  upon  all  the  facts  and 
circumstances  of  the  case.  There  was  not  enough  here  to  warrant  the  court  In 
directing  the  jury  one  way  or  the  other,  as  matter  of  law.  The  evidence, 
though  uncontradicted,  was  susceptible  of  two  views  or  inferences;  and,  upon 
the  whole,  I  think  the  question  was  properly  left  to  the  jury,  as  one  of  fact, 
under  appropriate  Instructions.  Such  instructions  were  given,  and  the  pris- 
oner cannot  complain  of  their  fairness.  It  is  also  contended  that  the  arrest 
WHS  not  in  fact  made  upon  the  ground  of  disorderly  conduct.  This,  however, 
is  a  pure  assumption.  The  jury,  too,  have  found  the  other  way, — in  substance, 
that  the  prisoner  was  lawfully  arrested  by  one  (an  officer)  in  whose  presence 
be  was  committing  a  misdemeanor. 

The  conviction  can  properly  be  sustained  upon  another  ground.  It  seems 
that  Murray,  when  stopped,  was  running  away  from  one  Mitchell, — also  an  of- 
ficer. That  officer  requested  the  complainant,  Holahan,  to  assist  him  in  secur- 
ing Murray.  Holahan  then  got  behind  a  wagon,  and,  as  Murray  approached. 
Jumped  out  In  front  of,  and  reached  for,  him.  This  was  all  that  Holahan  did 
prior  to  Murray's  assault.  Upon  the  undisputed  facts,  therefore,  Murray 
lunged  at  Holahan  three  times  with  the  open  jackknife  before  even  a  hand 
bad  actually  been  placed  upon  him.  Holalian  managed  to  retreat,  and  to  es- 
■cape  being  stabbed.  He  subsequently  succeeded  in  tripping  Murray,  who 
fell,  and  the  arrest  followed.  What  transpired  afterwards,  namely,  Ilolahan's 
-drawing  his  club  and  striking  Murray  to  protect  himself  as  be  said,  against 
the  still  open  knife,  did  not  condone  the  original  assault.  That  assault  can- 
not be  justifled,  even  upon  the  theory  of  an  illegal  arrest.  Holahan  had  ap- 
parently no  weapon.  He  had  not  then  drawn  his  club.  He  simply  attempted 
with  open  hands,  to  seize  Murray's  person.  If  he  thus  erred  in  doing  what 
he  supposed  to  be  his  duty.  Murray  had  no  right  to  use  greater  force  than 
was  essential  to  maintain  his  freedom.  He  was  certainly  responsible,  on  the 
facts  stated,  for  the  unnecessary  attempt  to  stab,  and  for  that  wrongful  and 
willful  act  he  was  justly  convicted.  The  Judgment  should  therefore  be  af- 
firmed.   All  concur. 


Sanders  v.  Soutteh  et  al. 
(Supreme  Cowrt,  General  Term,  F-lrst  Dep<irtm«nk     November  7, 1889.) 

A.BA.Dril08— BlU,  or  PARTIOUI.ARB— ATTOBXET'S  AFPIDAVTT. 

The  affidavit  of  an  attorney  of  record  is  sufficient  in  proof  of  the  necessity  for  a 
bill  of  particulars,  he  being  the  judge  of  whether  it  is  required,  and  there  being  no 
statute  or  rule  of  practice  requiring  proof  by  the  affidavit  of  the  party. 

Appeal  from  special  term,  I7ew  York  county. 

Action  by  Lewis  Sunders  against  Agnes  Gordon  Soutter,  William  K.  Sout- 
■ter,  Emily  W.  Dix,  and  Eliza  N.  Bell,  to  recover  for  services  as  attorney  and 
-counselor  at  law,  and  for  money  advanced.  On  application  of  defendants, 
supported  by  the  aflidavit  of  their  {ittorney,  an  order  was  made  requiring  the 
service  by  plaintiff  of  a  bill  of  particulars,  from  wlilch  order  plaintiff  appeals. 

Argued  before  Yam  Buunx,  F.  J.,  and  Daniels,  J. 
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William  J.  Amend,  for  appellant.  Vanderpoel,  Cuming  <6  Ooodwin,  {D»- 
loa  McCurdy,  of  counsel, )  for  respondents. 

Daniels,  J.  An  essential  part  of  the  plaintiff's  cause  of  action  consists  of 
the  demand  for  services  performed  by  him  as  an  attorney  and  counselor  at 
law  for,  and  advances  of  money  made  to,  the  defendant,  at  whose  request  th» 
services  are  stated  to  have  been  rendered.  Tlie  amount  claimed  is  $10,000 
and  upwards,  and  the  allegations  concerning  the  services  and  the  advances 
are  in  the  most  general  form  in  which  they  can  be  made.  Upon  the  face  of 
the  complaint  there  is  reason,  therefore,  for  assuming  that  a  bill  of  particu- 
lars of  the  plaintiff's  demand  might  very  well  become  necessary  to  enable  th» 
defendants  to  meet  the  case  without  surprise  upon  the  trinl.  But  notwitii- 
standing  the  general  nature  of  the  allegations  made  upon  this  subject  the 
practice  still  requires  that  some  proof  shall  be  presented  of  its  necessity  to  justify 
the  making  of  an  order  directing  the  service  of  a  bill  of  particulars.  Willis  v. 
Bailey,  19  Johns.  268.  The  power  of  the  court  upon  this  subject,  as  it  is  con- 
tained in  section  531  of  the  Code  of  Civil  Procedure,  is  very  general ;  for  it  has 
provided  that  in  any  case  it  may  direct  a  bill  of  particulars  of  the  claim  of 
either  party  to  be  delivered  to  the  adverse  party.  The  measure  of  proof  to  be 
furnished  to  obtain  the  order  has  been  left  to  the  discretion  of  the  court  and 
the  apparent  necessities  of  the  case.  Neither  the  statute  nor  the  practice  has- 
required  the  aflBdavit  of  the  party  liimself,  but,  whenever  the  proof  from  any 
source  shall  be  obtained  that  a  bill  of  particulars  is  a  necessity  in  the  action, 
the  court  has  complete  authority  to  direct  it  to  be  served.  The  proof  in  tliis 
instance  was  supplied  by  the  affidavit  of  the  attorney  for  the  defendant;  and, 
if  it  be  assumed  that  a  portion  of  his  statement  vrafi  broiffler  than  his  knowl- 
edge of  the  facts,  it  is  still  reliable  in  the  further  affirmation  that  the  defend- 
ants cannot  safely  answer  the  complaint  until  they  are  furnished  with  the 
particulars  of  the  plaintiff's  cause  of  action.  This  was  a  subject  necessarily 
committed  to  the  judgment  and  experience  of  the  attorney  himself.  It  was 
for  him  to  decide  whether  a  proper  answer  could  be  presented  in  the  case 
without  information  of  the  particulars  of  the  pUtintiff's  demand.  And  if  the- 
defendant  himself  should  make  the  affidavit  it  would  be  founded  mainly  upon 
the  judgment  and  advice  of  his  attorney.  He  had  examined  the  complaint  as 
it  was  served,  and  from  his  knowledge  of  the  case  and  his  legal  experience  h» 
satislied  himself  that  an  answer  could  not  be  intelligently  served  without  a 
statement  of  the  particulars  uf  the  plaintiff's  demand,  and  that  was  a  suffi- 
cient foundation  for  the  order  made  by  the  court.  The  case  of  Tim  v.  Smith, 
93  N.  Y.  87,  is  no  authority  for  the  application  of  any  different  principle. 
For  that  decision  was  not  made  upon  this  subject.  What  was  then  before  the 
court  was  an  application  to  discharge  an  attachment,  and  it  was  as  to  that 
that  doubt  was  expressed  of  the  ability  of  the  attorney  to  supply  the  requisite 
proof.  The  decision  has  no  bearing  whatever  upon  an  application  of  this 
description.  As  the  case  was  made  to  appear,  it  was  an  entirely  proper  one 
for  the  order.  For  in  no  other  way  could  the  party  or  the  attorney  be  ap- 
prised of  the  speciSc  character  of  the  demands  relied  upon  to  support  the 
plaintiff's  action.  The  order  should  be  affirmed,  together  with  the  usual  costs- 
and  disbursements. 

Yan  BnuNT,  P.  J.,  concurs  in  the  result. 


WiNCHESTEE  0.  BrOWMB. 

(Supreme  Court,  OenercU  Term,  First  Department.    November  7, 1889.) 

FlBAsrao — CoMPLAiKT— Motion  to  Make  Dei'ixite  akh  Ckbtux. 

Where  a  complaint  is  so  framed  that  there  is  no  diiBculty  in  nnderstandlns'  th* 
claim  of  plaintiff,  and  tbe  circumstances  oti  which  be  relies  to  create  the  liability 
alleged,  there  is  no  error  la  denying  defendant's  motion  to  strike  out  and  make- 
more  definite  and  certain. 
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» 

Apjieal  from  special  term,  New  York  county. 

Action  by  George  C.  Winchester  against  T.  Quincy  Browne.    Defendant 
moved  to  strilce  out  certain  portions  of  the  amended  complaint,  and  to  make 
other  portions  more  definite  and  certain.     The  motion  being  denied,  defend-  ' 
ant  appeals.     For  former  reports,  see  4  N.  Y.  Supp.  155,  6  N.  Y.  Snpp.  913. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels,  J. 

Henry  Sohmitt,  for  appellant    A.  Walker  Otis,  for  respondent. 

Daniels,  J.  The  action  has  been  brought  to  recover  damages  which  the 
plaintiff  alleges  he  has  sustained  by  reason  of  transactions  between  himself  and 
the  defendant  and  others,  at  the  instance  and  request  of  the  defendant,  by 
wliich  he  has  lost,  or  been  deprived  of,  a  large  amount  of  property.  The  facta 
from  which  the  liability  is  ulieged  to  have  followed  are  clearly  set  forth  in  the 
complaint,  so  far  as  they  appear  to  be  material  to  the  plaintiff's  cause  of  ac- 
tion. There  is  no  uncertainty  as  to  th^description  of  the  circumstjinces  re- 
lied upon  to  create  the  liability,  and  from  their  perusal  there  seems  to  be  no 
difficulty  whatever  in  definitely  understanding  the  entire  purpose  of  the  plain- 
tiff as  the  complaint  has  been  framed.  It  is  only  when  allegations  are  so  in- 
definite and  uncertain  that  the  precise  meaning  and  application  thereof  is  not 
apparent  that  the  court  has  been  authorized,  by  section  546  of  the  Code  of 
Civil  Procedure,  to  direct  the  statements  to  be  made  more  definite  and  certnin 
by  amendment.  The  object  of  the  system  of  pleading  which  has  been  devised 
was  to  require  a  plain  statement  of  the  facts  in  such  language  as  would  ena- 
ble the  defendant  to  understand  what  was  designed  to  be  alleged  against  him 
as  the  ground  of  his  liability,  and  that  has  been  accomplished  by  the  allegH- 
tions  which  are  contained  in  this  complaint.  There  is  no  uncertainty  as  to 
the  material  circumstances,  or  the  manner  in  which  the  plaintiff  asserts  him- 
self to  have  been  injured  in  tlie transactions  mentioned  and  set  forth,  and  the 
court  was  accordingly  right  in  denying  the  motion  to  make  the  complaint 
more  definite  and  certain. 

There  were  no  such  irrelevant  allegations  or  statements  inserted  in  the  com- 
plaint as  would  justify  an  oi'der  to  strike  them  out.  Whatever  has  been  al- 
leged is  pertinent  to  tlie  case  intended  to  be  presented,  and  allowing  the  alle- 
gations to  stand  as  they  have  been  made  in  the  complaint  will  produce  no  dis- 
advantage or  injury  whatever  to  the  defendant.  How  far  the  evidence  will 
be  found  to  be  material  to  the  plaintiff's  alleged  right  of  action  included  in 
these  allegations  will  be  better  determined  at  the  trial  than  upon  a  mere  mo- 
tion of  this  description,  it  will  be  a  source  of  no  trouble  or  confusion  in 
the  action  to  leave  the  complaint  as  It  has  been  framed. 

In  Nealis  v.  Lissner,  5  N.  Y.  Supp.  682,  the  allegations  which  were  stricken 
out  were  disconnected  with  the  cause  of  action  wliich. was  relied  upon  to  sus- 
tain the  action.  No  allegation  was  excluded  from  the  pleadings  in  that  in- 
stance which,  in  any  probable  view,  would  become  important  upon  the  trial; 
while  in  this  case  all  the  facts  which  have  been  alleged  by  the  plaintiff  will  be 
.  pertinent  to  the  inquiry  intended  to  be  set  on  foot  in  the  action. 

The  order  from  which  the  appeal  has  been  taken  was  right,  and  it  should 
be  affirmed,  with  810  costs  and  the  disbursements. 


Hayden  et  ai.  «.  National  Bank  of  the  State  of  New  York. 
(Supreme  Court,  Oeneral  Term,  First  Department.    November  7, 1889.) 

Oabxishueut — Lett  and  Libn— Noticb. 

In  an  action  against  the  non-resident  firm  of  L.  &  Bro.,  money  was  attached  in 
the  hands  of  defendant  bank,  and  the  attachment  was  served  by  the  sheriff  by 
handing  to  defendant's  cashier  a  copy,  on  wliioh  was  Indorsed  a  certificate  that  such 
paper  was  a  true  copy  of  the  original,  and  that  by  it  the  sheriff  was  commanded  to 
attach  all  property  of  L.,  and  that  having  been  informed  that  said  defendant  had 
In  its  possession  money  belonging  to  Lk,  and  that  defendant  was  indebted  to  him. 
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the  sheriff  attached  and  requiredsald  money  to  be  delivered  to  him.  At  the  time  o{ 
dellverv  of  said  copy,  warrant,  and  notice,  defendant  had  no  property  of  nor  was 
it  indebted  to  L.,  biit  defendant  was  indebted  to  the  firm  of  L.  &  Bro.,  of  which 
fact  the  sheriff  was  informed.  This  amount  was  afterwards  applied  by  defendant 
towards  pajrment  of  a  debt  due  to  it  by  L.  &  Bro.  Held,  that  the  levy  was  iasuffl- 
cient  under  Code  Civil  Froo.  $  649,  subd.  8,  which  requires  a  notice  showing  the 
property  attached,  to  entitle  plaintiffs  to  the  application  of  the  balance  to  the  credit 
of  L.  &Bro.  in  defendant's  hands  to  the  payment  of  their  judgment. 
3.  Same — Knowlsoob  or  Oasnishbe. 

As  the  statute  prescribiDK  the  mode  of  attachment  was  not  complied  with,  so  as 
to  give  plaintiffs  a  lien  on  the  property,  the  fact  that  the  bank  officers  knew  what 
the  plaintiffs  were  attempting  to  do  did  not  aid  the  attachment. 

Appeal  from  circuit  court,  New  Yorlc  county. 

Action  by  Peter  Hayden,  William  B.  Hayden,  Cotton  H.  Allen,  and  Bernard 
Beilly,  Bheri£F  of  the  city  and  county  of  New  York,  against  tlie  National  Bank 
of^tlie  State  of  New  York,  to  recover  the  sum  of  about  82,000,  claimed  to  hare 
been  attached  in  defendant's  bands.*  Judgment  entered  upon  dismissal  of 
complaint.    Fiaintiffs  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Martin  <t  8mWi,  {Geo.  A.  Strong,  of  counsel,)  for  appellants.  Shipman, 
Larocque  &  CJutate,  {Joseph  Larooque,  of  counsel.)  for  respondent. 

Van  Bbunt,  F.  J.  This  action  was  brought  under  tbe  provisions  of  sec- 
ti(m  677  of  tlie  Code,  to  recover  from  the  defendant  the  sum  of  about  82,000. 
claimed  to  have  been  attached  in  defendant's  hands.  The  questions  involved 
arise  upon  the  following  facts:  In  the  year  lUlii  the  firm  of  Hayden  &  Allen, 
of  which  Arm  the  plaintifiFs  are  the  successors,  brought  an  action  in  this  court 
against  6.  H.  I^ker  &  Bro.  to  recover  the  sum  of  over  S3,000.  An  at- 
tachment was  issued  against  tbe  property  of  the  defendants  in  said  action  upon 
the  ground  that  they  were  non-rpsidents  of  the  state  of  New  York,  and  did 
reside  in  St.  Louis,  in  th»  state  of  Missouri.  On  the  9th  day  of  October,  1878, 
the  sheriff  attempted  to  serve  the  said  attachment  upon  the  defendant  by  hand- 
ing to  its  cashier  a  copy  of  the  attachmedL  upon  which  was  Indoi-sed  a  oertili- 
cale  to  the  effect  that  such  paper  whb  a  tr^e  copy  of  tbe  original,  and  tliat  by 
it  the  sheriff  was  commanded  to  attach  all  property  of  the  defendant  G.  H. 
I/>ker  within  his  county  then  in  the  possession  of  the  said  defendant  bank,  to 
take  the  same  in  his  custody,  and  that  he  thereby  attached  tbe  same,  and  that 
having  been  informed  that  the  said  defendant  bank  had  in  its  possession  and 
under  its  control  certain  money  belonging  to  the  said  defendant,  ( meaning G. 
H.  Loker.)  and  tbat  the  l>ank  was  indebted  to  him,  he  particularly  altaciied 
and  required  to  be  delivered  to  him  said  money,  etc.  At  the  time  of  tbe  de. 
livery  of  tliis  copy,  warrant,  and  notice  to  the  l»nk,  it  bad  no  property  of  nor 
was  it  Indebted  to  G.  H.  Loker  in  any  amount,  but  the  bank  was  indebted  to 
the  firm  of  G.  H.  Loker  &  Bro.  in  the  sum  of  upwards  of  $2,000,  of  which 
fact  the  deputy-alieriff  was  informed  at  the  time  of  Uie  service  of  the  warrant 
of  attachment.  This  amount  was  subsequently  applied  by  the  bank  towards 
the  liquidation  of  an  indebtedness  to  tbe  bank  by  tbe  firm  of  Q.  H.  Loker  A . 
Bro.  • 

The  question  presented,  therefore,  is  whether  the  delivery  by  the  sheriff's 
deputy  to  the  bank's  cashier  of  the  copy,  warrant  of  attachment,  and  notice 
above  referred  to  constituted  a  sufficient  levy,  under  tlie  provisions  of  the 
stiitute,  upon  tbe  indebtedness  of  the  bank  to  the  firm  of  G.  H.  Loker  &  Bro., 
and  entitled  the  plaintiifs  to  the  application  of  tbe  balance  at  that  time  to  the 
credit  of  tlie  firm  of  G.  H.  Loker  &  Bro.  towards  the  payment  of  their  judg- 
ment. The  Code  (section  619,  sul)d.  3)  provides  tlie  manner  in  which  an  at- 
tachment shall  be  levied  upon  an  indebtedness  such  as  that  existing  upon  the 
part  of  the  bank  to  G.  H.  Loker  &  Bro.,  which  is  by  leaving  a  certified  copy 
of  the  warrant,  and. a  notice  showing  the  property  attached,  with  the  person 
against  whom  it  exists.    This  requirement  evidently  was  not  complied  with. 
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There  was  nothing  either  upon  the  face  of  the  attachment  or  the  notice  show< 
ing  that  it  was  intended  to  attach  any  property  belonging  to  G.  H.  Loker  & 
Bro.  Upon  the  contrary,  the  notice  as  to  tlie  property  attached  expressly  lim- 
ited the  levy  to  tl)e  property  of  G,  H.  Loker,  and  such  levy  coald  not  be  ex- 
tended, simply  because  the  sheriff  intended  to  levy  upon  other  property.  The 
doctrine  in  respect  to  notices  which  is  relied  upon  by  the  appellant  does  not 
seem  to  apply  to  the  case  at  bar.  The  question  here  is,  hav^  the  plaintiffs 
-caiujsd  those  things  to  be  done  which  gave  them  a  lien  superior  to  any  other 
which  might  subsequently  be  acquired  upon  this  indebtedness  due  from  the 
bank  to  O.  H.  Loker  &  Bro.?  The  statute  certainly  has  not  been  'complied 
with,  and  Ibis  has  been  conceded;  but  whether  the  bank  officers  knew  what 
the  plaintiffs  were  attempting  to  do  seems  to  be  immaterial,  as  a  lien  can  never 
be  acquired  by  expressing  an  intention  to  procure  such  lien.  T)ie  right  of 
subsequent  claimants  can  only  be  defeated  by  showing  that  the  necessary  steps 
have  been  taken  which  give  a  preference.  Suppose  another  attachment  has 
been  issued  and  levied  regularly  upon  tliis  indebtedness,  could  the  knowledge 
of  tl)e  bank  officers  as  to  what  the  plaintiffs  were  striving  to  do  by  their  pro- 
ceedings defeat  this  subsequent  levy?  We  think  not,  as  in  such  a  case  a 
Jien  could  not  be  established.  So  in  the  case  at  bar,  the  whole  basis  of  the  ac- 
tion resting  upon  the  existence  of  a  lien  procured  by  the  due  levy  of  the  war- 
rant, unless  such  a  lien  has  been  procured  good  against  all  claimants  the  ac- 
tion must  fail.  It  would  appear,  therefore,  that  the  plaintiffs,  not  having 
complied  with  the  statute,  did  not  acquire  a  lien  which  they  in  this  action  are 
entitled  to  enforce.  The  judgment  appealed  from  should  be  affirmed,  with 
-costs.    All  concur. 


In  re  Cxjnaed's  Estate.' 
(Supreme  Court,  General  Term,  First  Department.    November  7, 1889.) 

SXECCTOKS  AXD  AOHISISTIULTORS— SlSCOVJRT  OF  ASSETS— HUMMAKT  PROCEEDtNO. 

Code  Civil  Froc.  N.  Y.  i  2706  et  geqdfcrovides  a  means  of  discovery  when  money 
or  ether  personal  property  which  oSht  to  be  delivered  to  the  administrator,  or 
which  ought  to  be  includeiS  in  an  iWentory  or  appraisal,  is  in  the  possession  or 
under  the  control  of  a  person  who  withholds  the  same,  or  conceals  or  refuses  to  ex- 
hibit it,  so  that  it  cannot  be  inventoried  or  appraised.  Section  2710  provides  that 
the  proceeding  must  be  dismissed  on  the  filing  of  a  verified  answer  setting  up 
ownership  or  possession  by  virtue  of  a  lien  or  special  property.  In  a  proceect 
ing  under  the  statute  it  appeared  that  the  administrator  had  filed  an  inventory 
which  included  the  property  sought  to  he  discovered;  and  respondent's  answer 
4^1eged  that  the  administrator  had  left  the  property  in  respondent's  hands,  under  a 
special  arrangement  authorizing  its  use,  conversion,  and  reinvestment  from  time 
to  time;  and  that  the  property  in  respondent's  hands  when  decedent  died  had  been 
converted  under  said  arrangement.    Held^  that  the  object  of  the  statute  was  to 

Srovide  a  summary  means  of  discovery,  and,  in  case  of  mere  naked  possession  of 
eoedent's  property,  to  compel  delivery  to  thclej^al  representatives;  and  that  pe- 
titioner had  no  remedy  under  the  statute,  his  remedy  being  an  action  for  an  ac- 
counting. 

AppeaUfrom  surrogate's  court,  New  York  county. 

Application  of  Bache  Cunard,  ancillary  administrator  of  Edward  Cunard, 
for  the  examination  of  Charles  G.  Francklyn,  as  to  personal  property  consist- 
ing of  cash  and  securities,  belonging  to  the  estate  of  Edward  Cunard,  in  his 
possession.  Francklyn  appeared  and  Uled  an  answer  to  the  petition,  by  which 
he  admitted  that  at  the  time  of  Edward  Ounard's  death  there  was  personal 
property  of  bis  in  the  possession  and  under  the  control  of  respondent,  but  de- 
nied that  he  was  the  agent  of  deceased,  as  alleged  in  the  petition,  and  alleged 
that  said  Cunard  left  said  property  in  his  hands  with  authority  to  use  the  same 
as  he  saw  fit  in  his  transactions;  that  after  his  appointment  as  administrator 
in  England  the  petitioner  left  property  of  deceased  in  respondent's  hands  aa 

»AlHrming  6  N.  Y.  Supp.  883.        '  •    ,    ' 
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it  was  beTore  the  death  of  decensed,  and  consented  that  respondent  shooid 
continue  in  the  same  relation  as  he  bad  been  before  such  death  towards  the 
property;  tliat  he  had  paid  to  petitioner,  to  bis  brother  and  two  sisters,  their 
proportions  of  the  estate,  or  adjusted  their  claims;  and  that  as  to  the  portioa 
uf  the  estate  which  was  not  so  paid  or  adjusted  no  part  remained  in  respond- 
ent's bands.  The  surrogate  dismissed  the  proceedings,  and  tbe  petitioner  ap- 
peals. 
Argued  before  Van  Brttnt,  P.  J.,  and  Daniels  and  Bakrett,  JJ.  » 
Whetlock  it  Simonds,  (  William  C.  Beecher  and  Alexander  B.  Simondt,  of 
counsel,  I  for  appellant.  Butler,  StUlman  <t  Hubbard,  {John  Notman,  of 
counsel, )  for  respondent. 

Barrett,  J.  Tbe  petitioner  entirely  misconcdves  the  purpose  and  8cop» 
of  sections  2706-2714,  Code  Civil  Proo.  These  sections  were  not  intended  as 
a  substitute  for  ordinary  civil  remedies,  in  cases  where  tbe  latter  are  alone 
appropriate.  Tbe  object  was  to  provide  a  summary  means  of  discovery,  and, 
in  case  of  a  mere  nal;ed  posaession  of  the  decedent's  "money  or  other  personal 
property,"  to  compel  delivery  to  the  legal  representative.  In  the  case  of 
money,  it  must  be  a  specific  sum,  tortiously  withlield,— not  merely  money  da» 
or  belonging  to  the  deceased  in  the  sense  of  an  indebtedness.  In  re  Nay, 
6  Dem.  Sur.  346;  In  re  Knittel,  5  Dem.  Sur.  371.  So  as  to  personal  property 
in  general.  It  must  be  some  deRnite  thing,  upon  which  the  person  proceeded 
against  lias  no  possessory  claim,  and  which  cnn  be  described  in  the  decree. 
Section  2712.  Thus,  the  executor  or  administrator  is  entitled,  without  de- 
lay, to  make  a  full  and  complete  inventory,  to  frustrate  fraudulent  conceal- 
ment of  tbe  decedent's  personalty  and  to  reduce  the  latter  to  executorial  pos- 
session. In  effecting  this  purpose  he  has  the  efficient  aid  of  tbe  statute. 
Where,  however,  there  has  been  neither  concealment  nor  withholding,  the 
executor  should  be  remitted  to  his  appropriate  action.  Even  where  there  is  a 
withholding  the  statutory  proceeding  must  be  dismissed  upon  the  filing  of  a 
duly-veriQed  answer,  setting  up  ownership  or  possession  by  virtue  of  a  lieD 
or  special  property.  Section  2710.  In  the  case  at  bar  the  statute  has  been 
resorted  to  without  a  shadow  of  necessity.  The  administrator's  remedy,  eveD 
upon  the  facts  stated  in  his  petition,  is  plainly  an  action  for  an  accounting. 
Upon  the  entire  case,  however,  as  presented  by  the  answer, — and  not  in  any 
way  replied  to  or  rebutted, — the  application  is  wholly  without  merit.  It  ap- 
pears that  the  petitioner  long  since  filed  an  inventory  which  specifically  in- 
cluded the  very  property  now  sought  to  be  discovered.  This  proceeding  was 
therefore  unnecessary  in  aid  of  a  proper  inventory.  It  further  appears  that 
the  petitioner  left  this  very  property  in  the  respondent's  hands  under  a  special 
arrangement,  fully  authorizing  its  use,  conversion,  and  reinvestment  from 
time  to  time.  It  seems,  too,  that  the  securities  in  tbe  respondent's  banda 
when  Mr.  Cunard  died  have  long  since  been  converted  under  this  very  ar- 
rangement; for  it  is  alleged  that  in  September,  1883,  the  respondent  paid  to 
the  petitioner  individually  the  sum  of  about  0300,000,  partly  for  himself  and 
partly  for  a  brother  and  sister  of  the  deceased,  as  their  proportion  of  the  es- 
tate. Now,  if  the  respondent  has  not  fully  accounted  for  his  doings  under  the 
arrangement  in  question,  the  petitioner  has,  doubtless,  his  equitable  remedy. 
But  it  is  idle  to  speak  of  the  assets  which  may  yet  remain  in  his  bands  unac- 
counted for  as  "money  or  other  personal  property"  of  the  decredent  withheld 
from  the  administrator  within  the  meaning  and  spirit  of  this  act.  Tbe  ap- 
plication was  an  attempt  to  use  this  summary  procedure  to  effect  an  end  en- 
tirely foreign  to  the  purpose  for  which  the  statnte  was  designed.  It  was 
properly  denied,  and  the  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 
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People  v.  Gi.tmm. 
fStepreme  Court,  Ocneral  Term,  Flrat  Department.    November  7, 18S9.) 

1.  Robbery — What  Constitutes — P^ar. 

Under  Pen.  Code  N.  T.  §  224,  providing  that  "robbery  Is  the  -anlawfnl  taking  of 
pergonal  property  from  the  pennn,  or  in  the  presence,  of  another,  against  his  wiH, 
by  means  of  force  or  violence,  or  fear  of  Injury,  Immediate  or  future, "  fear  Is  a  pos- 
sible, but  not  necessary,  element  of  the  crime;  and  where  property  Is  taken  by 
force  or  violence,  in  tbe  presence  of  the  captain  of  a  vessel,  a  verdict  of  guilty,  oa 
trial  tor  robbery,  is  warranted,  notwithstanding  evidence  that  the  captain,  when 
commanded  under  cover  of  a  pistol  to  go  below  deck,  threw  the  robber  overboard, 
whereupon  his  accomplice  jumped  into  a  row-boat  along-sido,  and  it  drew  away. 

S.  Samb— F0R01BL.B  Taeino. 

Though  the  property  was  taken  wlthont  force  or  violence,  yet  where  the  evidence 
shows  tAat  it  was  in  the  boat,  and  carried  from  the  presence  of  the  captain  by  means 
of  tbe  force  and  violence  used  by  its  occupants,  the  crime  is  complete  though  thft 
captain  was  ignorant  that  the  property  was  in  the  boat. 

Appeal  from  court  of  f^eneral  sessions.  New  York  county. 

Indictment  against  William  Glynn  for  robbery  in  the  flrst  degree.  Fen. 
Code  N.  y .  §  ^4,  provides  that  "robbery  la  the  unlawful  taking  of  persona) 
property  from  the  person,  or  in  the  presence  of  another,  against  bis  will,  by 
means  of  force  or  violence,  or  fear  of  injury,  immedinte  or  future,  tohispersoa 
or  property,"  etc.    Verdict  of  guilty,  and  defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Barrett  and  Daniels,  JJ. 

Purdy  d-  McLaughlin,  (Ambrose  H.  Purdy,  of  counsel,)  for  appellant. 
John  R.  Fellows,  Dist.  Atty.,  (MeKemie  Semple,  of  counsel,)  for  tbe  People. 

Van  Bbunt,  P.  J.  The  evidence  in  this  case  shows  that  one  Hiram  Spring- 
stead  was  in  October,  alwut  the  17th,  1888,  the  captain  of  a  trading  schooner, 
which  was  lying  at  the  foot  of  One  Hundred  and  Kinth  street,  East  river,  ia 
this  city.  At  midnight  he,  being  in  his  cabin,  heard  a  noise  on  deck.  The- 
cabin  doors  had  been  been  fastened  with  lashings  on  the  inside.  The  captain 
shoved  the  door,  but  could  not  get  out  because  of  obstructions  from  the  out- 
side. A  knife  had  been  stuck  through,  and  the  inside  lashings  cut.  The- 
.  captain  then  blew  out  the  light,  and  went  through  the  hold,  and  out  on  deck 
through  the  fore-peak  hatch.  Upon  getting  upon  the  deck  he  saw  tlie  appel- 
lant stimding  aft  by  the  aibin  door;  also  another  man  on  deck,  and  a  man  ia 
H  row-boat  along-side.  The  appellant  pointed  a  pistol  at  the  captain,  and  or- 
dered him  to  go  below,  or  he  would  blow  liis  brains  out,  which  injunction  the 
captain  does  nut  seem  to  have  heeded,  l>ecause  be  says:  "I  took  my  chances, 
and  slugged  him,  and  be  fell  overboard,  and  the  other  man  jumped  into  the- 
boat,  and  it  went  away."  They  then  pegged  the  captain  with  stones  and  brick- 
bats, so  that  he  had  to  lay  below  the  rail  of  the  vessel  to  escape  the  missies. 
After  they  had  rowed  away  the  captain  examined  the  boat,  and  missed  the 
articles  which  were  claimed  to  have  been  stolen.  The  point  made  upon  this 
appeal  is  that  the  evidence  was  insufficient  to  warrant  the  verdict,-in  that  the 
acts  proved  do  not  constitute  robbery.  The  indictment  charged  tliat  the  ap- 
pellant, with  force  and  arms,  took  the  articles  in  question  in  the  presence  of 
the  captain,  against  his  will,  by  means  of  putting  the  said  captain  in  fear  of 
some  immediate  injury  to  his  person. 

It  is  urged,  flrst,  that  there  is  no  proof  whatever  that  any  property  was  taken 
in  me  presence  of  tbe  captain,  and  that  the  evidence  shows  that  the  taking 
was  not  against  bis  will,  and  that  the  properly  was  not  taken  by  putting  the- 
captain  in  fear;  and  it  is  urged  that  the  facts  show  ttiat  the  captain  not  only 
was  not  put  in  fear,  but  that  he  put  his  assailants,  among  whom  was  tbe  de- 
fendant, in  that  condition  of  mind.  It  seems  to  be  assumed  that  under  the- 
definition  of  "robbery."  as  contained  in  tlie  Penal  Code,  fear  is  a  necessary 
ingredient  of  the  crime.  But,  as  we  read  the  Code,  fear  is  not  a  necessary 
element,  but  may  be  an  element  which  goes  to  make  up  tbe  crime.    "Robbery*^ 
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is  defined  to  be  "the  unlawful  taking  of  personal  property  from  the  person, 
■or  in  the  presence,  of  another,  against  liis  will,  by  means  of  force  or  vio- 
lence." Fear  does  not  enter  into  this  definition.  It  is  only  in  the  third  defi- 
nition where  the  element  of  fear  is  mentioned,—  "or  fear  of  injury,  immediate 
■or  future,  to  his  person  or  property. "  Therefore,  if  the  property  in  question 
WHS  taken  i  n  the  presence  of  this  captain  by  means  of  force  or  violence,  whether 
it  produces  fear  or  not,  the  crime  of  robbery  was  made  out. 

It  is  urged  that  the  taking  whs  complete  at  the  time  that  the  captain  dis- 
covered  the  presence  of  the  appellant  and  his  associates  upon  his  boat,  and 
therefore  nothing  that  was  done  afterwards  could  alter  or  change  the  nature 
of  the  ofifense.  It  seems  to  be  clear  that,  although  the  thief  nuiy  have  pro- 
cured possession  of  the  property  of  another  without  force  or  violence,  the  re- 
moval of  the  property  from  the  presence  of  that  other,  with  force  or  violence, 
■constitutes  robbery.  It  is  not  stated  in  the  definition  of  "robbery"  that  the 
owner  or  person  in  whose  presence  the  property  is  removed  shall  know  of  its  re- 
moval at  the  time.  The  fact  that  it  is  removed  from  such  presence  by  means 
■of  force  or  violence  constitutes  the  crime.  Suppose  a  man  should  set  his  car- 
pet-bag upon  the  sidewalk  for  some  reason,  and,  two  persons  confederating  to 
rob  him,  one  'should  make  an  assault  upon  him  while  the  other  took  out  some 
■of  the  contents  of  the  bag,  and  shut  it  up  so  that  it  appeared  to  be  in  the  same 
■condition  as  before,  and  his  assailants  should  then  retreat,  carrying  the  stolen 
property  with  them,  the  person  robbed  having  no  knowledge  that  his  bag  had 
been  opened,  and  anything  taken  away,  until  after  the  thieves  had  entirely es- 
■caped,  can  there  be  any  doubt  but  that  the  crime  committed  would  be  "  robbery?  " 
The  facts  in  the  case  at  bar  seem  to  be  exactly  like  this.  The  thieves  used 
force  and  violence  in  order  to  be  able  to  carry  off  the  property  which  they  had 
secured.  There  was  ample  evidence  from  which  the  jury  could  find  that  the 
property  in  question  was  in  the  boat,  and  was  carried  from  the  presence  of 
the  captain  by  means  of  the  force  and  violence  used  by  the  men  in  the  boat. 
The  mere  fact  that  the  captain  did  not  know  that  it  was  in  the  boat  in  no  way 
altered  the  effect  of  these  facts,  as  knowledge  of  the  fact  of  removal  from  the 
presence  by  the  person  from  whose  presence  property  is  removed  is  not  a  nec- 
essary ingredient  of  the  crime.  The  judgment  appealed  from  should  be  af- 
firmed.   All  concur. 


Lawton  v.  Lawton  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department.    November  7, 1889.) 

NKW  PA.HTIE8 — AmEXDMKST— FOBBCLOSUKB  Or  MORTOA.OB. 

Code  Civil  Proc.  N.  Y.  i  452,  provides  that  when  a  person  not  a  party  to  the  action 
has  an  interest  in  the  subject  thereof,  or  In  real  property  the  title  to  which  may  in 
any  manner  be  affected  by  the  judgment,  and  makes  application  to  the  court  to  be 
made  a  party,  it  must  direct  him  to  be  brought  in  by  proper  amendment.  Held, 
that  an  order  opening  a  decree  of  foreclosure  and  allowing  a  person  who  has  a 
vested  interest  in  the  mortgaged  property  to  become  a  party  to  the  foreclosure  ac- 
tion, but  which  imposes  the  conditions  that  she  pay  the  referee's  fees,  giving  a 
bond  for  the  costs  that  may  be  taxed  against  her,  and,  if  plaintiff  desired  it,  con- 
senting to  refer  the  issues  raised  by  her  answer  and  try  the  cause  on  five  days'  no- 
tice, Is  erroneous  to  the  extent  of  such  conditions,  in  the  absence  of  laches. 

Appeal  from  special  term.  New  York  county. 

Action  by  Susan  B.  Lawton  to  foreclose  a  mortgage  made  by  Georg#B. 
Lawton.  her  husband.  On  petition  of  Jennie  Mull  Allaire  an  order  was  made, 
■opening  the  decree  of  foreclosure  and  allowing  her  to  become  a  party  ta  the 
foreclosure  action  on  certain  conditions.  From  that  part  of  the  order  which 
imposes  conditions,  petitioner  appeals. 

Argued  before  Van  Bkunt,  P.  J.,  and  Brady  and  Daniels,  J  J. 

B.  W.  Chamberlain,  for  appellant.  A,  J,  Perry,  for  respondent.  /.  L. 
Bennett,  for  defendant  Lawton. 
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Bradt,  J.  This  Is  hd  action  to  foreclose  a  mortgage  made  by  the  defend- 
ant George  B.  Lawton  to  his  wife,  the  plaintiff.  The  complaint  was  served 
on  the  defendant  George  B.  Lawton,  who  voluntarily  appeared  on  the  siime 
day.  The  defendant  Grorge  B.  Lawton,  Jr.,  did  not  appear.  Neither  an- 
swer nor  demurrer  was  served  herein,  and  judgment  was  entered  by  the  plain- 
tiff's attorney  on  the  26tb  of  April,  1889.  The  appellant,  by  petition  verified 
May  11,  1889,  obtained  an  order  to  show  cause  why  the  judgment  should  not 
beopened.Hnd  she  made  a  party  to  this  action.  Upon  the  argument  which 
followed,  an  order  was  made  at  special  term,  on  May  31,  1889,  granting  the- 
petition  on  terms;  but  on  failure  to  comply  with  tbem  the  motion  was  de- 
nied. The  learned  justice  in  the  court  below,  under  the  provisions  of  section 
452  of  the  Code,  grunted  the  application;  and,  upon  the  ground  that  the  peti- 
tioner had  a  vested  interest  in  the  property  which  was  described  in  the  com- 
plaint, dechiring  in  his  opinion  tliat  the  extent  of  the  interest  ilf  was  not- 
necessary  to  determine, — it  was  enough  that  she  bad  a  substa,ntial  interest, 
and  that  she  had  such  an  interest  was  clear.  The  learned  justice,  however, 
thought  it  should  t>e  granted  upon  the  conditions  which  he  imposed,  namely, 
paying  the  referee's  fees,  giving  a  bond  for  the  costs  of  the  action  that  might 
be  awarded  against  her,  and.  if  the  plaintiff  desired  it,  consenting  to  refer 
the  issues  raised  by  her  answer  and  try  the  same  on  five  days'  notice.  If  sho 
failed  to  comply  with  these  conditions  the  application  was  denied.  The 
learned  judge  erred  in  imposing  the  conditions.  The  section  of  the  Code- 
mentioned  declares  that  when  a  person  not  a  party  to  the  action  has  an  inter- 
est in  the  subject  thereof,  or  in  real  property  the  title  to  which  may  in  any 
manner  be  affected  by  the  judgment,  and  makes  application  to  the  court  to  be- 
made  a  party,  it  must  direct  him  to  Iw  brought  in  by  proper  amendment,  la 
Haas  V.  Craighead,  decided  in  this  department  and  reported  in  19  Hun,  396, 
it  was  said  that  the  section  referred  to  was  very  comprehensive  and  peremp- 
tory. And  In  Barle  v.  Hart,  20  Hun.  75,  the  general  term  of  this  depart- 
ment said:  "As  to  persons  having  an  interest  at  the  time  of  filing  the  lis 
pendens,  the  right  to  be  made  a  party  is  absolute."  And,  the  right  being 
altsolute,  the  court  bad  not  the  power  to  impose  the  conditions  mentioned. 
Wood  v.  Stoift,  81  N.  Y.  84i  In  that  case  a  condition  was  imposed  where- 
the  right  to  the  remedy  asked  was  absolute,  and  it  was  discarded  as  unlaw- 
ful. See,  also.  Tompkins  v.  Smith,  62  How.  Pr.  499,  89  N.  Y.  602,  declar- 
ing a  kindred  doctrine.  The  question  involved  herein  has  therefore  been  de- 
cided against  the  respondent.  So  successful  answer  to  this  view  is  presented 
on  the  record.  Perhaps  the  only  suggestion  that  could  be  made  would  be 
laches  on  the  part  of  the  petitioner;  but  this  criticism  in  this  proceeding  can- 
not be  made. 

For  these  reasons  that  part  of  the  order  appealed  from  should  be  reversed^ 
with  810  costs  and  the  disbursements.     All  concur. 


Manhattan  Kt.  Co.  v.  Cornell. 
(Supreme  Court,  Oeneral  Term,  First  Department.    November  7,  1889.) 

COKTBACTS—  InTERPRBTATION— NBOLIOEKCE. 

A  contract  by  which  a  contractor,  who  is  about  to  extend  a  station  platform  for 
a  street-railway  company,  agrees  to  indemnify  the  company  for  "  any  damages  aris- 
ing from  Injuries  sustained  by  mechanics,  laborers,  or  other  persons,  by  reason  of 
accidents  or  otherwise, "  does  not  require  him  to  reimburse  the  company  for  dam- 
ages paid  for  the  death  of  one  of  the  contractor's  employes  who  was  killed  by  the- 
negligent  operation  of  the  company's  engine. 

Case  submitted  on  agreed  statement. 

Argued  before  Van  Brttnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Samuel  H.  Benton,  for  plaintiff.     Tallmadge  W.  Poster,  for  defendant. 
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Daniels,  J.  The  plaintiff  entered  into  a  contract  with  J.  B.  &  J.U. 
Cornell  for  the  extension  of  its  station  platform  on  its  Sixth-Avenue  line  at 
Fifty-Eighth  street,  in  the  city  of  New  York.  The  contract  contains  the 
-agreement  tliat  (2)  tlie  contractor  is  to  assume  all  liability  for,  and  to  indemnify 
tlie  company  against,  all  loss,  cost,  or  damage,  for  or  by  reason  of  any  liens, 
'Claims,  or  demands  for  materials,  or  from  laborers,  mechanics,  and  otliers, 
and  from  any  damages  arising  from  injuries  sustained  by  mechanics,  la- 
4K)rers,  or  otlier  persons,  by  reason  of  accidents  or  otherwise,  and  from  dam- 
ages sustained  by  depositing  materials,  to  the  injury  of  the  city  or  any  per- 
son, including  costs  and  expenses  of  defense;  providing  that  they  be  duly 
noliBed  of  the  bringing  of  such  suits  in  such  cases,  and  be  permitted  to 
defend  the  same  by  their  own  counsel,  if  tbey  should  so  elect.  While  tbe 
work  was  in  progress  John  Sullivan,  wlio  was  a  laborer  in  tbe  employment 
of  the  contractor's  firm,  was  struck  by  one  of  the  plaintiff's  engines,  and 
so  injured  that  he  died  on  the  sixth  of  March,  1886.  His  widow,  as  ad- 
ministratrix, brought  an  action  against  the  plaintiff  to  recover  damages  for 
tlie  killing  of  her  husbanJ,  alleging  tliat  to  have  been  caused  by  the  neg- 
ligence of  the  plaintiff.  This  action  was  not  brought  to  trial,  but  it  was 
settled  for  the  sum  of  $1,000,  and,  by  the  stipulation  providing  for  the  set- 
tlement, the  contractors  agreed  that  the  settlement  should  be  without  preju- 
dice to  tbe  company's  right  to  claim  indemnity  for  the  amount  paid,  against 
them.  Tliere  is,  liowever,  no  reasonable  ground  for  sustaining  the  position 
taken  by  the  plaintiff  that  the  defendant,  who  is  the  surviving  member  of  the 
contractors'  firm,  sliould  reimburse  to  it  the  moneys  paid  for  bringing  about 
this  adjustment;  for  the  accident  by  which  Sullivan  lost  his  life  was  the  neg- 
ligence of  the  plaintiff  itself,  and  not  of  any  person  in  the  employment  of  the 
contractors.  For  while  the  language  of  this  part  of  the  contract  is  very  gen- 
eral, it  cannot  reasonably  be  so  construed  as  to  impose  upon  the  contractors 
the  obligation  to  protect  the  plaintiff  against  the  carelessness  or  negligence  of 
persons  in  its  own  employment.  What  the  parties  designed  and  intended  by 
this  part  of  the  agreement  was  to  indemnify  the  plaintiff  against  liability  for 
any  damages  or  injuries  tliat  might  be  sustained  by  persons  in  the  employ- 
ment of  the  contractors  in  tbe  progress  and  execation  of  their  work.  As  to 
those  injuries,  they  took  tbe  responsibility  of  loss  upon  themselves,  and  that 
they  very  well  could  be  expected  to  do,  inasmuch  as  they  would  proceed,  if 
tliey  occurred,  from  the  acts  of  the  contractors  tliemselves,  or  persons  in  their 
«mployment.  They  had  nothing  whatever  to  do  with  the  operation  of  the 
plaintiff's  railway.  The  persons  engaged  in  that  pursuit  were  employed  by 
the  plaintiff  itself.  There  was  no  relation  whatever  existing  between  them 
and  the  contractors,  and  it  is  not  reasonable  to  suppose  that  in  the  use  of  tiiis 
language  either  the  plaintiff  or  the  contractors  intended  or  understood  the 
latter  to  be  obligated  to  indemnify  the  plaintiff  against  the  carelessness  or 
misconduct  of  its  own  servants  or  employes.  The  plaintiff  has  no  legal  claim 
against  the  defendant  for  indemnity  arising  out  of  these  facts,  and  judgment 
to  that  effect  should  be  directed  in  favor  of  the  defendant,  together  with  the 
costs.    All  concur. 


Swart  v.  Central  Trust  Co.  et  aJ. 

(Sitpreme  Court,  Oeucral  Term,  Flrat  Department.    November  7,  1889.) 

Dbfositaries — AcTioMS — Fatubnt  ckser  Order  or  Court. 

Where  a  person  claims  money  in  the  possession  of  a  depositAry  of  court,  and,  on 
receiving  notice  that  it  is  to  be  paid  out  under  an  order  of  court,  calls  at  the  de- 
positary's office,  and  attempts  to  secure  a  delay,  and,  on  refusid,  fails  to  apply  for 
an  order  staying  proceedings  for  the  payment  of  the  money,  be  cannot  recover  of 
the  depositary  after  it  has  been  paid,  though  he  commenoed  bis  action  before  pay- 
ment, and  his  claim  is  entitled  to  priority  over  that  paid. 

Appeal  from  special  term,  Kew  York  county. 
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Action  by  Clarence  F.  Swart,  the  assignee  of  a  judgment  creditor,  against 
the  Central  Trust  Company  and  others  lo  recuver  the  remaining  proceeds  of  a 
foreclosure  sale  of  the  judgment  debtors'  lands,  which  proceeds  were  depos- 
ited with  defendant  subject  to  order  of  court  Judgment  for  defendants,  and 
plaintiff  appeals. 

Argued  before  Yan  Bkcjnt,  F.  J.,  and  Bbadt  and  Daniels,  J  J. 

Edward  C,  Perkins,  for  appellant.    James  C.  Colgate,  for  respondents. 

Daniels,  J.  The  suit  was  commenced  and  prosecuted  by  the  plaintiff  as 
the  assignee  of  a  creditor  who  had  recovered  a  judgment  against  Emily  B. 
Oakley  and  Angeline  Thompson  in  the  city  court  ot  the  city  and  county  of 
ITew  York.  An  execution  had  been  issued  upon  this  judgment,  and  returned 
-wholly  unsatisfied,  and  the  object  of  the  action  was  to  obtain  the  appropria- 
tion of  moneys  to  the  payment  of  the  judgment,  which  had  arisen  out  of  the 
foreclosure  of  a  mortgage  and  sale  of  lands  belonging  to  Emily  B.  Oakley,  one 
■of  the  judgment  debtors,  and  which  was  on  deposit  with  the  defendant,  the 
■Central  Trust  Company.  This  land  had  been  conveyed  by  her  in  1883  to  Dan- 
iel Thompson  and  Angeline  Thompson.  That  deed  was  alleged  to  have  been 
fraudulent  and  void  as  to  the  judguient  creditors  of  tlie  grantor,  and  it  was 
80  held,  upon  proof  maincaining  that  fact,  upon  the  trial  of  this  action. 
Prior  to  the  conveyance  of  the  land,  Emily  B.  Oakley  executed  the  mortgage 
'Which  had  been  foreclosed,  and  under  the  judgment  in  that  action  the  prem- 
ises had  been  sold.  A  surplus  remained  after  the  payment  of  the  amount  due 
upon  the  mortgage.  This  surplus,  pursuant  to  the  rules  and  practice  of  the 
court,  had  been  paid  over  to  the  chamberlain  of  the  city  of  New  York,  and  by 
bim  deposited  with  the  Central  Tiust  Company.  This  bad  been  done  pursu- 
ant to  the  directions  contained  in  rules  %\  and  68  of  the  general  rules  of 
practice.  While  the  money  was  on  deposit  in  this  manner,  and  pursuant  to 
an  order  of  the  court,  so  mucii  of  it  was  paid  out  by  the  trust  company  as 
satisfied  the  claims  of  Daniel  and  Angeline  Thompson,  leaving  a  residue 
amounting  to  tlie  sum  of  $568.54,  out  of  which  the  plaintiff  claimed  the 
judgment  assigned  to  him  should  be  satisfied.  This  action  lo  obtain  that  ob- 
ject was  commenced  on  the  25th  of  November,  1887,  and  the  summons  and 
■complaint  served  upon  the  trust  company,  and  on  the  30th  of  November, 
1887,  an  order  was  made,  at  a  special  term  of  this  court,  in  the  foreclosure  ac- 
tion, directing  tlie  moneys  on  deposit  with  the  trust  company  to  be  paid 
■over  to  the  persons  for  whose  beneflt  the  deposit  was  made.  A  copy  of  the 
■order  directing  that  payment  to  be  made,  countersigned,  as  rule  70  of  the 
general  rules  of  practice  required  it  to  be,  was  served  upon  the  Central  Trust 
■CJompany,  and,  pursuant  to  that  order,  the  money  was  paid  over  to  the  at- 
torneys for  those  parties  on  the  3d  of  December,  1887. 

According  to  the  disposition  which  was  made  of  the  controversy  concerning 
the  title  to  tlie  land,  the  plaintiff,  as  a  judgment  creditor,  was  entitled  to  have 
that  judgment  paid  out  of  these  moneys  in  preference  to  tlie  children  of  Dan- 
iel and  Angeline  Thompson,  whose  attorney  received  it.  But  neither  that 
preference  nor  the  effect  of  the  judgment  creditor's  action  entitled  the  plain- 
tiff to  maintain  this  suit  against  the  trust  company,  for  the  money  was  in 
its  possession  only  as  the  designated  depository  of  the  court.  It  bad  been  re- 
■ceived  in  court  as  the  result  of  legal  proceedings  regularly  producing  it,  and 
it  had  been  placed  under  its  authority  in  the  possession  oC  the  trust  company, 
to  be  disposed  of  by  its  subsequent  order.  The  company  was  bound  to  con- 
form its  conduct  to  the  order  which  tlie  court  should  make,  and  it  did  so  by 
the  payment  which  was  made  of  this  money;  and  the  fact  that  the  plaintiff, 
by  his  summons  and  complaint  served  upon  the  company,  made  an  adverse 
■claim  to  the  money,  in  no  way  prevented  that  disposition  of  it.  What  should 
have  been  done  to  prevent  the  money  from  being  paid  out  in  this  manner, 
under  the  order  of  the  court,  was  an  application  on  behalf  of  the  plaintiff  for 
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an  order  staying  proceedings  for  the  payment  of  this  money  by  the  trnst  eom- 
pany.  And  such  an  order  would  no  doubt  have  been  made  if  the  plaintiff 
had  applied  for  it,  and  he  had  an  abundant  opportunity  to  make  that  applica- 
tion ;  for  he  was  informed  by  Mr.  Hyde,  the  second  vice-president  of  the  com- 
pany, that  the  money  was  on  deposit,  and  tliat  it  would  be  paid  over  when- 
ever an  order  was  made  directing  that  to  be  done.  Mr.  Hyde  also  promised  to 
inform  the  plaintiff  when  the  order  should  be  served,  and  he  was  so  informed 
of  service  of  the  order  when  he  himself  called  afterwards  at  the  oflSce  of  the 
company.  He  then  desired  delay  in  the  payment  of  the  money.  But  that 
was  declined,  for  the  reason  that  the  company  was  bound  to  comply  with  the 
terms  of  the  order.  The  failure  to  retain  the  fund  in  sucli  a  condition  as 
would  leave  it  available  to  the  plaintiff's  action  was  owing  to  his  omission  to 
act  wlien  the  opportunity  for  that  purpose  was  presented  to  him. 

The  case  of  Sohrauth  v.  Sank,  86  N.  Y.  390,  does  not  support  this  action, 
for  there  the  money  was  paid  out  by  the  bank  under  an  entirely  different 
order.  It  was  not  in  court,  subject  to  its  special  direction,  as  the  money  now 
in  controversy  was,  and  its  payment  was  accordingly  not  protected  by  the 
order  which  liad  been  obtained  without  notice  to  the  party  afterwards  con- 
testing the  legality  of  the  payment;  while  in  the  present  case  the  money  was 
in  the  possession  of  the  trust  company,  by  the  direction  of  the  court  to  be  paid 
out  precisely  as  it  was  paid  when  the  attorney  acting  for  the  parties  after- 
wards received  it;  and  that,  under  the  case  of  People  v.  RaitdcUl,  73  N.  Y. 
416,  was  a  protection  to  the  compciny.  As  to  a  payment  made  in  that  case 
under  the  order  of  the  court  by  the  chamberlain,  it  was  held  that  be  was  en- 
titled to  protection;  and  the  same  principle  which  will  protect  the  chamber- 
lain for  tlie  payment  of  money  under  these  circumstances  will  protect  the 
company  holding  it,  as  this  money  was  held,  subject  to  the  order  of  the  court. 
The  failure  of  the  plaintiff  results  from  his  own  inaction,  and  for  that  the 
trust  company  in  no  sense  became  liable.  The  judgment  should  be  affiimed, 
with  costs.    All  concur. 


Newman  «.  New  York,  L.  E.  Sb  W.  E.  Co. 

(Supreme  Cotirt,  General  Term,  First  Department.    November  7, 1889.) 

L  False  Imprisonmbnt— Probablb  Caubb— Pbrson  in  Disouisb. 

In  an  action  for  the  alleged  wrongful  arrest  of  plaintiff  by  an  ofScer  in  the  em- 
ploy of  defendant,  it  appeared  that  plaintiff  had  on  a  rubber  suit,  and  a  hood  which 
concealed  his  face  down  to  his  mouth,  with  openings  for  his  eyes ;  that  he  wore  false 
whiskers;  and  that  he  bad  in  his  possession  a  paper  box  containing  oily  rags,  sev- 
eral wax  tapers,  and  some  bottles  of  a  liquid  substance.  Held,  that  the  question 
whether  the  officer  was  warranted  in  concluding  that  plaintiff  had  oonumtted  or 
was  about  to  commit  a  felony  was  for  the  jury. 

2.  Same — Ixstructiosts. 

Where  plaintiff  testifies  that  he  was  detained  by  a  seiveont  daring  the  niKbt,  sv 
the  instance  of  defendant's  officer,  but  the  officer  denies  this,  and  the  sergeant 
testifies  that  the  officer  did  not  request  him  to  detain  plaintiff,  but  that  he  did  bo 
because  he  did  not  think  his  explanation  satisfactory  or  that  he  ought  to  releas» 
him,  it  is  improper  to  refuse  to  instruct  that  if  the  officer  did  not  request  the  deten- 
tion the  company  is  not  liable  for  the  damages  caused  thereby. 

8.  Same — Exemplary  Damaoes. 

Where  it  appears  that  the  arrest  was  made  in  good  faith,  upon  snspiolon  deemed- 
to  warrant  the  same,  a  refusal  to  instruct  that,  there  being  no  evidence  of  malice, 
the  plaintiff  was  not  entitled  to  recover  exemplary  damages,  and  an  instmcUon 
that  if  the  officer,  in  making  the  arrest,  acted  carelessly,  and  in  wanton  disregard 
of  plaintiff's  rights,  the  jury  might  award  exemplary  damages,  are  Improper. 

Appeal  from  circuit  court.  New  York  county. 

Appeal  from  a  judgment  on  a  verdict  for  plaintiff,  and  from  an  order  deny- 
ing 8  motion  for  a  new  trial. 
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Charles  Steele,  for  appellant.    /.  Belahunty,  for  respondent. 

Daniei^,  J.     The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  $500,  as  damafres  for  his  arrest  and  detention  by  the  act  of  a  person 
in  the  employment  of  the  defendant  as  a  detective.    The  arrest  was  made  at 
the  depot  of  the  defendant,  where  the  plaintiff  was  awaiting  the  departure  of 
a  train  on  which  he  liad  purchased  a  ticket  and  sleeping  berth  to  Lackawaxen. 
After  his  arrest  he  was  taken  before  a  police  sergeant  and  detained  in  cus- 
tody during  the  night,  and  upon  his  examination  on  the  following  morning 
and  his  identification  by  a  reputable  citizen  of  Kew  Yoric  be  was  discharged 
by  the  justice.    The  cause  assigned  for  his  arrest  was  his  general  auspicious 
appearance.     The  evidence  as  to  this  was  obtained  in  some  deuree  from  the 
plaintiff  himself,  but  it  was  chiefly  given  by  the  witnesses  sworn  on  behalf 
of  the  defendant.    The  detective  who  is  alleged  to  have  made  the  arrest,  or 
directed  the  making  of  the  ttrrest,  testified  that  the  plaintiff  had  on  a  rubber 
suit,  and  a  hood,  part  of  which  came  down  upon  his  face,  leaving  his  mouth 
and  that  part  of  it  right  under  his  nose  only  visible;  that  there  were  holes  in 
the  hood  through  which  he  could  see;  that  he  had  a  mustache  on,  which  was 
on  one  side,  and  the  witness  pulled  it  off,  and  when  his  cap  was  off  he  could 
see  that  he  had  false  whiskers.     He  was  regarded  as  a  suspicious  and  disor- 
derly person,  and  for  that  reason  the  arrest  was  made.     In  his  possession  was 
a  paper  box  wbich  contained  bottles  of  liquid  substances,  rags  in  an  oily  con- 
dition, and  8  or  10  wax  tapers ;  and  upon  these  facts  he  was  detained  by  the 
sergeant  before  whom  be  was  taken.     The  court  held  the  arrest  to  have  been 
without  legal  authority  and  unlawful,  and  for  wbich  the  defendant  was  lia- 
ble in  damages  if  it  was  made  by  an  oiflcer  of  the  defendant  employed  for  this 
purpose.     Tliis  ruling  of  the  court  seems,  under  the  authorities,  to  have  ex- 
ceeded the  legal  rule,  for  there  were  circumstances  in  the  case,  connected  with 
the  plaintiff's  appearance  and  the  contents  of  the  box  in  his  possession  and 
the  statements  made  by  him,  from  which  it  might  be  inferred  that  be  was  a 
person  who  either  had  committed>  or  was  contemplating  the  commission  of, 
a  crime.    At  least,  the  evidence  upon  this  subject  was  suflicient  to  present  that 
Inquiry  to  the  jury,  and  the  court  was  in  error  in  taking  it  from  their  con- 
sideration by  the  decision  which  was  made.     It  did  not  appear  what  was  the 
law  in  the  state  of  New  Jersey  upon  this  subject;  but,  as  the  common  law  is 
presumed  to  prevail  there,  the  officer  was  authorized  to  make  the  arrest  it  the 
facts  were  such  as  to  indicate  the  plaintiff  to  have  been  either  a  criminal  or  a 
person  contemplating  the  commission  of  a  felony.    This  principle  was  con- 
sidered in  Beckwith  v.  Philhy,  6  Barn.  &  C.  635,  where  it  was  held  that  an 
officer  was  authorized  to  make  the  arrest  and  detention  of  an  individual  when 
there  was  reasonable  cause  to  suspect  that  he  had  either  committed  a  felony  or 
was  about  to  commit  one,  having  in  his  possession  the  implements  proper  and 
necessary  for  that  purpose;  and  whether  the  party  arrested  was  accompanied 
by  such  circumstances  as  to  warrant  the  belief  that  he  was  a  criminal,  or 
probably  intended  the  commission  of  a  felony,  was  a  question  for  the  jury.and 
not  for  the  court.    The  same  general  principle  was  followed  in  Latorenoe  v. 
Hedger,  3  Taunt.  14,  and  it  has  the  sanction  of  Banes  v.  State,  6  Humph. 
53,  and  Hollejj  v.  Mix,  3  Wend.  350.    In  that  case  it  was  declared  to  be  the 
law  that  if  no  felony  was  committed  by  any  one,  and  a  private  individual  ar- 
rests without  warrant,  such  arrest  is  illegal,  though  an  officer  would  be  justi- 
fied if  he  acted  upon  information  from  another  which  he  had  reason- to  rely 
on.     Id.  353.     And  this  was  approved  in  Bums  v.  Erhen,  40  N.  Y.  463,  469. 
And  to  the  like  effect  is  1  Hil.  Torts,  220,  221,  and  cases  referred  to  in  note. 
Whether  the  officer,  who  was  in  the  employment  of  the  company,  was  excused 
for  making  the  arrest,  if  he  in  fact  made  it  at  all,  was  therefore  for  the  jury 
to  consider  and  decide  under  the  evidence.    If  his  appearance,  under  the  oir- 
cnmstances.  was  such  aa  to  justify  the  careful  conclusion  on  the  part  of  the 
V  .7  N.  Y.a.no.  11 — 36 
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ofiBcer  that  the  plaintiff  bad  either  committed  a  felony  or  was  about  to  commit 
a  felony,  then  be  was  excused  for  mailing  the  arrest,  although  it  turned  out 
that  the  suspicion  was  unfounded. 

The  plaintiff's  testimony  was  to  the  effect  that  he  was  detained  by  the  ser- 
geant during  the  night  at  the  inslnnce  of  the  oflScer  in  the  employment  of  the 
defendant.  The  testimony  of  the  oflScer  was  to  the  contrary, — that  be  made 
no  complaint  against  the  plaintiff;  and  that  of  the  sergeant  was  tliat  the  offi- 
cer did  not  request  him  to  detain  the  plaintiff,  but  that  be  did  so  for  the  rea- 
son that  be  did  not  consider  his  explanation  was  satisfactory,  or  that  he  ought 
to  let  him  go.  The  court,  in  view  of  this  evidence,  was  asked  to  direct  the 
jury,  if  they  should  be  of  the  opinion  that  Brown  arrested  the  plaintiff,  that 
the  defendant  was  not  liable  for  snob  damages  as  were  caused  by  the  action  of 
the  sergeant  CWohlleben)  or  Justice  SiTLsiNa  in  detaining  him,  unless  tbey 
believed  thnt  Brown  requested  that  also.  The  court  declined  so  to  charge,  and 
to  that  the  defendnnt  excepted.  This  point  was  considered  in  Lock  v.  Aih- 
ton,  18  Law  J.  Q.  B.  76,  and  the  court  there  held  that  the  defendant  was  not 
liable  for  damages  for  the  detention  of  the  plaintiff  by  the  magistrate  himself. 
And  this  authority  appears  to  have  entitled  the  defendant  to  this  instruction 
from  the  court.  From  the  time  when  the  plaintiff  was  taken  before  the  ser- 
geant he  was  subject  to  bis  control  and  direction;  and  if  he,  in  the  discliarge 
of  his  duty  and  the  exercise  of  his  authority,  considered  the  case  to  be  one  re- 
quiring the  further  detention  and  examination  of  the  plaintiff,  it  was  his  act, 
and  not  that  of  the  defendant.  If,  on  the  contrary,  the  detention  was  pro- 
duced by  the  instigation  or  urgency  of  an  ofiScer  in  the  employment  of  the  de- 
fendant having  authority  on  its  behalf  to  make  the  arrest,  then  the  defendnnt 
would  be  liable  for  the  damages  sustained  by  this  continued  detention  of  the 
plaintiff;  and  the  case  should  have  been  in  that  manner  submitted  to  the  jury, 
instead  of  the  subject  being  withdrawn,  as  it  was,  from  their  consideration 
by  this  refusal  to  charge. 

The  court  also  charged  the  jury  that  if  firown,  the  oflScer  in  the  defendant's 
employment,  arrested  the  plaintiff,  and  in  making  the  arrest  acted  recklessly, 
and  with  wanton  disregard  of  the  rights  of  the  plaintiff,  that  then  the  jury 
might  award  damages  by  way  of  punishment  of  the  defendant, — what  is 
called  "exemplary  damages."  The  defendant's  counsel  requested  the  court 
to  direct  the  jury  that,  there  being  no  evidence  of  malice,  the  plaintiff  was 
not  entitled  to  recover  beyond  his  actual  pecuniary  loss,  and  was  not  entitled 
to  recover  exemplary  or  punitive  damages.  These  requests  were  refused,  and 
.  exceptions  were  taken  to  tlie  refusal,  as  well  as  to  the  charge  given  by  the  court. 
The  evidence  failed  to  establish  the  fact  that  there  was  any  ill  will  or  malice, 
or  wanton  disregard  of  the  plaintiff's  rights,  in  making  the  arrest.  It  ap- 
peared, on  the  other  hand,  to  have  been  made  in  good  faith,  upon  the  sus- 
picion, deemed  to  be  warranted  by  the  circumstances,  that  he  was  either  a 
criminal ora  person  contemplating  the  commission  of  acrime;  and  underthis 
evidence  no  case  was  presented  for  the  allowance  of  exemplary  damages. 
Upon  that  subject  the  exceptions  were  well  taken.  The  judgment  and  order 
should  be  reversed,  and  a  new  trial  directed,  with  costs  to  the  defendant,  to 
abide  the  event.    All  concur. 


Levy  et  al.  v.  Mutual  Life  Ins.  Co. 
CSwprenw  Court,  OeMraX  Term,  First  Department.    Kovember  7, 1889.) 

iNSURi-NOB— RtOHTS  OF  InSUKBD — INJUNCTION. 

A  policy-holder  sued  to  enjoin  the  company  from  baying  certain  land  and  fram 
erecting  a  building,  and  to  compel  it  to  sell  land  already  acquired,  on  the  gniand 
that  it  was  exueeding  its  charter  rights  and  was  rendering  itseU  liable  to  a  for- 
feiture. The  complaint  failed  to  allege  an  intention  to  buy  the  land,  and  showed 
that  the  building  was  already  in  progress  of  erection.  It  did  not  show  that  ■  sale 
of  the  land  acqalred  oould  properly  be  made,  or  that  snch  sale  oould  be  made  witlt- 
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out  injury  to  defendant,  nor  did  it  show  that  plaintiff  would  suffer  in  any  way  by 
the  at^on  of  the  company,  or  that  its  assets  would  not  meet  all  liabilities  if  the 
charter  were  forfeited.    Held,  that  the  complaint  should  be  dismissed. 
S.  Bamb — AcTioB — Parties. 

An  action  for  such  purpose,  If  maintainable  at  all,  should  be  brought  against  the 
officers  or  trustees  of  the  company,  and  not  against  the  company  itself. 

Appeal  from  special  term,  New  York  county. 

Action  by  Satnue)  Levy  and  another  against  the  Mntnal  Life  Insurance 
Company,  for  an  injunction.  A  demurrer  to  the  complaint  was  sustained, 
«nd  plaintiffs  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 

James  A.  Dennison,  for  appellants.    Hobert  Sewell,  for  respondent. 

Daniels,  J.  It  appears  by  the  complaint  that  two  policies  of  life  insur- 
ance were  issued  by  the  defendant  upon  the  life  of  Samuel  Levy,  for  the  ben- 
eQt  of  his  wife.  They  amounted,  together,  to  the  sum  of  $30,000;  and,  as  a 
ground  of  action,  it  was  alleged  thnt  the  defendant,  which  was  incorporated 
under  an  act  of  the  legislature  of  this  state  passed  April  12,  1842,  had  pur- 
chased  land  and  was  engaged  in  the  erection  of  a  building  upon  it,  as  an  ad- 
dition to  a  building  previously  erected  and  owned  by  it,  and  that  this  was  in 
excfss  of,  or  beyond,  the  authority  conferred  upon  tlie  company  by  its  char- 
ter, and  exposed  it  to  an  action  by  the  attorney  general  for  its  dissolution. 
No  special  injury  to  eilher'of  the  plaintiffs,  or  any  other  person  talking  insur- 
ance from  the  defendant  as  a  mutual  insurance  company,  was  alleged  or 
shown  by  the  complaint.  It  was  not  stated  that  the  ability  of  the  defendant 
to  meet  these,  as  well  as  all  its  other  engagements,  was  or  would  be  in  any 
respect  diminished  or  affected  by  the  acquisition  of  the  land  or  the  erection 
of  the  building.  But  the  sole  peril  to  the  plaintiffs  was  the  possibility,  or  re- 
mote probability,  that  the  attorney  general,  for  this  exercise  of  authority, 
might  institute  and  maintain  an  action  to  dissolve  the  company  and  forfeit 
its  corporate  rights.  But,  even  if  that  should  be  done,  no  allegation  was 
naade  of  any  apprehended  inability  to  pay  the  amount  of  its  policies  out  of  the 
assets  of  the  company;  and  it  did  not  appear,  consequently,  that  either  of  the 
plaintiffs  had  been,  or  would  be,  in  any  respect  subjected  to  an  injury  requir- 
ing redress  through  an  action  on  their  part.  And  under  this  state  of  facts 
the  case  of  Uhlman  v.  Insurance  Co..  109  N.  Y.  421,  17  N.  E.  Rep.  863, 
seems  to  be  in  principle  a  direct  authority  as^ainst  the  action.  The  relief  for 
which  the  plaintiffs  applied  by  their  complaint  was  that  the  defendant  and  its 
officers  should  be  enjoined  and  restrained  from  further  purchasing  real  estate 
to  enlarge  or  add  to  the  building  in  which  its  principal  office  vras  situated. 
But  no  statement  was  made  in  tlie  complaint  that  any  intention  existed  to  pur- 
chase or  acquire  such  additional  real  estate;  and,  in  the  absence  of  that  alle- 
gation, there  was  no  reason  for  invoking  the  interposition  of  the  court  to  pre- 
vent such  a  purchase.  A  further  object  of  the  complaint  was  to  enjoin  and 
restrain  the  defendant  from  erecting  or  making  the  additions  propostd  to  its 
buililing,  and  in  process  of  erection.  But  no  case  was  presented  by  the  facts 
for  this  relief:  for  it  appeared  by  the  complaint  that  the  company  was  already 
engaged  in  erecting  and  putting  up  tlie  building,  and  no  benefit  whatever, 
either  to  the  plaintiffs  or  to  the  company,  would  result  from  restraining  its 
progress.  On  the  contrary,  it  may  well  be  inferred  from  what  has  been  set 
forth  in  the  complaint  ttiat  such  a  restraint  or  interference  would  be  not  only 
an  injury  to  the  company,  but  might  be  to  the  plaintiffs  themselves.  A  still 
further  object  of  the  action  was  a  requirement  that  the  directors  of  the  com- 
pany, who  were  not  parties  to  it,  should  sell  and  dispose  of  the  real  estate 
which  in  this  manner  had  been  acquired.  But  a  direction  to  make  that  sale 
and  disposition  has  not  l)een  maintained  by  anything  contained  in  the  com- 
plaint. It  does  not  appear  that  it  could  properly  be  made  in  the  condition  in 
which  the  work  upon  the  land  had  been  placed  at  the  time  of  the  commence- 
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ment  of  the  action,  or  that  sach  a  sale  could  be  made  without  detriment  or 
injury  to  the  defendant,  or  that  any  loss  or  prejudice  whatever  would  result 
to  the  plaintiffs  if  it  should  not  be  made.  Whatever  was  done  in  the  acqui- 
sition of  this  land  and  the  commencement  of  the  building  is  reasonably  to  be 
inferred  to  have  been  dune  by  the  officers  or  trustees  of  the  company.  If  any 
misconduct  has  taken  place,  it  has  been  the  misconduct  of  these  persons,  and 
the  action  should  have  l>een  against  them,  if  it  could  be  maintained  at  all,  for 
the  vindication  of  any  rights  which  had  accrued  to  the  plaintiff,  and  the  pro- 
tection of  the  corporation  itself.  Tliey,  and  they  alone,  are  the  wrong-doers, 
if  a  wrong  has  been  perpetrated  and  the  powers  of  the  company  have  been 
exceeded ;  and,  as  wrong-doers,  the  action  should  have  been  for  their  restraint, 
and  not  that  of  the  company,  which  apparently  has  no  more  then  submitted 
to  what  these  officers  have  and  are  endeavoring  to  accomplish.  The  judg- 
ment in  the  action  was  right,  and  it  should  be  affirmed,  with  costs.  All  con- 
cur. 


Lton  et  al.  v.  Bavis  et  dl. 

(Supreme  Court,  OenenU  Term,  First  Department.    November  7, 1839.) 

CSearob  of  Vsnus. 

An  order  for  change  of  venue  to  the  oonnty  where  the  cause  of  action  arose  will 
not  be  disturbed  where  the  affidavits  show  with  reasonable  certainty  that  the  con- 
▼enienoe  of  a  majority  of  the  witnesses  who  will  be  sworn  will  be  thas  suited. 

Appeal  from  special  term.  New  York  county. 

Argued  before  Van  Bbunt,  P.  J.,  and  Brady  and  Baniels,  JJ. 

Freeman  it  Green,  for  appellants.     H.  H.  HusLis,  for  respondents. 

Yan  Brunt,  P.  J.  An  examination  of  the  papers  in  this  case  fails  to  dis- 
close an  error  made  by  the  court  below  in  changing  the  place  of  trial.  Thai 
the  convenience  of  a  majority  of  such  of  the  witnesses  who  are  sworn  to  in 
the  affldnvits  as  will  be  examined  in  the  trial  will  be  consulted  by  having  the 
trial  in  Butuhess  county,  where  the  defendants  reside,  and  where  the  cause  of 
action,  if  any,  arose,  seems  to  be  established  with  reasonable  certainty.  The 
order  appealed  from  should  be  affirmed,  with  costs.    All  concur. 


Watts  o.  Adleb. 

{Supreme  Court,  Qeneral  Term,  First  Department    November  7, 18S9.) 

PjlBTnership— AcoouNTrao — When  Action  Libs. 

In  an  action  for  an  accounting  between  partners  It  appeared  that  on  the  tArmins- 
tlon  of  the  partnership  there  was  a  settlement;  that  there  was  no  fraud;  and  that 
the  only  evidence  of  mistake  was  as  to  a  single  item.  Evidence  of  outstanding  as- 
sets and  liabilities  was  excluded,  on  the  objection  of  both  parties  that  it  was  com- 
petent only  on  the  accounting.  Held,  that  the  complaint  was  properly  dismissed. 
Dai^iels,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  B.  Watts  against  Samuel  B.  Adler  for  an  accounting. 
The  complaint  was  dismissed  on  trial,  and  plaintiff  appeals. 
Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Baniels,  JJ. 
Tredwell  Cleveland,  for  appellant.    Jacob  F.  Miller,  for  respondent. 

Van  Brunt,  P.  J.  I  cannot  concur  in  the  conclusion  arrived  at  by  Mr. 
Justice  Baniels.  The  court  below  found  upon  competent  evidence  that  upon 
the  termination  of  the  copartnership  the  accounts  between  the  partners  were 
settled  and  liquidated,  and  notes  given  for  the  balance  due,  and  that  there  was 
no  fraud  or  mistake  by  which  such  settlement  could  be  impeached.  The  only 
evidence  as  to  any  mistake  related  to  a  claim  for  rent, — a  single  item.  There 
was  no  proof  of  outstanding  assets  or  other  liabilities,  and  if  there  was  only 
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one  unsettled  item  between  the  parties  no  accounting  was  necessary,  as  an 
action  at  law  would  be  by  one  partner  against  the  other,  to  recover  one-half 
of  tile  amount.  There  was  no  exception  taken  to  the  exclusion  of  evidence 
upon  the  ground  that  the  evidence  was  only  competent  upon  an  accounting, 
anfl  this  objection  was  made  by  both  parties.  The  judgment  appealed  from 
stiould  be  allirmed,  with  costs. 

Bradt,  J.,  concurs. 

Daniels,  J.,  {dissenting.^  The  action  was  brought  for  an  accounting  of 
the  affairs  and  business  of  tne  parties  as  copartners.  Upon  a  preceding  trial 
the  complaint  was  dismissed  on  the  ground  that  no  cause  of  action  for  an  ac- 
counting was  presented  by  it.  An  appeal  was  taken  to  the  general  term  from 
the  judgment,  where  the  complaint  was  regarded  as  sufficient  in  its  state- 
ments for  an  action  of  this  description,  and  the  judgment  was  reversed  and  a 
new  trial  ordered.  Watts  t.  Adler,  13  N.  Y.  St.  Bep.  553.  It  appeared  tliat 
a  settlement  had  taken  place  between  the  parties  after  the  dissolution  of  the 
partnership,  and  notes  had  been  given  by  the  defendant  to  the  plaintiff,  which 
he  Iiad  negotiated  and  passed  into  the  hands  of  other  persons.  But  this  set- 
tlement on  behalf  of  the  plaintiff  was  claimed  to  have  been  only  partial  in  its 
character;  and  evidence  was  proposed  to  be  obtained  from  him,  as  a  witness, 
establisliing  the  fact  to  be  that  other  liabilities  of  the  Arm  remained  outstand- 
ing and  unsettled,  and  that  accounts  due  to  it  were  unpaid.  This  evidence, 
in  part,  at  least,  was  objected  to  by  the  defendant's  counsel,  and  it  was  ex- 
cluded by  tlie  court,  for  the  reason  that  it  was  more  proper  to  be  received  and 
considered  upon  the  accounting  itself.  The  plaintiff,  tliei^fore,  had  no  oppor- 
tunity of  making  this  proof,  showing  the  necessity  for  an  accounting  before 
the  court.  And  at  tiie  close  of  the  evidence  the  complaint  was  dismissed,  ap- 
parently upon  the  ground  that  no  action  for  an  accounting,  as  the  proof  pre- 
sented it.  existed  in  favor  of  the  plaintiff.  But,  as  tliere  were  unsettled  deal- 
ings of  the  partnership  still  outstanding,  although  not  speciflcally  proved,  to 
that  pxtent  the  action  was  well  founded.  The  relations  and  business  of  the 
parties  were  confidential,  as  they  usually  are  among  partners;  and,  when  a 
disagreement  shall  arise  in  their  adjustment,  courts  of  equity  have  uniformly 
tiiken  the  jurisdiction  of  the  controversies,  and  settled  them  according  to  the 
rights  and  liabilities  of  the  parties.  Marvin  v.  Brooks,  94  N.  Y.  71.  It  has 
the  ability,  which  a  court  of  law  has  not,  to  inquire  into  and  investigate,  not 
only  the  relations  of  the  parties,  but  their  rights  to  participate  in  tiie  division 
of  the  profits  of  the  firm,  and  their  obligations  to  satisfy  and  extinguish  its 
liabilities.  These  attributes  sU  form  a  part  of  the  decree  directed  to  be  en- 
tered  in  this  class  of  cases ;  and  the  fact  that  the  parties  had  largely  settled 
their  affairs  prior  to  the  commencement  of  the  action  formed  no  objection  to 
their  completion  and  adjustment  through  its  intervention.  It  was  not  req- 
uisite that  the  notes  should  be  returned,  and  the  settlement,  as  far  as  it  had 
been  carried  out,  rescinded;  but  what  was  necessary  in  the  action  was  to  set- 
tle and  take  the  accounting  for  that  which  still  remained  uncollected  and  un- 
paid and  unadjusted  between  the  parties.  And,  even  if  the  case  had  been 
sucli  as  to  be  capable  of  being  made  the  subject  of  an  action  at  law,  still,  as 
the  objection  was  not  presented  by  the  answer  served,  it  had  been  waived  by 
the  defendant.  Truscott  v.  King,  6  N.  Y.  147,  166.  'The  judgment  should 
be  reversed,  and  a  new  trial  ordered,  with  oosts  to  the  plaintiff  to  abide  the 
«vent. 
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In  re  BfTBa's  Eratb. 

(Supreme  Court,  Oenerol  Term,  Fifth  Departnumf.    Oeto1)er  IS,  1880.) 

BarERENOE — FnroiNGB  ov  Referee— Asmixistb^tob's  Accounts. 

Code  CItU  Proo.  N.  Y.  S  1028,  providing  that  before  a  referee  has  rendered  a  de- 
oision  he  may  make  findion  of  fact  or  nilinKS  on  questions  of  law,  thereby  pro- 
hibiting him  from  making  them  afterwards,  applies  only  to  issues  arising  on  plead- 
ings, and  not  to  special  proceedings ;  and  a  surrogate  may  send  badi  a  referee's  re- 
port on  the  accounting  of  an  administrator  for  further  findings  on  material  tfnea- 
tions  of  fact  which  the  evidence  tends  to  support,  and  on  which  the  report  is  sUent, 
though  no  requests  to  find  were  submitted  before  the  report. 

Appeal  from  surrogate's  court,  Monroe  countj. 

Accounting  of  Edward  Bayer,  administrator  with  the  will  annexed  of  Mar- 
tin Bayer,  deceased.  The  account,  as  rendered  by  tlie  administrator,  was 
contested  by  one  of  the  legatees  named  in  the  will,  and  the  issues  were  re- 
ferred to  a  referee  to  hear  and  determine,  and  report  thereon.  On  the  coming 
In  of  tlie  report,  and  before  tlie  same  was  confirmed  by  tlie  surrogate,  the  ad- 
ministrator made  an  application  to  have  the  same  sent  back  to  the  refpree  to 
pass  npon  certain  questions  of  fact  not  ruled  upon  in  tiis  report.  This  motion 
was  denied  by  the  surrogate,  upon  the  sole  ground  that  he  had  no  authority 
to  make  the  order,  and  was  prohibited  from  granting  the  application  by  sec- 
tion 1023  of  the  Code  of  Civil  Procedure,  which  provides  that  before  the  cause 
is  Onally  submitted  to  the  referee,  or  within  such  time  afterwards,  and  before 
the  report  is  rendered,  as  the  referee  allows,  the  attorney  may  submit  in  writ- 
ing a  statement  of  the  facts  which  he  deems  established  by  the  evidence,  and 
of  tlie  rulings  upon  questions  of  law  which  he  desires  the  referee  to  make, 
and  that  at  or  befo^qp  the  time  when  the  report  is  rendered,  the  referee  mnst 
note  in  the  marffln  of  the  statement  the  manner  in  which  each  proposition 
lias  been  disposed  of,  as  no  requests  to  And  bud  been  submitted  to  the  referee 
prior  to  making  his  report.  The  report  was  confirmed,  and  the  administrator 
appeals. 

Argued  before  Barker,  F.  J.,  and  Dwight  and  Macohbeu.  .TJ. 

J.  M.  Dunning,  for  appellant.    George  P.  Teoman,  for  respondent. 

Barker,  P.  J.  Before  the  questions  presented  by  this  appeal  relative  to 
the  merits  are  considered,  an  error  in  procedure  should  be  corrected,  so  that 
the  appellant  may  be  able  fully  to  present  his  case  on  the  state  of  facts  whit-h 
he  insists  were  fairly  established  by  the  evidence  presented  to  the  referee. 
The  appellant  had  been  by  the  order  of  the  surrogate  removed  as  administra- 
tor of  the  estate  of  the  decedent,  and  ordered  to  render  an  account  of  the 
moneys  which  he  had  received  and  paid  out,  in  his  representative  capa<Mty. 
We  think  the  learned  surrogate  was  mistaken  in  supposing  that  the  provisions 
of  section  1023  were  applicable  to  this  case,  and  that  he  had  no  power  to  re- 
mit to  the  referee  his  report  for  further  findings  on  questions  of  fact.  The 
findings  of  fact,  as  contained  in  the  report,  are  very  general,  and  from  them 
it  is  impossible  to  determine  how  the  referee  disposed  of  certain  material  ques- 
tions of  fact,  for  which  the  appellant  contended,  and  whicli  the  evidence 
tended  to  support.  After  the  order  was  made  refusing  to  send  back  the  re- 
port, the  respNondent  moved  for  its  oonflrmation,  and  the  surrogate  modified 
the  report  by  crediting  the  appellant  with  an  item  of  $100,  and.  as  modified, 
confirmed  the  same.  *We  are  unable  to  find  any  statute  denying  the  surro- 
gate the  power,  when  a  proper  case  is  made,  for  sending  back  to  the  referee 
the  report  to  make  corrections,  and  to  pass  upon  questions  of  fact  not  noticed 
in  his  report.  It  was  the  settled  practice  of  this  court,  prior  to  the  adoption 
of  section  1023,  when  the  referee's  report  failed  to  pass  upon  the  material 
questions  of  facts  involved  in  the  issues,  to  require  him  to  do  so  upon  applica- 
tion of  either  party.  That  section  provides  that  when  the  referee  has  ren- 
dered a  decision  he  shall  not  thereafter  make  additional  findings  of  fact  or  rul- 
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ings  on  qaestions  of  law.  Chrmerly  ▼.  MeQlynn,  84  N.  Y.  284;  Gardiner  v. 
Behvoab.  34  Hun.  582;  Bank  r.  Lwy,  41  Hun,  461.  The  provisions  of  tbis 
section,  prohibiting  the  court  or  referee  from  making  further  flndings  of  fact 
or  rulings  on  questions  of  law  after  the  decision  or  report  has  been  made,  is 
limited  in  its  application  to  cases  where  the  issues  arise  in  an  action  on  the 
pleadings,  and  are  not  applicable  to  special  proceedings.  When  questions  of 
fact  arise  in  any  stage  of  the  action  except  on  the  pleadings,  which  the  court 
is  required  to  determine,  and  a  referee  has  been  appointed  to  try  and  deter< 
mine  the  same,  the  court,  on  the  coming  in  of  the  report,  has  the  undoubted 
right,  in  a  proper  case,  to  send  the  same  buck  to  the  referee  to  pass  upon  ma< 
terial  questions  of  fact  not  determined  by  the  report,  or  to  set  aside  the  report, 
and  order  a  retrial  before  the  court.  Such  references  are  ordered  for  the  pur> 
pose  of  informing  the  court  as  to  the  facts  of  the  case,  in  the  matter  pending 
before  it,  and,  if  the  report  is  unsatisfactory  for  any  reason,  a  farther  hearing 
niay  be  ordered.  The  class  of  cases  in  which  a  reference  may  be  ordered  by 
the  court  with  or  without  the  consent  of  the  parties,  for  the  purpose  of  aiding 
it  in  disposing  of  questions  of  facts,  are  enumerated  in  sections  1015,  1215, 
Code.  It  is  provided  in  section  1282  that  in  such  cases,  where  the  reference 
has  been  executed,  either  party  may  apply  for  an  order  directing  a  new  hear- 
ing, upon  proof  by  atfidaTit  that  error  was  committed  to  his  prejudice,  upon 
the  hearing  or  in  the  report,  and  in  a  proper  rase  the  application  may  be 
granted  after  judgment  has  been  rendered.  In  such  a  case  the  judgment  may 
be  set  aside,  either  then  or  after  the  new  hearing,  as  justice  may  require. 
These  rules  are  made  applicable  to  all  special  proceedings  in  surrogate's  court, 
exoept  for  the  probate  or  the  revocation  of  the  probate  of  a  will.  In  section 
2546  it  is  provided  that  the  surrogate  may,  in  bis  discretion,  appoint  a  ref- 
eree to  take  and  report  to  the  surrogate  the  evidence  upon  the  facts,  or  on 
speciflc  questions  of  fact;  to  examine  an  account  rendered;  to  hear  and  deter- 
mine all  questions  arising  upon  the  settlement  of  such  an  account,  which  the 
surrogate  has  power  to  determine;  and  to  make  a  report  thereon,  subject,  how- 
ever, to  conQrmation  by  the  surrogate.  It  is  also  provided,  in  tlie  same  sec- 
tion, that  the  referee  has  the  same  power  as  a  referee  appointed  by  the  su- 
preme court  for  the  trial  of  an  issue  of  fact  in  an  action,  and  that  the  other 
provisions  of  the  Code  applicable  to  a  reference  by  the  supreme  court  apply  to 
a  reference  made  as  prescribed  in  this  section,  so  far  as  they  can  be  applied  in 
substance,  without  regard  to  the  form  of  the  proceedings.  There  are  other 
provisions  on  this  subject  Indicating  very  clearly  that  the  provisions  of  sec- 
tion 1023  do  not  apply  to  this  case.  It  is  declared,  in  section  2545,  that  when 
a  trial  takes  place  before  a  surrogate,  and  a  case  is  made  by  an  aggrieved 
party,  for  the  purpose  of  reviewing  the  ruling^  and  proceedings  of  the  surro- 
gate, either  party  may,  on  the  settlement  of  the  case,  request  a  finding  upon 
any  question  of  fact,  or  a  ruling  upon  any  question  of  law,  and  an  exception 
may  be  taken  to  each  finding  or  ruling.  When  questions  of  fact  are  tried  be- 
fore a  referee,  he,  on  the  settlement  of  the  case,  also  has  the  power,  and  it 
becomes  his  duty,  to  pass  upon  all  requests  made  for  additional  findings,  either 
of  fact  or  of  law.  The  referee  is,  to  all  intents  and  purposes,  tlie  surrogate, 
so  far  as  respects  the  trial  of  the  issues  before  him,  and  the  mode  and  manner 
of  settling  a  case  prepared  for  the  purpose  of  reviewing  his  finding^.  In  re 
Nilea,  14  N.  Y.  St.  Kep.  5^.  There  it  was  stated  by  the  learned  judge  who 
prepared  the  opinion  of  the  court  that  flndings  of  fact  are  to  be  presented  in 
the  settlement  of  the  case  where  the  issues  are  tried  before  the  surrogate  ac- 
cording to  section  2545  of  the  Code,  and  that  that  provision  applies  when  the 
case  is  tried  by  a  referee.  As  the  appellant  in  his  moving  papers  made  a  case 
for  the  exercise  of  the  judgment  of  the  surrogate,  whether  the  report  of  the 
referee  should  be  sent  back  for  further  findings,  he  was  entitled  to  a  decision 
of  his  action  on  the  merits,  and  the  surrogate  erred  in  holding  that  be  had  no 
Jorisdiction  to  entertain  tlie  application.    If  tlie  referee  had  made  the  add!- 
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tional  findings  of  fact,  which  the  appellant  reqaested  and  which  the  evidence 
tended  to  support,  it  is  not  at  all  clear  that  the  surrogate  would  have  confirmed 
his  report.  After  perusing  the  evidence,  it  cannot  fairly  be  said  that  the  de- 
nial of  the  appellant's  application  for  furtlier  findings  did  not  affect  the  decree 
from  which  the  appeal  is  taken,  and  the  order  is  here  to  be  reviewed,  as  pro- 
vided In  section  2571. 

It  is  also  stated,  aa  Indicating  the  effect  which  the  order  denying  the  moUon 
may  have  bad  upon  the  subsequent  proceedings,  that,  on  the  settlement  of 
the  case,  the  appellant  presented  requests  in  writing  for  further  findings, 
which  the  referee  rel  used  to  pass  upon,  for  the  reason  that  they  were  not  pre- 
sented to  him  before  he  made  his  report,  and  that  it  was  then  too  late  for  him 
to  entertain  the  same.  Upon  the  facts,  as  found  by  the  referee,  interesting 
legal  questions  are  pi-escnted,  which  have  not  been  examined  with  the  atten- 
tion which  their  importance  demands.  As  there  seeras  to  be  no  other  way  to 
cure  the  error  we  have  pointed  out  but  to  reverse  the  decree  of  the  surrogate, 
as  well  as  the  order  denying  the  application  to  send  the  case  back  to  the  ref- 
eree for  further  findings,  the  decree  and  the  orders  are  both  reversed,  with  the 
costs  of  this  appeal  to  abide  the  final  award  of  costs.    All  concur. 


Williams  et  al.  v.  Folsoh  et  al. 

(Supreme  Court,  General  Term,  First  Department    Hoyembar  7, 1889.) 

DiFOsiTioNB — Of  Partt. 

A  complaint  alleged  that  plaintiffs  were  Induced  to  convey  property  for  a  oertain 
price  to  J.,  the  wife  of  one  of  the  defendants,  who  were  real-estate  agents,  by  means 
of  misrepresentations  that  they  could  thereby  sell  it  more  advantageously,  and  that 
defendants  shortly  afterwards  sold  it  for  a  larger  price;  and  plaintiffs  sued  for  the 
difference.  Beld,  that  an  order  for  the  examination  of  defendants  before  trial, 
granted  on  an  affidavit  stating  that  their  testimony  was  desired  for  use  on  the  trial, 
to  show  that  J.  was  not  a  bona  fide  purchaser,  but  acted  for  defendants ;  that  de- 
fendants received  offers  for  the  property  which  they  did  not  communicate  to  plain- 
tiffs: that  they  failed  to  take  proper  steps  to  sell  the  property;  and  that  the  sale 
for  the  larger  price  was  made  to  a  certain  person,  and  for  defendants' benefit, — ^was 
erroneous,  where  no  reason  was  suggested  for  supposing  that  defendants  oonld  not 
be  had  as  witnesses  on  the  trial,  as  the  statementdid  not  show  that  the  prosecution 
of  the  action  depended  on  the  examination  of  defendants  before  trlaL 

Appeal  from  special  term.  New  York  county. 

Action  by  Louisa  Williams  and  others  against  Samuel  D.  Folsom  and  others. 
A.n  order  was  made  for  the  examination  of  defendants  before  trial,  and  from 
ah  order  denying  a  motion  to  vacate  the  former  order  defendants  appeal.  Por 
former  reports,  see  3  N.  Y.  Supp.  681;  5  Id.  211. 

Argued  before  Van  Bkttnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Davenport,  Smith  tH  Perkiru,  {Geo.  Putnam,  Smith,  of  counsel,  for  appel- 
lants. Carter,  Hughes  it  Oravath,  (Henry  B.  Qayley,  of  counsel,)  for  re- 
spondents. 

Daniels,  J.  An  order  was  heretofore  made  in  this  action  for  the  exam- 
ination of  the  defendants,  and  upon  the  denial  of  the  motion  to  vacate  it  an 
appeal  was  taken  to  the  general  term,  and  the  order  was  vacated  because  of 
the  insufficiency  of  the  case  made  in  its  support.  5  N.  Y.  Supp.  211.  The 
case  as  it  has  been  presented  for  the  other  order  does  not  so  materially  differ 
from  that  previously  presented  aa  to  remove  it  from  the  controlling  effect  of 
this  decision.  The  action  has  been  brought  for  damages  arising  out  of  the 
alleged  misconduct  of  the  defendants  as  real-estate  agents  in  and  about  the 
sale  of  property  owned  by  the  plaintiffs.  It  has  been  alleged  that  they  were 
induced  to  convey  the  property  to  the  wife  of  one  of  the  defendants  by  means 
of  misrepresentations  made  concerning  their  ability  to  obtain  a  better  pur- 
chaser for  it  and  their  ability  to  sell  it  upon  more  advantageous  terms,  (the 
price  for  which  it  was  sold  was  the  sum  of  $97,000,)  and  shortly  after  its  con- 
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veyance  in  this  manner  a  sale  was  made  of  it  to  anotlier  person  for  the  sam 
of  SllO.OOO;  tlie  claim  being  that  the  defendan ts  should  be  held  llableforthis 
difference.  In  the  afSdavit  on  which  the  order  has  been  made,  it  has  t>een 
stated  in  support  of  the  application  "that  plaintiffs  desire  the  testimony  of 
said  defendants  for  the  purpose  of  use  upon  the  trial,  and  to  prove,  among 
other  things,  the  following  facts :  That  said  Jessie  Folsom  was  not  a  purchaser 
in  good  faith  dnd  for  value  of  the  premises  hereinbefore  referred  to,  but  acted 
for  the  beneQt  of  defendants;  that  defendants  received  offers  for  the  purchase 
of  said  premises  which  they  did  not  communicate,  to  plaintiffs,  or  either  of 
them ;  that  they  failed  to  take  the  necessary  and  proper  steps  for  the  sale  of 
said  property,  but  conceived  the  idea  of  purchasing  it  themselves,  or  for  their 
own  benefit,  at  an  inadequate  price;  that  within  a  short  time  after  the  con- 
tract of  sale  hereinbefore  mentioned  was  signed  by  the  plaintiff  Williams  said 
property  was  resold  to  said  Fred.  J.  Stone  at  a  price  of  $110,000;  and  that  said 
Sale  was  for  the  benefit  of  defendants,  or  some  of  them,  and  not  for  the  bene- 
fit of  said  Jessie  Folsom.  That  the  foregoing  are  merely  some  of  the  matters 
upon  which  the  testimony  of  the  defendants  is  required." 

But  from  this  statement  it  nowhere  appears  that  the  proper  prosecution  of 
the  plaintiffs'  action  will  be  in  any  manner  dependent  upon  their  ability  to 
obtain  the  examination  of  the  defendants  before  the  trial  itself  shall  actually 
take  place.  No  reason  has  been  suggested  for  even  supposing  thatthe  defend- 
ants will  not  be  as  accessible  as  witnesses  in  the  action  when  the  time  for  the 
trial  shall  arrive  as  they  are  at  the  present  time,  and  no  necessity  accordingly 
exists  for  their  examination.  Certainly,  they  will  not  be  required  to  prove 
the  price  for  which  Mr.  6tone  purchased  the  property,  for  he  will  be  a  com- 
petent witness  to  make  that  proof;  and,  as  to  the  facts  that  the  defendants 
received  offers  for  the  premises  not  communicated  to  the  plaintiffs,  or  that 
they  failed  to  take  the  necessary  and  proper  steps  to  make  a  suitable  sale  of 
the  property,  which  are  the  only  additional  circumstances  proposed  to  be  proved 
by  them,  there  is  no  reason  for  supposing  that  they  may  not  be  as  well  proved 
by  the  examination  of  the  defendants  upon  the  trial  as  by  taking  their  testi- 
mony previous  to  that  time.  And  proof  of  as  much  as  that  was  considered 
to  be  required  for  the  support  of  the  order  in  Jenkins  v.  Putnam,  106  N.  T. 
272,  275,  12  N.  B.  Kep.  613.  The  cases  of  Miller  v.  Kent,  59  How.  Pr.  321; 
Judah  V.  Lane,  12  N.  Y.  St  Bep.  131 ;  Dyett  v.  Seymour,  2  N.  Y.  Supp.  841 ;  and 
Prothingham  v.  Railroad  Co.,  9  Civ.  Proc.  K.  304, — are  entirely  distinguish- 
able from  the  application  which  was  made  for  this  order;  for  in  each  of  them 
it  was  made  to  appear  that  a  knowledge  of  facts  which  could  only  be  obtained 
by  the  examination  of  the  opposite  parties  was  essential  to  enable  the  plain- 
tiffs to  proceed  with  the  prosecution  of  the  action.  They  were  facts,  too,  of 
such  a  description  as  were  required  to  be  known  before  the  trial  itself,  while 
here  no  necessity  whatever  exists,  or  has  been  shown,  for  obtaining  the  evi- 
dence of  the  defendants  prior  to  the  trial  of  the  action.  The  cases  are  so  com- 
mon where  parties  are  required  to  be  examined,  at  the  instance  of  their  ad- 
versary, for  an  application  to  be  made  either  for  the  purpose  of  annoyance  or 
the  mere  discovery  of  what  may  be  the  evidence  expectCNl  to  be  encountered 
upon  the  trial,  that  it  has  become  necessary  to  apply  reasonably  strict  rules  for 
the  support  of  these  proceedings.  It  is  quite  clear  from  tbo  case  as  it  has 
been  stated  in  the  complaint  and  in  this  affidavit  that  no  necessity  exists  for 
the  examination  of  these  defendants  prior  to  the  time  of  the  trial.  Tlieorder 
should  therefore  be  reversed,  with  910  costs  and  the  disbursements.  All  con- 
cur. 
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HoRTON  o.  Ghilds  et  ah 
(Supreme  Court,  Oeneml  Term,  Mrst  Departmen;    Norember  7, 18S9.) 

OOKTRAOTB— WaiTIB  OP  CSONDITIONB — FOREOLOSURB  SCIT — SbT-OFF. 

Plaintiff  contracted  to  sell  to  defendant  land  over  which  ran  the  tracks  of  a  nil- 
road  company.  He  irave  to  defendant  a  sealed  inBtniment  by  which  he  agreed 
within  80  days  either  to  have  the  tracks  removed  or  to  procure  from  the  railroad 
companytheezecution  of  alease  to  it,  authorizing  thelessor  [plaintiff]  to  obtain  poa- 
sesaion  within  80  days,  and  to  Indemnify  defendant  from  all  loss  by  tbe  encroach- 
ments of  the  track,  including  loss  of  profits  in  any  future  transaction.  The  prioe  was- 
partly  paid,  and  a  mortgage  given  for  tbe  residue.  Defendant  instructed  phdntiff's 
attorney  to  satisfy  his  own  attorney  as  to  the  form  of  the  lease.  Flaintiif  failed  to 
procure  the  lease  or  remove  tbe  taacks  for  10  months,  when  defendant's  attorney 
wrote  to  plaintiff's  attorney,  suggesting  that  the  proposition  for  a  lease  be  not  sub- 
mitted to  the  company  till  he  could  hear  from  defendant  whether  he  would  take  a 
lease  at  a  substantial  rent.  Before  this  letter  defendant  contracted  to  sell  the  limd 
to  one  who  refused  the  title  on  account  of  the  encroachment  of  the  tracks.  Held, 
that  defendant  did  not  waive  the  element  of  time  in  tbe  sealed  contract,  and  could- 
set-off  his  loss  by  failure  to  sell  tbe  land,  in  a  suit  by  plaintiff  to  foreclose  the  mort- 
gage. 

Appeal  from  special  term,  New  Yoi^  coantj. 

Action  by  Jatnea  M.  Horton  against  William  H.  Cbllds,  and  one  Bauer,  Uy 
foreclose  a  mortgage.    Judgment  for  plaintiff,  and  defendants  appeal. 
Argued  before  Van  Bkunt,  F.  J.,  and  Buady  and  Daniels,  JJ. 
R.  a.  Netasombe,  for  appellants.    John  if.  Soribner,  for  respondent. 

Van  Brunt,  P.  J.  On  the  14th  day  of  May,  1887,  tbe  plaintiff  entered 
into  a  contract  for  the  sale  to  the  defendant  of  the  property  which  is  the  sub- 
ject of  this  foreclosure  suit  for  the  sum  of  $160,000,  part  of  which  was  to  be- 
paid  by  a  mortgage  upon  the  premises  in  question,  Tbe  property  was  in  aa 
open  part  of  the  city,  and  the  streets  were  not  clearly  deUned,  and  when  the- 
parties  came  together  to  close  the  contract  the  attorney  for  the  purchaser  oIk 
jected  to  the  title  because  it  appeared  by  a  recent  survey  of  the  premises  that 
the  car  tracks  of  the  Eighth  Avenue  BHilroad  Company  were  running  across 
the  property.  The  attorney  for  tbe  plaintiff,  to  meet  tliis  objection,  exhibited 
a  couple  of  letters  bearing  date  the  3d  of  August,  1887,— one  from  the  secretary 
and  treasurer  of  the  railroad  company,  in  which  it  is  stated  that  the  company^ 
had  examined  certain  maps,  and  from  them  it  appeared  that  their  tracks  en- 
croached on  the  land  of  the  plaintiff,  and.  if  this  was  correct  that  they  would, 
remove  the  tracks  at  any  time  on  80  days'  notice;  and  one  from  tbe  plaintiff, 
in  reply  to  the  secretary  and  treasurer  of  the  company,  acknowledging  the  re- 
ceipt of  the  letter  of  tliat  date,  and  stating  its  substance,  and  concluding  with- 
the  statement  that  he  agreed  to  those  terms,  and  accepted  tbe  corporation  as  » 
tenant  at  a  nominal  rent.  These  letters  evidently  not  having  been  considered 
sufficient  to  constitute  a  lease  between  the  Eighth  Avenue  Railroad  Company 
and  the  plaintiff  which  could  be  enforced,  the  plaintiff  gave  to  the  defendant 
an  instrument  under  seal,  reciting  the  fact  that  he  had  sold  to  the  defendant 
a  block  of  land  upon  which  the  tracks  of  the  railroad  company  encroached, 
and  that,  in  consideration  of  the  payment  by  tbe  defendant  of  the  purchase 
price  of  the  lands,  tbe  plaintiff  agreed  within  30  days  thereafter  either  to 
obtain  the  execution  by  said  railroad  company  of  a  lease  of  said  premises  in 
a  form  satisfactory  to  tbe  defendant,  containing  the  privilege  to  the  lessor 
to  recover  possession  of  the  premises  on  30  days'  notice,  or  to  bare  the  tracks 
entirely  removed  from  the  lands;  and  insaid  agreement  the  plaintiff  expressly 
covenanted  and  agreed  to  indemnify  and  save  harmless  the  said  defendant  at 
and  from  all  loss  and  damage  from  the  encroachment  of  said  tracks,  includ- 
ing loss  of  protits  in  any  future  transaction  in  respect  to  said  lands.  The  title 
to  the  property  was  then  closed  by  one  Childs,  to  whom  the  defendant  bad  as- 
signal  the  contract,  executing  a  bond  and  mortgage  for  part  of  the  purcimae 
money;  tbe  cash  required  by  the  contract  being  paid  by  the  defendant,  and  a 
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deed  duly  executed  and  delivered  by  the  plainliff  to  the  defendant  Childs.  Mr. 
Ghilds  in  this  transaction  was  simply  acting  for  Mr.  Bauer,  and  upon  tlie 
the  next  day  conveyed  the  premises  to  him,  subject  to  the  purchase-money 
mortgage.  Atthe  time  of  closingtbecontractthedefendantBauerspoketothe 
plaintiit's  attorney  respecting  the  form  of  the  lease  that  might  be  proposed  to 
be  executed  by  the  railroad  company,  and  told  the  attorney  to  endeavor  to  get 
a  lease  that  would  satisfy  his  attorney,  Mr.  Beers, — a  more  formal  one  than 
the  documents  produced,  (referring  to  the  letters,) — and  to  take  his  instrno- 
tions  from  Mr.  Beers.  Up  to  the  25tb  of  January,  1888,  no  lease  had  been 
secured;  and  the  defendant  wrote  to  his  attorney,  Mr.  Beers,  stating  that  he 
was  entitled  to  a  lease  dated  back,  and  obligations  and  conditions  in  snid 
lease  to  commence  to  be  in  force  SO  days  after  the  title  was  closed,  in  accord- 
ance with  Mr.  Horton's  bond  of  Indemnity  for  the  same,  and  that  it  was  suf- 
ficient if  the  lease  was  made  between  the  company  and  Mr.  Childs,  the  owner 
of  record.  On  the  next  day  Mr.  Beers  wrote  to  Mr.  Waite,  the  counsel  for 
the  plaintiff,  stating  that  he  would  be  glad  to  see  the  form  of  the  lease  before 
be  submitted  it  to  the  company.  Afterwards,  on  or  about  the  1st  of  March, 
1888,  Mr.  Waite  presented  a  form  of  lease  to  Mr.  Beers,  in  which  proposed 
lease  some  changes  were  made  by  Mr.  Beers.  The  next  we  hear  of  tliis 
matter  is  on  tlie  8th  of  March,  when  Beers  wrote  to  Waite  as  follows:  "I 
would  suggest  that  you  do  not  Qnaliy  submit  to  the  railroad  company  the  prop- 
osition for  a  lease  until  T  can  liear  from  Mr.  Bauer,  to  know  if  he  is  willing 
or  not  to  take  a  lease  at  a  substantial  rent. "  On  the  day  preceding  this  last 
letter  Mr.  BauRr  had  entered  into  a  contract  to  sell  to  a  man  by  the  name  of 
Borgerat  a  price  largely  in  advance  of  that  at  which  the  premises  had  been 
bought  by  the  defendant,  and  upon  the  maturity  of  this  contract  Borger  de- 
clined to  take  title  solely  because  of  the  encroachment  of  the  tracks  tliereon. 
Subsequently,  Bauer  not  having  paid  the  interest  upon  the  bond  and  mort- 
gage, the  plaintiff  coriirannced  this  action  to  foreclose  the  mortgage,  and  de- 
fendant, among  other  things,  set  upas  a  counter-claim  the  damages  sustained 
by  reason  of  the  loss  of  Borger  as  a  purcliaser.  The  learned  court  below  de- 
cided that  this  counter-claim  could  not  prevail,  because  it  was  Beers'  act  in 
seeking  delay  that  prevented  Waite  from  proceeding  with  the  negotiations  he 
was  then  carrying  on  with  the  railroad  officials,  and  because  it  could  not  bedis- 
puted,  had  the  If  ase  been  signed  before  the  rejection  of  the  title,  that  the  plain- 
tiff would  have  done  all  that  was  required  of  him  by  the  agreement;  the  ele- 
ment of  time  being  waived  by  the  clear  understanding  of  the  parties,  as 
shown  by  the  correspondence. 

In  this  conclusion  we  think  that  the  learned  court  committed  a  fatal  error. 
That  time  was  of  the  essence  of  this  contract  in  regard  to  the  removal  of  this 
encroachment  appears  clearly  upon  the  face  of  the  contract.  ^Neither  Bauer 
nor  Childs,  liis  representative,  could  have  been  compelled  to  take  title  under 
the  contract  with  tliese  railroad  tracks  upon  the  land.  They  were  entitled 
upon  delivery  of  the  deed  to  immediate  possession  of  the  whole  and  every  part 
of  the  premises  conveyed.  The  plaintiff  could  not  give  possession,  and  knew 
that  he  could  not,  and,  in  order  to  induce  Bauer  to  close  the  contract,  be  made 
this  instrument  under  seal,  which  is  in  the  nature  of  an  indemnity,  by  which 
he  agreed  to  hold  Bauer  harmless  from  any  damage  which  he  might  sustain  by 
reason  of  those  tracks  being  thera  It  was  not  intended  that  the  matter  should 
remain  open  for  any  length  of  time,  because  the  plaintiff  agreed  to  do  one  of 
two  things  within  30  days, — either  to  procure  a  lease  or  to  have  the  tracks  re- 
moved; in  other  words,  to  remove  this  incumbrance  from  the  property.  That 
was  to  be  done  within 30  days;  and,  in  addition,  to  indemnify  Bauer,  and  hold 
bim  harmless  from  any  loss  or  damage  which  might  arise.  This  evidently  ap- 
plied to  the  term  of  30  days,  because,  if  he  kept  the  first  part  of  his  agreement, 
then  Bauer  could  not  sustain  any  damage  whatever  by  reason  uf  the  existence 
of  these  tracks,  because  either  be  would  have  given  a  lease  to  the  railroad  corn- 
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pany  to  keep  the  tracks  there,  or  they  would  have  been  removed ;  the  object 
also  being,  undoubtedly,  to  recognize  the  superior  title  of  tlie  landlonl,  so  that 
there  would  be  no  difficulty  in  taking  summary  prooeedinns  to  oust  the  com- 
pany upon  the  terms  contained  in  the  agreement  of  lease.  Therefore,  when  the 
plaintiff  allowed  the  30  days  to  expire,and  the  lease  had  not  been  obtained  nor 
the  tracks  removed,  he  was  in  default.  We  have  searched  the  record  in  vain 
to  find  any  waiver  of  this  default.  It  is  true  that,  as  late  as  the  25th  or  26th 
of  January,  Bauer  signiiied  his  willingness  to  take  the  lease;  but  he  could  not 
have  been  compelled  to  take  it.  A  man  may  be  willing  to  do  a  thing  when  he 
cannot  be  compelled  to  do  it.  The  plaintiff  was  not  in  a  position  to  compel 
him  to  take  the  lease,  to  relieve  himself  from  the  penalties  contained  in  the 
instrument  under  seal.  The  only  point,  then,  upon  which  the  waiver  of  Hor- 
ton's  default  can  hinge  is  ttie  letter  of  Beers  of  the  8tb  of  March,  in  whicti  he 
directs  Waite  not  to  finally  submit  the  lease  to  the  railroad  company  until  he 
could  hear  from  Bauer,  to  know  whether  or  not  he  was  willing  to  take  a  lease 
at  a  substantial  rent.  Tins  letter  was  an  express  recognition  that  Mr.  Beers 
had  not  the  authority  to  act.  He  was  simply  the  attorney  of  Bauer  for  the 
purpose  of  determining  as  to  the  form  of  the  lease;  and,  although  the  learned 
counsel  for  the  respondent  claims  that  Bauer  told  Waite  he  was  to  take  all  bis 
instructions  from  Beers  in  adjusting  the  lease  matter,  we  fail  to  find  any  ev- 
idence tending  to  sustain  any  such  proposition.  The  evidence  tS  which  ref- 
erence is  made  is  simply  a  reference  to  Mr.  Beers  as  to  the  form  of  the  lease. 
Waite's  testimony  is:  "He  told  me  to  endeavor  to  get  a  lease  that  would  sat- 
isfy Beers, — a  more  formal  one  than  the  documents  then  produced;  to  take 
my  instructions  from  Mr.  Beers."  It  certainly  would  be  stretching  of  the 
words  far  beyond  their  natural  elasticity  to  say  that  under  such  an  authority 
Waite  had  any  right  to  suppose  that  Beers  liad  the  autliority  from  Bauer  to 
waive  any  of  the  rights  which  he  had  acquired  under  the  instrument  in  writ- 
ing under  seal  which  he  had  obtained  from  Horton.  At  the  time  of  the  writ- 
ing of  tills  letter  Horton  had  been  long  in  default,  and  there  was  nothing 
throughout  the  whole  of  this  transaction  which  authorized  Waite  or  Ilorlon  to 
suppose  that  Beers  had  the  right  to  release  Horton  from  the  performance  of 
his  contract,  or  waive  any  rights  which  Bauer  had  acquired  by  reason  of  the 
default.  It  is  claimed  by  the  learned  court  below  in  its  decision  that  it  would 
be  unconscionable  to  allow  Bauer  to  permit  this  contract  to  be  extended,  and 
then  to  claim  the  default.  There  does  not  seem  to  have  been  presented  upon 
the  face  of  this  record  any  reason  for  this  undue  delay  upon  the  part  of  the 
plaintiff.  He  was  anxious  to  have  the  defendant  Bauer  take  this  title.  He 
was  willing  enough  then,  in  order  to  get  rid  of  the  property  and  obtain  Bauer's 
cash,  to  make  all  sorts  of  promises.  But  he  seems  to  have  l>een  exceedingly 
slow  in  fulfilling  the  obligation  entered  into  in  the  most  solemn  manner.  It 
does  not  seem  to  us  that  rights  acquired  under  an  instrument  under  seal  can 
be  disposed  of  in  this  way  by  an  attorney  who  is  simply  to  determine  as  to  the 
form  of  a  lease,  and  who  has  no  further  or  other  authority.  As  already  stated, 
upon  the  face  of  this  letter  Mr.  Beers  informs  Mr.  Waite  that  he  has  not  the 
authority  to  act,  except  upon  further  instructions  from  Mr.  Bauer.  He  had 
no  other  authority  than  to  settle  the  form  of  the  lease,  which  was  to  carry  out 
the  provisions  of  the  letters  between  Horton  and  the  railroad  company.  The 
court  below  properly  held  that  the  letters  did  not  constitute  a  lease.  It  was  so 
understood  by  the  parties,  because  the  letters  were  there  present;  and,  if  they 
had  been  considered  sufllcient.  the  agreement  in  regard  to  the  lease  was  not 
necessary.  It  was  clear  they  had  in  contemplation  something  more  formal, 
upon  which  Bauer  could  rely,  and  until  the  plaintiff  procured  that  he  had  not 
performed  his  contract;  and  there  is  nothing  to  show  that  Bauer  in  any  way 
«xtended  the  time  to  the  plaintiff  to  perform,  any  more  than  by  being  willing 
some  months  after  the  term  limited  in  the  contract  bad  expired  to  accept  a 
lease.     We  do  not  think  that  there  was  anything  whatever  in  the  authority 


Digitized  by 


Google 


Sup.  Ct.]  PIER80N    V.  CRONK.  573 

conferred  by  Bauer  upon  Beers,  so  far  as  this  evidence  shows,  which  justified 
the  conclusion  that  he  had  any  nuthority  to  waive  any  default  made  by  the 
plaintiff  in  respect  to  the  terms  of  this  agreement  under  seal.  It  is  found  by 
the  court  that  the  contract  between  Borger  and  Bauer  was  made  in  good  faith, 
and  it  is  evident  that  the  reason  why  the  judgment  was  rendered  against  him 
was  because  the  court  was  of  the  opinion  that  Beers  had  the  authority  to  waive 
rigiits  which  the  defendant  had  acquired  by  reason  of  his  agreement  under  seal 
with  the  plaintiff. 

Under  these  ^ircnmstances,  we  think  the  court  took  an  erroneous  view  of 
the  legal  rights  of  these  parties,  and  that  the  judgment  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant,  to  abide  event.    All  concur 


FiERSON  V.  Cbonk.' 
{,Su,p''f'i'M  Cmvrt,  Qeiteral  Term,  First  Department    November  7, 1S89.) 

1.  CosTRACT — Interpretation — Insurance  Companies. 

One  iDBarance  company  passed  under  control  of  another  by  virtue  of  a  contract 
whereby  the  latter  agreed  to  fulfill  contracts  entered  into  by  the  former  with 
policy-holders,  "  to  the  same  extent  and  In  the  same  manner  as  if  no  change  •  *  * 
should  take  place."  Seld,  that  this  was  not  a  contract  to  pay  in  any  event  what 
might  b%  due  on  the  policies,  but  to  fulfill  the  contracts  the  same  as  if  no  change 
had  occurred,  and  that  a  receiver  of  the  former  company  could  not  sue  on  a  guaranty 
of  such  contract  without  showing  that  the  former  oompany  would  have  been  solvent 
if  the  consolidation  had  not  occurred,  or  that  the  failure  of  policy-holders  to  ol>tain 
redress  resulted  from  the  mismanagement  of  the  other  company. 
8.  Recbiters— Actions. 

Where  the  receiver  applied  for  and  obtained  an  order  to  bring  salt  on  the  guar- 
anty, he  cannot  maintain  such  suit  on  the  grotmd  of  the  misappropriation  of  as- 
sets of  the  company  by  defendant. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Henry  B.  Pierson,  receiver,  against  Andrew  W.  Morgan,  on  a 
contract  of  guaranty.  Defendant  having'died  pending  the  action,  it  was  re- 
vived against  his  administratrix,  Justine  M.  Cronk.  From  a  dismissal  of 
the  complaint,  plaintiff  appeals. 

Argued  before  Van  Bkunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Raphael  J.  Moses,  Jr.,  for  appellant.    P.  H.  Vernon,  for  respondent. 

Daniels,  J.  This  action  has  been  brought  by  the  plaintiff  as  receiver  of 
the  Widows'  k  Orphnns'  Benefit  Life  Insurance  Company.  It  was  created 
as  a  corporation  under  the  laws  of  this  state,  and  authorized  to  make  insur- 
ances upon  lives.  On  the  8th  of  March,  1877,  the  corporation  was  dissolved 
by  a  judgment  of  this  court,  upon  the  application  of  the  attorney  general; 
and  this  action  was  brought  by  the  receiver  appointed  upon  the  dissolution 
of  the  corporation,  to  recover  the  amount  unpaid  upon  policies  of  insurance 
issued  by  the  company.  To  maintain  the  action  agninst  the  intestate,  who 
died  during  its  pendency,  a  proposal  made  by  him  as  president  of  the  Mut- 
ual Protection  Life  Insurance  Company,  and  by  tlie  vice-president  and  secre- 
tary of  that  company,  to  the  trustees  of  the  Widows'  &  Orphans'  Benefit  Life 
Insurance  Company,  on  the  5th  of  March,  1871,  was  read  in  evidence.  By 
this  proposal  an  offer  was  made  to  purchase  the  majority  of  the  stock  of  the 
Widows'  &  Orphans'  Company,  and  substantially  to  consolidate  it  with  the 
Mutual  Protection  Life  Insurance  Company.  This  proposal,  to  that  extent, 
was  accepted  as  a  basis  for  the  consolidation  of  tlie  two  companies.  The 
stock  to  the  amount  required  for  this  purpose  was  purchased  by  the  officers  of 
the  Mutual  Protection  Life  Insurance  Company;  a  majority  of  the  directors 
or  trustees  of  the  Widows'  &  Orphans'  Company  resigned,  and  others,  selected 
for  that  purpose  by  the  Mutual  Protection  Life  Insurance  Company,  were 

>  AlOnidng  5  N.  Y.  Supp.  58. 
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elected  as  their  successors;  and  in  this  manner  the  Widows'  &  Orphans' 
Company  wrs  placed  under  the  control  and  management  of  the  Mutual  Pro- 
tection Life  Insurance  Company.  The  latter  company  afterwards  transferred 
Its  assets  to  still  another  company,  which  Anally  became  insolvent.  The 
plaintiff  averred  the  intestate  to  have  become  liable  for  the  payment  of  the 
amounts  left  unpaid  upon  the  policies  of  the  Widows'  &  Orphans'  Company, 
by  reason  of  a  contract  entered  into  as  a  part  of  the  proposal,  the  performance 
of  which  was  guarantied  by  him.  In  support  of  the  appeal  it  has  been  alleged 
that  the  plaintiS  was  also  entitled  to  maintain  the  action  because  of  the  mis- 
appropriation of  the  assets  of  the  Widows'  &  Orphans'  Company;  and  provis- 
ions of  the  statute  of  this  stale  have  been  referred  to  as  sustaining  this  theory. 
But  it  is  siiQlcient,  by  way  of  answer  to  this  position,  to  say  that  the  action 
was  not  brought  in  that  form.  It  was  upon  an  alleged  guaranty  of  the  pYo- 
posed  contract  of  the  Mutual  Protection  Company  that  tlie  complaint  was 
formed;  and  that  tliis  was  tlie  understanding  at  the  time  when  the  action 
was  about  to  be  commenced  appears  from  the  petition  made  for  leave  to  com- 
mence and  prosecute  it.  Tbat'petitiou  applied  for  a  direction  for  tlie  receiver 
to  "bring  an  action  against  the  guarantors  upon  the  said  contract,  or  that 
your  petitioners  may  have  leave  to  commence  such  action  in  his  name  as  re- 
ceiver, for  their  benefit  and  the  benefit  of  such  other  policy-holders  of  said 
Widows'  &  Orphans'  Company  who  may  come  in  and  contribute  to  the  expenses 
of  such  proceeding,  upon  giving  indemnity  to  said  receiver  in  such  sum  as  to 
the  court  may  seem  just."  The  order  which  was  made  pursuant  to  the  applica- 
tion WHS  of  the  same  tenor,  for  it  authorized  the  applicants  "to  commence  a 
suit  in  behalf  of  themselves,  and  of  others  similarly  situated,  in  the  name  of 
Henry  K.  Piereon,  receiver  of  the  Widows'  &  Orphans'  Benefit  Life  Insurance 
Company,  upon  the  guaranty  in  said  petition  set  forth."  There  was  no  mis- 
understanding, therefore,  as  to  the  nature  of  the  proceeding  intended  to  be 
talsen  when  the  application  and  order  were  made,  and  the  complaint  itself 
discloses  no  other  intention  than  to  proceed  upon  the  alleged  guaranty,  as  the 
ground  of  action;  and,  unless  the  plaintiff  can  maintain  the  ri);ht  to  recover 
in  the  action  upon  the  guaranty,  it  necessarily  must  fail,  as  it  was  held  that 
it  should  at  the  circuit.    5  N.  Y.  Supp.  53. 

In  the  proposal  which  formed  the  basis  of  the  consolidation  of  the  widows' 
&  Orphans'  Company  with  the  Mutual  Protection  Life  Insurance  Company 
this  statement  was  made:  "It  need  hardly  be  said — but  for  greater  clearness 
we  do  say,  and  tliereto  pledge  ourselves — ^that  the  contract  obligations  entered 
into  by  the  Widows'  &  Orphans'  Company  with  its  policy-holders  and  others, 
of  every  name  and  nature,  will  be  rigorously  f  ultiUcd,  to  the  same  extent  and 
in  the  Slime  manner  as  if  no  change  such  as  is  contemplated  should  take 
place."  And  following  the  proposal  was  added  this  guaranty:  "In  considera- 
tion of  one  dollar  to  each  of  us  paid,  and  for  other  valuable  considerations  as 
thereunto  moving,  we  hereby  individually  and  collectively  guaranty  the  fulfill- 
ment of  the  agreement  in  the  foregoing  letter  of  the  Mutual  Protection  Life  In- 
surance Company, " — which  was  subscribed  by  the  intestate,  as  one  of  the  par- 
lies to  it.  Theeflectof  these  two  instruments  was  caiefully  considered  in  Wise 
Morgan,  13  Daly,  402.  That  was  an  action  brought  by  a  policy-bolder  in  the 
Widows'  &  Orphans'  Company,  to  recover  the  amount  unpaid  upon  it  under 
this  guaranty ;  but  it  was  held  by  the  court  that  the  action  could  not  be  main- 
tained— First,  for  the  reason  that  the  guaranty  itself  did  not  inure  to  the  ben- 
efit of  the  individual  policy-holders;  and,  secondly,  for  the  reason  that  it  con- 
templated no  uiore  than  the  faithful  management  and  administration  of  the 
affairs  of  the  Widows'  &  Orphans'  Company  by  the  oflBcers  to  be  placed  in 
charge  after  the  consolidation  should  be  affected.  This  case  was  afterwards 
appealed  to  the  court  of  appeals,  and  the  judgment  was  aSlrmed  in  103  X.  Y. 
682.  The  present  action  difl'ers  from  the  case  then  before  thecourt  in  the  cii^ 
cumstance  that  it  has  now  been  brought  by  the  receiver,  not  only  r^resent- 
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ing  the  Widows'  &  Orphans'  Company,  but  also  Its  policy-holders  and  othei 
-creditors.  He  is  in  a  situation,  therefore,  wliere,  if  this  contract  could  be 
legally  construed  to  create  a  pecuniary  obligation  for  the  payment  of  the 
amounts  mentioned  in  the  (>olicie.s  for  whose  recovery  the  suit  has  been  brought, 
it  might  be  maintained.  But  no  such  obligation  as  that  appears  to  have  been 
intended  to  be  entered  into,  either  by  the  Mutual  Protection  Life  Insurance 
Company  itself  or  by  the  persons  subsciibing  this  guaranty.  What  the  otti- 
cers  of  the  Mutual  Protection  Company  proposed  to  do  was  to  fulfill  the  policy 
contracts,  as  well  as  others,  of  the  Widows'  &  Orphans'  Company,  to  the  same 
«xtent  and  in  the  same  manner  as  that  would  have  been  done  if  no  change  in 
the  way  of  a  consolidation  should  talce  place.  It  was  not  proposed,  in  any 
«vent,  to  pay  what  might  become  due  uport  the  policies  of  the  Widows'  &  Or- 
phans' Company,  but  to  fulfill  the  contracts  the  same  as  though  the  change 
which  was  contemplated  should  not  be  brought  about;  and  that  is  all  that  tlie 
intestate  himself  became  liable  for  by  subscribing  th6  guaranty,  as  he  did,  at 
the  foot  of  the  proposal.  There  was  no  pecuniary  obligation  assumed,  in  any 
«vent,  to  pay  the  policies;  but  the  agreement  was  to  manage  the  affairs  of  the 
consolidated  companies  in  such  a  manner  that  the  holders  of  policies  in  the 
Widows'  &  Orphans'  Company  should  be  In  the  same  condition  as  though  no 
consolidation  had  been  projected.  And  the  difficulty  in  the  way  of  maintain- 
ing the  plaintiff's  action  seems  to  arise  out  of  the  circumstance  that  proof  was 
not  given  at  tlie  trial  that  tlie  Widows'  &  Orphans'  Company  would  have  been 
in  any  better  pecuniary  condition  than  it  was  at  the  time  when  the  receiver 
WHS  appointed  if  this  consolidation  had  not  taken  place.  It  was  shown  that  the 
pecuniHry  condition  of  the  Widows'  A  Orplians'  Benefit  Life  Insurance  Com- 
pany on  the  1st  of  October,  1871,  was  then  such  as  to  exhibit  its  ability  to  pay 
off  the  amounts  mentioned  in  its  policies;  and  further  proof  was  given  to  the 
effect  that  the  M  uiual  Protection  Life  Insurance  Company  was  not  in  that  pe- 
cuniary or  solvent  condition.  But  no  evidence  was  given  tending  to  estab- 
lish tlie  fact  that  it  was  by  reason  of  this  disparity  then  existing  in  the  pecun- 
iary situation  of  the  two  companies  that  these  policy-holders  were  prevented 
from  securing  the  paymi-ntof  the  amounts  for  which  the  company  became  lia- 
ble. There  may  have  been  a  remote  probability  that  such  was  the  fact,  and 
that  if  it  had  not  been  for  the  consolidation  of  the  two  companies  the  persons 
represented  by  the  receiver  might  have  been  paid  the  amounts  maturing  upon 
their  policies;  but  this  was  in  the  nature  more  of  conjecture  than  proof,  and 
the  case  was  left  in  that  condition  where  the  court  could  very  well  hold  that 
the  failure  of  the  holders  of  these  policies  to  obtain  indemnity  did  not  result 
from  any  failure  in  the  managementand  conduct  of  the  affairs  of  the  Widows' 
&  Orphans'  Company,  or  that  the  company  would  have  been  in  a  solvent  con- 
dition if  this  consolidation  had  never  taken  place.  Proof  of  one  of  these  facts 
was  essential,  under  the  agreement  and  the  guaranty  entered  into,  to  entitle 
the  plaintiff  to  maintain  this  action ;  and,  inasmuch  as  it  was  not  given  in  the 
case,  the  court  was  juAified  in  dismissing  the  plaintiff's  complaint.  The  judg- 
ment should  therefore  be  alBrmed.    All  concur. 


MA0DOMAI.D  et  al.  o.  Wallstein  et  al. 

(Swpreme  Court,  Special  Term,  New  York  County.    November  1, 1889.) 

EhsAm]Oi.sKT  CoNVBTAHOBS— Actions  to  Bet  Abidb— Puiadiko. 

A  general  creditor  cannot  maintain  an  action  to  set  aside  judgments  confessed 
and  transfers  of  propertymade  by  his  debtor,  as  being  In  violation  of  the  general 
assignment  act  of  New  York,  where  the  complaint  discloses  no  intention  by  the 
debtor  to  make  an  assignment. 

Action  by  Robert  Macdonald  and  othei-s  against  Anna  Wallstein  and  oth- 
ers.    Defendant  Wallstein  demurs  to  the  complaint. 

Blumetutiel  <t  Hirsch,  for  plaintiffs.     Benno  Loewy,  for  defendants. 
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Pattebsok,  J.  The  complaint  in  this  action  sets  forth  that  the  plaintiffs 
are  creditors  of  the  defendants  Wallstein  &  Heineman.and  that  such  defend- 
ants were  copartners  in  business,  and  being  in  failing  circumstances,  and  in- 
tending to  give  up  -their  business,  on  the  21st  day  of  May,  1889,  confessed 
various  judgments  to  parties  named  in  the  complaint,  and  conspired  with 
other  defendants  to  evade  the  statute  regulating  general  assignments,  and  re- 
stricting preferences  in  such  assignments  to  one-third  of  the  assets  of  the  as- 
signors; and  that  with  such  intent  they  transferred  all  their  outstanding  ac- 
counts to  one  of  the  derendants;  and  that  the  persons  who  received  the  con- 
fessions of  judgments  and  transfers  of  property  knew  that  the  debtors  were 
insolvent,  and  also  knew  that  the  debtors  intended,  by  means  of  such  trans- 
fers, to  evade  the  provisions  of  the  general  assignment  act,  and  that  the  judg- 
ments and  transfers  werS  made  and  given  in  order  to  devote  more  than  one- 
third  of  the  assets  of  the  insolvent  Arm  to  the  preferential  payment  of  debts. 

The  only  ground  upon  which  the  action  is  bused,  therefore,  is  an  attempted 
evasion  of  the  provisions  of  the  general  assignment  act,  as  that  act  now  reads. 
There  can  be  no  claim  that  the  complaint  may  be  regarded  as  an  ordinary 
creditors'  bill,  as  the  plaintiffs,  not  being  judgment  creditors  with  executions 
returned  unsatisfied,  are  not  in  the  position  to  file  such  a  bill.  No  authority 
is  shown  to  support  this  action,  .unless  those  cases  in  which  it  has  been  held 
by  this  court  at  special  term,  and  by  the  supreme  court  of  the  United  States 
in  the  rase  of  White  v.  Cotzhausen.  129  U.  S.  329,  9  Sup.  Gt.  Rep.  309,  that 
voluntary  transfers  of  property,  made  contemporaneously  with  the  general 
assignment,  may,  according  to  the  circumstances  of  the  case,  be  regarded  as 
part  of  the  act  of  assignment;  so  that  an  assignee,  or,  in  case  he  declines,  a 
creditor  at  large,  may  bring  an  action  in  aid  of  tlie  assignment,  to  have  the 
property  thus  voluniarily  transferred  brought  under  the  operation  of  the  as- 
signment, and  to  set  aside  such  transfers, — may  l>e  considered  as  affecting 
this  case.  But  there  is  nothing  in  any  of  the  cases  referred  to  which  gives 
support  to  such  an  action  as  tills.  There  was  no  intention  whatever,  so  far 
as  this  complaint  discloses,  on  the  part  of  the  debtor  firm  to  make  an  assign- 
ment for  the  benefit  of  creditors.  On  the  contrary,  it  appears  that  they  did 
not  intend  to  take  advantage  of  the  general  assignment  act;  and  there  is  noth- 
ing in  that  act  which  compels  debtors  in  failing  circumstances  to  resort  to  its 
provisions,  and  to  put  their  property  in  the  hands  of  a  trustee  for  creditors. 
The  provisions  of  that  act  only  apply  to  cases  in  which  an  assignment  is  made, 
and  the  interdiction  upon  preferences  relates  only  to  preferences  made  in  the 
instruments  authorized  by  that  act.  There  is  nothing  in  it  which  changes  the 
general  rule  of  law,  existing  in  this  state,  that  a  debtor  may  prefer  a  creditor 
by  confession  of  judgment,  or  by  the  absolute  transfer  of  property.  There 
can  therefore  be  no  such  thing  as  evading  a  statute  by  which  the  party  per- 
forming the  act  complained  of  is  not  bound,  and  is  not  required  by  law  to 
follow.  That  these  confessions  of  judgment  and  transfers  may  be  fraudulent, 
and  may  be  set  aside  by  a  plaintiff  properly  in  court,  is  not  the  question  here. 
The  sole  question  is  whether  of  not  a  general  creditor  may  maintain  an  action 
to  set  aside  such  judgments  and  transfers,  as  being  in  violation  of  the  terms 
and  provisions  of  the  assignment  act.  I  think  there  can  be  no  doubt  that  the 
general  assignment  act  does  not  apply  at  all;  and  therefore  the  demurrer  must 
be  sustained,  and  judgment  ttiereupon  ordered  in  favor  of  the  defendant  de- 
murring, with  costs. 
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Bandmann  V.  Jones. 

(Supreme  Ooturt,  Generol  Term,  Jf*-«t  Depart»n«nt    Norember  7, 1889.) 

Dapoamoss— 0»  Pabtt— Applioatioh. 

An  application  br  defendant  to  examine  plalatifl,  in  an  action  for  libel,  befon 
trial,  under  Code  CItU  Proo.  N.  T.  i\  870, 872,  relating  to  taking  depositions  of  par- 
tlesbefore  trial,  and  the  contents  of  the  affidavit  therefor,  which  states  that  the 
answer  inteoded  to  be  made  Is  the  general  denial,  and  that  the  facts  set  forth  in 
fhe  alleged  libel  are  trae,  and  that  it  is  necessary  to  examine  plaintiff  concerning 
these  facta,  without  averring  that  they  are  not  within  defendant's  knowledge,  or 
readily  attainable  by  him,  is  Insuffloient. 

Appeal  from  special  term,  Nevr  York  county. 

Action  for  libel  by  Daniel  E.  Bandmann  against  Oeorge  Jones,  as  treasurer 
of  the  New  York  Times,  a  joint-stock  association.  Defendant  obtained  an 
order  for  the  examination  of  plaintiff  before  trial,  which  plaintiff  moved  to 
vacate.  His  motion  was  denied,  and  he  appeals.  Code  Civil  Proc.  N.  Y.  8 
870,  relates  to  taking  the  deposition  of  a  party  to  sn  action  before  trial,  and 
section  872  specifies  what  shall  be  the  contents  of  the  affidavit  for  such  exam- 
ination. 

Argued  before  Yan  Bbunt.  F.  J.,  and  BRAmr  and  Daniels,  J  J. 

Benno  Loewy,  for  appellant.    Tovmsend,  Dyett  <t  Einstein,  for  respondent. 

Daniels,  J.  The  action  has  been  brought  tor  the  publication  of  an  alleged 
libel  in  the  New  York  Times,  and  the  order  was  made  for  the  examination  of 
the  plaintiff,  upon  the  statement  that  his  testimony  is  material  and  necessary 
for  the  defendant  in  the  defense  of  the  action,  and  to  enable  him  to  prepare 
his  answer.  The  facts  concerning  which  it  is  stated  to  be  necessary  to  ex- 
amine the  plaintiff  are  those  which  are  set  forth  in  the  aHeged  libelous  publi- 
cation, and  the  answer  intended  to  be  made  is  stated  to  be  that  of  a  general 
denial,  and  that  the  facts  set  forth  in  the  alleged  publication  are  true.  But 
neither  of  these  statements,  nor  all  of  them  taken  together,  indicate  the  ex> 
Istence  of  any  necessity  for  examining  the  plaintiff  as  a  witness  in  the  action 
before  trial.  It  has  not  been  set  forth  tliat  the  facts  upon  which  the  answer 
is  designed  to  be  made  are  not  at  present  witliin  the  knowledge  of  or  otherwise 
readily  attainable  by  the  defendant.  The  presumption,  on  tne  concrary,  is 
that  they  mnst  be  within  his  knowledge,  or  had  been  obtained  by  him,  or  oth- 
ers in  the  employment  of  the  association,  before  the  time  when  this  publica- 
tion was  made.  From  the  statement  made  in  his  own  affidavit,  and  that  of 
the  attorney  added  to  it,  they  can  be  accepted  as  entirely  truthful  and  reliable, 
and  still  no  probable  necessity  for  the  examination  of  the  plaintiff  in  this  man- 
ner has  been  disclosed.  Tlie  defendant  certainly  has  the  ability  to  deny  t)ie 
Bllegations  in  the  plaintiff's  complaint  without  such  an  examination,  and  so  if 
the  tacts  have  come  to  his  information  justifying  the  publication  he  may  also 
allege  the  truth  of  the  publication,  without  In  any  manner  being  dependent 
upon  evidence  to  be  derived  fron)  the  plaintiff.  If  this  cannot  be  done,  the 
least  that  can  be  expected  is  that  the  affidavits  should  disclose  such  a  st-ate  of 
facts.  There  can  be  no  difficulty,  in  an  application  of  this  description,  for 
the  party,  in  whose  behalf  it  may  be  made,  to  state  why  it  becomes  necessary 
to  examine  the  opposite  party;  and,  if  the  applicant  has  not  already  the  infor- 
mation to  be  acquired,  that  readily  admits  of  a  distinct  statement  to  that  ef- 
fect. It  was  equally  so  as  to  ttie  necessity  of  acquiring  further  inforaiation 
for  the  purposes  of  the  proposed  pleadings,  or  to  prepare  the  case  for  trial. 
And  the  additional  statement  may  also  readily  be  made  where  the  facts  will 
Justify  it,  showing  the  party's  dependence  upon  evidence  to  be  procured  in 
this  manner  for  the  attainment  of  one  or  the  uther  of  these  objects.  As  much 
as  that  is  required  by  the  authorities  applicable  to  applications  of  this  charac- 
ter. It  is  true  that  in  the  case  of  Herbage  v.  City  of  Utiea,  109  N.  Y.  81,  16 
NT.  ¥•  Bep.  62,  the  broadest  possible  discretion  has  been  stated  to  exist  for  the 
v.7H.y.s.no.l2 — 37 


Digitized  by 


Google 


678  NEW    YOBK   8DPPLEMENT,  Vol.  7.  [Sup.  Ct. 

making  of  this  class  of  orders.  But  this  decision  does  not  appear  to  be  in 
harmony  with  what  was  decided  in  the  same  court  in  Jenkins  v.  Putnam, 
106  N.  Y.  272.  12  N.  E.  Rep.  613,  wliere  it  was  stated  in  the  opinion  followed 
by  the  court  that  "the  affldaTit  is  required  to  disclose  tlie  nature  of  the  ac- 
tion, and  to  set  forth  that  the  testimony  of  the  party  is  material  and  necrs- 
sary,  and  the  judge  must  be  able  to  see  from  the  facts  stated  tliat  the  testi- 
mony is  matprial  and  necessary.  If  from  the  nature  of  the  action  and  the 
other  facts  disclosed  he  can  see  that  the  examination  is  not  necessary  for  the 
party  seeking  it,  then  it  cannot  be  supposed  that  it  was  the  legislative  intent 
that  he  should  be  obliged,  nevertheless,  to  make  the  order.  Here  there  is  no 
allegation  in  the  atlidavit  showing  tliat  the  facts  were  not  perfectly  known  to 
the  detemlant,  or  that  it  was  important  for  him  to  have  the  testimony  of  the 
plaintiff  before  the  trial,  or  that  he  had  any  reason  to  apprehend  that  he  could 
not  Iiave  his  examination  at  the  trial."  The  construction  in  this  manner  to 
be  placed  upon  the  provisions  of  the  Code  are  in  strict  harmony  with  the  de- 
cisions which  have  generally  been  made  by  this  court  upon  the  same  subject, 
and  seem  to  meet  the  necessity  of  the  case,  rattier  than  the  wideand  unlimited 
range  of  discretion  mentioned  in  tlie  later  authority.  In  Strakosch  v.  Pub- 
lishing Co.,  6  N.  Y.  Supp.  246,  an  application,  supported  by  aflSdavits  sub- 
stantially the  same  as  those  used  in  this  action,  was  held  not  to  be  sufficiently 
sustained  for  the  support  of  an  order  for  the  examination  of  the  plaintiff. 
And  Salcom  v.  Adams,  2  ]!T.  Y.  Supp.  255,  supports  this  construction  of  the 
law,  and  so  does  Kirkland  v.  Moss,  11  Abb.  N.  C.  421;  Weston  v.  Reich,  1  N. 
Y.  Supp.  412 ;  and  Williams  v.  Folsom,  6  N.  Y.  Supp.  211.  And  Dudley  v.  Pub- 
lishing Co.,  6  N.  Y.  Supp. 888, in  no  manner  extends  these  rulings;  for  there 
it  was  shown  to  have  become  neces.sary,  by  tlie  examination  of  the  plaintiff, 
to  identify  the  letter  which  was  published  with  the  one  written  by  him.  Under 
the  rule  which  has  been  settled  and  followed,  although  not  uniformly,  yet  by 
most  of  the  authorities,  the  order  which  has  been  made  in  this  case  cannot  be 
Bustained,  but  it  should  be  reversed,  with  the  usual  costs  and  disbursementa. 
All  concur. 


In  re  Flobanob'b  Wiii. 
(Supreme  Coxirt,  Oeneral  Term,  First  Department.    Kovember  7, 188B.) 

Domicile  or  Wife — Skfasatiok  fkom  Husband. 

A  wife  who  lives  apart  from  her  husband  for  12  years  by  mutual  consent,  dniing 
which  time  their  children  live  with  her,  and  are  wholly  supported  by  her,  the  hus- 
band living  in  another  state,  and  contributing  nothing  to  the  support  of  the  wife  or 
obildren,  acquires  a  domicile  in  the  state  where  she  lives,  so  that  the  husband's 
rights  in  her  property  at  her  decease  are  Kovemed  by  the  laws  of  that  state,  and 
not  of  the  state  where  the  husband  resides. 

Appeal  from  surrogate's  court,  New  York  county. 

Motion  to  vacate  the  probate  of  the  will  of  Rosalie  Florance.  The  motion 
was  made  by  the  husband  of  deceased,  who  appeals  from  an  oider  denying 
the  same. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Barrett,  JJ. 

George  H.  Yeaman,  for  appellants.  Chas.  B.  Miller,  for  executors,  re- 
spondents. Edward  W.  Sheldon,  for  United  States  Trust  Company,  as  trus- 
tee under  will.    Meyer  BuUel,  special  guardian,  pro  se. 

Van  Brttnt.  P.  J.  This  application  is  a  renewal  of  one  made  in  June, 
1888,  pursuant  to  leave  duly  given.  It  appears  from  the  papers  before  the 
learned  surrogate  that  the  petitioner  and  appellant  resides  in  the  city  of  Phil- 
adelphia, state  of  Pennsylvania,  and  that  he  was  the  husband  of  Rosalie  Flor- 
ance, who  died  on  October  12, 1887,  in  Europe.  That  in  November,  1887,  the 
last  will  and  testament  of  said  Rosalie  was  flled  for  probate  with  the  surro- 
gate of  New  York,  and  at  the  same  time  a  petition  was  presented  alleging 


Digitized  by 


Google 


Sop.  Ct]  in  BE  flobance's  will.  579 

that  she  bad  been  previous  to  her  death  a  resident  of  the  county  of  New  York. 
A  citation  was  duly  issued  to  and  served  upon  all  persons  entitled  to  notice, 
inrliiding  the  petitioner,  to  attend  the  probate  of  the  will.  That  the  petitioner 
neglected  to  appear,  and  the  said  will  was  admitted  to  probate,  and  letters 
testamentary  issued  thereon.  The  petitioner  stated  in  his  petition  that  he  did 
not  attend  the  probate  of  the  will,  because  he  did  not  suppose  that  any  of  his 
rights  would  be  affected  thereby,  and  that  within  a  weei;  or  so  after  said  pro- 
bate the  petitioner  learned  that  said  will  hnd  been  improperly  probata,  in 
that  the  deceased  was  not  a  resident  of  New  Yorl£  at  the  time  of  her  death, 
and  be  was  advised  by  counsel  that  steps  should  be  taken  tft  modify  and  cor- 
rect said  probiite;  that  thereupon,  on  June  21,  1888,  a  petition  was  presented 
to  the  surrogate's  court,  upon  which  a  citation  was  issued,  and  such  proceed- 
ings had  that  in  October,  1888,  the  motion  was  denied;  and  that  pursuant  to 
leave  granted  the  petition  in  question  was  presented  in  December,  1888.  It 
further  appeared  that  the  petitioner  and  said  Rosalie  were  married  in  the  year 
liiGO,  and  in  the  city  of  New  York,  where  she  was  born,  and  had  alwnys  re- 
sided up  to  the  time  of  her  marriage  to  the  petitioner.  That  ttie  petitioner 
asd  his  said  wife  then  went  to  Philadelphia  to  live,  and  resided  there  until 
1873,  when  they  broke  up  housekeeping,  and  resided  in  various  places.  In 
the  fall  of  1875  the  petitioner  and  his  wife  iinally  separated  from  one  an- 
other, he  making  his  home  in  Philadelphia,  and  she,  with  three  children,  in 
New  York;  she  taking  care  of  and  maintaining  them.  The  said  Rosalie,  from 
her  savings  of  some  property  left  her,  accnmubteJ  some  060,000,  which  com- 
prised her  estate  at  her  death.  The  petitioner  claims  that,  as  no  legal  sepa- 
ration had  taken  place  between  them,  although  they  bad  lived  apart  for  12 
years,  the  residence  of  his  wife  was  that  of  her  husband,  viz.,  PennsylvaniA, 
and  that  by  the  laws  of  said  state  he  was  entitled  to  share  in  her  estate,  which 
would  not  be  the  case,  were  she  a  resident  of  New  York. 

The  whole  claim  of  the  plaintiff  is  based  upon  the  old  rule  that  a  woman  in 
ntarriage  acquires  the  domicile  of  her  husband,  and  changes  it  with  him.  It 
is  admitted  that^a  wife  may  procure  a  separate  domicile  for  purposes  of  di- 
vorce, but  it  seems  to  be  claimed  that  such  domicile  cannot  be  procured  for 
any  other  purpose.  The  old  rule  in  reference  to  a  married  woman's  domicile 
4»nnot  certainly  prevail,  in  view  of  the  rights  which  are  recognized  to  be  hers 
by  the  statutes.  The  property  relations  between  husband  and  wife  have  been 
entirely  changed  since  the  rule  in  question  has  obtained,  and  the  reasons  for 
the  rule  no  longer  exists.  The  wife  is  now  a  distinct  legal  entity,  having  in  the 
disposition  of  her  property  all  the  rights,  and  even  more,  than  a  husband  has 
ever  possessed,  and  the  husband  has  no  control  whatever  over  her  movements 
or  her  disposition  of  her  property.  In  the  case  at  bar  it  appears  that,  in  1875, 
the  petitioner  and  his  wife  agreed  to  separate;  slie  to  take  their  children  and 
maintain  them.  They  did  separate,  he  going  to  Philadelphia,  and  she  living 
in  New  York,  which  had  been  her  home  before  marriage,  and  supporting 
their  children  from  her  own  means.  There  is  no  pretense  that  the  petitioner 
ever  contributed  a  cent  to  the  support  of  his  wife  or  their  children  since  1875, 
or  offered  to  do  so,  and  the  best  that  he  can  say  in  his  petition  is  that  he  never 
refused  to  provide  a  home  for  his  said  wife  or  her  children  in  the  city  of  Phil- 
adelphia. Probably  he  was  never  asked  to  do  so,  and  consequently  did  not 
refuse;  but  he  nowhere  alleges  that  he  offered  to  provide  a  home  for  his  wife 
And  children  anywhere,  and  probably  he  did  not.  They  had  agreol  to  live 
separated,  and  she  had  agreed  to  support  herself  and  her  children.  She  then, 
by  and  with  his  consent,  acquired  a  domicile  in  New  York;  made  that  her 
home,  and  that  of  her  children ;  and  certainly,  if  she  was  enough  of  a  resident 
to  institute  divorce  proceedings,  as  is  conceded,  she  is  enough  of  a  resident  to 
leave  her  property  to  her  ch'ldren,  and  to  be  protected  from  the  claim  of  a 
husband  with  whom  she  had  not  lived  for  12  yeai-s,  and  who  has  not  during 
that  time  either  contributed  or  offered  to  contribute  to  her  support  or  to  that 
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of  their  rhildren,  and  who  desires  now,  iindir  a  legal  fiction,  to  take  away 
from  his  own  children  a  portion  of  their  mother's  inlieritance.  The  motion 
was  decided  correctly  by  the  learned  surrogate,  and  the  order  appealed  from 
sliould  be  atlirmed,  with  costs  to  each  of  the  parties  appearing  as  respondents. 
Ail  concur. 


Btabb  0.  Stabr  et  al. 
(Supreme  Court,  General  Term,  FirH  Department    Novonber  7, 1880.) 

i.  Wiix8—CoH8Ta70TiON— Rents  or  Land. 

A  testator  bequeathed  to  Ms  wife,  for  life,  one-third  of  the  use  and  Inoome  of  his 
land,  without  alluding  to  taxes  and  other  expenses,  and  directed  his  executors  to 
lease  the  remaining  two-thirds,  and  out  of  the  rents  "to  pay  all  taxes,  expenses,  and 
repairs,  and  all  other  cbarges  thereon, "  and  to  divide  the  residue  between  hia  chil- 
dren, for  life,  "and,  after  their  death,  I  do  devise  and  bequeath  the  same  to  their 
heirs,  in  fee,  forever. "  Held,  that  the  widow  was  entitled  to  one-third  of  the 
rents  and  profits,  undiminished  by  taxes  or  other  expenses. 

B.  Samk — Dbvisk  in  Libo  or  Uowek. 

The  devise  of  one-third  of  the  rents  and  profits  of  the  land  to  testator's  wife 
will  be  deemed  in  lieu  of  dower,  as  it  would  otherwise  partly  defeat  the  disposition 
made  by  the  wlU  of  the  rents  and  profits  of  the  other  two-thirds, 

8.  Estoppel — In  Pais — Voluntart  Patmsnt. 

Where,  before  suit,  plaintiff  agreed  with  four  of  the  children  to  relinqnlsh  her 
claim  of  dowor,  in  consideration  that  the  other  parties  acknowledge  her  right  to 
one-third  of  the  gross  profits  of  the  land,  and  thereafter  the  money  is  volnntarily 
paid  to  and  received  by  plaintifF,  under  a  claim  of  right,  the  parties  to  the  agree- 
ment are  estopped  from  recovering  money  respectively  claimed  or  piUd  under  ik 

Appeal  from  special  term.  New  York  county. 
•  Action  by  XuLlian  S.  Starr  against  Sarali  M.  Starr  and  others  for  the  parti- 
tion of  two  parcels  of  land.    From  an  interlocutory  and  a  final  judgment 
Sarali  M.  Starr  appeals. 

Argued  before  Van  Bbvnt,  F.  J.,  and  Barrett  and  Dankls,  JJ. 

Albert  Mathews,  for  appellant.  Theodore  H.  aUkinan  and  Frederick  H. 
Mann,  for  respondent.  • 

Daniels,  J.  The  plaintiff's  right  to  maintain  the  action  for  the  partition 
and  sale  of  tiie  two  parcels  of  real  estate  described  in  the  judgment  lias  not 
been  questioned.  But,  as  a  part  of  the  judgment  which  has  been  recovered, 
the  defendant  has  been  declared  to  be  liable  for  moneys  received  by  her  as  a 
tenant  for  life,  and  which  she  has  been  required  in  part  to  refund  to  the  plain- 
tiff, and  in  part  to  other  defendants  in  the  action.  These  moneys  for  which 
she  has  been  held  liable  represent  taxes  and  other  charges  upon  one-tliird  of 
tlie  two  parcels  of  real  estate.  They  were  owned  by  her  husband  at  the  time 
of  his  decease.  He  left  a  will,  including  in  the  fourth  and  sixth  paragraphs  a 
disposition  of  these  parcels  of  land.  By  these  paragraphs  it  was  declared: 
"Fourth.  I  give  and  bequeath  to  my  wife.  Sarah  Maria,  the  use  and  income 
of  one  third  part  of  my  house  and  lot  of  land,  situate  and  lying  in  the  city  of 
New  Yoric,  and  known  as  number  seven  Great  Jones  street;  also,  one-third 
of  the  use  and  income  of  my  store  and  lot  of  land  in  the  city  of  New  York, 
and  known  as  number  five  Barclay  street,  during  her  natural  life.  Sixth.  I 
authorize  and  direct  my  said  executors,  or  such  of'  them  as  shall  take  upon 
themselves  the  execution  of  this  will,  the  survivor  or  survivors  of  them,  to 
lease  or  rent  that  portion  of  my  real  estate  not  heretofore  devised,  being  two- 
thirds  of  my  house  and  lot  of  land  known  as  number  seven  Great  Jones  street, 
also  my  store  and  lot  of  land  known  as  number  five  Barclay  street,  from  time 
to  time  to  collect  the  rents  and  income  thereof,  to  pay  all  taxes,  expenses,  and 
repairs,  and  all  other  charges  thereon,  and  to  divide  the  residue  of  the  income 
thereof,  and  pity  the  same  in  equal  portions  to  my  five  children,  Nathan  S. 
Starr,  Harriet  W.  Barry,  Zalomon  W.  Starr,  Mary  £.  Starr,  Frederick  A. 
Starr,  during  their  natural  lives;  and  after  their  death  I  do  devise  and  be- 
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qneatb  the  same  to  their  heirs,  in  fee,  forever."  And  the  persons  in  the 
management  of  the  property,  under  the  authority  of  the  executor,  paid  over 
to  the  defendant,  as  the  widow,  one-third  of  the  ^ross  rents  or  profits  of  these 
two  parcels  of  land.  It  was  held  at  the  trial  tliat  this  was  an  unauthorized 
disposition  of  such  proceeds,  so  far  as  taxes  and  the  expenses  of  necessary  re- 
paii-s  were  paid  upon  ttiia  one-third;  and  tiiat  for  the  amounts  received  by 
her.  to  this  extent,  slie  should  be  held  accountable  to  the  other  parties  who, 
by  the  sixth  paragraph  of  the  will,  were  interested  in  the  estate. 

But  in  tiie  fourth  paragraph  the  use  and  income  of  one-third  of  these  par- 
cels of  land  were  unqualifiedly  devised  to  the  widow.  It  is  true,  if  tiiis  de- 
vise stood  by  itself,  and  was  all  that  was  contained  in  the  will  relative  to  her 
life-estate,  that  she  miglit  legally  be  obliged  to  bear  the  necessary  expenses  of 
keeping  her  one-third  of  the  property  in  repair,  and  of  paying  the  taxes  and 
assessments  upon  that  third.  But  by  the  sixth  paragraph  tlie  testator  appears 
to  have  had  this  subject  particularly  in  mind.  His  attention  was  directed  to 
these  charges,  and  to  the  propriety  of  making  a  provision  for  their  payment 
in  tlie  will;  and,  if  he  had  been  disposed  to  subject  this  third  to  the  payment 
of  any  part  of  these  charges,  it  is  reasonable  to  suppose  that  lie  would  liave  so 
declared  in  the  fourth  paragraph  of  his  will.  But  he  failed  to  do  that,  or  to 
make  any  allusion  whatever  to  this  subject.  That  was  reserved  for  the  sixth 
paragraph,  by  which  the  other  two-thirds  of  the  rents  and  profits  of  these 
parcels  of  land  were  directed  to  be  disposed  of;  and  by  the  directions  which 
be  then  gave,  his  executors,  or  the  survivor  of  them,  were  required,  out  of  the 
rents  and  income  of  the  other  two-thirds  of  the  land,  to  pay  all  taxes,  ex- 
penses, and  repairs,  and  all  other  cliarges  thereon,  and  to  divide  the  residue 
of  the  income  thereof  among  his  children.  His  intention  was  not  clearly  ex- 
pressed by  the  employment  of  this  language,  as  it  was  used.  But  it  was  suf- 
ficiently so  to  support  tlie  inference  that  the  taxes,  expenses,  and  repairs  were 
not  intended  to  be  divided,  but  were  to  be  wholly  paid  out  of  the  proceeds 
of  the  rents  and  profits  of  this  two-thirds  of  the  land.  If  that  bad  not  been 
the  testator's  design,  it  is  reasonable  to  believe  that  a  direction  concerning 
this  subject  would  have  been  inserted  in  the  fourth  paragraph  of  liie  will.  Or 
if  it  had  been  the  intention  to  leave  the  burden  of  taxes  and  repairs  on  the 
property  as  ttiat  should  be  imposed  upon  it  by  law,  then  it  may  l>e  presumed 
that  no  reference  whatever  to  the  payment  of  taxes  and  expenses  would  have 
been  inserted  in  any  part  of  the  will.  That,  however,  was  not  his  design; 
but  it  was  to  provide  for  the  payment  of  taxes  and  expenses  out  of  the  in- 
come of  the  property.  And  from  that  income  his  direction  was,  to  his  exec- 
utors, to  pay  all  taxes,  expenses,  and  repairs,  and  charges  thereon.  Literally, 
it  is  true,  this  would  confine  the  payments  to  the  taxes  and  expenses  of 
tbe  two-thirds.  But  the  language  employed  by  the  testator  is  not  required 
to  be  taken  and  construed  literally,  where,  from  other  parts  of  ttie  will,  and 
the  objects  he  probably  had  in  his  mind,  such  a  construction  would  not  be  war- 
ranted. And,  in  this  instance,  the  circuiii..„.ince  that  he  gave  to  his  widow, 
without  qualification,  the  use  and  income  of  one-third  of  this  property,  and 
confined  his  directions  concerning  the  payment  of  taxes  and  expenses  to  the 
income  of  tbe  other  two-thirds,  are  indications  that  he  intended  she  shoulU 
be  allowed  to  receive  one-third  of  the  gross  amount  annually  yielded  by  the 
land,  and  that  the  taxes  and  expenses  should  be  paid  from  the  otiier  twu- 
tliirds.  This  is  confirmed  by  the  final  direction,  that  after  tbe  decease  of  his 
children  he  devised  and  bequeathed  the  property  to  tlieir  heirs,  in  fee,  forever. 
This  devise  be  could  not  have  intended  to  restrict  to  the  two-thirds  previously 
mentioned  in  the  paragraph.  His  purpose  was  to  dispose  of  iiis  estate  by  his 
will;  and,  in  conformity  with  that  purpose,  this  final  clause  of  the  paragraph 
sliould  be  construed  to  include  the  entire  estate  in  these  parcels  of  land,  and  to 
entitle  the  heirs  of  his  children,  not  only  to  the  two-thirds  reserved  for  tliei]. 
benefit,  but  also  to  tbe  one-third  in  which  lie  created  the  life-estate  for  th^ 
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support  and  maintenance  of  the  widow.  And,  under  this  construction  of  tlie 
will,  slie  lias  received  no  more  out  of  tlie  inc-onie  of  the  property  then  ahe  was 
ent  tied  to  under  the  directions  given  by  the  testator. 

The  testator  died  in  December,  1856,  and  previous  to  the  18th  of  October, 
1858,  a  controversy  had  arisen  in  which  she  claimed  to  be  entitled  to  duwer 
in  the  land,  in  addition  to  her  right  to  one-tliird  of  the  rents  and  profits;  and 
an  action  was  brouglit  by  her  to  establish  that  right.  But,  as  the  real  estate 
of  the  testator  consisted' wholly  of  tliese  two  parcels  of  land,  it  is  to  be  inferred 
from  the  directions  contained  in  the  will  that  he  intended  those  made  in  favor 
of  tlie  widow  to  be  in  lieu  of  dower;  for  he  disposed  of  the  entire  rents  and 
profits,  as  well  »i  of  the  fee.  of  the  other  two-thirds  of  the  property.  And 
it  would  defeat  that  disposition,  in  part,  as  it  was  directed,  to  hold  her  to  be 
entitle  to  dower  in  this  land,  in  addition. to  her  right  to  receive  one-third  of 
its  income;  and,  where  that  is  found  to  be  the  case,  there  the  directions  con- 
tained in  the  will  are  required  to  be  construed  as  excluding  tlie  right  to  dower. 
tn  re  Zahrt,  94  N.  Y.  605;  Konvalinka  v.  Sohlegel,  104  N.  Y.  125,  9  N.  E. 
Rep.  868. 

But  while  this  controversy  remained  unsettled  an  agreement  was  made  be- 
tween the  widow  and  four  of  the  children  of  the  testator  for  its  adjustment, 
and  that  agreement,  though  not  specially  set  forth  in  the  answer,  was  received, 
by  apparent  consent,  upon  the  bearing;  and,  by  the  agreement,  her  right  to 
receive  one-third  of  the  rents  and  prolits  of  the  l^nd,  undiminislied  by  taxes 
or  expenses  of  repairs,  was  conceded  and  agreed  to.  The  plaintiff  subscril>ed 
this  agreement.  It  was  made  to  adjust  a  dispute  between  these  parties  and 
the  widow,  and  included  the  controversy  as  it  existed  between  them ;  she  sur- 
rendering her  claim  for  dower,  and  the  other  parties  agreeing  to  her  i  ight  to 
receive  one-thii-d  of  tlie  gross  profits  of  the  land.  And  from  that  time  she 
was  paid  one-third  of  the  gross  rents  of  these  two  parcels  of  land;  and  having 
received  such  rents  in  this  manner,  after  the  making  and  execution  of  this 
agreement  by  tlie  plaintiff,  she  was  precluded  from  claiming  or  recovering 
any  part  of  the  money  she  received  pursuant  to  this  authority.  And  so  were 
the  other  persons,  likewise,  who  subscribed  this  instrument.  Besides  that, 
the  money  was  voluntarily  paid  to  the  plaintiff  under  a  claim  of  right  on  her 
part,  and  with  a  complete  knowledge  of  all  the  facts  on  the  part  of  the  per- 
sons making  or  affected  by  the  payments.  And,  where  payments  are  made  in 
that  manner,  the  law  will  not  afterwards  allow  the  act  to  be  disaffirmed,  and 
the  money  recovered  from  the  person  so  receiving  it.  Cox  v.  Mayor,  103  N. 
Y.  619,  9  N.  E.  Rep.  48. 

The  judgments,  so  far  as  they  impose  this  liability  upon  the  widow,  are  erro- 
neous; and  they  should  be  reversed,  with  costs  to  her,  to  abide  the  event  un- 
less the  parties  shall,  within  20  days  after  notice  of  the  decision,  stipulate  to 
modify  the  judgments  by  relieving  her  from  this  liability,  and  correspond- 
ingly reducing  the  allowances  made  by  way  of  costs  to  them  out  of  the  pro- 
ceeds of  the  property.  And,  if  such  stipulation  shall  be  given,  then  the  judg- 
ment should  be  affirmed,  as  modified,  without  costs  of  the  appeal  to  either 
party.    All  concur. 

People  ».  Moran. 

(Supreme  Court,  Oeneral  Term,  First  Department    November  7,  1889.) 

loKCBNT— Attempt  to  Commit^— Picking  Fockbts. 

Laws  N.  y.  1860,  o.  508,  S§  38,  84,  (LawB  N.  Y.  1883,  o.  410,  {{  1448, 1447.)  pra>rido 
that  an  attempt  to  pick  pockets  in  New  York  city  constitutes  an  attempt  to  commit 
grand  larceny,  ttiousti  the  value  of  the  property  taken  be  less  than  w;  and  Uiat 
any  one  who  shall  lay  hands  on  the  person  or  clothing  of  anottier,  with  intent 
to  pick  his  pockets,  "under  such  circumstances  as  shall  not  amount  to  an  attempt 
to  rob  or  to  commit  grand  larceny,  shall  be  deemed  guilty  of  an  assault  with  in- 
tent to  steal ; "  and  that,  in  a  prosecution  under  this  section,  it  need  not  be  alleged 
or  proved  that  any  article  was  intended  to  be  stolen,  or  It*  value  stated.    Held, 
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that  a  person  who  attempted  to  pick  a  ladj's  pocket  in  New  York  city  was  not 
guilty  of  an  attempt  to  commit  grand  larceny,  in  the  absence  of  evldenoe  that  the 
lady  had  any  property  in  her  pocket.    Daniels,  J.,  dissenting. 

Appeal  from  court  of  general  sessions,  Ifew  York  county. 

Thomas  Horan  was  indicted  for  an  attempt  to  commit  grand  larceny  in  the 
second  degree.    He  was  convicted,  and  appeals. 

Argued  before  Van  Bbunt,  P.  J.,  and  Daniels  and  Barrett,  JJ. 

Abram  Suydam  and  Purdy  &  McLaughlin,  for  appellant.  W.  T.  Jerome, 
for  the  People. 

Van  Brthnt,  F.  J.  The  evidence  in  this  case  showed  that  the  defendant 
attempted  to  pick  the  pocket  of  a  lady  in  the  city  of  Kew  York.  There  was 
no  evidence  whatever  from  which  it  could  be  inferred  that  the  lady  in  ques- 
tion had  any  property  in  her  pocket,  and  the  appellant  contends  that  it  was 
necessary  to  prove  that  there  was  property  in  the  pocket  in  question,  in  or- 
der to  warrant  a  conviction  on  this  indictment;  and  this  is  the  question 
brought  up  by  this  appeal.  In  the  consideration  of  this  question,  it  may  be 
proper  to  refer  to  the  history  of  the  law  in  reference  to  crimes  such  ns  it  is 
claimed  tl)e  defendant  committed.  By  Rev.  St,  pt.  4,  c.  1,  tit  7.  §  3,  it  is 
provided  that  "every  person  who  shall  attempt  to  commit  an  offense  probit>- 
ited  by  law,  and  in  such  attempt  shall  do  any  act  towards  the  commission  of 
such  olTensp,  but  shall  fail  in  the  perpetration  thereof,  or  shall  be  prevt-nted 
or  intercepted  in  executing  the  same,  *  •  •  shall  *  *  *  be  pun- 
ished." etc.  It  lias  been  held  in  the  state  of  Massachusetts,  under  a  similar 
statute,  tliat,  although  it  did  not  appear  that  there  was  any  property  to  be 
stolen,  yet,  as  tlie  attempt  to  steal  constituted  the  crime,  and  that,  as  an  at- 
tempt is  simply  to  qiake  an  effoii;  to  effect  some  object, — to  make  a  trial  or 
experiment, — therefore,  the  prisoner,  by  thrusting  bis  hand  into'a  pocket, 
makes  an  attempt  to  pick  a  pocket,  although  he  does  not  succeed,  bectiuse 
there  happens  to  be  notliing  in  the  pocket.  It,  however,  appears  from  tlie 
legislation  in  this  state  that  such  was  not  deemed  to  be  the  rule  by  our  legis- 
lature, b(>rause,  by  chapter  508  of  the  Laws  of  1860,  after  having  provided  by 
section  33  that  picking  pockets  in  the  city  and  county  of  New  York  should  be 
punished  as  grand  larceny,  although  the  value  of  the  property  taken  sliould 
be  less  than  $25,  and  that  attempts  under  similar  circumstances  should  be 
punished  as  for  attempts  to  commit  grand  larceny,  it  provided  by  section  34 
that  "every  peraon  who  shall  iay  hand  upon  the  person  of  another,  or  upon 
the  dotliiiig  upon  the  person  of  another,  in  said  city  and  county,  with  intent 
to  steal,  as  a  pickpocket,  under  such  circumstances  as  shall  not  amount  to  an 
attempt  to  rob  or  an  attempt  to  commit  larceny,  shall  be  deemed  guilty  of  an 
assault  with  intent  to  steal,  and  shall  be  pnnislied  as  now  provided  by  law  for 
the  punishment  of  misdemeanors.  It  shall  nut  be  necessary  to  allege  or  prove, 
in  any  prosecution  for  an  offense  under  this  section,  any  article  intended  to 
be  stolen,  or  the  value  thereof,  or  the  name  of  tlie  person  so  assaulted." 
This  legislation  clearly  shows  that  it  was  the  opinion  of  the  legislature  that 
an  attempt  to  pick  a  pocket  that  had  nothing  in  it  was  not  a  crime  wliich 
might  be  pijnisbed  as  an  attempt  to  commit  grand  larceny;  l)ecause,  by  the 
provisions  of  the  previous  section,  an  attempt  to  pick  a  pocket  in  tlie  city  of 
Kew  York  might  be  pnnislied  as  for  an  attempt  to  commit  grand  larceny. 
Now,  if  it  had  not  been  supposed  that  unless  there  was  some  proof  of  prop- 
erty no  crime  would  be  made  out,  what  could  have  been  the  possible  reason 
for  the  adoption  of  section  34,  particularly  in  view  of  the  last  clause,  which 
provides  tliat  for  the  establishment  of  the  offense  mentioned  in  that  section  it 
shall  not  be  necessary  for  the  prosecution  to  allege  or  prove  any  article  in- 
tended to  be  stolen,  or  the  value  thereof,  or  the  name  of  the  person  so  as- 
saults? If  an  attempt  was  intended  to  be  construed  to  mean  simply  the 
making  of  an  effort  to  steal,  as  a  pickpocket,  there  could  have  been  no  pos- 
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sible  necessity  for  providing  for  the  crime  mentioned  in  section  34,  becanse 
the  legislation  of  the  previous  section  would  then  have  covered  the  whole 
ground  embraced  within  the  provisions  of  said  section  34.  It  seems  to  ns, 
therefore,  that  Ihe  only  interpretation  that  can  be  placed  upon  these  sections 
is  that,  unless  the  existence  of  property  was  proven,  no  conviction  of  an  at- 
tempt to  commit  the  crime  mentioned  in  section  38  could  be  maintained. 

This  legisliition  contained  in  sections  33,  34,  was  attacked  upon  the  ground 
that  it  was  unconstitutional,  in  that  the  law  was  a  local  one,  and  did  not  com- 
ply with  the  requirements  of  tlie  constitution,  but  it  was  maintained  finally 
by  the  court  of  appeals;  and  it  would  appear  that  because  of  this  attack  the 
legislature  passed,  in  1862.  chapter  374,  in  which  it  incorporated  this  same 
legislation,  making  it  embrace  the  wliole  state.  This  was  the  condition  of 
the  law  at  the  time  of  the  adoption  of  the  Penal  Code.  The  codlflers,  in  the 
spirit  of  improvement  which  seems  to  have  guided  them  in  the  codification  of 
the  law,  entirely  changed  the  language  of  the  definition  which  had  long  pre- 
vailed, under  the  Revised  Statutes,  its  to  what  should  be  deemed  an  attempt 
to  commit  a  crime;  and  it  cannot  be  said  that  they  have  added  anything  in 
lucidity,  although,  perhaps,  their  definition  is  more  brief.  Section  34  of  the 
Penal  Code  provides  that  "an  act  done  with  intent  to  commit  a  crime,  and 
tending  but  failing  to  effect  its  commission,  is  an  attempt  to  commit  that 
crime."  We  do  not  see  that  the  section  in  question  is  any  broader  than  the 
statute,  nor  have  we  any  reason  to  believe  that  the  le^'islature  intended  that 
it  should  have  any  greater  scope.  We  have  been  unable  to  find,  however, 
any  provision  in  the  Penal  Code  which  embraces  section  34  of  chapter  508  of 
the  Laws  of  1860,  or  section  3  of  chapter  374  of  the  Laws  of  1862.  And  un- 
der section  725,  notwithstanding  the  adoption  of  the  Penal  Code,  those  acts 
necessarily  remained  in  existence,  as  such  section  provides  that  all  acts  defin- 
ing and  providing  for  the  punishment  of  offenses,  and  not  defined  and  made 
punishable  by  the  Code,  should  not  be  affected  by  the  provisions  in  the  Code, 
but  were  to  be  recognized  as  continuing  in  force,  notwithstanding  the  pro- 
visions of  the  Code.  The  next  legislation  affecting  this  sultject  is  to  be  found 
in  chapter  410  of  the  Laws  of  1882,  where,  by  sections  1446,  1447,  sections 
83,  34,  c.  508,  Laws  1860,  were  re-enacted,  and  made  part  and  parcel  of  the 
act  of  1882, — another  legislative  interpretation  of  the  previous  enactments 
that  it  was  still  the  opinion  of  the  legislature  that  a  person  could  not  l>e  con- 
victed of  an  attempt  to  commit  grand  larceny  by  proof  of  an  attempt  to  pick 
a  pocket,  without  proof  of  property. 

Therefore,  as  the  law  stood  after  the  adoption  of  the  consolidation  act. 
above  mentioned,  the  proof  in  the  case  at  bar  was  suflicient  to  convict  th'e  of* 
fender  of  tlie  offense  defined  in  section  34  of  chapter  508  of  the  Laws  of  1860, 
but  was  not  sufiicient  to  convict  the  offender  of  an  attempt  to  commit  grand 
larceny  under  section  33  of  the  Laws  of  1860.  In  its  definitions  of  larceny 
the  Code  has  embraced  the  picking  of  pockets,  malting,  however,  the  offense 
greater  where  it  is  committed  in  the  night-time  than  where  it  is  committed 
in  the  day,  but  both  being  felonies.  Therefore,  under  the  interpretation 
which  must  necessarily  follow  the  legislative  interpretation  of  its  previous 
acts  upon  this  subject,  and  the  interpretation  given  to  those  acta  even  after 
the  adoption  of  the  Penal  Code,  we  think  it  must  be  held  that  the  evidence 
in  this  case  did  not  authorize  the  conviction  of  the  defendant  of  the  crime  of 
attempting  to  commit  the  crime  of  grand  larceny  in  the  second  degree. 

But  we  are  told  by  the  learned  counsel  for  the  people  that,  if  this  construc- 
tion is  sound,  a  known  thief  may  pass  around  in  a  crowd,  in  full  view  of  a 
detective  oflScer,  and  place  his  hand  in  the  pockets  of  different  people,  mani- 
festly with  the  intention  of  picking  pockets;  because,  by  chapter  593  of  the 
Laws  of  1886,  chapter  508  of  the  Laws  of  1860,  and  chapter  374  of  the  Laws 
ot  1862  have  been  repealed.  The  statement  as  to  the  repeal  seems  to  be  cor- 
rect; and.  if  we  had  to  depend  upon  the  laws  of  1860  and  1862  for  the  pun. 
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ishment  of  this  ofFense,  it  certainly  wonld  be  impossible  to  do  BO,  becanse  of 
tbe  repeal  of  those  statutes.  But  the  provisions  of  sections  33, 34,  of  chapter 
508  of  tlie  Laws  of  1860  are  still  part  of  tbe  law,  because  they  are  part  of 
chapter  410  of  the  Laws  of  1882;  and  they  have  not  been  repealed,  and  they 
apply  to  the  city  and  county  of  New  Yorlt,  in  which  this  crime  was  commit- 
ted, and  in  which  county  the  punishment' there  fixed  maybe  inilicted.  So 
far  as  this  county  is  concerned,  therefore,  no  such  dire  results  will  arise  as  is 
claimed  on  the  part  of  the  learned  district  attorney,  although  the  application 
of  the  law  to  the  other  parts  of  the  state  seems  to  have  been  repealed  by  the 
wholesale  repealing  act  above  mentioned.  This  result,  however,  cannot  af- 
feet  the  conclusion  to  which  we  must  come;  and,  if  other  legislation  is  nec- 
esstiry  in  order  to  place  the  criminal  law  in  the  position  it  was  before  tbe 
codification,  that  Is  a  question  for  the  legislature  to  consider  in  the  future. 
We  are  of  the  opinion,  therefore,  that  the  defendant  was  wrongfully  con- 
▼icted  in  the  case  at  bar,  and  that  the  only  conviction  which  the  evidence 
justified  was  for  the  crime  specified  in  section  1447  of  chapter  410  of  the  Laws 
of  1882.  And,  as  the  indictment  is  entirely  defective  upon  this  question,  it 
would  seem  that  the  judgment  must  be  reversed,  and  tbe  prisoner  discharged. 

Babrettt,  J.,  {concurring.)  Thequestion  here  is  an  interesting  one.  The 
logic  of  it  is,  in  my  judgment,  with  the  view  taken  by  the  presiding  justice. 
Independent  of  the  statutes  which  be  has  considered,  I  find  myself  unable  to 
resist  the  reasoning  of  the  English  judges  in  Beg.  v.  McPher'son,  Dears.  & 
B.  Cr.  Gas.  197.  and  Ref.  v.  Collins,  9  Cox,  Grim.  Gas.  497.  There  are  two 
cases  in  this  country  in  conflict  with  these  English  decisions,  namely.  Com. 
V.  McDonald,  5  Cush.  365,  and  People  v.  Jones,  46  Mich.  441,  9  N,  W.  Rep. 
486.  All  the  other  cases  cited  by  Mr.  Jerome  in  his  admirable  brief  (Rogers 
V.  Com.,  5  Serg.  &  B.  462;  Josslyn  v.  Com.,  6  Mete.  236;  StaUy.  Wilson,  30 
Conn.  500;  Kunkle  v.  State,  32  Ind.  220;  Hamilton  v.  8taU,  36  Ind.  280; 
State  V.  Seal,  37  Ohio  St.  108)  referred  to  acts  done  with  a  particular  in- 
tent, e.  g.,  assault  with  intent  to  steal,  breaking  and  entering  with  intent  to 
steal,  assault  with  intent  to  kill,  assault  with  intent  to  rob,  and  so  on.  The 
Massachusetts  and  Michigan  cases  fail  to  distinguish  between  an  act  done 
with  a  particular  intent  and  an  attempt  to  commit  a  specific  offense.  In  each 
case  the  corpus  delicti  differs.  The  placing  of  one's  hand  in  another's  pocket 
with  intent  to  steal  is  one  tiling.  The  attempt  to  commit  larceny  in  the  sec- 
ond degree  is  quite  another  thing.  The  criminal  intent  is  but  one  element  in 
an  attempt.  There  must  also  be  an  act  tending  to  effect  the  commission  of 
the  defined  crime.  If  the  act  merely  tends  to  show  guilty  purpose,  but  does 
Dot  tend  to  effect  the  commission  of  the  particular  crime,  there  is  no  attempt, 
in  a  legal  sense.  We  must  not  go  astray  by  following  dictionary  definitions 
of  tbe  word  "attempt,"  rather  than  legal.  Larceny  consists  of  tbe  felonious 
taking  of  specific  property.  An  attempt,  therefore,  to  commit  larceny  neces- 
sarily contemplates  an  act  tending  to  effect  the  felonious  teking  of  specific 
property.  There  can  be  no  such  act  without  the  subject.  If  that  is  wanting, 
tbe  act  can  show  nothing  more  than  guilty  purpose.  The  Massachusetts 
case  rests  upon  the  popular  meaning  of  the  word  "attempt,"  and  holds  that  a 
man  attempts  to  commit  a  legally  defined  crime  when  he  thinks  he  can,  and 
acto  upon  the  thought,  though  in  fact  no  such  legally  defined  crime  as  he 
contemplates  is  possible.  The  Michigan  case  proceeds  upon  a  view  of  what 
the  law  should  be,  rather  than  what  it  is.  This  is  the  language  of  the  court: 
"  We  fully  concur  in  the  views  expressed  by  the  Massachusetts  court  In  Com. 
T.  McDonald,  5  Cush.  365.  Wo  think  this  is  not  only  the  better,  but  the 
only,  rule  of  law  that  could  be  adopted  or  recognized  with  safety  to  the  rights 
of  the  public  or  of  individuals."  The  logic  of  Chief  Justice  Cockburn  in 
the  two  English  cases  seems  to  me  to  be  quite  unanswerable.  In  Keg.  v. 
McPhtrson  he  says:   "The  word  'attempt'  clearly  conveys  with  it  the  idea 
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that  if  the  attempt  had  sacceeded  the  offense  charged  would  bare  been  com- 
mitted, *  *  *  but  attempting  to  commit  a  felony  is  clearly  distinguish- 
able from  intending  to  commit  it.  An  attempt  must  be  to  do  that  which, 
if  successful,  wouUl  amount  to  the  felony  charged."  And  in  Reg.  v.  Collins, 
he  says:  "But,  assuming  that  there  was  nothing  in  the  pocket  of  the  prose- 
cutrix, the  charge  of  attempting  to-commit  larceny  cannot  be  sustained.  This 
case  is  governed  by  that  of  Reg.  v.  MoPher»on,  and  we  think  biiat  an  attempt 
to  commit  a  felony  can  only  be  made  out  when,  if  no  interruption  had  taken 
place,  the  attempt  could  have  been  carried  oat  successfully,  and  the  felony 
completed,  of  the  attempt  to  commit  which  the  party  is  charged.  In  this  case, 
if  there  is  nothing  in  the  pocket  of  the  prosecutrix,  in  our  opinion,  the  at- 
tempt to  commit  larceny  cannot  be  established."  Nor  is  there  any  real  con- 
flict between  these  two  cases  and  the  earlier  case  of  Reg.  T.  Ooodall,  2  Cox, 
Crim.  Cas.  40.  There  was  no  question  in  the  latter  case  of  an  attempt.  The 
conviction  was  for  the  offense  of  using  an  instrument  upon  a  woman,  with 
intent  to  procure  a  miscarriage.  The  statutory  crime  consisted  simply  of  the 
act,  done  with  the  guilty  intent.  The  prisoner  there  could  not  have  been 
properly  convicted  of  an  attempt  to  commit  a  criminal  abortion,  for  the  rea- 
son that  the  subject  of  alK>rtion  was  not  present.  The  distinction  seems  clear, 
and  I  am  surprised  at  Mr.  Bishop's  difficulty  in  reconciling  the  cases.  1  Crim. 
Law,  (7th  £d.)  §  741.  Mr.  Jerome's  illustrations  are  apt  and  plausible,  but 
hardly  convincing.  I  agree  that  if  we  throw  a  stone  at  a  piece  of  plate-glass, 
and  fail  to  break  it  because  the  glass  is  too  strong,  there  is  an  attempt  to  break 
plate-glass.  The  act  tended  to  break  it,  and  failed.*  If,  however,  the  stone 
were  thrown  at  what  appeared  to  l)e  plale-glass  but  was  not.  the  wrong-doer 
might  be  guilty  of  tlirowing  with  intent  to  break  plate-glass;  but,  no  matter 
what  was  in  his  mind,  he  could  not  be  guilty  of  an  attempt  to  break  anything 
save  the  sliining  object  which  he  mistook  for  glass.  So  as  to  the  scarecrow 
illustration.  A  man  does  not,  in  a  legal  sense,  attempt  to  commit  murder 
when,  passing  through  a  field  in  the  dusk,  he  shoota  at  a  dummy,  believing 
it  to  be  ills  enemy.  He  shoots  with  intent  to  kill  his  enemy;  but  that  is  nut 
the  crime  of  an  attempt  to  commit  murder.  The  statutes  considered  by  the 
presiding  justice  plainly  recognize  this  as  the  legislative  view  of  attempts; 
and  the  act  making  the  laying  on  of  hands,  with  intent  to  steal,  an  assault  and 
a  misdemeanor,  must  have  been  intended  as  a  provision  for  conduct  which 
otherwise  would  not  be  punishable  at  all, — either  as  an  assault  or  as  an  at- 
tempt to  commit  larceny.  If  the  Massachusetts  and  Michigan  view  of  at- 
tempts should  prevail,  I  fail  to  see  how  any  case  can  ever  be  brought  within 
this  "assault  with  intent  to  steal"  act.  For,  if  that  act  is  only  applicable 
"under  such  circumstances  as  shall  not  amount  to  an  attempt  to  commit  lar- 
ceny," and  if  every  laying  of  hands  upon  the  person  or  clothing  with  the  nn- 
gratlfled  expectation  of  finding  and  taking  property  is  larceny,  then  how  can 
there  ever  tie  an  assault  with  intent  to  steal?  I  think  the  presiding  justice's 
view  of  these  statutes  is  in  harmony  with  their  purpose  and  intent,  and  that 
the  acts  themselves  flow  from  the  legislative  construction  of  what  in  law  con- 
stitutes an  attempt  to  commit  a  defined  crime.  I  therefore  concur  in  tiie  re- 
versal. 

Daniels,  J.,  (dissenting.)  The  indictment  charged  tbe  defendant  with 
attempting  to  commit  tlie  crime  of  grand  larceny  in  the  second  degree.  It 
was  alleged  that  be  attempted  to  steal  the  property  of  a  woman,  whose  name 
was  to  the  grand  jury  unknown,  from  her  person;  and,  to  prove  the  offense 
charged  in  the  indictment,  a  police  officer  testified  that  at  the  Washington 
market  he  saw  the  defendant,  and  two  other  persons;  that  he  had  seen  them 
l)efore,  and  followed  them,  and  saw  that  he  went  up  against  a  lady,  and  shoved 
bis  hand  in  her  side-pocket.  He  waiclted  to  see  if  he  got  anyttiing,  but  he 
did  not;  and  after  that  the  arrest  was  made.    Upon  this  evidence,  which  was 


Digitized  by 


Google 


Sup.  Ct]  PEOPLE  ».  HORAM.  587 

not  changed  by  the  croes-examinHtion,  the  defendant's  counsel  requested  the 
court  to  direct  the  jury  to  acquit  liim,  on  the  ground  that  the  facts  proved 
did  not  support  the  i-liarge  in  the  indictment.  Tliat  was  denied,  and  the  de- 
fendant's counsel  excepted,  as  he  also  did  to  the  portion  of  tike  cliarge  in 
which  the  jury  were  left  at  liberty  to  find  from  the  evidence  the  facU  alleged 
iu  tlie  indictment,  so  far  as  they  were  important  to  malteout  this  offense, 
liy  subdivision  2  of  section  531  of  tlie  Penal  Code,  it  has  been  made  grand 
larceny  in  the  second  degree  to  steal  any  property  of  another  of  any  value,  by 
taking  tlie  same  from  tlie  person;  and  by  section  34  of  the  same  Code  it  has 
been  furtlier  declared  that  "an  act  done  with  intent  to  commit  a  crime,  and 
tending  but  failing  to  effect  its  commission,  is  an  attempt  to  commit  that 
crime."  And  by  tlie  next  succeeding  section  it  has  been  provided  that  tiie  ac- 
cused may  be  convicted  of  an  attempt  to  commit  the  crime,  where  he  has 
been  charged  in  the  indictment  with  the  comuiission  of  the  crime  itself.  It 
has  not  t)een  rendered  necessary  by  the  section  defining  the  offense  of  an  at- 
tempt to  commit  a  crime  thiit  it  sh^  be  made  to  appear  tliat  the  person  niak- 
inj;  the  attempt  had  the  ability  to  consummate  the  offense  itself.  Neither 
was  it  by  the  preceding  law.  3  Bev.  St.  {6th  £d.)  p.  988,  §  3.  ThatMoade 
it  an  offense  for  any  person,  in  the  attempt  to  commit  an  offense,  to  do  any 
act  towards  its  commission,  where  he  failed  in  tlie  perpetration  thereof,  or 
was  prevented,  or  intercepted,  in  executing  the  attempt.  While  the  language 
of  the  preceding  statute  lias  been  changedf  and  very  much  abridgeii,  the  sec- 
tion of  the  Penal  Code  relating  to  the  same  subject  has  not  materially  changed 
its  effect.  It  is  still  an  offense  for  the  accused  to  appear  to  have  done  any 
act  with  Intent  to  commit  a  crime,  and  tending  to  have  that  effect;  and  the 
failure  of  the  act  to  result  in  the  commission  of  the  crime  is  not  allowed  to 
exouerate  the  person  from  liability  to  punishment.  The  enactment  has  not 
been  qualified  by  the  failure's  depending  upon  any  contingency  whatever.  If 
the  accused  appears  to  have  performed  an  act  tending  to  commit  a  crime, 
with  the  intent  to  commit  it,  the  offense  is  made  out,  under  this  section  of  the 
Code.  In  (his  instance  the  defendant  intended,  as  the  jury  was  at  liberty  to 
Und  from  what  the  officer  stated  he  had  done,  to  steal  the  property  of  the  per- 
son referred  to  in  the  indictment,  by  taking  the  same  from  her  person;  and 
be  attempted  to  accomplish  that  object  by  putting  his  hand  in  her  pocket. 
That  was  an  act  tending  to  commit  the  crime,  and  it  evinced  the  existence  of 
the  intention  on  his  part  mentioned  in  the  statute;  and  his  failure  to  succeed, 
by  reason  of  the  fact  that  the  woman  may  liave  had  nothing  in  her  pocket, 
did  not  relieve  him  from  this  criminal  liability.  The  law  has  not  made  the 
offense  dependent  upon  the  fact  that  the  person  whose  pocket  may  in  that 
manner  have  been  searched,  had  or  had  not  property  or  any  valuable  thing  in 
it;  but  it  has  made  the  offense  to  consist  wholly  upon  the  fact  that  the  ac- 
cused has  done  some  act  having  a  tendency  to  commit  the  crime,  when  that 
act  has  been  prompted  with  the  intention  that  it  should  be  committed. 

The  legislation  in  this  state  providing  for  increased  punishment  for  the 
crime  of  larceny  from  tlie  person  seems  to  have  originated  in  chapter  508  of 
the  Laws  of  1860.  This  act  related  to  the  city  of  Kew  York,  and  by  section 
33  it  contained  the  substantial  features  of  the  present  legislation  defining  the 
crime,  and  the  attempt  to  commit  it,  of  larceny  from  the  person;  for  it  made 
it  tlie  crime  of  grand  larceny  for  the  defendant  to  steal  from  the  person  of  an- 
other, although  the  value  of  the  property  should  be  less  than  $25,  and  then  it 
generally  declared  that  attempts  under  similar  circumstances  might  be  pun- 
ished as  for  attempts  to  commit  grand  larceny.  It  was  further  provided,  by 
the  next  section  of  the  act,  that  every  person  who  should  lay  his  hand  upon 
the  person  of  another,  or  upon  the  clothing  upon  that  person,  in  the  city  or 
county  of  New  York,  with  intent  to  steal  as  a  pickpocket,  under  such  cir- 
cumstances as  should  not  amount  to  an  attempt  to  rob,  or  an  attempt  to  com- 
mit larceny,  should  be  deemed  guilty  of  an  assault  with  intent  to  steal,  and 
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pnnlshed  as  provided  by  law  for  the  punishnipnt  of  misdemeanors;  Hnd  in 
that  class  of  cases  it  should  not  be  necessary  to  allege  or  prove  any  article  in- 
tended to  be  stolen,  or  the  valne  thereof,  or  the  name  of  the  person  so  as- 
saulted. These  sections  were  re-enacted,  and  ninde  generally  applicable  to 
the  state  at  large,  by  chapter  874  of  the  Laws  of  1862;  and  the  provisions  of 
the  section  last  referred  to  remained  in  force  until  that,  as  well  as  the  preced- 
ing act,  were  repealed  by  sections  35  and  87  of  chapter  593  of  the  I^ws  of 
1(^6.  But  prior  to  this  repeal  the  same  sections  had  been  made  a  part  of 
chapter  410  of  the  Laws  of  1882.  This  chapter  was  enacted  for  the  consoli- 
dation of  the  laws  relating  to  the  city  of  New  York,  and  section  1447  is  the 
same  as  section  34  of  chapter  508  of  the  Laws  of  1860  and  section  3  of 
chapter  374  of  the  Laws  of  1862;  and  this  enactment  contained  in  the  act  of 
1882  has  not  been  affected  by  the  repealing  act  of  1886,  but  it  still  continues 
in  force, — applicable  only,  however,  to  offenses,  within  its  provisions,  com- 
mitted in  the  city  of  New  York.  But  this  section  is  not  entitled  to  any  ef- 
fect in  the  way  of  limiting  or  abridging  the  language  employed  in  framing 
section  34  of  the  Penal  Code.  That  section  is  applicable  to  the  state  at  large, 
including  offenses  within  its  description,  committed  in  the  city  of  New  York 
as  well  as  elsewhere.  It  is  to  be  construed  according  to  the  reasonable  and 
fair  effect  of  its  language;  and  that  construction  must  be  the  same  in  all  por- 
tions of  the  state.  It  cannot  be  allowed,  and  could  not  have  been  intended, 
to  have  a  broader  or  more  enlarged  significance  in  one  part  of  the  state  than 
in  another;  and  whatever  facts  would  constitute  a  crime  in  other  ;~ortions  of 
the  state,  under  this  section,  will  be  equally  potent  in  that  respect  in  the  city 
of  New  York.  It  is  a  law  of  general  application,  to  be  construed  and  applied, 
in  nil  localities  to  which  it  is  applicable,  with  the  same  force  and  effect.  Sec- 
tion 1447  of  chapter  410  of  the  Laws  of  1882  is  entitled  to  no  effect  whatever, 
in  the  way  of  restricting  the  application  of  this  section  of  the  Penal  Code;  for 
it  appears  by  its  terms  that  it  was  not  intended  to  include  the  case  of  an  at- 
tempt to  commit  this  crime.  It  is,  as  it  was  in  the  acts  of  1860  and  1862, 
declaratory  of  the  facts  constituting  a  still  different,  though  inferior,  offense 
from  that  of  an  attempt  to  commit  the  crime;  and  it  only  makes  the  act  a 
misdemeanor  to  lay  a  hand  upon  another  person,  or  upon  the  clothing  of  an- 
other person,  with  the  intent  to  steal  as  a  pickpocket,  under  such  circum- 
stances as  will  not  amount  to  an  attempt  to  rob,  or  to  commit  larceny.  This 
section  contains  no  langunge  preventing  the  full  and  appropriate  effect  to  be 
given  to  that  contained  in  section  84  of  the  Penal  Code.  It  is  a  distinct  and 
independent  provision,  not  designed  to  qualify  the  offense  of  an  attempt  to 
steal  from  the  person,  but  leaving  the  act  relied  upon  as  an  attempt  to  be  de- 
termined by  the  language  of  the  section,  and  the  construction  which  mani- 
festly should  be  placed  upon  it.  And,  while  this  section  of  the  consolidation 
act  lias  declared  that  it  should  be  not  necessary  to  allege  or  prove  any  article 
intended  to  be  stolen,  or  the  value  thereof,  it  has  nowhere,  by  language  or 
implication,  provided  that  it  shall  be  necessary  to  allege  or  prove  either  of 
those  facts  to  make  out  the  offense  of  an  attempt  to  commit  the  crime  of  lar^ 
ceny  from  the  person,  but  it  leaves  the  language  otherwise  employed  in  the 
law  to  be  construed  by  itself,  and  to  be  carried  into  effect  according  to  the  im- 
port it  sh»ll  appear  entitled  to  have;  and  that  by  no  construction  has  required 
it  to  be  alleged  or  proved  that  the  act  of  the  defendant  in  attempting  to  pick 
the  pocket  of  another  has  nut  failed  of  its  success  by  reason  of  the  fact  that 
the  pocket  contained  no  article  of  value  which  could  be  taken  from  it. 

In  People  v.  Bernardo,  1  N.  Y.  Crim.  R.  245,  it  was  held  by  the  learned 
recorder  of  the  city  that  the  act  of  attempting  to  pick  a  pocket,  containing 
nothing  which  could  be  stolen,  was  within  this  section  of  the  Laws  of  1862. 
But  the  decision  in  that  case  has  given  a  more  extended  effect  to  the  section 
of  the  act  under  which  it  was  decided  than  was  warranted  by  its  languwM' 
for,  as  already  observed,  it  did  not  inclade  an  attempt  to  commit  the  crta. .. 
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bat  all  that  this  section  has  included  is  tlie  s])eciflc  act  of  laying  a  hand  upon 
the  person  or  clothing  of  another,  with  intent  to  steal.  That  was  not  the  act 
idleged  to  be  criminal,  either  in  that  or  t)ie  present  case.  What  the  defend- 
ant has  been  convicted  of  is  not  placing  his  hand  upon  the  person  or  clothing 
of  the  individual  mentioned  in  the  indictment,  but  of  the  act  Of  inserting  his 
hand  in  her  pocket,  with  tlie  intent  to  steal;  which  is  an  entirely  different  act 
from  that  made  a  misdemeanor  by  ttiis  section  of  the  act  of  1862,  and  the  sec- 
tion still  in  force  in  the  act  of  1882.  In  the  case  of  Reg.  v.  Collins,  10  liaw 
T.  (N.  S.)  581.  alao,  it  was  held  that  inserting  the  hand  into  the  pocket  of  an- 
other, which  contained  nothing  capable  of  being  stolen,  was  not  an  attempt 
to  commit  the  crime  of  larceny  from  the  person ;  and  a  similar  view  prevailed 
in  i2«.fl  V.  McPheraon,  26  Law  J.  M.  Cas.  134.  But  these  decisions  appear 
to  be  in  marked  conflict  with  the  principles  applied  for  the  determination  of 
the  case  of  Reg.  v.  Qoodell,  2  Cox,  Grim.  Cas.  40,  and  they  have  been  subjected 
to  the  same  criticism  in  1  Bish.  Crira.  Law,  (7th  Ed.) 741.  Beyond  that,  the 
rule  upon  which  they  proceeded  has  not  been  considered  sound,  or  one  wliicb 
siiould  be  followed  by  the  courts  in  this  country.  In  Peopley.  Bush,  4  Hill, 
133,  the  conviction  of  the  defendant  was  sustained  iinder  an  indictment  charg- 
ing him  with  an  attempt  to  commit  the  crime,  when  it  was  shown  that  he 
had  solicited  another  to  perform  the  criminal  act,  and  notwithstanding  the 
fact  that  this  other  person  never  intended  to  commit  the  crime.  The  failure 
there  was  aa  significant  as  that  which  followed  in  this  case,  from  the  absence 
from  the  pocket  of  money  or  property  wliich  could  be  stolen  by  the  defendant. 
And  this  was  followed  in  Roger*  v.  Com.,  5  Serg.  &  R.  463.  It  was  there  said, 
in  the  course  of  the  opinion,  that  "the  intention  of  the  person  was  to  pick  the 
).ocket  of  Earle  of  whatever  he  found  in  it;  and,  although  there  might  be 
nothing  in  the  pocket,  the  intention  to  steal  is  the  same."  InJosslyny.  Com., 
6  Mete.  236,  under  provisious  similar  to  those  contained  in  the  Revised  Stat- 
utes in  this  state,  it  was  held  tliat  a  general  intent  to  steal  would  complete 
the  offense;  and  that  the  rule  would  be  the  same  if  there  were  no  goods 
in  the  building  broken  and  entered  with  tliat  intent.  A  still  more  direct 
application  of  the  law  is  contained  in  Com.  v.  McDonald,  5  Cash.  365, 
and  there  it  was  held  by  the  court  that  an  attempt  feloniously  to  steal  from 
the  person  of  another  was  not  dependent  for  the  completion  of  the  crime  upon 
evidence  that  the  person  assailed  had  property  at  the  time  in  liis  pocket.  And 
this  construction  of  the  law  has  also  been  followed  in  Btate  v.  Wilson,  30 
Conn.  500;  Kxmkle  v.  StaU,  32  Ind.  220;  Hamilton  v.  State,  86  Ind.  ^0', 
Feople  v.  Jones,  46  Mich.  441, 9  N.  W.  Rep.  486;  StaU  v.  Beal,  37  Otiio  St.  108. 
And  so  it  was,  also,  in  Com.  v.  Jacobs,  9  Allen,  274.  What  was  there  said 
by  the  court  in  making  the  decision  is  specially  applicable  to  this  case,  and 
that  is  that  "whenever  the  law  makes  one  step  toward  the  accomplishment 
of  an  unlawful  object,  with  the  intent  or  purpose  of  accomplishing  it,  crimi- 
nal, a  person  taking  that  step,  with  that  intent  or  purpose,  and  himself  capa- 
ble of  doing  every  act  on  his  part  to  accomplish  that  object,  cannot  protect 
biniself  from  responsibility  by  showing  that,  by  reason  of  some  fact  unknown 
to  him  at  the  time  of  his  criminal  attempt,  it  could  not  be  fully  carried  into 
effect  in  the  particular  instance." 

In  this  state  of  the  law,  with  the  evidence  which  was  produced  before  the 
jary,  they  were  authorized  to  reach  the  conclusion  declared  by  their  verdict, 
an4  the  judgment  from  which  the  appeal  has  been  taken  should  be  affirmed. 


WiLKiNs  o.  MxrruAL  Besebvk  Fuia>  Litb  Ass'm. 

(Supreme  Court,  Oeneral  Term,  Firat  Department.    November  7, 1880.) 

1.  Ixaoiuiios— Application — ^Wabrahtt — Fobpeiturb. 

An  application  for  insuraoce  warranted  the  answers  to  be  fnll,  oorrooti,  and  true, 
and  stipulated  they  should  be  part  at  tbe  contract  of  insuranoe.    The  policy  re. 
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ferred  to  tbe  application  as  a  part  thereof,  and  provided  tbat  every  person  ae- 
quiring  any  interest  in  tbe  contract  adopted  the  application  and  statementa  con- 
tained therein  as  his  own,  admitted  them  to  be  material,  and  warranted  them  to  be 
full  and  true.  The  application  of  the  assured  turned  out  to  be  untrue  as  to  the  facta 
of  his  consulting  a  physician,  and  having  on  two  occasions  been  an  inmate  of  •  hos- 
pital.   Held,  that  the  company  was  relieved  from  liability  on  the  policy. 

a.  BAira— Applicatiow  Written  bt  Aobnt. 

The  application  warranted  the  answers  and  statements  thereof,  whether  written 
by  the  applicant  by  his  own  hand  or  not,  to  be  full  and  true.  The  policy  provided 
that  it  was  Issued  in  consideration  of  the  application,  which  was  made  a  part  of 
the  contract,  and  in  consideration  of  each  of  the  statements  made  therein,  "which, 
whether  written  by  his  own  hand  or  not, "  every  person  accepting  or  acquiring  an 
interest  in  the  contract  adopted  as  his  own.  Meld  that,  as  the  assured  assumed 
the  acts  of  the  agent,  and  bound  himself  for  the  truth  of  the  statements  contained 
In  the  application,  he  could  not  be  relieved  by  the  fact  that  the  agent  hn  acted 
faithlessly  in  filling  out  the  application. 

8.  Same— Waitbb  ot  Fortbitdbb. 

The  policy  provided  that  "no  agent  of  the  assoolatlon  has  authority  to  make,  al- 
ter, or  discharge  contraota,  waive  forfeitures,  •  •  •  and  no  alterations  of  the 
terms  of  this  contract  shall  be  valid,  apd  no  forfeiture  thereunder  shall  be  waived, 
unless  such  alterations  or  waiver  shall  be  in  writing,  and  signed  by  the  president, ' 
etc.  Plaintiff,  the  assignee  of  the  policy,  t>efore  the  assignment,  consulted  an  of- 
ficer of  the  company  as  to  tbe  regularity  and  validity  of  the  policy,  and  the  agent 
represented  the  policy  to  be  a  valid  security.  It  did  not  appear  that  at  that  time 
any  information  of  the  fact  of  the  answers  being  untrue  had  been  brought  to  the 
attention  of  defendant  or  the  agent,  field,  tbat  tbe  agent's  representations  to 
plaintiff  would  not  preclude  defendant  from  taking  advantage  of  the  untruthfol 
statements  in  the  application,  aa  the  agent  could  not  waive  any  forfeiture. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Peter  Wilkins  against  tbe  Mutual  Beserve  Fund  Life  Associa- 
tion.    Tbe  complaint  was  dismissed  at  the  trial,  and  plaintlfl  appeals. 
Argued  before  Bkady  and  Daniels,  JJ. 
William  &.  Wilson,  for  appellant.    Alfred  Taylor,  for  respondent. 

Daniels,  J.  The  plaintiff  brought  this  action  as  assignee  of  a  certiBeate 
of  life  insurance  issued  by  the  defendant  upon  the  life  of  Daniel  S.  Sanford. 
By  the  terms  of  the  certiticate  there  became  payable  to  him  from  the  death 
fund  of  tbe  association  the  sum  of  $10,000  from  and  after  the  period  of  his 
decease.  This  certificate  was  assigned  to  the  plaintiff  and  another  person, 
the  latter  having  also  added  a  further  assignment,  including  his  own  inter- 
est. The  assur^  died  on  or  about  the  7th  of  February,  1886,  and  the  ordi- 
nary notice  and  proofs  of  the  fact  were  supplied  to  the  defendant.  The  asso- 
ciation resisted  the  right  of  the  plaintifF  to  payment  of  the  amount  mentioned 
in  the  certificate  on  the  ground  that  false  representations  had  been  made  by 
the  assured  in  the  application  for  the  certiticate,  rendering  the  certiGcaie  it- 
self invalid  and  inoperative.  These  representations  consisted  in  the  answer 
of  the  assured,  to  the  question  requiring  a  statement  of  his  occupation,  that 
he  was  a  carpenter;  and,  in  an  answer  to  a  further  question,  whether  he  had 
consulted  any  physician  regarding  his  health  within  the  preceding  Ave  years, 
and,  if  so,  what  physician,  and  when,  and  for  what  disease.  To  this  he  an- 
swered, "No."  Tbe  furtlier  inquiry  was  made  whether  he  ever  had  any  illness 
or  injury  not  enumerated  in  preceding  questions,  or  had  been  an  inmate  of 
any  hospital;  and  to  that  he  answered  in  the  negative.  By  the  proof  the 
fact  was  established  that  he  had  at  one  time  served  as  cook  or  steward  on 
sailing  vessels,  and  within  five  years  preceding  the  date  of  the  application  lie 
did  consult  a  physician  regarding  his  health  and  for  disease,  and  that  the  an- 
swer made  to  the  inquiry  conceining  that  subject  was  untruthful.  It  was 
also  proved  that  from  October  3, 1882,  to  the  25tb  of  the  same  month  he  had 
been  an  inmate  of  a  hospital:  and  also  that  he  was  an  inmate  of  a  hospital 
within  three  years  prior  to  the  time  of  his  application  for  the  certificate,  and 
that  his  answer  that  be  had  not  been  was  untruthful.  And  these  answers, 
under  the  authorities,  weie  held  at  the  trial  to  avoid  tbe  certificate.    This 
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Tesulted  from  statements  in  the  application  signed,  by  the  assured,  that  "I  do 
hereby  warrant  that  my  answers,  as  written  to  the  above  questions,  are  full, 
-complete,  correct,  and  true,  and  the  same  shall  be  made  a  part  of  the  con- 
tract of  my  certificate  of  membership  In  the  Mutual  Keserve  Fund  Life  As- 
sociation."  And  "It  is  hereby  warranted  by  the  applicant  that  the  answers 
-and  statements  in  this  application,  whetlier  written  by  his  own  hand  or  not, 
-are  full,  complete,  a,nd  true;  and  it  is  agreed  that  this  warranty  shall  form 
the  biisis  and  shall  be  a  part  of  the  contract  between  the  undersigned  and 
-the  Mutual  Keserve  Fund  Life  Association,  and  are  offered  to  said  associa- 
tion as  a  consideration  of  the  contract  applied  for.  And  the  applicant  fur- 
ther agrees  that  if  any  statements,  representations,  or  answers  made  herein 
-are  nut  true,  full,  and  complete,  then  the  certificHte  to  be  issued  hereon  shall 
be  null  and  void,  and  all  money  paid  thereon  shall  be  forfeited  to  said  asso- 
■elation."  And  from  a  further  provision  in  the  policy  that  "in  consideration 
of  the  application  for  this  certificate  of  membership,  which  is  hereby  referred 
"to  and  made  a  part  of  this  contract,  and  of  each  of  the  statements  made 

'  therein,  which,  whether  written  by  his  own  hand  or  not,  every  person  ac- 
cepting or  acquiring  any  interest  in  this  contract  hereby  adopts  as  his  own, 
■aduiits  to  be  material,  and  warrants  to  be  full  and  true,  and  to  be  the  only 
-statements  upon  which  this  contract  is  made. "  Ky  these  stipulations  and  pro- 
visions tlip  assured  warranted  the  truth  of  the  representations  which  had  been 
made  by  him;  and  as  they  turned  out  to  have  been  untruthful  as  to  the  fact 
•of  his  consulting  a  physician,  and  having  on  two  occasions  been  an  inmate  of 
a  hospital,  that  relieved  the  defendant  from  liability  for  the  payment  of  the 
money  mentioned  in  the  certificate.  It  was,  however,  proposed  to  be  proved 
tliat  the  assured,  at  the  time  when  he  made  the  application  for  the  insurance, 
informed  the  agent  of  the  defendant  as  to  the  facts  being  otherwise.  This 
-offer  of  proof  was  rejected  by  tlie  court,  and  the  cases  of  Flynn  v.  Insurance 
Co.,  78  N.  Y.  568;  Grattan  v.  Insurance  Co.,  80  N.  Y.  281;  Bennett  v.  In- 
surance Co.,  106  N.  Y.  243,  12  N.  E.  Rep.  609;  and  Mtller  v.  Insur- 
■ance  Co.,  107  N.  Y.  292, 14  N.  E.  Rep.  271,— have  been  relied  upon  as  au- 
iihorities  establishing  the  incorrectness  of  this  ruling.  But  they  are  not  en- 
titled to  that  effect  in  this  case,  for  the  reason  that  the  assured,  by  the  appli- 
cation, took  upon  himself  the  entire  risk  of  the  truth  of  the  representations 
•oiade  by  him,  and  on  the  correctness  of  which  the  certificate  was  made  to  de- 
pend. In  neither  of  the  cases  which  have  been  referred  to  were  these  pro- 
visions contained,  and  that  distinguislies  those  authorities  from  this  action; 
-for  in  this  instance  the  assured  assumed  the  responsibility  for  tlie  correctness 
of  the  acts  of  the  agent  in  filling  out  and  completing  the  application,  and 
-thereby  conclusively  bonnd  himself  for  the  truth  of  the  statements  which  liad 

■  been  made.  The  effect  of  his  agreement  to  accept  for  himself,  and  become 
bound  by,  the  acts  of  the  agent  in  filling  out  the  application  as  those  of  his 
■own  agent,  was  considered  in  Chase  v.  Insurance  Co.,  20  N.  Y.  52,  and  also 
in  Alexander  v.  Insurance  Co.,  66  N.  Y.  464;  Insurance  Co.  v.  Fletcher,  111 
U.  S.  519,  6  Sup.  Ct.  Hep.  837;  and  these  authorities  all  agree,  where  the  as- 
sured in  this  manner  accepts  and  binds  himself  for  the  truth  of  the  state- 
ments contained  in  tlie  application,  that  be  cannot  be  relieved  from  that  re- 
-suit  by  proof  of  the  fact  afterwards  made  that  the  agent  improperly,  as  well 
-as  untruthfully,  filled  out  the  application.  Where,  on  the  contrary,  he  ex- 
pressly assumes  the  acts  of  the  agent  as  his  own  acts,  and  binds  himself  for 
the  truth  of  the  statement  made,  then  neither  he  nor  his  representatives  can 
be  relieved  from  the  effect  by  proof  that  the  .agent  had  acted  faithlessly. 
This  results  from  the  voluntary  agreement  of  tlie  insured  himself,  over  which 
.&  court  of  Justice  has  no  authority  by  way  of  relief.  That  the  application 
-and  policy  or  certificate  may  be  subjected  by  the  statements.^ contained  in 
them  to  this  disability  will  no  doubt  seriously  impair  the  value  of  life  insur- 
.ance  policies.    And  as  the  court  is  not  authorized  to  relieve  the  party  from 
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the  agreement  voluntarily  entered  into  by  bira  in  this  way,  the  fact  itself 
can  be  no  further  useful  than  to  enjoin  upon  persons  taking  policies  of  life 
insurance  greater  care  and  circumspection  to  discover  whether  anything  may 
be  contained  in  the  application  or  the  policy  which  in  the  end  will  render  it 
a  fruitless  source  of  reliance.  There  is  a  probability  that  this  agent,  in  re- 
ducing the  answers  of  the  assured  to  writing,  was  faithful  to  the  obligations 
of  bis  employment,  for  be  stated  In  bis  evidence  (and  that  was  not  contra- 
dicted) that  he  filled  out  the  blank  from  information  obtained  from  Mr. 
Sanford,  and  that  it  was  all  in  conformity  with  what  he  had  stated  to  ttie 
agent. 

The  plaintifT,  upon  the  trial,  proposed  to  give  evidence  from  which  the  po- 
sition has  been  taken  that  the  company  bad  placed  itself  in  a  condition  in 
wl)ich  it  could  not  take  advantage  of  the  untruthful  nature  of  these  answers. 
For  this  purpose  it  was  proposed  to  prove,  before  the  assignment  was  taken 
of  the  certificate,  that  the  parties  repaired  to  the  oSice  of  an  agent  of  the  com- 
pany, and  there  consulted  him  as  to  the  regularity  and  validity  of  the  policy, 
and  that  he  substanlially  represented  the  policy  to  be  a  valid  security.  This 
evidence  was  rejected  upon  the  trial,  upon  the  ground  that  the  agent,  even 
though  he  might  have  been  a  director  in  the  company,  had  no  authority  to 
change  the  certificate,  or  to  prevent  the  company  from  taking  advantage  of 
these  untruthful  answers.  It  was  not  proposed  to  be  shown  that  any  infor- 
mation  of  the  fact  of  the  answers  being  untruthful  had  been  brought  to  the 
attention  of  the  defendant,  or  either  of  its  oSlcers,  or  to  the  attention  of  this 
agent,  and  without  information  to  that  effect  the  agent  would  naturally  as- 
sume that  the  certificate  had  been  obtained  by  truthful  representations  made 
on  behalf  of  the  assured;  and  in  that  state  of  the  case  there  could  be  no  reason 
for  assuming  or  supposing  that  it  was  intended  to  surrender  or  waive  any  ad- 
vantage that  the  company  might  be  entitled  to  claim  from  the  fact  being  other- 
wise. The  assurance  that  the  certificate  was  a  safe  investment,  or  might  be 
relied  upon  as  having  been  legally  or  correctly  issued,  would,  in  this  state  of 
the  facts,  include  no  more  than  that  the  conduct  of  the  company  had  been  such 
as  to  bind  it,  so  far  as  its  own' proceedings  went,  legally  and  effectually  for 
the  payment  of  this  money.  It  would  not  surrender  or  prejudice  its  right  to 
avail  itself  of  the  objection  that  there  had  been  such  misconduct  on  the  part 
of  the  assured  liiraself,  which  at  the  time  was  unknown  to  the  company  or  its 
agent,  as  rendered  the  certificate  invalid,  and  relieved  the  company  from  this 
obligation.  As  much  as  this  was  in  fact  provided  for  in  the  certificate  itself, 
declaring  that  no  agent  of  the  association  has  authority  to  make,  alter,  or 
discharge  contracts,  waive  forfeitures,  extend  credit,  or  grant  permits,  and  no 
alteration  of  the  terms  of  this  contract  shall  be  valid,  and  no  forfeiture  there- 
under shall  be  waived,  unless  such  alteration  or  waiver  shall  be  in  writing, . 
and  signed  by  the  president  and  one  other  officer  of  the  association,  and  of 
the  extentof  which  the  plaintiif,  as  assignee,  is  chargeable  with  notice.  That 
precluded  the  agent,  even  though  he  might  have  been  a  director  of  the  com- 
pany, {Bridga  Co.  v.  Bachman,  66  N.  Y.  261.)  from  the  exercise  of  such 
ai-.tliority  over  this  certificate  as  would  exclude  the  right  of  the  company  to 
make  the  defense  which  proved  successful  upon  the  trial,  for  it  was  there 
provided  that  no  forfeiture  should  be  waived  unless  the  waiver  was  in  writ- 
ing, signed  by  the  president  and  one  other  ofiScer  of  the  association.  It  was 
nut  proposed  to  be  proved  that  any  waiver  of  this  description  bad  taken  place, 
and  without  it  the  evidence  which  was  rejected  would  have  been  entirely  use- 
less. As  the  case  was  made  to  appear,  the  plaintiff  was  not  entitled  to  recover, 
and  the  judgment  should  be  affirmed. 
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Wolf  et  al,  «.  Stbahl  et  aL 
{SupretM  Court,  Oeneral  Term,  First  Department.    November  7, 1889.) 

1.  Pabtm  «it8inp— Ettdbnob. 

In  an  action  for  the  price  of  eoods  sold,  it  appeared  that  defendant,  in  order  to 
compromise  plaintiff's  claim  against  his  son,  represented  to  them  that  be  would  go 
into  partnership  with  his  son,  and  that  plaintiffs  could  then  sell  them  goods.  After- 
ward, goods  were  ordered  hy  the  son.  Held,  that  there  was  no  evidence  to  render 
defendant  liable  as  his  son's  partner. 

2.  Sake — Aonoug— Plbadino. 

An  allegation  in  the  complaint  that  goods  were  sold  to  defendants  is  supported  by 

eroof  that  they  were  sold  to  one  of  defendants  while  conducting  a  business  in  which 
oth  were  partners;  and  an  allegation  as  to  their  copartnership  is  unnecessary. 

Appeal  from  circuit  court,  New  Tork  county. 

Action  bj  Baruch  and  Herman  Wolf  against  Harris  Strahl  and  another, 
for  goods  alleged  to  have  been  sold  to  defendants.  After  trial,  in  wtiich  Har- 
ris Strahl  alone  defended,  judgment  was  rendered,  dismissing  the  complaint, 
with  costs.    Plain tiSs  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

W.  F.  Severanoe,  for  appellants.    Maaa  Klein,  for  respondent. 

Yan  Bbttnt,  p.  J.  This  action  was  brought  to  recover  for  goods  alleged 
to  have  been  sold  to  the  defendants  by  the  plaintiffs.  To  sufiport  this  allega- 
tion, the  plaintiffs  attempted  to  prove  that  the  defendants  were,  or  that  the 
defendant  respondent — who  is  the  only  person  who  defends  the  action — had 
represented  to  the  plaintiffs  that  they  were,  copartners;  and  that  it  was  rely- 
ing upon  this  representation  that  the  credit  was  given.  This  representation 
was  made  in  the  month  of  March,  1886,  at  a  time  when  the  respondent  was 
endeavoring  to  effect  a  compromise  of  a  claim  which  the  plaintiffs  then  held 
against  the  son  of  the  respondent,  the  non-defending  defendant.  As  an  in- 
ducement to  the  acceptance  of  the  offer,  the  respondent  said  that  he  was  go- 
ing into  copartnership  with  bis  son,  and  that  then  the  plaintifTs  would  be  able 
to  sell  them  a  lot  of  goods.  In  July  the  goods  in  question  were  ordered  by 
the  son,  and  one  of  the  plaintiffs  swears  that  he  told  his  salesman  to  sell  the 
the  goods;  and  then  follows  in  the  testimony  the  following:  "He  was  in  al- 
ready. He  told  me  that  he  was  helping  his  son  along.  He  said  at  that  time 
that  he  was  going  into  a  full  partnership  with  his  son,  to  help  him  along." 
It  seems  to  be  clear  that  any  statement  that  he  was  going  into  copartnership 
with  bis  son  at  some  time  in  the  future  could  not  bind  him  as  a  partner,  and 
the  only  piece  of  evidence  which  could  possibly  have  that  effect  would  be  the 
use  of  the  words  "he  was  in  Hlready."  An  examination  of  the  testimony  does 
not  show  that  the  witness  intended  to  state  that  the  respondent  made  any  such 
statement,  but  rather  meant  it  as  a  deduction  from  what  the  respondent  did 
tell  him.  viz.,  that  be  was  helping  his  son  along.  In  fact,  upon  looking  over 
the  evidence,  it  seems  to  distinctly  appear  that  the  only  representation  made 
by  the  respondent  was  that  he  was  going  into  partnership;  which  is  inconsist- 
ent with  the  interpretation  of  the  words  first  above  refeiTed  to,  that  it  was  a 
representation  that  he  was  already  a  partner.  Upon  cross-examination  the 
witness  made  no  similar  statement;  and  the  other  plaintiff,  wlio  testified,  did 
not  pretend  that  he  heard  any  such  statement.  The  respondent  had  nothing 
to  do  with  the  sale  of  the  goods,  and  there  is  no  evidence  that  he  had  any 
knowledge  of  their  purchase.  There  being  no  proof  of  partnership,  the  dis- 
position made  of  the  case  by  the  court  below  was  right. 

There  was  no  necessity  for  any  amendment  of  the  complaint  by  adding  the 
allegation  as  to  copartnership  of  the  defendants.  Proof  that  the  goods  were 
sold  to  one  of  the  defendants  while  conducting  business  in  which  both  were 
v.7N.Y.s.no.l2 — 38 
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copartners  together  would  have  proved  the  allegation  in  the  complaint  that 
the  goods  were  sold  to  the  defendants.  The  judgment  appealed  from  sbonld 
be  atflrmed,  with  costs.    All  concur. 


In  re  Howard's  Estatb. 

(/Supreme  Court,  Oeneral  Term,  First  Department.    November  7, 1880.) 

COLLATKRAI.  InHSRITANCB  TaX — EbRONXOUS  PAYMENT — RlSTITCTIOS. 

Laws  N.  Y.  1887,  c.  718,  directs  collateral  inheritance  taxes  to  be  paid  to  the  oomp- 
troUer  for  the  benefit  of  the  state.  Section  21  requires  him  to  pay  them  over  to  the 
state  treasurer.  Section  12  provides  that  when  n  tax  has  been  erroneously  paid  to 
the  state  treasurer  he  mav,  on  satisfactory  proof  made  to  the  comptroller  by  the 
county  treasurer,  refund  the  money.  After  money  was  received  by  the  comptrol- 
ler and  properly  paid  over  to  the  treasurer,  the  decree  requiring:  the  tax  to  be  paid 
was  reversed.  Code  Civil  Proc.  S  1828,  authoriies  the  appellate  court,  on  reversing 
a  judgment,  to  malce  restitution  of  property  lost  by  the  judgment.  Seld  that  the 
tax-payer's  remedy  was  under  the  tax  act,  and  not  under  the  Code. 

Motion  for  an  order  for  the  restitution  of  moneys  paid  to  the  comptrollflr 
of  the  city  of  New  Yoric  for  collateral  inheritance  taxes. 
Argued  before  Van  Bkunt,  P.  J.,  and  Bradt  and  Daniexs,  JJ. 
S.  B.  BrowneU,  for  the  motion.    R,  E.  Selmes,  opposed. 

Daniels,  J.  The  money  for  which  restitution  has  been  applied  for  was  paid 
over  to  the  comptroller  of  the  county  of  New  York  by  the  ancillary  executors 
of  the  estate  of  John  P.  Howard,  deceased.  This  payment  was  made  under 
an  order  or  decree  of  the  surrogate,  holding  the  estate  to  be  liable  to  taxation 
under  chapter  713  of  the  Laws  of  1887.  On  appeal  from  the  order  or  decree 
to  the  general  term  it  was  reversed,  and  the  decision  is  reported  as  In  re  Tu- 
lane,  4  N.  Y.  Supp.  36.  The  executor's  motion  is  made  upon  the  fact  of 
this  reversal,  tor  restitution  of  the  money  under  ser-tton  1323  of  the  Code  of 
Civil  Procedure,  providing  that  "when  a  final  judgment  or  order  is  reversed 
or  modified,  upon  apiieal,  the  appellate  court,  or  the  general  term  of  the  same 
court,  as  the  case  may  be,  may  make  or  compel  a  restitution  of  property,  or 
of  a  right  lost  by  means  of  the  erroneous  judgment  or  order. "  But  this  sec- 
tion of  the  Code  cannot  be  held  to  include  the  present  application;  for,  by  the 
provisions  contained  in  the  law  under  which  the  payment  was  directed  to  bo, 
and  was  in  fact  made,  the  tax  so  paid  never  became  any  part  of  the  money  or 
property  of  the  city  and  county  of  New  York.  It  was,  on  the  contrary,  paid 
to  and  received  by  the  comptroller  for  the  benefit  of  the  state,  and  under  the 
act  it  has  been  made  a  state  tax,  and  the  comptroller  was  required  by  section  21 
to  pay  over  the  amount  so  received  by  him  to  the  state  treasurer.  This  section 
has  required  taxes  obtained  in  this  manner  to  be  reported  to  the  state  comp- 
troller on  the  first  Mondays  of  March  and  September  in  each  year,  and  they 
are  required  to  be  paid  by  the  comptroller  of  the  county  to  the  state  treasurer 
Ht  the  times  mentioned  in  this  section  of  the  act.  It  has  not  been  asserted 
that  the  comptroller  of  the  city  and  county  has  in  any  manner  failed  to  dis- 
charge this  duty.  But  it  has  been  stated  without  contradiction  that  the  money 
was  so  paid  over  by  him  as  that  was  directed  to  be  done  by  this  statute  prior 
to  the  time  when  the  order  or  decree  of  the  surrogate  was-  reversed  by  the  gen- 
eral term.  He  accordingly  has  no  fund  or  money  in  his  hands  out  of  which 
restitution  can  be  order^,  and  the  act  does  not  contemplate  that  he  shall  be 
required  to  return  it  to  the  party  who  may  become  entitled  to  receive  it,  after 
it  has  been  p»id  over  to  the  autliorities  of  the  slate.  A  different  remedy  has 
been  prescribed  by  the  act  for  the  reimbursement  of  the  money.  That  has 
been  created  by  the  twelfth  section,  declaring  that  "when  any  amount  of  said 
tax  shall  have  been  paid  erroneously  to  the  state  trensurer  it  shall  be  lawful 
lor  him,  on  satisfactory  proof  rendered  to  the  comptroller  by  said  county  treas- 
urer or  comptroller  of  such  erroneous  payment,  to  refund  and  pay  to  the  ez- 
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■ecutor,  administrator,  person  or  persons,  who  have  paid  any  such  tax  in  error, 
the  amount  of  such  tax  so  paid,  provided  that  all  such  applications  for  the 
payment  of  such  tax  shall  be  made  within  Ave  ypars  from  the  date  of  such 
payment."  This  Is  a  simple  and  available  proceeding,  afforded  to  the  party 
•entitled  to  the  reimbursement  of  the  money  paid  for  the  tax,  and  it  was  with- 
out doubt  intended  to  be  exclusive  for  this  object.  This  statute,  and  the  law 
preceding  it,  have  created  a  new  liability  not  previously  existing  under  the 
laws  of  the  state,  and  a  remedy  by  this  section  of  the  act  of  1887  has  been  pro- 
vided, and  it  is  complete  and  effectual,  to  obtain  the  money  after  the  reversal 
■at  the  order  or  decree  under  which  It  may  have  lieen  paid,  and  was  intended, 
without  doubt,  to  be  the  only  mode  of  proceeding  which  should  be  adopted 
and  followed  for  that  purpose;  for  it  could  not  liave  been  intended  that  the 
law  siiould  receive  such  a  construction,  or  that  an  obligation  should  be  im- 
posed u|)on  the  person  paying  over  the  money  under  its  directions  to  the  state 
-authorities,  as  upon  the  reversal  of  the  proceeding  on  appeal  the  officer  in  this 
manner  paying  it  over  should  he  bound  to  reimburse  to  the  party  making  the 
payment  to  him  the  money  so  disposed  of,  under  the  authority  and  direction 
■of  the  statute.  His  duties  have  been  wholly  confined  to  receiving  the  money, 
reporting,  and  paying  it  over,  and  by  discharging  these  duties  in  the  manner 
provided  by  the  act  he  will  relieve  himself  from  all  responsibility  or  liability 
to  refund  it  upon  a  reversal  of  the  order  or  decree  requiring  its  payment. 
The  case,  in  this  respect,  is  similar  in  Its  principle  to  Detcey  v.  Supervisors, 
•62  N.  Y.  294.  There  the  county  of  Niagara  was  sued  for  the  recovery  of 
moneys  which  had  been  raised  by  assessments  to  pay  tlie  expenses  of  drain- 
ing certain  lowlands.  The  assessment  proceeding  liad  been  reversed  upon 
■certiorari,  but  the  money  had  been  paid  out  and  disposed  of  as  the  law  directed 
it  to  be  by  the  treasurer  of  the  county,  before  the  action  was  commenced,  and 
that  was  held  to  constitute  a  defense  and  prevent  a  recovery  against  the  county. 
The  same  principle  should  be  applied  here,  not  only  from  the  nature  and  pro- 
visions of  the  statute,  but  from  the  rule,  also,  in  this  manner  maintained  by 
the  court.    Tiie  motion  will  accordingly  be  denied.    All  concur. 


Tn  re  Hall's  Estate. 
(Supreme  C<mrt,  Oeneral  Term,  Flrat  Department    November  7, 1889.) 

1.  Appbai/ — Recobd — Cebtificatb. 

Au  appeal  from  a  surrogate's  decree  will  be  dismissed  on  the  oonrt's  own  motion 
where  there  is  no  certificate  with  regard  to  the  record  from  the  surrogate's  court. 
S.  CoiXATEBAi/  Inhxkitascb  Taz — Ebbokbocs  Dbcrbb — Rb«titutiom. 

The  mode  of  obtaining  restitntion  of  a  collateral  inheritance  tax,  which  was  paid 
nnder  an  erroneous  decree  of  the  surrogate,  is  ttiat  pointed  out  by  the  inheritance 
tax  act  (Laws  N.  Y.  1887,  c.  713,  i  12,)  and  not  by  appeal  under  Code  Civil  Proo. 
i  2587,  authorizing  the  appellate  court  to  enforce  the  decree  appealed  from  or  award 
restitution,  as  the  case  may  require,  but  the  decree  must  be  decided  erroneoos  by 
appeal  before  restitution  can  be  awarded  under  the  aot. 

Appeal  from  surrogate's  court.  New  York  county. 

David  A.  Hall,  sole  legatee  and  devisee  nnder  the  last  will  and  testament 
cf  David  F.  Hall,  deceased,  appeals  from  an  order  of  the  surrogate,  directing 
tlie  ancillary  executor  to  pay  a  collateral  inheritance  tax,  amounting  to  the 
sum  of  912,419.94,  with  interest. 

Argued  before  Van  Bkunt,  P.  J.,  and  Daniels  and  Babrbtt,  JJ. 

B.  &.  Duzail,  Jr.,  tor  appellant.    &eo.  W.  Eastman,  for  respondent. 

Barrett,  J.  This  is  evidently  a  friendly  appeal  arranged  between  the  legatee 
and  the  ancillary  executor  for  the  purpose  of  obtaining  rpstitution  of  the  sum 
paid  under  the  surrogate's  decree.  This  decree  was  made  in  October,  1887, 
upon  the  authority  of  a  general  term  decision  (second  department)  handed 
down  in  July  of  that  year.     In  re  Enston,  46  Hun,  506.    It  was  there  held 
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that  property  within  this  state,  which  psissed  by  will  from  a  non-resident 
decedent  to  collateral  relatives,  was  taxable  under  the  Act  of  1885.  c.  483.  Mr. 
Hall,  the  present  legatee,  was  fully  beard  before  the  malting  of  the  decree. 
The  ancillary  executor,  in  November,  1887,  paid  the  tax  to  the  comptroller  of 
the  city  of  Kew  Yorlc  and  to  the  treasurers  of  Kings  and  Queens  counties. 
Thus  the  decree  was  completely  executed.  The  matter  stood  in  this  way  un- 
til April,  1889,  when  the  court  of  appeals  reversed  the  Enston  Case,  (21  X. 
£.  liep.  87,)  and  held  that,  under  the  circumstances  there  disclosed,  the  prop- 
erty within  this  state  was  not  taxable  under  the  act  of  1885.  Thereupon  Mr. 
Duvall,  as  attorney  for  Hall,  admitted  service  of  a  copy  of  the  surrogate's  de- 
cree as  of  the  date  of  June  24,  1889,  and  within  80  days  from  the  latter  date 
(namely,  July  10, 1889)  he  took  the  present  appeal.  He  seems  to  have  served 
notice  of  this  appeal  upon  the  attorney  general  and  the  district  attorney  of 
this  county,  but  not  upon  the  comptroller  of  the  state  or  of  the  city  of  New 
York,  nor  upon  either  of  the  county  treasurers  above  referred  to.  A  case 
upon  appeal  seems  to  have  been  made  up  by  agreement  between  Mr.  Duvall 
and  Mr.  £a8tman,  for  there  is  no  certificate  with  regard  to  the  record  from 
the  surrogate's  court;  and  the  appeal  papers  contain  a  stipulation  dehort 
the  record  to  the  effect  that  the  ancillary  executor  duly  paid  the  tax  as  al- 
ready stated ;  and  to  this  stipulation  is  appended  the  receipts  of  the  respects 
ive  otficials.  It  would  be  sufficient  for  the  due  disposition  of  this  matter, 
as  thus  irregularly  presented,  to  say  that  the  record,  properly  certified,  is  not 
before  us,  and  that  therefore  the  appeal  cannot  be  heard.  Such,  indeed,  must 
be  the  disposition  of  the  case,  and  such  would  have  been  its  disposition  with- 
out investigation  but  for  the  fact  that  it  was  submitted  without  argument. 
As,  however,  the  case  had  to  be  examined  before  the  irregularity  pointed  out 
could  well  be  discovered,  we  may  as  well  suggest  to  the  learned  counsel  some 
difficulties  wliich  became  apparent  before  this  irregularity  was  realized.  The 
question  of  restitution,  it  seems  to  us,  cannot  come  up  as  part  of  the  hearing 
and  decision  of  the  appeal.  The  record,  properly  certified,  will  not  show  the 
execution  of  the  decree,  and  the  question  whether  such  decree  should  be  af- 
firmed or  reversed  lAust  be  independently  determined.  If  it  shall  be  reversed, 
the  mode  of  obtaining  restitution  is  pointed  out  by  the  collateral  tax  act 
(Laws  1887,  c.  713,  §  12)  for  the  ordinary  practice  under  the  Code,  §  2587  is 
inapplicable  where  the  money  lias  actually  been  paid  into  the  state  treasury. 
Another  question  which  counsel  must  consider  before  again  asking  us,  even 
upon  a  correct  record,  to  review  this  decree,  Is  whether  the  comptrollers  of 
the  state  and  city,  and  the  treasurers  of  the  two  counties,  must  not  be  made 
parties  to  the  appeal  under  section  2573.  The  state  of  BTew  York,  the  city 
comptroller,  and  the  two  county  treasurers,  seem  to  have  interests  which  are 
directly  affected  by  the  decree.  The  tax  has  doubtless  long  since  been  paid 
into  the  state  treasury,  and  5  per  cent,  for  collection  retained  by  the  officers 
under  section  22  of  the  Act  of  1885.  The  question  of  the  proper  method  of 
obtaining  restitution  from  the  state  was  considered  by  this  court  in  the  late 
case  of  In  re  Howard,  ante,  594,  and  it  was  there  held  that  the  remedy  was 
under  section  12  of  the  Act  of  1887,  c.  713.  But  first  there  must  be  a  decision 
on  the  qupstion  of  affirmance  or  reversal,  and  that  decision  can  only  be  made 
upon  a  duly  certified  record,  and  probably  upon  a  compliance  with  section 
2573,  as  to  the  proper  parties  upon  the  appeal.  As  the  matter  now  stands 
the  hearing  is  dismissed,  and  the  appeal  stricken  from  the  calendar,  without 
prejudice.    All  concur. 


Jn  re  Voorhis'  Wai.. 

{Supreme  Court,  Oeneral  Tctth,  Firtt  Department    November  7,  1889.) 

1.  Wills — CJompetenot — Evidekcb. 

The  facts  that  testatrix,  who  by  will  left  her  property  to  charitable  institutioni, 
was  of  advanced  age,  unable  to  read  or  write,  of  a  capnoioaB  disposition,  and  tbst 
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Bbe  had  stated  an  Intention  of  leavinff  «7eryttaInK  to  her  relatives,  It  belnv  shown 
that  she  was  excitable,  and  easily  took  offense  at  her  relatives,  do  not  sumoe  to  es- 
tablish the  inoompetenoy  of  testatrix,  where  it  appears  that  she  understood  the  con- 
tents of  her  will,  and  designed  it  to  be  her  testamentary  act. 

9.  Same— Dua  Exeoutior. 

In  support  of  a  will  leaving  all  testatrix's  property  to  charitable  institutions,  to 
the  exeiuBlon  of  her  nieces,  who  were  her  nearest  relatives,  it  was  proved  by  her 
attorney  that  the  instrument  in  question  was  the  one  which  he  had  drawn  up  as  her 
will,  at  her  request,  and  accordtng  to  ber  instructions,  and  read  to  her;  and  the 
two  subscribing  witnesses  testifled  that  testatrix  had  signed  the  instrument  in 
their  presence,  and  that  they  had  signed  the  same  as  witnesses,  on  being  told  it  was 
decedent's  will,  and  requested  to  sign  it,  either  by  decedent  herself  or  by  her  attor- 
ney, in  her  presence ;  and  it  was  also  proven  that  decedent  had  told  an  acquaint- 
ance that  she  had  left  her  property  to  coaritable  institutions.  Held,  that  the  proper 
execution  of  the  will  was  established. 

4b  Bake— Revocation. 

The  fact  that  testatrix,  who  had  made  a  will  leaving  everything  to  oharitable 
Institutions,  before  her  death  became  dissatisfled  with  it,  and  had  another  will 
drawn  up,  leaving  everything  to  her  relatives,  intending  to  execute  i^  but,  before 
the  time  assigned  for  the  execution  became  unconscious,  and  remained  so  until  her 
death,  is  not  a  sufficient  revocation  of  the  first  will,  under  8  Rev.  St.  N.  Y.  (6th  Ed.) 
p.  68,  t  M<  which  provides  that,  to  constitute  a  revocation  of  a  previous  will,  there 
must  be  some  other  will  in  writing,  or  some  other  writing  declaring  the  revoca- 
tion, etc.,  or  that  the  instrument  has  been  burned,  torn,  canceled,  etc. 

Appeal  from  surrogate's  conrt.  New  York  county. 

Application  by  Harriet  B.  Evans  to  vacate  and  annul  the  probate  of  the 
"Will  of  Ann  Yoorhis,  deceased.  There  was  a  decree  denying  the  application 
and  conflrming  the  probate  of  the  will,  from  which  the  said  Harriets.  Evans 
appeals.    For  motion  to  dismiss  appeal,  see  5  N.  Y.  Supp.  948,  mem. 

Argued  before  Van  Brunt,  P.  J.,  and  Barrett  and  Daniels,  JJ. 

H.  M.  Whitehead,  for  appellant.  C.  E.  Tracy  and  D.  M.  Helm,  for  re- 
epondent. 

Daniels,  J.  The  will  which  is  in  controversy  In  this  appeal  was  executed 
«n  the  20th  of  December,  1879,  and  the  testatrix  died  on  the  30th  of  January, 
1882.  At  tlie  time  of  the  execution  of  the  will  she  was  of  the  age  of  79  years. 
She  had  no  children,  parents,  brothers,  or  sisters.  Her  relatives  were  nepb- 
«ws  and  nieces,  and  grand-nephews  and  grand-nieces.  Her  relations  with 
most  of  them  were  friendly  and  agreeable.  But  when  she  came  to  dispose  of 
her  estate  by  the  will,  after  disposing  of  a  small  part  of  it  in  the  way  of  leg- 
acies, she  devised  and  bequeathed  all  the  rest,  residue,  and  remainder  to 
the  American  Bible  Society  and  the  American  Home  Missionary  Society. 
The  application  for  the  revocation  of  the  probate  of  the  will  was  made  by 
Harriet  B.  Evans,  who  is  a  niece  of  the  testatrix;  and  it  proceeded  upon  the 
allegations  that  the  paper  which  had  been  admitted  to  probate  as  the  will  of 
the  testatrix  had  not  been  signed  by  her;  that  she  did  not  acknowledge  it,  and 
was  not  of  sonnd  mind  and  memory  at  the  time  of  its  date,  or  capable  of 
making  a  wiU,  and  did  not  understand  or  intend  the  execntion  of  this  instru- 
ment as  her  will;  and  that  the  formalities  required  by  the  statute  to  be  ob- 
served  to  autlienticate  it  as  a  will  had  not  been  complied  with.  To  sustain 
the  application,  evidence  was  given  of  statements,  made  at  different  times  by 
the  testatrix,  that  she  did  not  intend  or  design  to  leave  any  part  of  her  prop- 
'Crty  to  societies,  but  that  it  should  be  disposed  of  among,  or  for  the  beneflt 
of,  her  relatives;  and  from  this  evidence  it  is  entirely  reasonable  to  con* 
-elude  that  at  the  times  when  these  statements  were  made  she  did  entertain 
that  design.  But  she  was  furtlier  shown  to  have  been  capricious  and  change- 
able in  her  disposition,  and  bad  obtained  wills,  drawn  under  her  direction, 
which  never  were  executed  by  her.  She  was  sensitive  and  excitable,  and 
«a8ily  took  offense  at  trivial  acts  of  her  relatives,  which  she  regarded  or  con- 
sidered to  l>e  slights  upon  herself.  She  was  an  illiterate  person;  and  further 
evidence  in  support  of  the  application  to  revoke  the  probate  of  the  will  was 
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given,  to  the  effect  that  she  was  not  able  to  read  or  write.  But  neither  tbls- 
evidence,  nor  her  capricious  disposition  or  her  advanced  age,  precluded  her 
from  malting  a  valid  will,  if  it  appeared  that  she  understood  its  contents,  and 
designed  it  to  be  her  testamentary  act;  and  in  support  of  this  will  very  di- 
rect evidence  to  that  effect  was  given  upon  the  hearing.  The  instrument 
in  controversy  was  prepared  as  the  will  of  the  testatrix  by  Hamilton  Wallis. 
who  was  sworn  and  examined  as  a  witness  in  its  support.  He  testified  that 
he  received  instructions  from  the  testatrix,  either  at  his  office  or  at  her  house, 
and  that  he  took  down  thode  inatiuctions  as  they  were  given  to  bim  by  lier;. 
that  he  then  prepared  a  draft  of  the  will,  which  be  afterwards  read  to  her, 
at  her  residence,  several  days  before  the  execution  of  the  instrument  in  con- 
troversy; that  alterations  were  made  in  the  draft  during  the  time  it  was- 
read  to  the  testatrix;  and  that  the  instrument  admitted  to  probate  was  an 
exact  copy  of  the  draft,  with  the  alterations  suggested  by  her.  This  evi- 
dence sustained  the  conclusion  that  the  instrument  was  drawn  in  pursuance 
of  the  authority  and  instructions  of  the  testatrix,  and  that  it  conformed  to 
those  instructions,  and  was  understood  by  her  in  the  dispositions  it  directerl 
should  be  made  of  her  estate.  Before  the  time  of  its  execution,  she  requested 
the  two  persons  who  subscribed  as  witnesses  to  the  will  to  repair  to  her  Iiouse. 
at  a  time  designated  for  that  object,  to  witness  her  will.  They  met  at  her 
residence  at  that  time;  and  both  testify  that  the  instrument  which  was  pro- 
duced was  signed  by  the  testatrix,  and  by  themselves  as  witnesses.  The  evi- 
dence of  Mr.  Noe,  one  of  the  subscribing  witnesses,  is  that  Mr.  WaDis  asked 
Mrs.  Voorhis  if  she  wished  these  gentlemen  to  witness  her  will,  and  she  said 
"Yes,"  and  then  "she  signed  the  will  herself,  in  my  presence."  "I  saw  her 
sign."  Mr.  Wallis'  evidence  as  to  the  same  fact,  as  it  is  contained  in  the 
printed  case,  is  incomplete;  but  it  is  probable  that  it  was  intended  to  aatben- 
ticate  the  fact  as  it  was  stated  by  Mr.  Noe.  His  testimony  was  that  "Mrs. 
Voorliis  signed  her  name  to  it, — and  the  two  gentlemen, — after  I  had  aslced 
her  if  she  had  signed  and  sealed  this  paper,  and  published  and  declared  it  as. 
her  last  will  and  testament;  and  requested  these  gentlemen  to  execute  it  as- 
witnesses,  and  they  then  signed  it  as  witnesses."  The  othersubscribing  wit- 
ness, Joseph  A.  Sterling,  was  by  no  means  so  clear  in  his  recollection  as  to- 
the  request  to  the  witnesses  to  sign  the  will  as  was  Mr.  Noe.  But  he  stated 
that  the  lawyer,  or  Mrs.  Voorhis,  said  it  was  a  will.-  And  he  thinks  she  gave 
the  paper  to  Mr.  Noe,  and  then  he  sat  down  and  signed  it  at  the  table;  and  then 
this  witness  sat  down  in  his  place,  and  also  signed  it.  He  further  stated  that 
it  was  said  to  be  Mro.  Yuorhis'  will.  He  thought  the  lawyer  said  so;  and  it 
was  understood  so,  because  he  was  asked  to  go  there.  The  paper,  he  said, 
was  given  to  him,  and  he  was  asked  to  sign  it,  as  Mrs.  Voorhis'  will.  The- 
statement  was:  "There  is  Mrs.  Voorhis*  will.  Will  you  sign  it?"  Mrs.  Voor- 
his was  present  when  that  was  signed,  and  his  evidence  is  that  it  had  al- 
ready been  signed  by  her.  From  this  evidence  it  is  entirely  natural  to  con- 
clude tliat  she  understood  the  contents  of  tlie  instrument,  and  designed  it  to- 
be  her  will,  and  also,  in  substance  and  effect,  either  by  her  own  direct  request 
or  that  of  the  attorney,  in  her  presence,  and  acting  in  her  aid  and  assistance, 
requested  these  two  persons  to  subscribe  it  as  her  will,  and  as  subscribing 
witnesses.  And  that  conformed  to  what  was  essential  for  this  purpose,  as 
the  statute  had  prescribed  and  directed  it.  Gilbert  v.  Knox,  52  N.  Y.  125. 
After  the  instrument  had  in  this  manner  been  executed,  the  witness  Nancy  R. 
Howard  testifies  that  she  had  a  conversation  with  Mrs.  Voorhis,  who  told  her 
that  she  had  willed  most  of  her  property  to  charitable  institutions,  and  said 
that  her  nieces  would  not  get  as  much  as  they  expected.  This  was  still  fur- 
ther evidence  in  proof  of  the  fact  that  Mrs.  Voorhis  understood  the  substan- 
tial contents  of  the  instrument,  and  that  it  had  been  drawn  and  executed  in  such 
a  manner  as  to  carry  her  intention  and  design  into  effect;  and  it  was  not  over- 
come by  the  testimony  given  on  behalf  of  the  contestant,  and  was  not  sub- 
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stantially  inconsistent  with  that  evidence.  For,  while  it  is  entirely  probable 
that  her  disposition  generally  was  to  distribute  her  property  among  her  rela- 
tives, yet.  at  the  time  when  this  instrument  was  signed  by  her  and  these  wit< 
nesses,  she  entertained  a  different  purpose;  and  that  was  to  dispose  of  the 
bulk  of  her  estate  for  the  benefit  of  these  two  societies.  She  may  not  have 
been  aware  of  the  extent  of  her  property;  although  she  probably  was,  as  her 
money  must  have  been  put  into  the  tin  box,  where  it  was  found,  by  herself. 
But  at  this  time  she  evidently  intended  to  bestow  it,  whatever  it  was,  upon 
these  societies,  after  satisfying  the  legacies  previously  mentioned  by  her.  That 
she  complained  of  the  insufficiency  of  her  income,  when  she  bad  a  large  sum 
of  money  in  her  immediate  possession,  will  not  invalidate  her  act.  She  was, 
without  doubt,  a  penurious  person, — not  only  frugal,  but  actually  denied  her- 
self luxuries  which  she  had  the  ability  to  obtain  and  enjoy.  But  these  were 
not  controlling  circumstances  in  the  case,  as  long  as  it  appeared  satisfactorily 
from  the  other  evidence  that  she  had  directed  tlie  instrument  to  be  drawn  as 
It  was,  and  executed  it,  intending  to  make  the  disposition  which  it  directed 
of  the  residue  of  her  estate. 

After  this  instrument  was  in  this  manner  subscribed,  and  shortly  before  the 
time  of  her  own  decease,  slie  became  diasatisSed  witli  it,  and  intended  to  exe- 
cute another,  distribuling  her  property  among  her  relatives.  This  appears 
from  the  evidence  of  the  appellant,  as  well  as  of  that  of  Mr.  Bidley,  who  drew 
another  instrument,  to  be  executed  by  tlie  decedent.  That  was  still  more  com- 
plicated in  its  details  than  the  instrument  here  in  controversy;  but  the  evi- 
dence warrants  the  belief  that  it  conformed  to  her  intentions,  and  was  under- 
stood by  her.  But  before  the  time  assigned  for  its  execution  she  became  un- 
conscious, and  remained  so  to  tlie  period  of  her  decease;  and  on  that  ac- 
count this  instrument  was  not  executed,  and  did  not  go  into  effect  as  a  will. 
What  is  proved  to  have  transpired,  although  indicating  a  final  intention  on 
her  part  different  from  that  contained  in  the  instrument  executed,  did  not 
work  its  revocation.  Dissatisfaction  on  her  part  with  the  directions  con- 
tained in  it  for  the  final  disposition  of  her  estate  could  not  be  attended  with 
that  result,  as  long  as  the  instrument,  at  the  time  when  it  was  made  and  pub- 
lished, truly  expressed  her  design  for  the  disposition  of  her  property.  Tp  con- 
stitute a  revocation  because  of  dissatisfaction  with  a  previous  testaihentary 
disposition,  the  law  has  required  some  other  will  in  writing,  or  some  otlier 
writing,  declaring  the  revocation  or  alteration,  executed  with  the  same  for- 
malities with  which  the  will  itself  is  required  bylaw  to  be  executed,  or  that  the 
instrument  so  executed  has  been  burned,  torn,  canceled,  obliterated,  or  de- 
stroyed, with  the  intention  and  effect  of  revoking  it,  by  tlie  person  executing 
It,  or  by  another  person  in  his  or  her  presence,  acting  by  his  or  her  dfrection 
and  consent.    3  Kev.  St.  (6th  Ed.)  p.  63,  §  40. 

Various  exceptions  were  taken  on  the  part  of  the  contestant  to  rulings  made 
by  the  surrogate  excluding  evidence  which  was  offered  in  the  course  of  the 
hearing.  But  all  the  evidence  which  was  strictly  pertinent  and  relevant  to 
the  case  seems  to  have  been  received.  If  that  which  was  rejected  had  been 
also  added  on  the  hearing,  no  different  result  would  have  been  reached  in  the 
c&se.  As  full  and  complete  a  statement  of  the  inclinations,  ability,  dispasi- 
tion,  and  acquirements  of  the  testatrix  was  received  as  could  be  of  any  serv- 
ice to  the  contestant.  And,  upon  the  consideration  of  all  the  evidence,  the 
surrogate  was  clearly  warranted  in  reaching  the  conclusion  which  he  did,  that 
the  controverted  instrument  was  in  fact  as  well  as  in  law  the  last  will  and  tes- 
tament of  the  decedent.  There  is  no  ground  presented  upon  which  this  decis- 
ion can  be  interfered  with,  but  the  decree  should  be  affirmed,  without  includ- 
ing costs  against  the  appellant,  inasmuch  as  the  final  intention  of  the  testa- 
trix was  to  have  made  a  different  disposition  of  her  property. 

Bakrett,  J.,  concurs. 
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YXN  Brunt,  P.  J.  I  do  not  t.bink  the  court  has  any  right  to  consider  the 
evidence  of  Mr.  VVallis  aa  to  instructions  received  by  him,  etc.,  as  these  were 
coDimnnications  to  which  he  had  no  right  to  testify.  Without  his  evidence, 
there  was  ample  proof  to  sustain  the  conclusions  arrived  at  by  Mr.  Justice 
Daniels.    Concur  in  the  result. 


McAllister  o.  Case  et  aJ. 
(Common  Pleat  of  New  York  Ciiy  and  County,  General  Term.    December  S,18SB.) 

Appealablb  Orders. 

An  appeal  will  be  granted  to  the  court  of  appeals  from  a  dedsion  of  the  geneial 
term  of  tlie  oommon  pleas  that  a  person  who  has  filed  a  meotaanio's  lien  under  Laws 
N.  Y.  1885,  o.  84^,  {  6,  and  is  made  a  partjr  defendant  to  a  foreclosure  suit  by  another 
lienholder,  need  not  file  a  lis  pendens  in  order  to  continue  his  lien,  as  the  act  is 
general  and  the  question  may  be  controverted. 

On  application  for  leave  to  appeal  to  the  court  of  appeals. 
For  opinion  on  the  merits,  see  5  N.  T.  Supp.  918. 
Argued  before  Larkemore,  C.  J.,  and  Dalt  and  Van  Koesen,  JJ. 
John  J.  Hahn,  Jr.,  for  appellant.     George  A.  Strong  and  Frederick  M.  Ut- 
Utfield,  for  respondents. 

Dalt,  J.  The  question  in  this  case  is  whether  a  person  who  has  filed  a 
mechanic's  lien,  and  is  made  a  party  defendant  to  an  action  brought  by  an- 
other lienor  to  foreclose,  must  file  a  notice  of  pendency  of  action  in  order  to 
continue  his  lien.  Cliapter  342,  Laws  1885,  §  6.  Our  general  term  has  held 
that  he  need  not,  (5  N.  Y.  Supp.  918.)  and  we  are  requested  to  permit  an  ap- 
peal to  the  court  of  appeals.  As  the  act  is  general,  and  there  may  be  a  differ- 
ence of  opinion  in  the  state  on  the  question,  I  am  in  favor  of  facilitating  its 
settlement  by  the  court  of  last  resort.    All  concur. 


Mahon  v.  Sewell. 

(Common  Pleas  of  New  York  City  and  County,  General  TVrm.    December  S,  1889.) 

Apfbai^-Rehearino. 

An  application  for  reargument  will  be  denied,  where  the  applicant  does  not  show 
that  any  decisive  question  has  been  overlooked  by  the  court,  nor  that  the  decision 
conflicts  with  any  express  statute  or  controlling  decision. 

On  motion  for  reargument.    For  former  report,  see  6  K.  T.  Supp.  662. 
Argued  before  Larremore,  C.  J.,  and  Dalt  and  Van  Hoesbn.  JJ. 
John  McOrone,  for  appellant.    Robert  J.  Mahon,  for  respondent. 

Dalt,  J.  The  appellant  does  not  bring  himself  within  the  rule  for  grant- 
ing rearguments  as  laid  down  by  the  court.  Curley  v.  TortUinson,  5  Daly, 
283.  He  does  not  show  that  any  question  decisive  of  the  case  has  been  over- 
looked by  the  court,  nor  that  the  decision  is  in  conflict  with  an  express  stat- 
ute, or  with  a  controlling  decision  of  the  court.  This  is  an  application  to  re- 
argue the  case  upon  the  points  and  authorities  upon  which  it  has  been  already 
heard  and  disposed  of.  The  application  should  be  denied,  with  910  costs.  All 
concur. 


Beioh  v.  McGbba. 

(City  Cowrt  of  New  Yoi%  QeneraX  Term.    October  8,  USft.) 
Nnw  Trtau 

Where  the  trial  judge  refuses  a  motion  for  new  trial,  a  new  trial  cannot  be 
granted  on  aflBdavits  by  another  judge. 

Appeal  from  special  term.  ' 
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Action  by  Alonzo  Reich  against  Alice  S.  McCrea,  to  recover  the  aniomit  of 
an  alleged  l<jan.  After  verdict  for  plaintiff  on  a  trial  before  Justice  Ehrlich, 
the  latter  denied  defendant's  motion  for  a  new  trial.  Afterwards  a  motion 
by  defendant  for  a  new  trial  was  made  and  beard  on  affidavits  before  Chief 
Justice  McAdam,  who  granted  a  new  trial,  and  plaintiff  appeals. 

Argued  before  Nehebas  and  McGown,  JJ. 

Abram  Kling,  for  appellant.     Clarke  Bell,  for  respondent. 

Feb  Guiuah.  From  an  examination  of  the  proceedings  npon  the  trial  be- 
fore Justice  EHBl.icB.and  of  the  affidavits  used  upon  the  motion  before  Chief 
Justice  MoAdau.  it  seems  that  in  furtherance  of  justice,  and  in  order  to  allow 
an  opportunity  to  the  defendant  to  present  a  full  defense  before  a  jury,  which 
she  claims  she  was  deprived  of  upon  the  trial  before  Justice  Ehhlich  by  rea- 
son of  her  sudden  illness  during  the  trial,  and  by  reason  of  the  overconfldence 
of  her  counsel,  and  to  correct  any  error  or  manifest  injustice,  that  the  order 
appealed  from  should  be  affirmed ;  yet,  following  the  ruling  of  the  general 
term  of  the  supreme  court  in  Knapp  v.  Post,  10  Hun,  85,  it  is  clearly  our 
duty  to  reverse  the  order.  In  the  case  above  cited  a  similar  question  arose. 
A  motion  for  a  new  trial  had  been  made  upon  the  minutes  of  the  justice  be- 
fore whom  the  action  was  tried,  and  by  him  denied.  Another  justice  having 
«ntertained  and  granted  another  motion  to  set  aside  the  judgment  on  the 
ground  of  "error  and  manifest  injustice,"  it  was  held  to  be  error,  and  ttiat  a 
new  trial  can  only  be  granted  in  such  cases  upon  an  appeal  from  the  first  or- 
der. In  that  case  Gilbebt,  J.,  in  his  opinion,  at  page  36,  says:  "We  are  of 
opinion  that  the  proceeding  is  altogether  erroneous.  It  was  nothing  more 
than  a  retrial  of  the  cause  upon  affidavits.  If  the  practice  here  pursued 
should  be  authoratively  established,  few  verdicts  would  stand.  It  costs  de- 
feated parties  little  effort  to  show  by  ex  parte  afflilavits  that  their  defeat  is  at- 
tributable to  error  and  manifest  injustice,  rather  than  their  own  neglect  and 
niistiikes;  and  it  is  far  easier  to  get  rid  of  a  verdict  and  judgment  in  that  way 
than  by  appeal.  But  the  law  does  not  allow  such  a  practice.  *  *  •  xbe 
last  nsotion  was  simply  an  appeal  from  Judge  Barnard  to  Judge  Dtkman, 
unless,  indeed,  < error  and  manifest  injustice'  in  a  judgment  may  be  shown 
by  afiidavit,  which,  as  already  said,  the  law  does  not  allow.  The  remedy  of 
the  party  injured  by  such  error  and  injustice  is  by  appeal."  See  Code,  §  1002, 
as  amended  in  1884. 

•     Following  the  ruling  in  the  case  above  cited,  the  order  appealed  from  must 
be  reversed,  with  costs. 


Anderson  «.  John  Hancock  Mut.  Life  Ins.  Co. 
(City  Court  of  Brooldyn,  Oeneral  Term.    November  26, 1889.) 

1.  AppBii/—RBViBW— Weight  or  Evidbhoe. 

Where  there  is  a  conflict  of  evidence,  a  verdict  for  platnttfT,  on  a  charge  fair  and 
liberal  to  defendant,  will  not  be  disturbed. 

2.  Same — RsriTSAi.  to  Cbaros. 

A  refusal  to  charge  as  requested  is  not  error,  where  ttie  court  has  already  snb- 
stsntially  charged  the  same  proposition. 

Appeal  from  trial  term. 

Action  by  Hilda  Anderson  against  the  John  Hancock  Mutual  Life  Insur- 
ance Company,  on  an  insurance  policy  held  by  plaintiff,  for  her  benefit,  on  the 
life  of  her  child.    Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Cleusnt,  C.  J.,  and  Osborne,  J. 

ifireh  <t  Saaguin,  for  appellant.     John  S.  Griffith,  for  respondent. 

OsBOBNE,  J.  PlaintilT  took  out  a  policy  with  the  defendant,  for  her  bene- 
fit, on  the  life  of  her  child,  Minnie.  The  premium,  at  the  rate  of  five  cents 
per  week,  was  to  be  paid  weekly  to  defendant's  collector,  who  was  in  the  habit 
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of  calling  at  plaintiff's  bouse  for  it.  Plaintiff  regularly  paid  tbe  preminm  to 
the  defendant's  collector  from  October  28,  1885,  to  March  15,  1886.  From 
the  last-mentioned  date  up  to  April  26, 1886,  the  collector  failed  to  call  for  the 
weekly  premiums.  On  this  date,  plaintiff  testifies  that  she  went  to  defend- 
ant's office,  in  this  city,  and  complained  that  the  collectordid  not  call  regularly 
for  the  premium ;  that  she  then  paid  up  the  balance  due,  and  was  requested  to 
sign  a  pnper  for  the  money  that  she  paid,  which  she  did;  that  she  did  not  read 
or  write  in  English;  that  she  was  ignorant  of  the  contents  of  the  paper;  that 
it  was  not  read  or  explained  to  her;  that  no  inquiry  was  made  as  to  whether 
the  child  was  sick.  Defendant's  testimony  is  to  the  effect  that  when  plaintiff 
called  at  its  office  she  was  informed  that  the  policy  had  lapsed,  but  that  it 
would  be  reinstated  on  condition  that  the  child  was  in  good  health;  that  plain- 
tiff staled  that  the  child  was  in  good  health;  that  the  paper  signed  was  read  to 
her;  that  she  said  she  understood  it,  and  thereupon  signed  it;  and  thereafter  the 
policy  was  reinstated.  The  paper  in  question  provided  for  a  reinstatement  of 
the  policy  on  condition  that  the  statement  therein  contained,  that  the  child 
was  then  in  good  health,  was  true.  There  is  no  dispute  but  that  the  child 
was  sick  at  tlie  time  plaintiff  signed  the  paper.  It  will  thus  be  seen  that  the 
whole  case  turned  on  the  question  as  to  what  took  place  at  the  time  of  the 
signing  of  the  reinstatement  paper.  If  plaintiff's  statement  was  true,  that 
she  made  no  representation  as  to  the  child's  health,  but  simply  paid  the  bal- 
ance of  premium  due,  and  signed  the  paper,  supposing  it  to  be  a  receipt,  and 
that  thereby  the  policy  was  reinstated;  and  that  she  knew,  or  was  told,  noth- 
ing of  the  contents  of  the  paper, — she  is  entitled  to  recover.  This  question 
of  fact  was  left  to  the  Jury  todeclde,  on  a  charge  from  tbe  learned  trial  judge 
that  was  fair  and  liberal  to  tbe  defendant.  The  jury  have  found  for  tbe  plain- 
tiff, and  we  can  see  no  reason  for  disturbing  its  verdict. 

The  exception  to  charge  as  requested  at  folio  81  is  not  well  taken.  The 
learned  trial  judge  liad  already  charged  substantially  the  same  proposition  :tt 
folio  79,  and  he  was  not  called  upon  to  repeat  it.  Judgment  and  order  deny- 
ing new  trial  affirmed,  with  costs. 


HOTTRNET  V.  BROOKLYN  CiTY  R.  CO. 
(City  Court  of  Brooklyn,  Oenerdl  Term.    November  25, 188S.) 

1.  JuBT— Provinob  of— Dibpcted  Pacts. 

Where,  In  an  action  for  injuries  to  a  passengor  caused  by  a  collision  between  d»-« 
fendant's  car,  and  another,  plaintiff's  testimony  tliat  he  was  riding  on  the  front 
platform,  and  not  on  the  Kuard-rail  in  front  of  the  car,  is  contradicted  by  two  wit- 
nesses of  defendant,  the  question  of  his  position  is  for  the  Jury. 
8.  Horse  and  Street  Railroads — NEeuoBKCB. 

Evidence  that  defendant's  car  was  driven  rapidly,  and  that  the  morning  was- 
foggy,  and  admissions  of  the  driver  that  at  a  distance  of  85  or  80  feet  he  heard  the 
bell  of  the  other  car,  which  be  knew  was  crossing  at  right  angles  to  his  own,  are 
sufficient  to  warrant  the  submission  of  the  question  of  negligence  to  the  jury. 
8.  Same. 

It  is  not  negligence  per  se  for  a  passenger  to  ride  on  the  front  platform  of  a  horaa- 
car. 

Appeal  from  trial  term. 

Action  by  John  Hourney  against  the  Brooklyn  City  Railroad  Company,  for 
injuries  sustained  by  plaintiff  from  a  collision  between  defendant's  car,  on 
which  be  was  riding,  and  another.  From  a  judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendant  appeals. 

Argued  before  Clement,  C.  J.,  and  Van  Wyck,  J. 

Morris  <&  WMtehouse,  for  appellant.     Thomas  E.  Pearaatt,  for  respondoit. 

GiiEUENT,  C.  J.  It  was  conceded  at  the  trial  that  tbe  plaintiff  was  a  pas- 
senger on  one  of  the  cars  of  the  Flushing-Avenue  line  of  the  defenilant;  and 
it  WHS  also  conceded  that  the  car  on  which  plaintiff  was  riding  collided  with  a 
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car  of  another  line,  which  crossed  Flushing  avenne  at  right  angles;  and  it 
was  further  admitted  that  the  plaintliT  sustained  injuries  as  the  result  of  the 
collision.  The  main  question  of  fact,  which  was  sharply  litigated  at  the  trial. 
WHS  as  to  the  posilion  of  the  plaintiff  when  the  collision  occurred.  Hourney 
testilie<l  that  he  Brst  got  upon  the  rear  platfornn,  and,  finding  it  crowded,  went 
to  the  front  of  the  car,  and  that,  when  the  cars  were  about  to  come  together, 
he  was  standing  on  such  platform  near  the  dash-board;  that  he  was  crowded 
by  the  otlier  passengers;  and  that,  in  order  to  save  himself  from  falling  off  the 
car,  he  threw  himself  round  so  that  one  foot  rested  on  the  rod  in  front  of  the 
dash-board,  with  the  result  that  he  was  crushed  lietween  the  two  cars.  On 
the  other  band,  the  theory  of  the  company  on  the  trial  was  th^t  the  front  plat- 
form was  crowded,  and  that  the  plaintiff  was  not  riding  there,  but  upon  the 
guard-rail  in  front  of  the  dash-boitrd,  and  with  bis  back  to  the  horses.  Other 
questions  of  fact  arose  in  the  case  which  will  be  referred  to  hereafter.  The 
verdict  of  the  jury  is  conclusive  that  the  plaintiS  was  riding  on  the  front 
platform,  and  not  upon  tlie  guard-rail  in  front  of  the  car.  The  plaintiff  was 
contradicted  by  the  conductor,  who  was  corroborated  by  the  testimony  of  one 
Felton.  We  have,  therefore,  a  case  where  there  was  one  witness  for  the 
plaintiff  and  two  for  the  defendant.  The  verdict  on  this  question  was  clearly 
not  against  the  weight  of  evidence.  The  jury  believed  tlie  testimony  of  the 
plaintiff,  rather  than  that  of  the  driver  and  Felton.  There  was  a  witness  fur 
plaintiff, — Holland,  the  driver  of  the  Throop- Avenue  car, — who  partially  cor- 
roboratfKl  the  testimony  of  plaintiff;  but  it  is  claimed  by  the  defense  that  he 
so  contradicted  himself  that  no  credit  should  be  given  to  him.  Without  pass- 
ing on  this  point,  it  is  sulhcient  to  say  that,  witliout  his  testimony,  the  ques- 
tion whether  plaintiff  was  riding  on  the  platform  or  on  the  guard-rail  was  one 
of  fact,  and  for  the  jury.  Assunijng,  therefore,  that  plaintiff  was  riding  on 
the  front  platform,  there  was  testimony  tending  to  show  that  the  driver  of 
the  Flushing- Avenue  car  was  grossly  negligent,  and  there  was  also  testimony 
tending  to  show  that  there  was  no  negligence  on  his  part.  The  driver  ad- 
mitted that  he  heard  the  bell  of  the  other  car  at  a  distance  of  25  or  30  feet;^ 
that  he  knew  that  the  bell  was  on  a  car  of  a  line  crossing  at  right  angles.  It 
was  argued  that  the  morning  was  foggy,  and  for  that  reason  it  could  be  fairly 
argued  to  the  jury,  on  behalf  of  the  plaintiS,  that  the  driver  was  tmund  to  ex- 
ercise greater  care,  for  the  reason  that  he  could  not  see  another  car  until  he- 
was  very  near  to  it.  Fog  or  no  fog,  it  would  seem,  on  the  driver's  testimony, 
that  the  jurors  could  find  him  negligent,  because  he  admitted  that  he  beard 
the  otiier  carat  a  distance  of  25  or  80  feet, and  did  not  stop  in  time  to  prevent 
a  coUis.on  so  severe  as  to  crush  the  leg  of  a  passenger.  There  was  also  testi- 
mony that  the  car  of  the  defendant's  line  was  driven  at  a  rapid  rate  of  speed, 
which  fact  alone,  in  view  of  the  fog,  was  sufficient  evidence  of  the  negligence 
of  the  driver  to  require  the  submission  of  the  question  to  the  jury. 

It  waa  not  negligence  per  se  for  the  plaintiff  to  ride  on  the  front  platform, 
witliin  the  authorities.  Nolan  v.  Railroad  Co.,  87  N.  Y.  63.  and  cases  there 
cited.  And  the  only  other  questions  raised  in  the  points  for  the  appellant  are 
exceptions  to  refusals  to  charge  and  to  modifications  of  requests.  We  have 
examine<l  each  exception  to  which  our  attention  has  been  called,  and  we  see- 
no  error.  There  were  27  requests  to  charge  on  the  part  of  the  defendant. 
Some  were  pertinent  to  the  issue;  others  were  theoretical, — as,  for  example, 
the  fifteenth,  which  was  charged,  yiz. :  "That  the  defendant  is  not  reponsible 
fur  the  foggy  condition  of  the  weather,  or  its  effect  upon  its  rails  at  the  time- 
of  the  accident."  Applying  the  rule  laid  down  by  Chief  Judge  Church  in 
Vaidwell  v.  Steam-Boat  Co.,  47  N.  Y.  282,  286,  we  think  that  the  appellant 
has  no  reason  to  complain  of  the  instructions  given  by  the  learned  trial  judge.. 

Judgment  and  order  denying  new  trial  affirmed,  with  costa. 

Van  Wtck,  J.,  concurs. 
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Buffalo  Stone  &  Ceuent  C!o.  e.  Delaware,  L.  &,  W.  B.  Go. 

(Superior  Cvwrt  of  Buffalo,  Otneral  Term.    November  19, 1889.) 

L   KAniKOAO  COMPJLNtES— COSSTBUCTION  OF  FARM  CROBSIKOS— DAKAOBS. 

In  an  action  to  compel  defendant  to  construct  a  farm  crossing  over  it*  tnA%  it 
appeared  that  defendant's  tracks  traversed  plaintiff's  farm  along-side  the  tracks 
01  another  company  which  had  previously  constructed  a  crossing  at  the  point  de- 
sired by  plaintiff.  At  this  point  defendant's  tracks  were  18  feet  above  grade,  on  % 
solid  emban^cment,  and  in  order  to  get  across  defendant's  tracks  it  was  neceasaiy 
for  plaintiff  to  pass  between  the  two  railroads  a  distance  of  650  feet,  to  a  crossinfr 
erected  by  defendant  at  the  point  where  its  tracks  entered  the  farm,  field,  that 
evidence  of  the  value  of  the  farm,  and  the  cost  of  hauling  by  reason  of  the  location 
of  the  crossing  by  defendant,  was  competent  as  bearing  on  the  question  whethertba 
court  should  exercise  its  equity  power,  and  order  a  crossing,  or  give  such  damages 
as  plaintiff  had  sustained  by  reason  of  failure  to  place  a  crossing  at  a  suitable  and 
convenient  point,  in  case  defendant's  erecting  such  crossing  should  be  di^rcvor- 
tionate  to  the  value  of  the  property. 

9.  Same— Location  of  Crossino — Rights  of  Ownbb. 

The  fact  that  defendant  constructed  a  crossintr  at  a  remote  and  inconvenient  point 
Is  no  reason  why  it  should  not  be  required  to  build  one  where  it  Is  most  convenient 
and  useful.  Although  the  right  to  locate  a  crossing  is  with  the  defendant,  the  in- 
terest and  convenience  of  the  owners  are  to  be  considered. 

8.  Samb — Estoppel — Condemnation  Pboceedinos. 

The  proceedings  taken  by  defendant  to  condemn  the  land,  and  damages  paid  to 
the  owner  for  the  right  to  cross,  do  not  preclude  plaintiff  from  suing  to  compel 
the  construction  of  a  crossing,  and  the  compensation  for  damages  does  not  include 
or  provide  for  the  inconveniences  suffered  from  failure  to  build  the  crossing. 

i.  Bame — Evidence — Findings  of  Court. 

Several  witnesses  testified  to  the  fact  that  defendant's  tracks  were  18  feet  above 
the  level  of  the  tracks  of  the  other  road  at  the  point  where  the  latter  road  bad 
erected  the  crossing,  and  that  defendant's  tracks  were  on  an  embankment  abont 
18  feet  high.  Held,  that  the  evidence  sustained  the  finding  by  the  court  that  it  is 
impossible  for  a  team  and  wagon  to  cross  defendant's  tracks  at  this  old  farm  road 
as  the  defendant's  embankment  now  Is,  and  that  said  old  farm  road  had  been  used 
as  an  outlet  to  said  farm  for  many  years. 

&  Same. 

As  the  evidence  showed  that  plaintiff  could  not  get  to  the  crossing  as  located  by 
defendant  without  passing  650  feet  over  the  lands  of  defendant  or  the  other  rail- 
road, a  finding  that  he  was  "completely  cut  off  from  all  connection  with  the  east- 
erly portion  of  bis  farm"  without  trespassing  on  the  lands  of  another  was  pn^er. 

0.  Same— AiMtoiNiKO  Owner — Ixtbrvenino  Lands. 

The  fact  that  the  lands  of  the  other  railroad  intervene  between  the  lands  of  de- 
fendant and  those  of  plaintiff  on  one  side  does  not  prevent  plaintiff  from  being 
within  the  statute  as  ''proprietor  of  lands  adjoining  such  railroad. " 

7.  Same— Foreign  Corporation. 

The  fact  that  defendant  is  a  foreign  corporation  does  not  exempt  it  from  the  ob- 
ligation to  erect  farm  crossings  imposed  under  the  laws  of  New  York. 

8.  Same — Dutt  of  Lksseb. 

Defendant  was  a  lessee  of  the  railroad  under  a  lease  which  provided  that  it  should 
use  and  operate  the  railroad,  and  "do  and  perform  the  acts  and  things  which  the 

i lessor,]  as  owner  of  the  property  and  franchises,    *    *    *    would  be  bound  by  law 
0  do  and  perform  had  this  indenture  not  been  made. "    Held,  that  the  duty  of  the 
lessor  to  construct  a  farm  crossing  became  the  duty  of  defendant,  as  lessee,  and  the 
latter  could  be  compelled  by  a  farm  owner  to  build  the  crossing, 
fi.  Sams — Sale  of  Land— Rights  of  Vendor. 

Defendant  was  not  absolved  from  liability  to  build  the  crossing  by  the  fact  that 
the  person  who  owned  the  farm  at  the  time  the  railroad  was  built  had  sold  it  to 

filaintifl,  as  the  duty  to  construct  the  crossing  was  not  owing  to  the  owner  as  an 
ndividual,  but  to  him  as  the  owner  of  the  farm  benefited  oy  the  orossing,  and 
no  release  of  the  obligation  to  build  the  crossing  had  been  executed. 

Appeal  from  special  term. 

Argued  before  Titus  and  Hatch,  JJ. 

Rogers,  Locke  &  Milbum,  for  appellaut.   Strong  A  Brtndel,  for  respondent. 

Titus,  J.  This  action  is  brought  to  compel  the  defendant,  the  Delaware, 
Lackawanna  &  Western  Bailroad  Company,  to  construct  a  suitable  crossing 
across  the  tracks  of  the  railroad  operated  by  it  within  the  city  of  Buffalo.    It 
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appears  from  the  case  that  t)ie  action  was  originaUy  commenced  by  Mary 
Schnltz,  and  that  subsequent  to  the  commencement  of  the  action  she  sold  the 
premises  described  in  the  complaint  to  tlte  Buffalo  Stone  &  Cement  Company, 
which  was  substituted  as  plaintiff  in  the  action,  and  the  action  ordered  con- 
tinued in  its  name.  At  the  time  of  the  commencement  of  the  action  Mary 
Scliultz  was  the  owner  of  a  farm  of  about  93  acres,  fronting  on  Main  street, 
and  extending  back  to  the  Williamsville  road,  which,  at  this  point,  has  not 
been  opened  to  the  public.  Across  this  farm,  extending  from  Main  street 
back,  many  years  ago,  a  road  was  laid  out  and  opened  for  farm  purposes,  and 
is  now  known  as  "Hewett  Street."  Some  years  after  this  road  was  laid  out 
the  Erie  Railroad  Company  built  its  road  across  this  farm,  entering  upon  it  at 
the  south-east  corner  and  passing  along  in  a  northerly  direction  to  Main  street 
about  1,300  feet.  It  enters  through  a  cut  some  8  feet  deep,  which  grad- 
ually lessens  until  at  Hewelt  street,  some  550  feet  distant,  the  tracks  are  at 
grade,  wliere  the  crossing  was  constructed  by  the  Erie,  which  enabled  the 
plaintiff's  grantors  to  pass  to  and  from  the  back  end  of  the  farm  to  that  por- 
tion of  it  lying  south  of  the  tracks  and  next  to  Nfain  street.  The  tracks  of 
the  defendant  enter  upon  this  farm  immediately  east  and  adjoining  the  lands 
of  the  Erie,  and  continue  along  parallel  with  the  tracks  of  ttiat  company  across 
the  farm.  The  defendant's  tracks  enter  onto  tlie  plaintiff's  land  at  grade, 
and  as  it  proceeds  northerly  it  crosses  Hewett  street  on  an  embankment  13 
feet  above  grade.  Ko  farm  crossing  was  made  by  defendant  at  Hewett  street, 
and  the  farm-road  crossing  to  the  rear  of  plaintiff's  land  was  blocked  at  this 
point  by  the  embankment  on  which  the  road  of  the  defendant  was  built.  Near 
where  the  defendant's  tracks  enter  the  plaintiff's  land,  or  550  feet  from  Hew- 
ett street,  the  defendant  constructed  a  crossing  at  grade.  The  Erie  Buiiroad, 
at  this  point,  has  no  bridge  over  the  cut  through  whinb  its  tracks  run,  so  tliut 
in  getting  across  the  tracks  at  this  point,  in  going  onto  the  back  part  of  the 
farm,  it  is  necessary  to  cross  the  Erie  tracks  at  Hewett  street,  then  pass  along 
the  embankment  between  the  tracks  of  the  two  roads,  over  their  lands  550 
feet  to  the  crossing  prepared  by  the  defendant  at  the  south-east  corner  of  this 
farm.  It  is  claimed  by  the  defendant  that  error  was  committed  on  the  trial 
of  the  action  in  allowing  the  plaintiff  to  make  proof  of  the  value  of  the  farm 
and  of  the  cost  of  hauling  stone  over  this  railroad  by  reason  of  locating  the 
crossing  at  the  point  indicated.  It  seems  to  me  this  proof  was  competent  as 
bearing  upon  the  question  whether  the  court  sliould  exercise  its  equity  power 
and  order  a  crossing,  or  give  the  plaintiff  such  damages  as  he  has  sustained 
by  reason  of  the  failure  to  place  a  crossing  at  a  suitable  and  convenient  point, 
in  case  the  company's  erecting  such  a  crossing  should  be  disproportionate  to 
the  value  of  the  property.  Wademan  v.  Hailroad  Co. ,  51 N.  Y .  571.  Wliether 
the  present  crossing  is  conveniently  and  properly  located,  and  whether  it  prop- 
erly accommodates  the  plaintiff  in  the  ordinary  use  of  his  farm,  were  ques- 
tions of  fact  for  the  trial  court. .  By  stipulation  of  the  parties  the  judge  who 
tried  the  case  personally  inspected  the  crossing,  Hnd  the  proposed  crossing, 
and  all  of  the  surroundings,  to  aid  the  court  in  determining  whether  such  a 
crossing  was  necessary,  and  could  without  great  expense  be  made,  and  pre- 
sumably he  was  somewhat  influenced  in  his  determination  of  the  question  by 
his  own  observation ;  and  it  would  be  difficult  for  this  court  to  s.ty  that  he 
erred  in  his  judgment  as  to  the  proper  location  of  the  crossing,  and  tlie  ne- 
cessity for  one  where  the  plaintiff  now  insists  it  should  be.  Jonen  v.  Selis/' 
man,  81  N.  Y.  190.  Aside  from  the  fact  that  the  judge  who  tried  the  case 
personally  Inspected  the  locality,  sufficient  evidence  appears  in  the  case  to 
warrant  the  conclusion  reached  by  the  court  in  ordering  the  crossing.  The 
fact  that  the  railroad  company  have  constructed  a  crossing  at  a  remote  and  in- 
convenient point  is  no  reason  why  it  should  not  be  required  to  build  one 
where  it  is  most  convenient  and  useful,  all  the  surroundings  considered. 
While  the  right  to  locate  a  crossing  is  with  the  railroad  company,  still  the  in- 
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terest  and  convenience  of  the  land-owners  are  to  be  considered  in  the  selee- 
tion  of  H  site  for  a  farm  crossing.     Wheeler  v.  Railroad  Co.,  12  Barb.  227. 

The  proceedings  talcen  by  a  railroad  company  to  condemn  the  land,  and  the 
damages  paid  to  the  owner  for  the  right  to  cross,  do  not  preclude  the  plain- 
tiff from  maintaining  the  action  to  compel  the  corporation  to  provide  a  suit- 
able and  proper  crossing,  and  the  compensation  for  dnmages  does  not  include 
or  provide  for  the  inconveniences  suffered  from  the  failure  to  build  a  crossing 
where  one  should  properly  be  located.  Jones  v.  Seligman,  supra;  Smith  ▼. 
Railroad  Co. ,  63  N.  Y.  58.  The  fact  that  there  is  a  valuable  stone  quarry  on  the 
place,  located  on  both  sides  of  the  rail  road  tracks,  cannot  prej  udice  the  plHintiff's 
?ight  to  a  suitable,  proper,  and  conveniently-  located  /'arm  crossing,  and  the 
{fiaintiif  may  be  entitled  to  it  independent  and  in  spite  of  that  fact.  The  coun- 
sel is  mistaken  in  his  criticism  of  the  ninth  and  tenth  findings  in  saying  there 
is  no  evidence  to  support  either  of  them.  The  ninth  finding  is  absolutely  trae 
if  I  correctly  read  the  evidence.  The  witness  Schukz,  in  his  testimony,  says: 
"At  the  point  where  the  Erie  crosses,  and  where  Hewett  street  crosses  the 
Lackawanna  tracks,  it  is  some  thirteen  feet  above  the  level  of  the  Erie  track, 
higher  than  this  Erie  road.  The  embankment  of  the  T^acka wanna  runs  so 
much  higher  than  the  track  of  the  Erie.  *  *  *  It  is  a  solid  fill  from 
Hewett  street  to  Main  street.  *  *  *  The  Lackawanna  embankment  at 
Hewett  street  is  about  thirteen  feet  high."  The  other  witnesses  testify  to 
the  same  fact.  Not  only  is  the  fact  found  by  the  court,  viz.,  "that  it  is  im- 
possible for  a  team  and  wagon  to  cross  defendant's  tracks  at  this  old  farm  road 
as  the  defendant's  embankment  now  is,  and  that  said  old  farm  road  had  been 
used  as  an  outlet  of  said  farm  to  said  Main  street  for  many  years,"  fully  and 
completely  shown  by  evidence,  but  there  is  no  evidence  in  thscase  from  wb  ch 
an  inference  can  be  drawn  that  such  is  not  the  fact.  The  tenth  finding  is 
equally  well  established  by  the  evidence.  It  cannot  be  claimed  from  the  ev- 
idence that  the  plaintiff  can  get  to  thecrossingas  now  located  without  passing 
550  feet  over  the  lands  of  the  defendant,  or  over  the  lands  of  the  Eirie  Company, 
whicb  he  has  no  right  to  do  if  either  company  over  whose  lands  he  passes  for- 
bids it,  because  in  going  from  Main  street  east  he  must  cross  the  Erie  tracks 
over  the  crossing  which  is  provided  at  Hewett  street,  then  pass  up  along  be- 
tween the  tracks  of  the  Erie  and  the  Lackawanna  roads  550  feet,  to  the  cross- 
ing provided  by  the  defendant.  So  he  is  "completely  cut  off  from  all  con- 
nection with  the  easterly  portion  of  his  farm"  without  trespassing  upon  the 
lands  of  another.  It  is  claimed  by  the  defendant's  counsel  that  the  plaintiff 
is  not  within  the  statute  as  "  proprietor  of  lands  adjoining  such  railroad,"  but 
tliat,  inasmuch  as  the  lands  of  the  Erie  Ilailroad  Company  intervene  between 
the  Lackawanna  and  the  lands  of  the.  plaintiff  on  the  southerly  side,  they 
do  not  adjoin,  or  are  not  adjacent  to,  the  railroad  of  the  defendant,  and  hence 
the  plaintiff  is  not  entitled  to  the  relief.  It  seems  to  me  that  the  plaintiff  is 
the  proprietor  of  "lands  adjoining  such  lands"  within  the  meaning  of  tliestat- 
ute.  It  appears  that  the  Erie  Kailroad  Company  owns  all  of  the  land  up  to 
the  lands  of  tbi;  defendant  corporation,  and  has  provided  a  crossing  over  its 
lands  at  Hewett  street  across  which  the  defendant  has  thrown  an  embank- 
ment. It  can  make  no  difference  whether  the  plaintiff's  right  of  way  is  re- 
served in  the  deed  conveying  the  land  or  voluntarily  made  under  the  statute 
providing  for  a  farm  crossing.  It  is  owned  by  a  railroad  corporation,  across 
whose  lands  the  plaintiff's  right  of  way  exists  up  to  the  lands  of  the  defend- 
ant. No  person  owns  the  lands  between  the  lands  of  the  plaintiff  on  the  east 
of  his  lands  on  the  west  of  the  railroad  tracks.  It  is  the  property  of  the  Erie 
and  I^cka wanna  Ilailroad  Companies.  Such  a  construction  as  contended  for 
would  defeat  the  object  of  the  statute  in  providing  for  farm  crossings,  if,  be- 
cause the  railroad  built  its  tracks  along-side  the  lands  of  another  railroad,  it 
should  1)6  held  that  the  owner  of  the  lands  lying  on  both  sides  of  the  'ailrnaJ 
was  not  the  adjoining  owner.    The  case  of  People  v.  Colgate,  67  y.  T. 
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512,  cited  by  tbe  defendant's  counsel,  does  not  bear  out  his  claim.    In  that 

■case  tbe  owner  of  lands  applied  to  the  land  coinmissionei^  for  lands  lying  un- 
der water.  It  was  held  tliat  inasmuch  as  the  statute  provided  that  "the  com- 
missioners  of  the  land-ofiBce  shall  have  power  to  grant  •  •  *  lands  under 
the  waters  of  navigable  rivers  ♦  ♦  *  for  the  beneficial  enjoyment  of  the 
flame  by  the  adjacent  owner;  but  no  such  grant  shall  be  made  to  any  person 

•other  than.tbe  proprietor  of  the  adjacent  lands,  and  any  such  grant  that  shall 
be  made  to  any  other  persons  shall  be  void,"  the  defendant  in  that  case 

•did  not  own  any  upland,  and  was  not  the  proprietor  of  tbe  lands  adjacent; 

4hat  a  street  intervened  between  the  lands  and  the  river,  and  as  the  commis- 

.-fiioners  were  limited  by  statute  to  adjacent  owners  of  the  uplands,  they  had 
no  power  to  make  the  grant,  and  it  was  consequently  void.  Schools  v. 
Jiisley,  10  Wall.  91,  is  to  the  effect  that  where  the  lands  of  a  person  are  sep- 

.arated  from  a  river  by  a  public  road  or  passage  such  person  is  not  a  ripa- 
rian owner,  nor  entitled  to  tbe  accretions  occasioned  by  the  alluvial  deposits, 
but  that  if  the  land  of  such  person  extended  to  the  river  be  would  l>e  entitled 

-to  such  accretions  as  the  owner  of  the  adjacent  lands.  Saulet  v.  Shepherd, 
4  Wall.  502,  holds  that  before  there  can  be  a  right  to  accretion  there  must  be 
iin  estate  to  which  the  accretion  can  be  attached,  and  the  right  depends  upon 
the  fact  of  the  contiguity  of  the  estate  to  the  river.  In  Banks  v.  Ogden,  2 
Wall.  57,  it  is  held  that  accretions  from  Lake  Michigan  belong  to  the  proprietor 

-of  tbe  land  bounded  by  the  lake.  These  cases  are  illustrations  of  the  well- 
known  rule  of  the  common  law  relating  to  the  rights  of  riparian  owners,  and 

.are  not  applicable  to  the  rights  of  the  party  under  the  railroad  law  requiring 
tlie  railroad  to  maintain  farm  crossings  for  the  use  of  proprietors  of  land  ad- 
joining such  railroads. 

The  defendant  claims  that  the  obligation  imposed  upon  the  corporation 

■created  under  the  laws  of  New  York  does  not  extend  to  the  defendant  corpora- 
tion, which  is  an  organization  under  the  laws  of  Pennsylvania.  There  does 
not  seem  to  be  any  good  reason  why  a  foreign  corporntion,  operating  a  road 
in  this  state,  should  not  be  subject  to  its  laws,  and  liable  like  a  domestic  cor- 
poration for  omission  to  conform  thereto,  or  for  any  neglect  of  duty  or  negli- 
gence in  its  performance.  It  has  been  held  by  the  courts  tliat  a  foreign  rail- 
road corporation  is  liable  for  negligence  the  same  as  a  domestic  corporation. 
Purdy  V.  Railroad  Co.,  61  N.  Y.  358;  Traoy  v.  Railtoay  Co.,  38  N.  Y.  438. 
It  is  not  claimed  that  the  defendant's  lessor,  tbe  New  York,  Lackawanna  & 
Western  Bailroad  Company,  in  a  proper  case,  could  not  be  compelled  to  con- 
struct a  farm  crossing,  but  it  is  insisted  that  the  defendant,  being  a  foreign 
corporation,  is  not  within  the  statute.  I  have  not  l^een  referred  to  any  au- 
thority sustaining  this  view,  and  am  not  prepared  to  adopt  it.  It  is  claimed 
by  the  defendant's  counsel  that  the  defendant,  as  lessee,  is  not  liable  for  the 
failure  by  the  lessor  to  comply  with  the  statute  in  constructing  a  road,  in  pro- 
viding a  farm  crossing.  Under  the  lease  from  tbe  New  York,  Lackawanna 
&  Western  Railroad  Company  the  defendant  assumed  to  perform  all  acts  and 
things  which  tbe  lessor  would  be  bound  by  law  to  perform.  In  article  first 
of  the  lease  printed  in  the  case  it  is  provided  that  "the  said  party  of  the  sec- 
ond part  shall  during  the  continuance  of  this  indenture  use  and  operate  the 
said  railroad,  and  do  and  perform  the  acts  and  things  wliicli  tlie  party  of  the 
first  part  as  owners  of  the  property  and  franchises  hereby  demised  would  be 
bound  by  law  to  do  and  perform  had  this  indenture  not  been  made."  These 
are  public  corporations,  and  the  conditions  imposed  upon  the  lessee  inure  to 
the  benefit  of  the  public.  The  duty  of  the  lessor  becomes  the  duty  of  the  les- 
see, and  if  the  lessor  would  be  bound  to  provide  farm  crossings  that  duty  is 
devolved  upon  tlie  lessee  corporation  for  the  benefit  of  all  persons  whose  rights 
tbe  statute  had  in  view.  It  is  claimed  that  this  statute  does  not  go  to  the  ex- 
tent of  requiring  tbe  lessee  to  perform  the  statutory  duty  of  the  lessor  in  build- 

.ing  the  road.    This  p:ovision  of  the  lease  as  between  the  defendant  and  the 
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public  has  the  force  of  law.  and  was  intended  to  relieve  the  lessor  from  all 
further  liability  as  owner  of  the  railroad,  and  to  impose  all  its  incompleted 
duties  aa  well  as  liability  in  operating  the  railroad  upon  the  defendant.  If 
this  is  not  the  true  meaning  of  this  clause,  then  such  a  provision  would  seem 
unnecessary  to  protect  the  lessor  from  liability  of  the  lessee's  negligence  in 
operating  the  road,  for  it  has  been  repeatedly  held  in  this  and  many  other 
states  that  such  a  provision  is  not  necessary  U>  charge  the  company  operating 
the  road  with  negligence.  In  Ditchftt  v.  HailroMi  Co.,  67  N.  Y.  425.  the 
company  operating  the  railroad  was  held  liable.  The  court  says,  in  speaking 
of  the  liability  of  the  lensor  to  erect  and  maintain  a  fence  as  required  by  the 
statute  along  the  line  of  the  railroad:  "It  may  well  be  doubted  whether  the 
lessor  of  a  railroad,  who  had  patted  with  the  possession,  could  be  held  liable 
for  the  negligence  of  the  lessee  under  the  statute  in  question."  In  Wa»mery. 
Railroad  Co.,  80  K.  Y.  212,  it  was  held  that  where  the  lessor,  in  laying  tracks 
in  a  street,  permitted  them  to  be  raised  so  much  above  the  level  of  the  street 
as  to  cause  an  injury  to  a  person  in  driving  over  them,  while  the  railroad  was 
in  the  possession  of  the  lessee,  the  lessee,  and  not  the  lessor,  was  liable  in 
damages  for  the  injury.  This  case,  it  is  true,  bears  more  particularly  upon 
the  duty  of  the  company  in  operating  the  road,  but  the  defendant  is  lessee  of 
the  property,  rif;hts,  powers,  and  franchises  of  the  lessor  for  the  full  term  of 
its  corporate  existence,  and  is  practically  the  owner  of  the  road,  and  the  lessor 
has  nothing  to  do  with  maintaining,  repairing,  and  operating  it.  It  is  a  mere 
construction  company,  disposing  of  its  property  and  franchises  as  soon  as  it 
had  completed  its  railroad,  and  would  not,  as  has  already  been  intimated,  be 
liable  for  damages  from  causes  incident  to  operating  the  road  had  no  such 
clause  been  inserted  in  the  contract.  It  seems  to  me,  therefore,  that  the  ac- 
tion was  properly  brought  against  the  Delaware.  Lackawanna  &  Western 
Riiilroad  Company,  and  that  the  statutory  duty  of  providing  farm  crossings 
can  be  enforced  against  it.  The  defendant  also  claims  that  because  of  the  sale 
of  the  property  by  Alary  Schultz,  who  whs  the  owner  at  the  time  the  railroad 
was  built,  to  the  plaintiff,  the  defendant  is  absolved  from  liability  to  perform 
the  statutory  requirement.  The  duty  to  construct  a  farm  crossing  is  not  one 
owing  to  the  individual,  but  to  him  as  owner  of  the  farm  benetited  by  the 
crossing,  and  hence  the  fact  that  Schultz,  who  was  the  owner  of  the  farm  at 
the  time  the  riiilroad  was  built,  has  since  sold  his  land  to  the  plaintiff,  does 
not  affect  the  question  of  enforcing  upon  the  defendanlthe  duty  imposed  upon 
it  by  the  sUitule.  Undoubtedly  the  owner  could  release  the  company  from 
its  obligation  to  build  a  cross!  ng,  and  so  he  could  makeanyotherlawfulagree- 
ment  with  the  company  by  which  his  property  would  l>ecome  charged  or  bur- 
dened,  and  it  would  pass  down  to  his  grantee  wilh  such  charge  or  burden  at- 
tached; but  so  long  as  he  has  not  released  the  company  from  its  obligation  it 
attaches  and  passes  to  the  grantee,  with  the  title  of  the  fee,  and  the  defend-  i 

ant  has  not,  by  reason  of  a  change  of  title  to  the  lauds,  been  relieved  from  j 

the  obligation  imposed  by  the  statute  to  build  farm  crossings.  It  therefore 
follows  that  the  judgment  appealed  from  should  be  aflBrmed,  with  costs. 
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Kabter  akd  Sehvant — Defective  Appliances — Obvious  Defects. 

Where  a  car-ooupler  has  for  some  time  been  employed  in  a  railroad  yard.  It  is  er- 
ror to  submit  to  the  jury  the  question  whether  thedanger  of  having  his  foot  caught 
in  an  unblocked  guard-rail  is  so  apparent  and  obvious  that  be  is  chargeable  with  no- 
tice of  its  existence,  although  he  had  been  at  work  only  three  or  four  days  in  that 
5 art  of  the  yard  where  the  injury  occurred.  Following  Appel  v.  Railroad  Co.,  19 
'.  E.  Rep.  93.    Macomber,  J.,  dissenting. 

Appeal  from  circuit  court,  Monroe  county. 

Action  for  personal  injuries,  by  Adelbert  E.  Ireland  against  G.  Clinton 
Gardner,  receiver  of  the  Buffalo,  New  York  &  Philadelphia  Kailroad  Com- 
pany. Plaintiff  obtained  a  verdict  for  $30,000,  and  from  a  judgment  there- 
on, and  an  order  denying  his  motion  for  a  new  trial,  defendant  appeals. 

Argued  before  Barker,  P.  J.,  and  Dwight  and  Macomber,  JJ. 

John  A.  Milbum,  for  appellant.     WUUam  8.  Oliver,  for  respondent. 

Per  CiTRiAH.  The  submission  of  the  case  to  the  jury  to  find  a  verdict  for 
plaintiff  on  the  sole  ground  that  the  guard-rail  was  not  blocked  was  error, 
under  the  case  of  Appel  v.  Kailroad  Co.,  Ill  N.  Y.  550,  19  K.  E.  Bep.  93. 
Judgment  and  order  reversed,  and  new  trial  granted,  costs  to  abide  the  event. 

Macx)mber.  J.,  {dissenting^  At  the  time  of  receiving  the  injuries  for 
whicli  this  action  is  brought,  tne  plaintiff  was  engaged  in  what  is  known  as 
"breaking  up"  a  train.  In  the  yards  of  the  defendant,  near  the  city  of  Bodies- 
ter.  This  process  consisted  of  uncoupling  and  taking  out  freight-cars  from 
the  train,  and  shifting  them  respectively  to  their  proper  places  on  other  tracks 
The  plaintia  was  required  to  go  between  the  cars  while  the  train  was  in  mo 
tioij,  in  order  to  disconnect  them  by  pulling  the  coupling-pin.  Taking  bold 
of  a  pin  for  such  purpose,  be  found  that  he  could  not  raise  it,  because  it  was 
bent,  whereupon  he  reached  forwnrd,  to  pull  the  other  pin  in  the  opposite 
ooupUng.  At  this  instant  one  of  his  feet  went  into  the  wedge-shaped  space 
between  the  main  rail  and  the  guard  rail,  where  he  was  caught  and  held, 
while  the  car  threw  him  down,  the  wheel  crushing  his  left  leg  and  arm,  which 
subsequently  bad  to  be  amputated. — the  one  at  the  thigh,  and  the  other  at  the 
shoulder.  At  the  time  of  receiving  these  injuries  the  plaintiff  had  worked  at 
this  particular  business  three  or  four  days  only.  For  some  time  prior  thereto 
be  had  been  engaged  in  coupling  cars,  which  required  him  simply  to  couple 
the  coming  car  to  the  cur  standing  still;  while  the  pulling  of  pins,  in  the  pro- 
cess of  cutting  out  cars  and  sliifliug  them  from  one  track  to  another,  required 
him  to  enter  between  the  moving  cars,  and  to  pull  the  pins  while  they  were 
thus  in  motion.  A  coupler  whs  required  only  to  step  in  between  the  standing  car 
and  the  coming  car,  and  drop  the  pin  when  the  moving  car  came  up.  In  that 
work  there  was  no  requirement  for  the  operator  to  walk  upon  the  tracks .  The 
plaintiff  had  no  experience  with  this  guard-rail  which  caused  his  injuries,  be- 
fore the  time  when  this  accident  happened.  He  had  no  particular  knowledge 
of  the  location  of  the  guard-rail.  He  had  no  experience  in  cutting  out  a  car, 
or  pulling  a  pin,  over  such  a  dangerous  place.  His  attention  never  had  been 
called  to  the  fact  that  this  guard-rail  and  frog,  or  that  any  guard-rails  or  frogs, 
were  dangerous. 

The  main  exception  on  this  appeal  arises  upon  the  submission  by  the  trial 
Judge  of  the  question  to  the  jury  whether  the  danger  arising  from  the  position 
of  those  two  rails,  and  the  want  of  a  "block"  between  them  to  prevent  the 
entry  of  a  foot,  was  apparent  and  obvious,  so  that  the  plaintiff  was  chargeable 
with  knowledge  of  the  existence  of  the  danger.  Under  the  facts  testified  to 
by  the  plaintiff,  in  which  he  is  in  part  corroborated  by  the  witnesses  called  by 
v.7N.Y.8.no.l3 — 89 
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the  defendant,  the  jury  was  justified  in  reaching  a  conclusion  favorable  to  the 
plaintiif  upon  this  proposition.  While  actually  engaged  in  this  work  be  could 
not  have  seen  the  place  where  his  foot  was  caught. 

The  decision  of  Appel  v.  RaUroad  Co.,  Ill  N.  Y.  550,  19  N.  E.  Bep.  93, 
is  pressed  upon  onr  attention  as  being  an  authority  against  the  right  of  the 
plaintiff  in  this  action  to  recover  for  the  Injuries  so  received  by  him.  lo  thst 
case,  however,  it  appeared  that  ttie  plaintiff's  intestate  had  been  in  the  de- 
fendant's employ  for  some  years,  and  for  quite  a  long  time  in  and  about  the 
yard  where  the  accident  happened,  and  was  actually  acquainted  with  the  frog, 
an'd  knew  that  it  was  not  "blocked."  Under  these  circumstances,  the  court 
held  tliat  in  accepting  and  continuing  in  the  employment  he  assumed  the 
hazard  of  all  known  and  obvious  dangers,  and  timt  he  was  chargeable  with 
notice  of  the  diflBcuity  in  removing  the  foot  when  caught  in  a  frog,  and  of 
the  danger  to  be  apprehended  therefrom :  and,  therefore,  that  a  cause  of  ac- 
tion was  not  made  out,  and  a  refusal  to  nonsuit  was  error.  The  court  there 
say:  "We  feel  quite  sure  that  one  who  worked  among  these  rails  daily  for 
months  and  years  necessarily  was  familiar  with  their  shape  and  general  con- 
struction, and  must  have  known  of  the  difficulty  of  removing  a  foot  caught 
ki  the  space  between  the  rnils,  and  the  danger  of  the  situation  arising  there- 
from. We  cannot  believe  that  any  one  could  tlius  work,  and  yet,  while  fa- 
miliar with  the  frog,  its  purpose  and  use,  and  with  its  apparent  form  and  con- 
dition, and  that  it  was  unblocked,  (with  all  of  which  knowledge  the  learned 
court  below  correctly  charged  the  deceased,)  could  still  be  ignorant  that  there 
was  danger  to  be  apprehended  by  getting  his  foot  caught  between  the  rails, 
and  that  there  was  a  liability  to  have  it  thus  caught.  *  •  •  We  can  have 
no  doubt  that  the  danger  was  obvious  and  known  to  the  deceased."  In  the 
case  before  us,  however,  tlie  chief  employment  of  the  plaintiff  had  been  and 
WHS  in  the  south  end  of  the  yards  of  the  defendant,  a  place  which  was  be- 
tween 80  and  100  rods  from  the  spot  where  he  was  injured,  which  is  shown 
to  be  at  the  north  end  of  the  yard.  The  business  to  which  the  plaintiff  had 
been  put  was  new  to  him.  His  attention  had  not  been  called  to  its  peculiar 
dan'iers.  Under  these  circumstances,  It  seems  to  me  that  the  case  is  distin- 
guishable from  that  of  Appel,  and  that  it  was  not  error  for  the  trial  judge  to 
submit  the  question  to  the  jury  whether  the  apparent  and  obvious  condition 
of  the  tracks  gave  him  knowledge  of  its  dangerous  character.  The  question 
of  want  of  ordinary  care  was,  in  this  instance,  under  the  testimony,  one  for 
their  consideration.  Their  decision  of  that  question  is  supported  by  sufficient 
evidence.  1  am  unable  to  say,  therefore,  as  it  was  said  by  the  court  of  ^>- 
peals  in  the  Appel  Case,  that  the  dangers  were  apparent  to  the  plaintiff,  and 
that  he  was  necessarily  chargeable  with  knowledge  thereof.  Furthermore, 
had  the  pin  in  the  coupling  which  the  plaintiff  first  seized  been  in  good  cundi- 
tion.  so  as  to  be  released  from  the  coupling,  in  all  prolmbility  the  plaintiff 
would  have  avoided  these  injuries;  but,  as  the  same  did  not  yield  to  his  clutch, 
on  account  of  its  being  bent,  he  was  required  to  resort  to  the  coupling  on  the 
other  car,  which  took  some  little  time, — so  long,  indeed,  as  that  he  traversed 
65  feet  while  so  engaged  in  trying  to  wriggle  out  the  pin.  It  appears,  there- 
fore, that  the  plaintiff  entered  between  the  cars  at  a  point  where  there  was  no 
danger  by  reason  of  the  rail  and  the  frog,  and  under  ordinary  circumstances 
would  have  come  out  without  Injury  before  reaching  this  particularly  danger^ 
ous  spot.  While  going  along  with  the  cars  in  motion  he  could  not  see  that 
his  foot  was  likely  to  be  put  Into  this  dangerous  place.  This  fact,  in  connec- 
tion with  his  want  of  knowledge  or  information  of  the  location  of  the  "un- 
blocked" frog,  did,  in  my  judgment,  justify  the  jury  in  rendering  a  verdict 
for  the  plaintiff,  in  the  absence  of  evidence  of  a  proper  inspection  of  the  coup- 
ling. 

The  only  other  question  in  the  case  that  merits  comment  is  the  proposition 
tliat  the  damages  were  excessive.    There  is  nothing  to  Indicate  that  ttie  jury. 
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In  rendering  this  verdict,  were  actuated  by  any  prejudice  or  passion.  On  the 
contrary,  while  thus  liberal  in  their  award  which  they  have  made,  they  can- 
not be  said  to  have  gone  beyond  Hctual  damages.  The  injuries  incapacitated 
the  plaintiff  for  work.  He  was  rendered  helpless.  He  even  at  the  time  of 
the  trial  required  assistance  in  locomotion.  He  not  only  suffered  the  pains 
of  the  injuries  and  the  subsequent  amputations,  but  much  of  such  pain  has 
followed  bim  to  the  present  time,  and  will  attend  him  wliile  he  lives.  The 
evidence  shows  that  before  the  injury  he  was  receiving  $45  a  month  as 
wages;  that  he  was  a  strong,  healthy,  whole,  man,  from  which  condition  he 
was  dismembered  nearly  to  a  torso.  Under  these  circumstances  I  am  unable 
to  say  that  the  sum  awarded  was  excessive. 

I  have  examined  the  several  exceptions  in  the  case  not  hereinbefore  con- 
sidered, and  do  not  find  in  them  any  error  that  would  warrant  a  reversal  of 
the  judgment.    The  judgment  should  be  afiBrmed. 

Baoh  ti  aL  V.  TuoH. 
{SwprefM  Cowrt,  General  Term,  First  Department.    Xovember  7, 1889.) 
Sals— Rescission  of  Contract— Rkplbvin.    . 

In  an  action  for  the  price  of  goods  sold,  an  attachment  was  issued  on  an  affidavit 
which  alleged  that  the  sale  was  made  in  reliance  on  defendant's  representations  as 
to  his  Bnan<^al  condition;  which  representations  were  false,  and  must  have  been 
known  by  defendant  to  be  false  when  he  made  them.  The  attachment  was  issued 
on  the  ground  that  defendant  had  made  an  assignment  in  fraud  of  bis  creditors. 
Plaintifls  afterwards  discontinued  this  action,  and  brought  replevin  for  the  goods, 
field,  that  plaintiffs'  right  to  maintain  replevin  depended  solely  on  whether  they 
knew,  when  tbey  sued  for  the  price  of  the  goods,  that  defendant  bad  purchased  the 
flame  with  a  fraudulent  Intent;  and  an  instruction  which  went  beyond  this,  and 
made  plaintUTs'  right  to  depend  partly  on  their  knowledge  of  their  legal  right  to 
reeoind  the  sale,  and  partly  on  the  fact  whether  plaintiffs  were  aware  of  their  rem- 
edy by  replevin,  was  erroneous. 

Motion  for  new  trial  on  exceptions. 

Replevin  by  £lias  Bach  and  another,  survivorSt  against  Simon  Tucb,  for  a 
quantity  of  merchandise  alleged  to  have  been  purchased  by  defendant's  as- 
signor  by  fraudulent  representations.  Defendant  moves  for  a  n«w  trial,  on 
exceptions  ordered  to  be  drst  heard  at  the  general  term. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  DamieIiS,  JJ. 

B.  F.  Bitutein,  for  plaintiff.  Alfred  P.  W.  Seman  and  Bdmond  B.  WUe, 
/or  defendants. 

Uamiels,  J.  This  action  was  before  this  court,  npon  an  appeal  by  the 
plaintiffs,  in  1888,  and  the  judgment  which  liad  then  dismissed  the  complaint 
was  reversed,  and  a  new  trial  ordered.  Bach  v.  Tiioh,  47  Hun,  536.  It  was 
then  considered  that  the  riglit  of  the  plaintiffs  to  maintain  the  action  depended 
upon  a  question  of  fact,  to  be  submitted  to  the  jury.  It  was  brought  to  re- 
-cover  the  possession  of  21  cases  of  leaf  tobacco,  which  had  been  sold  by  the 
plaintiffs'  firm  to  Rudolph  Moeller,  the  assignor  of  the  defendant,  Tuch ;  and 
17  of  these  cases  had  been  replevied  in  the  suit.  To  maintain  the  action,  evi- 
dence was  given  tending  to  show  that  the  assignor  had  misrepresented  his 
financial  circumstances  at  the  time  when  he  Hpplieil  to  the  plaintiffs'  firm  for  the 
purchase  of  the  tobacco,  and  that,  instead  of  being  a  man  of  responsibility,  he 
was  at  the  time  insolvent.  The  defense  in  the  action  consisted  of  the  fact 
that  the  plaintiffs'  Arm  commenced  an  action  in  December,  1885,  for  the  pur- 
-chase  price  of  the  tobacco,  and  issued  an  attach mentiu  that  action  against  the 
property  of  the  purchaser.  In  the  aflSdavit  upon  which  the  attachment  was 
issued,  it  was  stated  by  one  of  the  firm  that  the  purcliaser  had  represented 
that  be  was  worth  the  sum  of  812,000,  over  and  above  his  debts  and  liabili- 
ties, and  was  perfectly  solvent;  and  that  the  sale  was  made  in  reliance  upon 
tbe  truth  of  that  representation.    It  was  then  added  "that  said  statement  and 
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repreeentation,  so  male  as  aforesaid,  were  false  and  untrue  in  every  particu- 
lar; and  ttiis  defendant  must  have  known  that  tlie  same  were  untrue  wtien  he 
made  tlie  same  to  deponent."  The  attacluuent  was  not  issued  on  this  ground, 
but  it  was  Issued  upon  the  charge  that  tiie  debtor  had  made  a  fraudulent  as- 
signment to  cover  up  bis  property  and  remove  it  beyond  the  reacli  of  his  cred- 
itors, and  for  the  protection  of  himself  and  his  wife,  who  was  preferred  to  the 
extent  of  $10,000;  and  that  he  had  thereby  removed  and  disposed  of  bis  prop- 
erty with  the  intent  to  cheat  and  defraud  his  creditors.  The  action  in  which 
tlie  attachment  was  issued  continued  to  be  pending  until  the  20th  of  Febru- 
ary, 1886,  and  then  it  was  discontinued ;  and  after  that  this  action  was  brought 
for  the  recovery  of  the  possession  of  the  tobacco. 

By  these  proceedings  it  has  been  contended,  as  it  previously  was,  that  the 
plaintiffs'  Arm  hud  elected  to  recover  the  price  of  the  tobacco,  and  by  such  elec- 
tion bad  deprived  themselves  of  the  power  afterwards  to  rescind  the  sale  and 
recover  the  property ;  and  no  doubt  has  at  any  time  been  entertained  but  that 
this  was  the  legal  result,  if  the  firm  had  become  aware  of  the  fact,  when  tlie 
action  for  the  debt  was  commenced,  that  the  purchase  liad  been  fraudulently 
made  by  the  assignor.  Foundry  Co.  v.  Hersee,  103  X.  Y.  25,  9  N.  £.  Uep. 
487;  Hays  v.  Midas,  104  N.  Y.  602,  11  K.  E.  Rep.  141.  But,  while  the  affi- 
davit upon  which  the  attHchment  was  issued  stated  that  the  representations 
were  false  in  every  particular,  and  must  have  been  known  to  be  so  by  the 
purchaser  wtien  he  made  the  purchase,  it  was  nowhere  stated  that  there  was 
any  intention  whatever  on  his  part  to  deceive,  or  thereby  defraud,  the  Arm. 
That,  it  is  true,  could  well  be  inferred  from  the  fact  that  the  representations 
were  untrue,  and  were  known  to  have  been  so  by  the  purchaser  of  the  tobacco. 
But  that  inference  was  neitlier  ascertained  nor  stated  by  the  member  of  the 
Arm  who  made  the  affidavit  upon  which  the  attachment  was  issued;  and  it 
therefore  did  not  appear  that  he,  or  his  firm,  had  discovered,  or  in  any  man- 
ner come  to  the  knowledge  of,  the  fact  that  this  fraudulent  intent  existed  on 
the  part  of  the  purchaser;  and  that  was  essential,  to  conclude  the  tirm  by  the 
action  brought  for  the  recovery  of  the  debt.  Without  that  discovery,  and 
witliout  that  being  the  fact,  the  Arm  could  not  maintain  an  action  to  recover 
the  possession  of  the  tobacco;  and  it  may  t>e  inferred  not  to  have  been  made 
by  the  flriu  until  the  action  in  which  the  attachment  had  been  obtained  was 
discontinued.  And,  if  that  had  not  been  previously  discovered  by  the  firm. 
or  either  of  its  members,  it  was  not  concluded,  by  the  action  for  the  debt, 
from  taking  proceedings  upon  its  discontinuance  for  the  disaiBrmance  of  the 
sale.  And  whether  the  fact  had  come  to  the  knowledge  of,  or  been  discov- 
ered in  any  form  by,  the  plaintifTs  that  the  purchaser  was  actuated  by  an  in- 
tent to  deceive  and  defraud  them  in  the  purchase  of  the  tobacco,  was  the  sole 
•question  required  to  be  submitted  to  the  jury  for  the  disp>03ition  of  this  part 
of  the  plaintiffs'  action.  In  its  submission  to  the  jury  the  direction  extended 
beyond  this.  And  the  right  of  the  plaintifTs  to  maintain  the  action  was  in 
part  made  dependent  upon  their  knowledge  of  their  legal  ability  or  right  to 
disaffirm  the  contract.  In  that  direction  the  court  proceeded  further  than  the 
plaintifCs  were  entitled  to  have  the  jury  instructed.  It  was  also  added,  in  an- 
swer to  an  inquiry  made  by  the  jury,  that  it  was  a  question  of  fact  wbetlier  or 
not  the  plaintifTs  were  aware  of  their  remedy  by  replevin,  when  they  brought 
their  action  by  attacliment.  To  these  propositions  submitted  to  the  jury  the 
defendant  excepted;  and  these  exceptions  were  well  taken,  for  the  ability 
of  tlie  plaintiffs  to  maintain  the  nctiun  to  recover  the  possession  of  tlie  tobacco 
was  in  no  respect  dependent  upon  the  absence  of  their  knowledge  of  the  legal 
remedy  which  might  be  instituted  and  pursued  for  the  recovery  of  the  posses- 
sion of  the  property.  What  was  in  the  case,  and  all  that  was  in  it,  on  this 
part  of  the  controversy,  was  the  simple  question  whether  this  was  a  fraudu- 
lent purchase  of  the  tobacco  by  the  aasignor,  and  whether  the  tirm.  or  either 
of  its  members,  had  discovered  the  fraud  at  the  time  when  the  action  for  the 
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recovery  of  the  debt  waa  brought  and  the  attachment  was  issued,  or,  after 
that  discovery,  proceeded  with  its  prosecution.  It  is  upon  this  inquiry,  as  a 
matter  of  fact,  that  the  right  of  the  Arm  to  maintain  the  action  has  become 
dependent.  Whether  it  was  known  to  either  of  its  membei-s  what  the  partic- 
ular remedy  would  be  through  which  the  possession  of  the  tobacco  might  be 
obtained,  was  not  of  tlie  slightest  consequence;  and,  as  their  knowledge  of  the 
existence  of  the  remedy  was  in  this  manner  brought  into  the  case,  and  the 
verdict  prol)abIy  proceeded  upon  it,  the  verdict  should  be  set  aside,  and  a  new 
trial  ordered,  with  costs  to  the  defendant,  to  abide  the  event. 

Van  Brunt,  P.  J.  'I  concur  in  the  result.  I  am  of  the  opinion  that  the 
averments  of  the  aflSdavit  in  tlie  attachment  suit  show  that  the  plaintiffs  knew 
of  the  fraud  at  the  time  that  action  was  commenced,  and  hence,  having  sued 
for  the  purchase  price  with  knowledge  of  the  fraud,  cannot  now  be  permitted 
to  rescind  the  sale. 

Bbadt,  J.,  concan*. 


FxntBER  V.  McGabtht  et  dl. 
(Supreme  Court,  Oeneral  Term,  First  Department.    November  7, 1889.) 

SbT-OTT  and  CODNTEK-CI.AIM— UXDERTAXINO  ON  AKREST. 

An  undertaking  executed  to  obtain  the  arrest  of  the  maker  of  a  note  for  false  rep- 
resentations is  a  statutorr  Indemnity  in  the  nature  of  a  penalty,  and  not  a  contract, 
and  in  an  action  thereon  by  the  assignee  of  the  maker  of  the  note  the  obligors  can- 
not  counter-claim  the  note  assigned  to  them  by  the  promisee. 

Appeal  from  circuit  court,  Now  York  county. 

Action'  by  Arthur  Furber  against  Alexander  L.  McCarthy  and  another  on 
an  undertaking  executed  to  obtain  the  arrest  of  plaintifF's  assignor.  From  a 
judgment  dismissing  the  complaint  after  trial  by  the  court  plaintiff  appeals. 
For  former  reports,  see  4  N.  Y.  Supp.  274;  5  N.  Y.  Supp.  947. 

Argued  before  Van  Bbunt,  F.  J.,  and  Bradt  and  Daniels,  JJ. 

Arthur  Furber,  pro  se.    B.  P.  Johnson,  for  respondents. 

Van  Bbunt,  P.  J.  The  facts  are  as  follows:  In  February,  1884,  one  De 
Berg  gave  his  note  of  S261.25,  for  value,  to  the  firm  of  Shufeldt  &  Co.,  payable 
at  four  months  after  date,  and  which  has  never  been  paid.  Subsequently 
Shnfeldt  &  Co.  sued  De  Berg  for  damages  because  of  false  representations. 
De  Berg  was  arrested  in  that  action,  and  for  the  purpose  of  obtaining  the  or- 
der of  arrest  Shufeldt  &  Co.  procured  the  defendants  herein  to  execute  an  un- 
dertaking in  the  form  required  by  law.  The  action  was  tried  in  June,  1885, 
and  the  defendant  was  successful,  and  on  June  6,  1885,  a  judgment  was  en- 
tered in  his  favor  for  $122.45  costs.  On  June  8th  Shufeldt  &  Co.  assigned, 
and  transferred  said  note  to  the  defendants.  Other  costs  were  awarded  in  the 
action,  amounting  to  $94.98.  In  November,  1885,  De  Berg  assigned  the  said 
undertaking,  and  the  cause  of  action  which  had  arisen  theruiinder,  to  the 
plaintiff  herein.  On  Novemlter  24,  1885,  Shufeldt  &  Co.  paid  said  two  bills 
of  costs  to  De  Berg's  attorney,  and  the  judgment  therefor  was  satisfied.  De 
Berg  became  insolvent  before  the  maturity  of  the  note,  and  is  still  so  insolv- 
ent. The  plaintiff  had  knowledge  of  the  existence  of  the  note,  and  that  it 
was  unpaid,  but  he  had  no  knowledge,  nor  had  De  Berg,  of  the  transfer  of 
said  note  to  the  defendants  until  service  of  the  answer  in  this  action.  The 
plaintiff,  as  assignee  of  the  said  undertaking,  brouglit  his  action  to  recover 
thereon  from  the  defendants,  the  obligors  in  the  undertaking.  The  defend- 
ants sought  lo  counter-claim  the  note,  which  was  allowed  by  the  court,  and 
from  the  judgment  thereupon  entered  this  appeal  is  taken. 

The  sole  question  involved  upon  this  appeal  is  whether  the  defendants  could 
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counter-claim  this  note  to  the  liability  which  had  arisen  upon  the  undertak- 
ing. The  solution  of  this  question  seems  to  depend  upon  the  question  as  to 
whether  the  undertaking  was  a  contract  or  not.  That  it  was  not  a  contract 
seems  to  be  apparent  when  we  consider  what  are  the  elements  necessiiiy  to 
constitute  a  contract.  A  contract  is  defined  to  l>e  "a  deliberate  engagement 
between  competent  parties  upon  a  legal  consideration  to  do,  or  to  abstain  from 
doing,  some  act."  The  undertaking  in  question  is  not  a  contract,  because  it 
is  unilateral,  and  the  pai-ty  for  whose  benefit  it  was  given  had  no  volition  in 
the  matter.  It  is  merely  a  statutory  obligation,  having  no  consideration  to 
support  it,  the  only  obligation  arising  under  it  being  because  of  the  provision 
of  the  statute.  De  Berg  was  not  a  party  to  it,  and  in  no  way  consented  to  it. 
The  undertaking  is  a  statutory  indemnity,  in  the  nature  of  a  penalty,  which 
the  obligees  in  the  undertaking  incur  because  of  the  wrongful  act  of  the  par- 
ties for  whom  they  have  become  the  sureties.  The  case  seems  to  come  dis- 
tinctly within  the  principles  laid  down  in  the  case  of  McCoun  v.  Railroad 
Co.,  60  N.  Y.  176,  where  a  contract  was  defined  to  be  "a  drawing  together 
of  minds  until  they  meet,  and  an  agreement  is  made  to  do  or  not  tu  do  some 
particular  thing."  The  court  also  held  that  "a  statutory  liability  wants  all 
the  elements  of  a  contract, — consideration,  mutuality,  as  well  as  the  assent  of 
the  party. "  It  seems  to  be  reasonably  clear  that,  the  undertaking  in  question 
not  being  a  contract,  an  action  upon  it  is  not  an  action  upon  contract  to  which 
a  liability  upon  another  contract  can  be  set  up  as  a  counter-claim.  The  judg- 
ment appealed  from  should  be  reversed,  and  a  new  tiial  ordered,  with  costs  to 
the  appellant  to  abide  final  event.    All  concur. 


Dbapeb  v.  Falheb  et  alA 
(Supreme  Court,  QeneraX  Term,  first  Department.    November  7, 1889.) 

1.  DXBD — OOKSTEUCTION— TrCST-UKBD. 

Where  a  grantor  executes  a  deed  conveying  land  in  trust  for  two  of  Us  grandr 
sons,  in  wblch  he  directs  that  if  either  of  them  should  die  under  SO  years  of  age, 
leaving  no  child  surviving  him,  bis  share  should  be  conveyed,  assigned,  and  deliv- 
ered to  his  surviving  brother,  the  property  on  the  death  of  one  of  tbe  grandsons  is 
to  be  conveyed  directly  to  the  survivor,  though  he  Is  a  minor. 

S.  B^MS — AOOUMULATIOXS. 

A  deed  conveying  land  In  trust  for  J.  and  R.,  in  which  It  was  directed  that  the 
trust  fund  should,  on  the  death  of  either  without  children,  go  to  the  survivor,  pro- 
vided, further,  that  the  trustee  should  receive  the  rents  and  profits  of  one-half  of 
the  trust  property,  and  apply  them  for  the  support  of  J.,  and  that  any  surplus  should 
be  allowed  to  accumulate  for'J.'s  benefit,  and  be  paid  over  to  him  on  his  becoming 
21  years  of  age.  Held,  that  such  aooumulations  vested  immediately  in  J.,  and  be- 
came his  property,  and  did  not  constitute  part  of  the  trust  fund  which,  on  J.'s  deatli, 
would  go  to  his  surviving  brother. 

Appeal  from  special  term,  New  York  county. 

Action  by  Maryanna  Palmer  Draper,  trustee,  against  Richard  Siiydam 
Palmer,  and  others,  to  settle  the  accounts  of  a  trust-estate.  Both  parties  ap- 
peal.    For  former  report  see  1  N.  Y.  Supp.  116. 

Argued  before  Van  Brunt,  P.  J.,  and  Baukett  and  Daniels,  JJ. 

John  L.  Cadtoaliider,  LewU  Sanders,  and  Frederick  P.  Foister,  for  plain- 
tiif  and  others.  James  C.  Carter  and  Lewis  Cass  Ledyard,  for  defendants 
Haven  and  others.  Henry  Sanger  Snow,  guardian  ad  litem,  for  Richard 
Suydam  Palmer. 

Daniels,  J.  This  action,  in  its  theory,  was  brought  to  settle  the  accoants 
of  a  trust-estate,  of  which  the  plaintiff  has  been  appointed  and  acted  as  the  trus- 
tee. But,  for  the  purpose  of  settling  the  accounts  and  ascertaining  the  rights 
of  the  parties  to  an  accumulating  fund,  it  became  necessary  to  place  a  con- 

•  Modifying  1  N.  Y.  Bupp.  116. 
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Btraetlon  apon  deeds  executed  hj  Ciortlandb  Palmer,  conveying  two  undivided 
one-eighth  parts  ot  his  real  estate  in  trust  for  ttie  benefit  of  John  Amot  Palmer 
and  BicbardSuydam  Palmer,  who  were  his  grandchildren.  It  is  to  be  inferred 
from  the  deeds  at  different  times  executed  by  Cortlandt  Palmer  that  l>e  de- 
signed to  provide  through  their  instrumentality  for  the  disposition  of  his  prup- 
erty^  for  the  benefit  of  hia  children  and  their  descendants,  ufter  his  own  de- 
cease. The  deeds  made  by  him  included  various  parcels  of  real  estate,  in  all 
of  which  a  life-estate  for  himself  during  his  life  was  reserved;  and,  after  his 
decease,  trusts  were  created  for  the  benefit  of  his  children  in  undivided  por- 
tions of  this  property.  One  undivided  part  was  originally  conveyed  in  this 
manner  on  the  26tb  of  May,  1857,  tcs  Oliver  De  Forest  Orant,  for  the  benefit 
of  the  grantor's  son,  Richard  Suydam  Palmer.  In  tliis,  as  well  as  the  other 
deeds,  the  power  was  reserved  for  further  and  additional  declarations  of  trust 
by  him,  provided  that  the  trusts  should  be  for  the  benefit  wholly  of  his  children 
or  lineal  descendants,  or  some  of  them.  Before  the  time  of  the  decease  of 
Cortlandt  Palmer,  the  grantor,  tliis  son,  Blchard  Suydam  Palmer,  died,  leav> 
ing  his  wife  and  two  children — John  Amot  and  Richard  Suydam  Palmer — 
surviving  him;  and,  to  meet  and  provide  for  this  change,  and  under  the  an- 
thority  in  this  manner  reserved  in  the  deeds  for  the  benefit  of  his  son,  he,  to* 
gether  with  Cortlandt  Palmer,  Jr.,  and  Charles  Phelps  Palmer,  who  were  trus- 
tees succeeding  the  trustee  appointed  under  the  first  deed  of  this  one-fourth 
of  the  real  estate,  executed  and  delivered  a  further  conveyance  of  the  property 
to  Henry  Draper,  for  the  benefit  ot  these  two  surviving  children  of  his  de- 
ceased son,  Richard  Saydam  Palmer.  Two  other  deeds  aftectiug  the  property 
were  afterwards  made,  the  object  of  the  second  being,  apparently,  to  secure 
the  power  to  place  a  mortgage  upon  a  portion  of  the  land ;  and,  after  that  was 
accomplished,  the  third  deed  was  executed  and  delivered,  to  revest  the  prop- 
erty.and,  in  like  manner,  again  declare  the  trusts,  in  the  same  trustee,  Henry 
Draper.  And  it  is  upon  the  construction  to  which  the  first  and  third  trust- 
deeds  should  be  subjected  that  the  disposition  of  the  action  has  been  made  de- 
pendent ;  for,  after  the  decease  of  Cortlandt  Palmer,  and  on  tlie  5th  of  Nov<^m- 
ber,  1885,  John  Arnot  Palmer,  one  of  the  beneficiaries  in  the  trusts  declared 
by  these  deeds,  departed  this  life,  leaving  his  brother,  Richard  Suydam  Palmer, 
nnd  his  mother,  Fannie  Amot  Palmer,  surviving  him.  At  the  time  of  his  de- 
cease, both  himself  and  his  brother  were  infants,  under  the  age  of  21  years, 
and  his  mother  intermarried  with  George  0.  Haven;  and  they,  upon  bis  de- 
cease, were  appointed  administrator  and  administratrix  of  the  estate  of  John 
Arnot  Palmer,  deceased. 

By  the  deeds  affecting  this  part  ot  the  property  of  Cortlandt  Palmer  it  was 
declared  by  him  that  if  either  of  these  two  grandsons  should  depart  this  lite 
before  attaining  the  age  uf  30  years,  leaving  a  child  ur  children  him  surviving, 
the  half  part  of  the  land,  premises,  and  trust  fund  should  be  conveyed,  as- 
signed, and  delivered  to  his  child  or  children,  or  such  of  them,  and  in  such 
shares  or  proportions,  as  he  should  by  his  will  or  written  appointment  direct; 
and,  in  default  of  such  will  or  appointment,  then  in  equal  shares,  for  their 
own  use,  forever.  And,  in  case  either  of  these  grandsons  should  diu  under 
SO  years  of  age,  leaving  no  child  him  surviving,  then  his  share  was  directed 
to  be  conveyed,  assigned,  and  delivered  to  his  surviving  brother  then  living; 
and,  if  there  should  be  ho  such  survivor,  then  to  the  children  surviving  him, 
in  equal  shares,  etc.  John  Arnot  Palmer  died  unmarried,  and  leaving  no 
child  ur  children  to  whom  his  share  in  this  estate  could  pass  under  any  direc- 
tion contained  in  the  deeds.  This  share,  consequently,  by  the  direction  which 
has  just  been  referred  to,  passed  to  his  surviving  brother,  Richard  Suydam 
Palmer;  and,  although  he  was  an  infant  at  the  time,  as  no  other  or  further 
trust  was  created,  or  directed  to  be  created,  in  this  share  of  the  property,  in 
the  event  ot  his  survivorship,  and  no  direction  was  given  under  whicli  the 
trustee  was  authorized  to  hold  or  continue  in  its  possession  or  management. 
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it  was  to  be  conveyed  and  passed  directly  to  this  surviving  brother.  For  its 
disposition  the  directions  contained  in  the  deeds  were  wholly  unqualiQed,  and 
evince  tlie  intention  of  the  grantor  of  the  property  to  l>e  that  it  should  abso- 
lutely vest  in  the  surviving  brother,  upon  the  contingency  whicli  in  this  man- 
ner is  shown  to  have  taken  place.  Tliese  directions  are  clear  and  explicit,  and 
leave  no  reasonable  ground  for  doubting  what  the  grantor  in  the  deedr  in- 
tended should  be  the  disposition  of  this  share  of  the  estate,  upon  the  decease 
of  his  grandson  John  Arnot  Palmer. 

It  has  been  urged  that  a  trust  continued  in  the  trustee  of  this  part  of  the 
property  by  reason  of  a  direction  in  the  deeds  "that  if  any  person  other  than 
the  said  John  Arnot  Palmer,  or  Richard  Suydam  Palmer,  second,  sliall  be- 
come entitled  to  take  any  share  or  interest  in  said  lands  or  said  trust  fund, 
and  shall  then  be  under  the  age  of  twenty-one  years,  such  share  shall  be  held 
by  the  said  party  of  the  third  part,  and  his  successors,  and  they  shall  apply  the 
rents  and  proflts  thereof  to  the  use  of  such  person,  until  such  person  shall  at- 
tain the  age  of  twenty-one  years."  But  this  direction  in  the  deed  excludes 
the  case  of  this  surviving  brother.  It  was  by  its  language  made  to  compre- 
hend only  the  case  of  some  person  other  than  one  of  these  two  brothers  be- 
coming entitled  to  the  share  or  interest  in  the  estate  provided  for  the  deceased 
brother.  Why  the  grantor  should  have  framed  the  diiection  in  this  manner 
does  not  appear.  But  it  is  sutflcient  for  the  purposes  of  tlie  case  tiiat  he  did 
so  frame  it,  and  provided  by  this  direction  only  for  the  continuance  of  the 
trust,  when  the  person  becoming  entitled  to  the  estate  should  be  an  individual 
different  from  John  Arnot  or  Richard  Suydam  Palmer.  The  expression  of 
this  intent  has  been  so  clearly  made  as  to  produce  the  immediate  vesting  of 
the  share  of  this  deceased  brother,  upon  his  decease,  in  his  surviving  brother. 
As  to  that,  it  has  declared  no  continuation  whatever  of  the  trust  in  this  share 
of  the  property,  during  the  minority  of  this  survivor.  But  the  share  of  the 
deceased  brother  was  designed  to  vest  at  once,  and  absolutely,  in  him.  And 
the  fact  of  his  minority  at  the  time  of  such  decease  was  not  made  in  any  re- 
spect a  qualification  of  his  right  to  the  absolute  title.  It  may  very  well  be  that 
the  grantor  of  the  estate  did  not  anticipate  the  occurrence  of  the  death  of 
eitlier  of  these  sons  during  the  minority  of  the  survivor.  But  the  direction 
for  the  disposition  of  the  share  of  the  deceased  brother  has  been  given  in  sucH 
general  language  as  to  include  and  provide  for  this  event,  even  though  it  oc- 
curred, as  it  did,  within  the  minority  of  the  surviving  brother.  The  fact  that 
the  survivor,  being  an  infant,  could  not  be  discreetly  intrusted  with  the  »- 
tate,  is  of  no  moment.  For,  as  to  that,  the  law  has  provided  the  means  by 
which  it  shall  be  managed  and  possessed,  and  the  interests  of  this  surviving 
brother  be  cared  for  and  protected. 

The  deeds  in  controversy  provided  and  directed  that  the  rents  and  profits  of 
one-half  part  of  this  quarter  of  the  property  should  be  received  by  the  trustee, 
and  applied  to  the  use  of  John  Arnot  Palmer  during  his  life.  Tliis,  however, 
was  subjected  to  the  further  qualification  that  upon  his  attaining  the  age  of 
30  years,  and  with  the  consent  in  writing  of  his  mother,  if  she  should  then  be 
living  and  capable  of  giving  such  consent,  this  equal,  undivided,  eighth  part 
of  the  property,  and  all  of  such  additions  as  might  theretofore  have  been  mads 
to  it,  should  be  conveyed,  signed,  transferred,  and  delivered  to  him  >  in  fee- 
simple  absolute,  for  his  own  use  forever.  It  was  further  directed  that  the 
rents  and  proflts  of  this  part  of  the  estate  should  be  applied  to  the  use  of  this 
grandson.  And,  if  tliere  should  be  a  surplus  not  required  for  his  necessary, 
proper,  convenient,  and  full  support,  education,  improvement,  and  comfort, 
then  "such  surplus  shall  accumulate  for  his  benefit;  and,  on  bis  attaining  the 
full  age  of  twenty-one  years,  the  whole  of  such  surplus,  with  its  accumula- 
tions, shall  be  paid  to  him,  for  his  own  use  absolutely.  And  after  be  shall 
have  attained  the  age  of  twenty-une  years,  and  thenceforth  until  be  shall  at- 
tain the  age  of  thirty  years,  the  whole  of  his  one-half  of  such  rents  and  pi-ofits 
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shall  be  paid  to  bim.  for  his  own  use  absolutely,  upon  his  receipt  or  order, 
in  writing,  as  the  same  shall  accrue  from  time  to  time."  There  was  a  sur- 
plus of  these  rents  and  profits  accruing  from  this  part  of  the  estate  during  the 
life  of  John  Amot  Palmer;  and  the  more  seriously  controverted  part  of  this 
case  hits  been  made  to  include  the  dispostion  of  this'surplus.  It  was  consid- 
ered  at  the  special  term  that  it  should  be  retained  until  the  surviving  brother, 
Richard  Suydam  Palmer,  attained  the  age  of  21  years,  and  then  be  paid  over 
to  him.  But  this  determination  derives  no  substantial  support  from  any  di- 
rection contained  in  the  deeds,  or  in  those  antecedently  made  for  the  benefit 
of  Bichard  Suydam  Palmer,  the  father  of  these  two  sons.  It  was  held  by  tlie 
court,  and  has  again  been  insisted  upon  on  the  argument  of  the  appeals,  that 
the  expression  "trust  fund,"  employed  with  more  or  less  frequency  in  each 
of  the  deeds,  was  designed  to  include  these  accumulations.  Hut  this  phrase 
does  not  appear  to  have  been  so  employed  in  the  framing  of  the  deeds.  When 
the  owner  of  this  property  endeavored  to  dispose  of  it  by  the  deeds  made  by 
him,  it  was  anticipated  that  additions  might  afterwards  be  made  to  so  much 
of  his  estate  as  in  the  first  instance  was  conveyed  in  trust  for  his  son,  Richard 
Suydam  Palmer,  and  after  his  decease  for  the  l>enefit  of  these,  his  two  sons. 
And,  when  reference  was  mnde  in  the  deeds  to  the  property,  that  reference 
was  expressed  in  language  so  broad  as  to  include,  not  only  that  which  was  de- 
scribed in  the  deeds,  but  that  which  might  afterwards  be  added  to  it  by  Cort- 
landt  Palmer,  the  original  grantor,  or  otherwise.  And  it  was  to  express  the 
contemplated  increase  in  the  capital  of  the  estate  that  this  phrase  was  em- 
ployed by  him.  And  that  it  was  appropriately  employed  in  this  manner  ap- 
peal's from  the  concluding  portion  of  the  fourth  paragraph  of  the  deed  exe- 
•cuted  in  May,  1857;  for  by  that  paragraph  the  surplus  rents  and  profits  of 
the  share  of  the  properly  mentioned  in  the  deed  were  permitted  to  be  loaned 
upon  bonds  and  mortgages  on  improved  and  productive  real  estate.  And  these 
bonds  and  mortgages  the  trustee  was  directed  to  hold  and  apply  to  the  use  of 
the  testator's  son,  and  the  principal  of  the  fund  was  then  made  subject  "to 
«11  the  provisions  above  contained  in  respect  of  said  premises,  as  herein  men- 
tioned, and  constituting  the  original  trust  fund,  in  all  the  respective  events 
above  mentioned."  Authority  was  at  the  same  time  given  to  make  similar 
investments  in  other  real  estate,  which  was  to  be  added,  in  like  manner,  to 
the  capital  of  the  trust.  And,  in  referring  to  these  two  sources  of  increase, 
the  grantor  in  the  deed  designated  the  other  property,  which  consisted  wholly 
■of  r^  estate,  by  the  employment  of  this  phrase,  as  "the  original  trust  fund. " 
In  the  succeeding  paragraph  the  intention  that  this  phrase  should  inci  ude  only 
the  property  held  in  trust  was  plainly  again  repeated,  for  it  was  referred  to  as 
"the  said  premises,  and  ali  additional  property,  real  and  personal,  acquired 
or  added  to  the  trust  funds."  A  repetition  of  the  same  understanding  was 
made  in  the  eighth  paragraph  of  the  deed,  providing  for  improvements  in  the 
property.  And  they,  together  with  any  other  means  which  the  son  himself 
should  provide,  were  mentioned  and  referred  to  as  the  "trust  fund."  The 
■deed,  by  its  ninth  and  tenth  paragraphs,  created  a  power  to  partition  or  ex- 
■change.  The  property  and  moneys  which  might  be  received  for  equality  of 
partition  were  directed  to  become  a  part  of  the  trust  fund.  This  phraseology 
was  in  like  manner  followed  in  the  deed  of  the  9th  of  November,  1867,  and 
■contemplated  the  execution  of  the  same  intention  on  the  part  of  the  grantor 
•of  the  property.  At  that  lime  no  addition  had  been  made  to  this  share  of  the 
-estate.  And  this  phrase  was  plainly  employed  as  the  equivalent  of  the  prop- 
erty described  in  the  deed,  in  the  concluding  part  of  its  second  paragraph,  for 
there  it  was  referred  to  as  a  share  of  the  said  property,  or  trust  fund.  And 
that  this  phrase  was  designed  to  include  only  the  estate  conveyed  in  trust, 
with  the  additions  to  it,  appears  still  further,  and  unequivocally,  from  the  lan- 
guage of  the  fourth  paragraph  of  the  deed,  where  the  description  has  been 
j;iven  by  the  language  of  "the  said  premises,  and  all  additional  property,  real 
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and  personal,  acquired  or  added  to  the  trust  fund,  in  pursnance  of  these  pres- 
ents." In  the  eighth  paragraph  of  this  deed,  providing  for  a  partition,  pay- 
ment  was  again  directed  to  he  made  or  received,  to  include  equality  of  par- 
tition, from  the  trust  funds,  or  into  the  trust  funds.  And,  further,  br  th» 
succeeding  paragraph,  the  trustee  was  directed  to  receive  moneys  provided  for 
equality  of  partition  "Into  the  trust  fund."  The  same  expressions  are  con- 
tained in  the  deeds  now  more  especially  in  controversy.  In  the  Brat  of  tbe8» 
deeds  the  property  is  mentioned  as  "the  said  real  estate,  and  all  additional 
property,  real  and  personal,  acquired  or  added  to  the  trust  fund,  in  paiSD- 
ance  of  the  said  trust-deed."  And  the  request  was  made  therein  of  the  pre- 
ceding trustees  to  convey  and  transfer  "the  said  real  estate,  and  all  additionul 
property  added  or  acquired  to  the  trust  fund,  as  aforesaid, "  etc.  And,  in  pro- 
viding the  contingent  power  of  a  partial  conveyance  upon  the  attainment  of 
the  age  of  80  years,  the  property  to  be  conveyed  was  "one  equal,  undivided 
half  part  of  said  above  described  fourth  part  of  said  land  and  premises,  and- 
the  equal,  undivided  half  part  of  all  such  additions  as  may  have  theretofore- 
been  made  to  the  trust  fund,  as  by  these  presents  provided. "  And,  in  pro- 
viding an  annuity  for  the  widow  of  bis  son,  the  property  out  of  which  it  was 
to  issue  was  described  as  "the  said  rents  and  profits  of  said  one-fonrth  part  of 
said  lands  and  premises  and  said  trust  fund;"  and,  in  further  declaring  tbe- 
employment  of  the  rents  and  profits  they  were  mentioned  as  those  "of  said 
trust  premises  and  f  und. "  And  similar  directions  to  those  already  mentioned, 
concerning  moneys  received  for  equality  of  partition,  were  also  inserted  and 
contained  in  tliis  deed.  And,  for  the  benefit  of  the  widow,  if  there  should  be^ 
a  widow  of  this  deceased  son,  it  was  directed,  while  she  continued  to  be  his 
widow,  that  "so  much  or  such  part  of  the  said  trust-estate  or  trust  fund  as- 
shall  be  convenient  or  necessary  for  the  raising  of  the  said  seven  thousand 
dollars  a  year"  should  be  reserved  for  this  object. 

It  is  needless  ts  pursue  or  add  to  these  extracts  by  making  others,  expressed 
in  the  same  general  manner  in  the  final  deed,  made  on  the  22d  November, 
1872;  for  they  all  equally  evince  the  understanding  of  the  grantor  of  the  prop- 
erty to  have  been  that  this  phrase  should  be  applied,  as  it  certainly  was  em- 
ployed, to  refer  only  to  such  additions  as  might,  under  the  conveyances.  b» 
made  to  the  capital  of  the  trust  itself.  And  no  difiFerent  construction  of  the- 
language  will  be  justified  by  the  general  intention  expressed  in  the  deed,  that 
the  changes  to  be  made  by  him  should  be  for  the  benefit  only  of  his  lineal  de- 
scendants; for  the  reservation  of  the  authority  to  make  these  changes  re- 
ferred in  each  instance  to  the  property  conveyed  by  him  by  viitue  of  the  deeds, 
and  that  which  might  afterwards  be  added  to  it,  and  not  to  such  an  accumula- 
tion of  rents  or  profits  as  has  become  the  subject  of  this  controversy.  In  all 
instances  in  which  he  reserved  the  power  of  giving  different  directions,  and 
where  they  have  been  restricted  to  such  as  should  be  made  for  the  benefit 
of  his  lineal  descendants,  the  subject  to  be  affected  has,  by  clear  expression, 
been  confined  to  the  trust-estate,  as  distinguished  from  its  accumulations,  with 
the  exception  of  such  surplus  as  should  be  added  to  it  by  reason  of  luans  or  in- 
Testments  in  other  real  estate,  in  which  instances  the  additional  property,  as 
well  as  the  securities,  were  made  a  part  of  the  capital  of  the  trust.  In  the  di- 
rections given  for  the  accumulation  the  grantor  strictly  confined  himsi^lf  U> 
the  power  provided  for  that  object  by  the  statute;  for  the  accumulation  was 
directed  to  be  for  the  benefit  of  the  son  out  of  whose  share  or  interest  it  arose 
during  his  minority.  And  that  followed  the  language  of  the  statate  itself, 
providing  that  "an  accumulation  of  rents  and  profits  of  real  estate  for  the  l>en- 
efit  of  one  or  more  persons  may  be  directed  by  any  will  or  deed  suificient  to 
pass  real  estate,  as  follows:  First,  if  such  accumulation  be  directed  to  com- 
mence on  the  creation  of  the  estate  out  of  whicli  the  rents  and  profits  are  to 
arise,  it  must  be  made  for  the  benefit  of  one  or  more  minors  then  in  being, 
and  terminate  at  the  expiration  of  their  minority."    2  liev.  St.  (Cth  £d.)  p. 
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1108,  g  37.  And,  ns  no  additions  in  the  way  of  securities  or  other  personal 
property  were  made  to  this  trust-estate,  the  acciira illation  is  wholly  controlled 
by  this  part  of  tlie  statute.  And  it  was  required  to  be,  as  it  was  directed  in 
the  deed  it  should  be,  for  the  benefit  of  this  minor  grandson.  And,  having 
been  declared  in  the  deeds  to  be  solely  for  the  benefit  of  tliis  deceased  grand- 
aon,  as  far  as  the  accumulation  of  the  rents  and  profits  of  his  share  were  made. 
the  rents  and  profits  so  accumulated  belonged  to  him.  They  were  unquali- 
fiedly to  be  for  his  benefit.  And  he  was  in  no  manner  afterwards  directed  to 
be  deprived  of  that  benefit,  but  it  was  to  be  ultimately  secured  by  paying  over 
the  accumulations  to  him  on  his  attainment  of  the  age  of  21  years.  The  ob- 
ject of  the  statute,  as  well  as  of  this  language  of  the  deed,  in  confining  theac- 
cnmulations  to  the  benefit  of  the  minor,  was  to  vest  the  right  to  the  moneys,  as 
they  accumulated  out  of  the  share  of  the  estate  appropriated  for  him  by  the 
deeds,  in  him.  And  it  is  conformable  in  this  respect  to  what  the  court,  on 
general  principles,  held  in  Manioe  v.  Manice,  43N.Y.  803,  holding  that  where 
a  present  gift  appears  to  have  been  contempliited,  although  subjected  to  a  fut- 
ure time  for  the  payment,  the  interest  in  the  subject  of  the  gift  becomes  at 
once  vested  in  the  donee.  This  subject  was  examined  fully  in  Pray  v.  Hege- 
man,  92  N.  Y.  508,  where  it  was  said,  in  the  opinion  of  the  court,  that  the 
statute  "treats  rents  and  profits  authorized  to  be  accumulated  under  section  37 
as  the  property  of  tlie  minor,  the  enjoyment  of  which  has  been  postponed." 
Id.  516.  And  so  absolutely  is  this  direction  to  be  observed,  that  it  was  held 
that  the  accumulations  could  be  no  otherwise  directed  to  be  applied  for  the 
benefit  of  the  infant  on  the  attainment  of  his  majority  than  by  the  payment 
over  to  him,  in  that  event,  of  the  moneys  accumulated;  in  this  respect  over- 
ruling Meaerole  v.  Meserole,  1  Hun,  66.  And  this  seems  to  have  been  the  un- 
derstanding of  the  grantor  of  the  property  in  these  deeds;  for  in  no  instance 
has  he  undertaken  to  give  any  direction  for  the  disposition  of  rents  and  profits 
accumulated  In  this  manner.  But  the  directions  given  by  him,  and  the  pow- 
ers reserved  to  him.  In  the  second  deeds  have  been  made  to  include  no  more 
than  the  property  itself,  which  it  was  provided  should  be  held  in  trust.  The 
case  of  Wood  v.  Mitcham,  92  N.  Y.  375,  has  been  largely  relied  upon  as  sup- 
porting the  position  that  these  rents  and  profits  should  be  held  for  the  benefit 
of,  and  finally  paid  over  to,  the  survivor  of  these  two  brothers.  But  neither 
that  case,  nor  any  otlier  authority,  sustains  this  argument.  What  was  chiefly 
there  decided  was  that,  where  a  will  is  capable  of  two  interpretations,  that 
one  should  be  adopted  which  prefers  those  of  the  blood  of  the  testator  to 
strangers.  And  the  same  principle  of  construction  would  be  equally  applica- 
ble to  these  deedd.  But  they  do  not  present  grounds  for  two  different  con- 
structions. They  are,  on  the  contrary,  wholly  in  one  direction;  and  that 
direction  upon  this  subject  proceeds  no  further  than  that  the  surplus  rents 
and  profits  should  be  accumulated  for  the  benefit  of  the  deceased  brother,  and 
paid  to  him  on  the  attainment  of  bis  majority.  It  was  the  payment,  and  not 
the  right,  which  was  in  this  manner  postponed.  AVith  the  contingency  of  his 
decease  after  the  accumulations  commenced,  and  before  reaching  his  majority, 
the  deeds  have  given  no  direction;  but  they  have  left  the  case  wholly  to  the 
application  of  the  settled  rules  of  law  concerning  the  disposition  which  should 
be  made  of  the  accumulations.  And,  as  they  became  the  property  of  the  de- 
ceased minor,  for  whose  benefit  the  moneys  were  accumulated,  when  he  de- 
parted this  life,  they  were  necessarily  left  by  him,  as  part  of  his  estate,  to  be 
distributed  and  disposed  of,  under  the  directions  of  the  statute,  to  bis  next  of 
kin.  And,  so  far  as  the  judgment  has  directed  a  different  disposition  to  be 
■  made  of  these  accumulations,  it  was  erroneous,  and  should  be  reversed. 

In  the  disposition  of  the  case,  costs  and  allowances  were  provided  for  by  the 
judgment.  The  allowances  are  by  no  means  unreasonable  in  the  amounts  for 
which  they  have  been  made;  and  tliey,  together  with  the  costs,  are  directed  to 
be  paid  out  of  this  accumulated  fund.    The  litigation  has  been  principally  dl« 


Digitized  by 


Google 


620  NEW    YORK  SUPPLEMENT,  VOl.  7.  [Sup.  Ct. 

rected  to  the  disposition  of  this  fund.  Ko  contest  otherwise  appears  to  Iiave 
arisen  concerning  t!ie  settlement  of  the  plaintiff's  accounts.  Tlie  items  con- 
tained in  it  are  not  disputed ;  but  it  is  the  disposition  which  should  be  made 
of  this  part  of  the  estate  that  has  been  made  the  substantial  ground  of  contro- 
versy. And  no  injustice,  therefore,  can  exist  in  directing  this  fund  to  bear 
the  burdens  of  the  litigation.  The  judgment  should  be  modified  by  reversing 
60  much  of  it  as  determined  the  accumulations  to  belong  to  the  surviving 
brother  of  John  Arnot  Palmer,  and  as  directed  his  share  of  the  estate  to  re- 
main in  trust  until  the  surviving  brother,  Richard  Suydam  Palmer,  should 
attain  his  majority.  And  the  further  direction  should  be  added  to  the  judg- 
ment, decliiring  the  share  of  the  trust-estate  held  for  the  benefit  of  John  Ar- 
not Palmer  to  have  vested  at  the  time  of  his  decease  in  his  surviving  brother, 
Richard  Suydam  Palmer,  and  requiring  the  same  to  be  conveyed  to  bim,  and 
directing  the  accumulations  of  this  share  of  the  estate  to  have  vested  as  they 
accrued  in  this  deceased  brother,  and  to  have  been  his  property  at  the  time  of 
his  deceiise,  and  payable  to  his  administrator  and  administratrix,  to  be  dis- 
tributed among  his  next  of  kin.  And,  with  these  changes  and  modifications, 
the  judgment  should  be  affirmed,  with  costs  of  the  appeal  to  be  in  like  man- 
ner paid  to  the  parties  out  of  the  fund.    All  concur. 


BoESSNECK  et  ai.  v.  Couxi. 
(Supreme  Court,  Special  Term,  New  York  County.    October  18, 1889.) 

1.  Fbaui>— Pbbbumftiok — Chattel  Moktoaobs. 

In  the  absence  of  circumstances  showing  bad  faith,  the  assignment  of  $50,000  of 
personalty  to  secure  tl8,uuo  of  debts  does  not  raise  a  presumption  of  fraud. 

2.  Trusts — Assiqnmbnt  to  Becurb  Debts. 

An  asslgnmentof  personalty  to  a  creditor  as  seonrlty,  and  a  subsequent  assi^nmeat 
to  other  creditors  of  the  surplus  that  may  arise,  do  not  make  the  first  assignee  a 
trustee  for  the  other  creditors ;  nor  does  the  transaction  create  a  trust. 

t,  AaSIOKMENT  POB  BENEFIT  OF  CrEDITOKS — WhAT  CoNSTITTJTBS. 

An  assignment  of  personalty  by  a  debtor  to  one  of  his  creditors,  and  asubseqaent 
assignment  of  any  surplus  that  may  arise  to  other  creditors,  do  not  oonstitut«  a 
general  assignment  within  the  general  assigrnment  act  of  1877,  (Laws  N.  Y.  1877,  a 
liSO.)  and  are  not  void  under  Laws  N.  T.  1887,  c.  508,  amending  said  act,  and  provid- 
ing that  "in  all  general  assignments  preference  created  therein  shall  not  tie  valid 
except  to  the  amount  of  one-tbird  in  value  of  the  assigned  estate.  ** 

At  chambers.    Motions  to  vacate  attachments. 

Blumenstiel  A  Hirsoh,  f  or  plaintifiCS.  Toimuend,  Dtfett  A  Bttutetn,  for  de- 
fendant. , 

O'Brien,  J.  These  motions  to  vacate,  made  upon  the  papers  upon  which 
the  attacliments  were  granted,  being  in  ail  five  cases,  substantially  alike,  may 
be  considered  together.  The  debtor  transferred  all  hia  property,  on  Septeml>er 
4th,  to  the  Importers'  &  Traders'  National  Bank,  to  secure  the  payment  of  his 
indebtedness  to  them,  witli  a  reservation  of  the  surplus  to  himself.  This  in- 
debtedness was  about  $18,000  and  the  property  transferred  is  variously  stated 
at  from  $50,000  to  $150,000,  the  former  estimate,  however,  being  nearer  the 
correct  estimate.  The  instrument  by  which  the  transfer  was  made  to  the 
bank  is  as  follows:  "Whereas,  I,  Meyer  Cohn,  am  indebted  to  the  Importers' 
and  Traders'  National  Bank  of  the  city  of  New  York,  in  the  sum  of  $18,- 
370.08,  and  whereas,  I  have  heretofore  assigned  to  said  bank  certain  chuses 
in  action  to  secure  payment  of  my  indebtedness  to  it,  including  the  amount 
above  specified,  and  the  said  bank  hits  realized  thereupon  sufficient  to  reduce 
my  said  indebtedness  to  the  sum  above  specified,  and  still  holds  some  of  the 
said  choses  in  action  as  security  as  aforesaid,  now,  for  the  purpose  of  further 
securing  payment  of  the  said  indebtedness,  I  hereby  assign  to  the  said  bank 
all  the  goods,  wares,  and  merchandise,  manufactured  and  unmanufactured. 
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in  the  store  occupied  by  me,  No.  334  Canal  street.  New  York  city,  and  in  tlie 
premises  occupied  by  me  at  Nos.  13  and  15  Lispenard  street.  New  York  city, 
and  1  iiereby  nuthorize  the  said  banic  to  sell  all  the  said  goods,  wai-es,  and  mer- 
chandise hereby  assigned,  at  public  or  private  sale,  for  the  best  price  it  can 
obtain  therefor,  and  out  of  the  proceeds  of  said  sale  it  deduct  the  lawful  ex- 
pense thereof,  and  to  retain  and  pay  to  itself  the  amount  of  my  indebted- 
ness to  it,  with  such  interest  as  it  may  be  entitled  to.  or  so  mucli  tl)ereof  as 
may  not  be  realized  by  it  from  the  choses  in  action  aforesaid  heretofore  as- 
signed to  it,  rendering  the  overplus,  if  any,  to  me  or  to  my  assigns."  This 
document  was  executed  on  September  4th.  Under  and  by  virtue  of  this  in- 
strument it  appears  the  bank  took  possession  of  the  entire  stock  thus  trans- 
ferred. The  aflidavit  further  sliows  that  the  attorney  for  the  debtor  stated 
that  the  said  debtor  had  In  addition  to  the  instrument  of  transfer  to  the  bank 
on  the  same  day  made  various  other  transfers  of  the  surplus  or  assets  that 
might  arise  after  paying  the  Importers'  &  Traders'  Jiank  to  four  other  cred- 
itors, including  the  wife  of  the  defendant.  Tliese  facts  are  alone  necessary 
to  be  considered,  for  it  is  evident  that  the  balance  of  Mr.  Blumenstiel's  ai9- 
davit,  which  is  made  up  of  legal  assumptions  and  conclusions,  can  add  no 
weight  to  the  facts  themselves,  which  must  be  considered  in  determining  the 
question. 

By  the  afiSdavits  it  is  made  to  appear  that  on  the  day  in  question  the  debtor 
discontinued  business,  and  by  these  various  transfers,  disposed  of  his  prop- 
erty. The  question  is,  was  this  transaction  valid  as  against  his  creditors'? 
It  may  be  assumed  that  when  a  debtor  determines  to  discontinue  business, 
and  yield  control  of  his  estate,  it  is  immaterial  into  how  many  parts  the  trans- 
action may  be  divided.  All  transfers  made  in  pursuance  of  a  common  intent 
will  be  construed  together,  and  treated  as  one  transaction.  Applying  this 
rule  here,  it  is  claimed  the  attachments  can  be  supported  on  several  grounds. 
These  grounds  relied  upon  to  uphold  the  attachments  may  be  separately  con- 
sidered. 

First.  That  the  delivery  of  the  property,  largely  in  excess  of  the  debt  due 
the  bank,  creates  a  strong  inference  of  fraud.  There  is  little  force  in  this  ar- 
gument, unless  we  are  prepared  to  hold,  with  reference  to  personal  property, 
that  a  substantial  excess  between  the  property  transferred  and  the  amount  of 
tlie  debt  to  be  secured,  in  the  absence  of  circumstances  showing  bad  faith, 
are  sufficient  to  raise  a  presumption  of  fraud..  All  are  familiar  with  the  gen- 
eral rule  that  prevails  in  commercial  life  with  reference  to  personal  property 
when  given  as  security,  to  exact  an  amount  greatly  in  excess  of  the  debt  to 
be  secured;  and,  in  the  absence  of  bad  faith,  the  courts  will  hesitate  to  hold 
that  $50,000  of  personal  property,  which  upon  a  sale  forced  or  otherwise  may 
net  a  much  less  sum,  when  given  to  secure  an  indebtedness  of  $18,000  raises 
a  presumption  of  fraud. 

Second.  The  next  ground  relied  upon  ia  that  the  transfer  to  the  bank,  and 
the  subsequent  assignment,  to  particular  creditors,  of  the  surplus,  considered 
as  one  transaction,  is  in  conflict  with  the  statute  relating  to  personal  trusts,  in 
disposing  of  this  there  are  certain  general  principles  so  well  settled  that  they 
may  be  stated  without  referring  to  authorities.  A  debtor,  whether  solvent  or 
insolvent,  may  transfer  a  portion  of  his  property  to  a  creditor  in  payment  of 
or  as  security  for  a  6ona/{a!e  debt.  Hemay  pay  one  or  more  creditors  in  money, 
and  he  may  transfer  property  of  a  fair  and  reasonable  amount  to  such  cred- 
itors. A  debtor  may  mortgage  a  portion  or  the  whole  of  his  property  to 
secure  a  bona  fide  debt.  It  may  be  also  regarded  as  settled  law  what  is 
is  stated  as  dicta  in  Knapp  v.  McOowan,  96  N.  Y.  75,  "that  a  conveyance  by 
a  debtor,  whether  solvent  or  insolvent,  of  all  his  property  to  trustees  to  pay  a 
portion  of  his  creditors,  with  a  provision  that  the  surplus  shall  be  returned  to 
him,  leaving  his  other  creditors  unprovided  for,  is  fraudulent  and  void  as 
to  the  latter.    A  debtor,  whether  solvent  or  insolvent,  may,  acting  in  good 


Digitized  by 


Google 


622  NEW   YOKE  SUPPLEMENT,  Vol.  7.  [CStj  Ct- N.  Y. 

faith,  mortgage  a  portion  or  the  whole  of  his  property  to  secure  existing  claims 
against  him,  and  also  future  loans  and  advances."  The  first  question  to  be 
determined  is  whether  the  instrument  to  the  bank,  when  received  by  itself,  or 
in  connection  with  the  subsequent  assignments  of  the  surplus  to  other  cred- 
itors, was  to  be  regarded  as  a  mortgage  or  as  creating  a  trust.  There  can  be 
no  doubt  that  the  instrument  to  the  bank,  alone  considered,  was  a  mortgage. 
The  fact  that  subsequently,  though  on  the  same  day,  the  debtor,  without  any 
privity  or  agreement  with  the  banlt,  assigned  to  other  creditors  his  interest  in 
the  surplus,  does  not,  in  my  opinion,  make  the  bank  a  trustee  for  such  other 
creilitors,  nor  does  the  entire  transaction,  considered  as  a  whole,  create  a  trust. 
The  words  of  the  opinion  in  Broton  v.  Guthrie,  110 IT.  Y.  441,  18  N.  E.  Bep. 
254.  are  here  applicable:  "In  form  it  was  an  absolute  sale  upon  a  chattel 
mortgage  given  for  a  fixed  and  agreed  consideration,  and  wliile,  nevertheless, 
such  a  sale,  In  spite  of  its  form,  may  be  proved  to  be  an  assignment  in  trust, 
(Britton  V.  Lorem,  45  N.  Y.  51,)  yet,  in  the  present  case,  we  are  unable  to 
discover  any  such  proof."  Again,  on  page  442, 18  K.E.  Bep.  2-55:  "He  held 
no  part  of  the  property  in  trust  for  the  debtor,  but  solely  as  mortgagee  entitled 
to  its  proceeds  till  his  debt  was  paid,  and  then  bound  to  restore  any  surplus 
realized  to  the  mortgagor  or  those  claiming  under  him.  Such  provision  never 
hinders  creditors,  for  they  may  pay  the  mortgage  and  take  the  property,  or 
fasten  upon  the  surplus.  Such  was  not  only  the  form  of  the  transaction,  but 
also  the  actual  fact.".  See  also,  Leitch  v.  Hollister,  4  N.  Y.  211 ,  and  Dun- 
ham V.  WhiUhead,  21  N.  Y.  181. 

Third.  It  is  asserted  that  the  transaction  constituted  a  general  assignment 
of  all  the  debtor's  property,  with  preferences  to  four  or  five  creditors,  in  viola- 
tion of  the  statute  restricting  preferences  to  one-third  in  amountof  the  assets. 
There  are  two  unswers  to  this:  (1)  That  the  act  does  not  make  a  general  as- 
signment void  for  excessive  preferences,  but  would  only  invalidate  the  prt-fer- 
ences  to  the  extent  of  the  excess  of  assets,  (Laws  1887,  c.  503;)  and  (2)  there 
are  no  elements  adequate  in  disregard  of  the  form  of  the  instruments  to  turn 
them  into  a  general  assignment  of  an  insolvent  debtor.  As  stated  in  Wheel 
Co.  V.  Fielding,  101  N.  Y.  504,  5  N.  E.  liep.  431,  the  general  assignment 
act  of  1877,  (chapter  466,  Laws  1877,)  does  not  include  or  apply  to  a  specific 
assignment  of  a  debtor  for  the  benefit  of  one  or  a  portion  of  his  creditors. 
The  reasoning  of  that  case  is  not  afCected  by  the  amendment  subsequently 
made  to  the  general  assignment  act. 

In  concluding  it  may  be  noted  that  the  validity  of  the  claims  of  the  bank 
and  the  other  creditors  is  not  assailed,  nor  have  we  any  definite  information 
as  to  the  exact  form  of  the  assignment  of  the  surplas  given  by  the  debtor  to 
the  creditors  sulisequent  to  the  liank.  Upon  all  the  facts,  therefore,  there  be- 
ing no  assertion  of  fraud  in  fact,  and  the  entire  transaction  not  creating  a 
trust  in  contravention  of  the  statute,  the  affidavits  upon  which  the  attachments 
were  granted  are,  in  my  opinion  insufficient,  and  for  that  reason  the  attacli- 
ments  themselves  should  be  vacated,  with  cost«.  But  in  view,  however,  of 
the  novelty  and  doubt  connected  with  the  questions  involved,  and  the  fact 
that  a  contrary  opinion  was  reached  by  one  of  my  learned  associates,  all  pro- 
ceedings after  the  entry  of  the  order  upon  this  motion  should  be  stayed  until 
the  hearing  and  determination  of  an  appeal  therefrom,  provided  the  same  is 
taken  within  10  days,  and  prosecuted  with  reasonable  diligence. 


Smith  o.  Prtor  et  tU. 
(Ctiv  Court  of  New  York,  General  Term.    October  SI,  18SQ.) 

AFFBJX — RbVIEW — WbIOHT  of  EvrDBNCB. 

Where  the  evidence  Is  cootlicting,  and  the  verdlotdoes  notlndioate  passion,  prej- 
udice, or  corruptioD,  a  judgment  entered  thereon  will  not  be  disturbed. 
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Appeal  from  special  term. 

Action  by  Charles  O.  Smith  against  S.  Morris  Fryor  and  others.  From  a 
Judgment  entered  on  verdict  in  defendants'  favor,  and  from  an  order  denjing 
«  new  trial,  plaintiff  ap|ieals. 

Argued  before  McAdam,  0.  J.,  and  Ehrlioh  and  Holme,  JJ. 

Baunden,  Webb  <ft  Worewter,  for  appellant.  Lowrey,  aufne  dt  Auerbaah, 
for  respondents. 

Feb  Ccriak.  To  reverse  this  judgment  would  imply  that  the  plaintiff 
■ought  to  have  had  a  verdict  in  his  favor  as  of  course.  The  difficulty  is  that 
the  plaintiff  was  not  necessarily  entitled  to  a  verdict.  The  trial  judge  would 
not  have  been  justified  in  directing  a  verdict  in  the  plaintiff's  favor.  There  were 
-several  questions  of  fact  that  the  trial  judge  had  to  submit  to  the  jury,  and 
upon  which  they  were  required  to  pass.  These  were  submitted  witlioiit  ex- 
ception. Among  the  other  questions  was  one  whetherthe  plaintiff's  assignor 
•did  not  agree  that  he  was  to  be  governed  in  bis  transactions  wittythe  defend- 
-ants  by  the  rules  and  regulations  of  the  Consolidated  Exchange, — one  of  which 
was  that  if.  after  the  sale  of  any  stock  by  defendants,  there  was  any  discre- 
pancy or  troable  in  connection  with  the  delivery  thereof,  the  defendants  had 
Ibe  right,  within  10  days  theireafter,  to  return  the  ceitiBcate  of  stock,  and  de- 
clare the  sale  off.  There  was  trouble  about  the  delivery  of  the  stock  sold  by 
the  defendants.  The  purchaser  refused  to  accept  it,  on  the  ground  tliat  it  was 
not  stock  of  the  "Standard  Mining  Company,"  located  in  California, — a  mar- 
ketable security,  listed  on  the  exchange, — but  stock  of  a  company  bearing  a 
-similar  name,  located  in  Colorado,  not  listed,  and  having  no  marketable  value. 
7he  defendants  evidently  believed  they  were  selling  the  listed  "Standard" 
stock,  and  not  that  which  was  unknown  in  the  market;  and  the  pnrcliiiser 
-evidently  acted  under  the  same  supposition.  So  far  as  they  were  concerned, 
it  was  clearly  a  case  of  mutual  mistake;  and  the  sale  was  properly  declared 
•off.  Whether  the  plaintiff  was  in  any  way  responsible  for  tlie  mistake  is  not 
-clear.  The  evidence  was  that  of  interested  witnesses,  whose  testimony  had 
to  go  to  the  jury,  and  they  were  to  say  what  credence  was  to  be  given  to  it. 
In  addition  to  this,  the  rules  of  the  exchange  in  regard  to  discrepancy  or 
trouble  in  the  delivery  seem  to  be  sufficiently  broad  to  cover  the  mistake  in 
question,  which  made  all  the  trouble  respecting  the  delivery  to  the  purchaser. 
The  jury,  no  doubt,  weighed  the  evidence,  and  came  to  a  conscientious  con- 
elusion,  and  reachetl  a  result  they  had  a  right  to  arrive  at.  Their  verdict  does 
not  evidence  passion,  prejudice,  or  corruption,  and  is  sufficiently  sustained 
by  the  evidence. 

We  have  examined  the  proofs,  and  are  satisfied  that  the  verdict  is  not  against 
4ibe  evidence,  or  the  weight  of  evidence,  nor  are  we  willing  to  say  that  we 
would  have  reached  a  different  result.  Upon  the  entire  case,  it  follows  that 
■the  judgment  and  order  denying  the  motion  for  anew  trial,  both  of  which 
were  appealed  from,  must  be  affirmed,  with  costs. 


Chadwiok  «.  MANMINe. 

(CUtf  Court  of  New  York,  Oeneral  Term.    November  4, 1889.) 

•ATTOsmT  AWD  Client — Estoppbl  to  Dent  Acthoritt. 

A  party,  t^  availing  bimself  of  a  bond  procured  by  his  attoraey  to  open  up  a  de- 
fault, thereby  ratifies  the  act  of  his  attorney,  and  is  liable  to  the  sureties  for  Uie 
amount  tbey  are  obliged  to  pay  on  their  undertaking. 

Appeal  from  special  terou 

Action  by  Julian  W.  Chadwick  against  Jerome  F.  Manning.    From  a  judg- 
4nent  entered  on  verdict  in  plaintiff's  favor  defendant  appeals. 
Argued  before  McAdah,  C.  J.,  and  Ehrlich  and  Holme,  JJ. 
JPhiltp  Carpenter,  for  appellant.     William  J.  Weldon,  for  respondent. 
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Per  Curiam.  The  defendant  was  sued  in  the  United  States  circuit  court, 
and  a  default  was  taken  against  him,  which  was  opened  by  orderuf  the  court 
upon  condition  that  the  defendant  executed  to  the  plaintiff  an  undertaking, 
with  one  or  mure  sureties,  conditioned  to  pay,  upon  demand,  all  costs  which 
miglit  be  awarded  against  the  defendant  in  the  action,  not  exceeding  SluO. 
The  plaintiff,  at  the  request  of  the  defendant's  attorney  in  that  action,  exe- 
cuted the  required  bond.  The  defendant  availed  himself  of  the  order  openiug 
the  default,  and  thereby  ratified  and  approved  of  the  giving  of  the  undertak- 
ing that  secured  him  this  benefit.  He  subsequently  tried  the  cause  in  the 
United  iStates  circuit  court,  and  was  defeated.  The  plaintiff  was  obliged  to 
pay  $50  costs  upon  his  undertaking,  and  the  present  action  is  to  recover  this 
sum  as  so  much  money  paid  to  the  defendant's  use.  It  is  too  late  now  for 
the  defendant  to  dispute  the  authority  of  his  attorney  in  procuring  a  bonds- 
man for  his  benefit.  See  Palen  v.  Starr,  7  Hun,  422.  The  defendant,  by 
availing  himself  of  the  plaintiff's  act,  ratified  the  authority  under  which  it 
was  done,.(  Story,  Ag.  §§  252-260;  Meehan  v.  Forrester,  52  N.  Y.  277.)  and 
is  liable  for  the  consequences.  The  law,  in  the  absence  of  an  express  promise 
on  the  part  of  the  principal  to  indemnify  the  surety,  implies  a  promise  of  in- 
demnity to  prevent  injustice.  Baylies,  Sur.  340.  Both  sides  requested  the 
direction  of  a  verdict,  (Qreen  v.  Shute,  ante,  69,)  and  the  trial  judge  properly 
directed  it  in  favor  of  the  plaintiff.  The  direction  was  clearly  right,  and  the 
judgment  entered  upon  it  must  be  affirmed,  with  costs.    All  concur. 


Burns  v.  Moneix. 

(Ctly  Court  of  New  YorK,  Special  Term.    October  91, 1889.) 

Sijan>ER— Fi,Bij>tHa — ^Rbb  Jcdioata. 

Defendant,  in  an  action  for  Blander,  in  calling  plaintiff  a  "perjuring  thief, "ad- 
mitted that  be  made  the  charge,  but  alleged  that  it  was  true,  and  that  theretofore, 
in  an  action  between  them,  plaintiff  had  willfully  testified  falsely,  by  reason  oi 
which  judgment  was  rendered  in  his  favor.  Held,  that  the  fluding  of  the  court  in 
said  action  in  favor  of  plaintiff  did  not  make  the  question  of  plaintiff's  perjury  res 
adjudicata,  and  judgment  could  not  be  given  for  plaintiff  on  the  answer. 

Action  by  James  P.  Burns  against  Joseph  A.  Monell,  for  slander  in  calling 
plaintiff  a  "perjnring  thief."  Defendant  admitted  the  charge,  and  in  jus- 
tification alleged  that  it  is  true,  and  that,  in  a  civil  action  between  them, 
plaintiff  willfully  and  corruptly  testified  falsely,  by  reason  of  which  judg- 
ment was  rendered  in  bis  favor.    Plaintiff  moves  for  judgment  on  the  answer. 

James  Flynn,  for  plaintiff.    Henry  O.  Botty,  for  defendant. 

McAdah,  C.  J.  The  denial  that  the  charge  was  false  creates  no  issne. 
The  plaintiff  was  presumably  innocent  of  crime,  and  required  no  evidence  to 
prove  his  innocence  in  the  first  instance;  for  presumption  is  proof.  The  de- 
fendant undertook  to  justify  by  alleging  in  his  answer  timt  the  charge  was 
true.  If  he  had  done  tliis,  and  nothing  more,  tiie  defendant,  after  provinp 
bis  plea,  would  have  destroyed  the  presumption  previously  existing,  and  re 
quired  proof  from  the  plaintiff  that  he  was  innocent.  But  the  defendant 
goes  further,  and  alleges  that  the  perjury  was  committed  in  an  action  to  which 
tlie  parties  to  the  record  here  were  likewise  parties  there.  The  justice  judi- 
cially found  that  the  plaintiff  told  the  truth,  and  had  consequently  given 
judgment  in  Ids  favor.  But  this  finding  does  not  make  the  question  of  per- 
jury res  adjudicata,  either  in  a  civil  or  criminal  proceeding,  for  that  was  not 
the  issue  litigated  and  decided  there.  The  justification  is  certainly  as  broad 
as  the  charge,  is  stated  with  the  precision  required  in  an  indictment,  and,  if 
legiilly  proved,  furnishes  a  complete  defense.  The  defendant  did  not  call  the 
plaintiff  a  "thief,"  but  a  "perjuring  thief,"  meaning  a  person  wlio  robs  by 
means  of  perjury,  and  not  by  means  of  larceny,  or  other  act;  so  that  the 
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crime  ot  perjuiy  is  alone  compreliended  by  the  charge.  The  facts  are  not 
pleaded  in  mitigiition.  because  the  allegation  of  the  answer  is  that  the  plain- 
tiff's testimony  was  "willfully  and  corruptly  false."  Such  a  charge  would 
maintain  an  indictment  for  perjury;  whereas,  if  these  words  had  been  omit- 
ted, the  plea  would  have  been  regarded  as  in  mitigation  only.  Spooner  v. 
Keder,  51  N.  Y.  527.  The  defendant's  plea  is  a  bold,  if  not  dangerous,  one, 
for  the  defendant  has  no  right  to  take  away  the  character  of  the  plaintiff,  un- 
less he  is  in  a  position  to  prove  the  truth  of  the  charge  he  has  made,  and  under 
oath  reiterated.  See  Hopkins  t.  8mith,  8  Barb.  5^;  Douming  v.  Broion,  3 
Colo.  571;  Spruily.  Cooper,  16  Ala.  791;  Ransone  v.  Christian,  56  6a.  351, 
49  Ga.  491;  Stetnman  v.  Ma  Williams,  6  Pa.  St.  170;  Crandall  v.  Dawson,  1 
Gilman,  556.  The  defendant  has  seen  fit  to  call  his  justification  a  plea  "in 
mitigation;"  bat  this  is  a  misnomer,  for  it  sets  up  a  complete,  and  not  a  par- 
tial, defense  to  the  action.  If  the  answer  is  true,  the  plaintiff  ought  to  be  in 
state-prison,  rather  than  a  suitor  claiming  damages  in  a  court  of  justice.  It 
follows  that  the  motion  for  judgment  must  be  denied,  with  910  costs,  to  abide 
the  event. 


Tatlob  «.  Brooklyn  El.  B.  Co. 
(CttV  Court  of  Brooklyn,  Oeneral  Term.    November  96, 1888.) 

1.  Tbijdbb— Patkbnt  btto  Coort— Costs. 

Code  Civil  Proa  N.  T.  H  731-784,  provide  that,  in  actions  for  money  only,  de- 
fendant may,  before  trial,  tender  plaintiS  the  amount  he  oonoeives  to  be  dna  him, 
with  costs,  but  the  tender  shall  not  avail  unless  the  monej  is  aooepted,  or  paid  into 
court;  and  that  where  plaintiff  proceeds  in  the  action  after  tender,  and  recovers  no 
more  than  the  sum  tendered,  he  shall  pay  oosts  from  date  of  tender,  and,  where  he 
recovers  a  greater  sum,  the  amount  paid  into  court  shall  be  deducted  therefrom. 
Before  trial  of  an  action  for  damages,  defendant  made  a  tender  to  plaintiff,  which 
being  refused,  the  money  was  by  defendant  paid  into  court.  On  a  verdict  being 
f oand  for  plaintiff,  both  parties  aslced  an  order  for  the  money.  SeUd,  that  it  was 
properlv  awarded  to  plaintiff,  though  she  had  no  knowledge  of  its  payment  Jnto 
court  after  she  declined  the  tender. 
S.  Same — Awash — Contract. 

The  statutes  and  Code  of  New  Yorlc  make  no  dlstlnotion  between  tender  on  award 
and  tender  in  an  action  on  contract. 

Appeal  from  special  term. 

Action  to  recover  damnges  for  negligence,  by  Frances  M.  Taylor  against 
the  Brooklyn  Elevated  Bailroad  Company.  Before  trial,  defendant  made  ten- 
der of  a  sum  of  money  to  plaintiff,  which,  being  refused,  was  deposited  by  de- 
fendant in  court.  On  trial,  there  was  a  verdict  for  plaintiff,  and  thereupon 
both  parties  applied  for  the  money.  From  an  order  awarding  it  to  plaintiff, 
defendant  appeals. 

Code  Civil  Froc.  N.  Y.  §  731,  provides:  "Where  the  complainant  demands 
judgment  for  a  sum  of  money  only,  and  the  action  is  brought  to  recover  a 
sum  certain,  or  which  may  be  reduced  to  certainty  by  calculation ;  or  to  re- 
cover damages  for  a  casual  or  involuntary  personal  injury,  or  a  like  injury 
to  property,— the  defendant,  or  his  attorney,  may,  at  any  time  before  the  trial, 
tender  to  the  plaintiff,  or  his  attorney,  such  a  sum  of  money  as  he  conceives 
to  be  suSiclent  to  make  amends  for  the  injury,  or  to  pay  the  plaintiff's  de- 
mand, together  with  the  costs  of  the  action  to  that  time."  Section  732  pro- 
vides that  the  tender  shall  not  avail  unless  the  money  is  accepted  or  paid  into 
court,  and  notice  served  on  plaintiff  within  10  days  thereafter,  and  before 
trial.  Section  733  provides  that,  if  it  appear  on  trial  that  the  tender  was  suf- 
ficient, defendant  shall  pay  no  costs  from  date  of  tender.  Section  734  provides 
that  if  plaintiff  proceeds  in  the  action  after  tender,  and  recovers  no  more  than 
the  sum  tendered,  he  shall  pay  costs  from  date  of  tender,  and  if  he  recover  a 
greater  sum  the  amount  paid  into  court  shall  be  deducted  therefrom. 

Argued  before  Clkment,  G.  J.,  and  Osbobnb,  J. 
v.7M.Y.8.no.l3 — 40 
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Hoadley,  Lauterbach  <£  Johnson,  for  appellant.  Dailey  <£  BM,  tot  re- 
spondent. 

Osborne.  J.  Plaintiff  brought  this  action  to  recover  damages  for  the  al- 
leged negligence  of  the  defendant.  On  February  18,  1889,  and  prior  to  the 
trial  of  this  action,  defendant  tendered  to  plaintiff  $200  in  liquidation  of  her 
claim,  and  $65  for  accrued  coats.  This  tender  was  refused;  and  thereupon,  on 
the  same  day,  defendant  obtained  an  order  by  which  it  was  "ordered  (1)  that 
the  defendant  have  leave  to  bring  into  court,  and  deposit  with  the  clerk  thereof, 
the  sum  of  two  hundred  dollars,  admitted  by  it  to  be  due  the  plaintiff  herein, 
together  with  sixty-flve  dollars,  plaintiff's  costs  to  date;  (2)  that  thereapon, 
unless  tlie  plaintiff  shall  accept  the  sum  in  full  discharge  of  this  action,  the 
same  shall  be  deducted  from  any  recovery  thereon,  and  the  sum  shall  be  paid 
out  of  court  to  the  plaintiff  or  her  attorney,"  etc.  Said  sum  of  $265  was 
accordingly  deposited  with  the  cleric  of  this  court,  pursuant  to  said  order. 
Subsequently,  this  action  was  tried,  and  plaintiff  bad  a  verdict.  After  the 
trial,  defendant  applied  for  an  order  directing  that  said  deposit  be  returned  to 
it;  and  about  the  same  time  plaintiff  sought  to  obtain  an  order  for  the  pay- 
ment of  said  sum  to  her.  Both  applications  coming  on  to  be  beard  at  tbesame 
time,  an  order  was  made  directing  the  payment  of  the  amount  so  deposited  to 
the  plaintiff;  and  from  that  order  defendant  now  appeals. 

Defendant's  proceedings  as  to  this  tender  and  deposit  were  taken  under  see- 
tions  731-734  of  the  Code  of  Civil  Procedure.  These  sections  are  substantially 
a  re-enactment  of  the  provisions  as  to  tender  formerly  contained  in  tbe  Ue- 
vised  Statutes,  {vide  2  Rev.  St.  553,  §8  20-23,)  with  tbe  further  requirement 
what  the  money  tendered  must  be  paid  into  court,  and  notice  thereof  given, 
(section  732.)  Under  these  provisions  of  the  Code,  plaintiff  has  a  right  to 
draw  out  tbe  money  so  deposited,  and  to  proceed  with  his  action ;  leaving  the 
question  of  costs  subsequently  accruing  to  be  determined  by  the  result  of  the 
act.ion.  There  is  nowhere  any  such  change  of  these  provisions  as  to  alterthe 
force  of  the  decisions  heretofore  made  as  to  the  title  to,  or  ownership  of,  the 
fund  deposited.  In  Slack  v.  Brown,  13  Wend.  390,  the  court  say,  (page  396:) 
"When  money  is  brought  into  court,  the  plaintiff  is  at  all  events  entitled  to 
it.  Any  other  construction  would  be  unjust;"  citing  Birki  v.  Trtppet,  1 
Saund.  S3,  note  2;  2  Archb.  Fr.  203.  In  Dahin  v.  Dunning,  7  Hill.  30,  the 
oourt  say :  "  The  sum  brought  into  court  belongs  to  the  plaintiff  in  any  event " 
In  Becker  v.  Boon,  61  N.  Y.  317,  the  court  say,  (page  822:)  "The  object  of 
payment  into  court  is  to  place  the  money  tendered  where  plaintiff  will  be  sore 
to  get  it.  It  then  becomes  the  plaintiff's  money,  and  the  defendants  cannot 
dispute  his  right  to  it."  Wilson  v.  Doran,  39  Hun,  88,  contains  a  carefnlly 
considered  opinion,  citing  many  authorities,  on  the  question  of  tender.  In 
that  case,  defendant  had  a  verdict;  yet  the  court  say:  "If  that  [the  alleged 
tender]  was  made,  and  the  money  brought  into  court,  the  plaintiff  was  entitled 
to  it,  notwithstanding  the  verdict.  '"'■''■'  At  common  law,  payment  of 
money  may,  wlien  tender  has  been  made  before  suit,  and  when  no  tender  has 
been  made,  be  paid  into  court,  and,  when  so  paid  into  court,  the  mon^  be- 
comes that  of  the  plaintiiT,  and  the  defendants  cannot,  in  any  event  of  the 
action,  take  it  out."  While  it  is  true  that  the  judgment  in  this  case  was  re- 
versed in  the  court  of  appeals,  (110  N.  Y.  101,  17  N.  E.  Rep.  688.)  yet  the 
opinion  of  that  court  sustains  the  conclusions  of  the  general  term  as  to  the 
;ight  of  the  plaintiff  to  the  sum  tendered;  the  reversal  being  on  another  pcant. 
It  seems  to  us  plain,  from  the  above-cited  decisions,  that  the  right  of  the  re- 
spondent to  the  amount  deposited  cannot  be  successfully  questioned. 

The  learned  counsel  for  the  appellant,  in  his  very  elaborate  brief,  attempts 
to  draw  a  dlstinclion  between  tender  and  tender  of  awards.  It  is  a  aaffident 
answer  to  his  argument  that  neither  the  Revised  Statutes  nor  the  Code  make 
any  such  distinction.    The  provisions  as  to  both  are  precisely  the  same,  and 
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we  can  see  no  reason  why  the  decisions  above  quoted  are  not  as  applicable  to 
tender  of  awards  as  to  tender  in  an  action  on  contract. 

A  further  point  is  made  by  the  learned  counsel  for  the  appellant,  that,  by 
proceeding  with  the  trial,  plaintiff  waived  the  benefit  of  the  tender.  This 
point  cannot  be  sustained.  By  tlie  Code,  plaintiff  had  a  right  to, proceed  with 
the  trial,  and  to  prove  the  circamslances  under  which  she  claimed  to  hold  de- 
fendant liable  in  damages  to  an  amount  greater  than  the  sum  tendered.  Nor 
was  it,  in  any  sense,  a  waiver,  as  contended,  because  plaintiff  failed  to  re- 
quest the  trial  court  to  charge  the  jury  that  she  was  in  any  event  entitled  to 
the  moneys  in  question.  In  the^r«t  place,  the  order  under  which  the  deposit 
was  made,  prohibited  plaintiff  on  the  trial  from  giving  any  evidence  of  the 
tender,  so  that  it  could  not  be  before  the  learned  Lrial  judge;  and,  teoondly, 
section  734  of  the  Code  prescribes  the  practice  to  be  adopted  in  such  cases.  It 
is  to  be  noted  that  in  the  order  appealed  from,  prepared  by  appellant's  conn- 
sel,  tlie  sum  deposited  "is  admitted  by  it  to  be  due  the  plaintiff  herein;"  and 
it  is  further  provided  "that  the  sum  shall  be  paid  out  of  court  to  the  plaintiff 
or  her  attorneys. "  We  have,  however,  in  our  conclusions,  laid  no  stress  on 
the  phraseology  of  the  order  appealed  from,  preferring  to  base  our  judgment 
entirely  on  the  law  as  we  find  it  to  be.  Nor  was  the  tender  a  nullity,  as 
claimed,  because  notice  of  the  payment  into  court  was  not  given  the  plaintiff. 
In  Wilson  v.  Doran,  supra,  the  court  of  appeals  held  that  "it  is  undoubtedly 
competent  for  the  plaintiff  to  waive  the  service  of  the  statutory  notice."  De- 
fendant had  another  course  open  to  pursue,  of  which  it  might  have  availed 
itself,  to  attain  the  end  sought  by  the  tender  and  deposit.  It  could  have  of- 
fered to  allow  judgment  for  the  sum  it  admitted  to  be  due,  with  costs.  It  en- 
deavors to  explain  its  failure  to  do  this,  in  its  affldavit,  by  alleging  that  there 
was  not  suflBcient  time  between  the  tender  and  the  anticipated  day  of  trial  to 
make  a  valid  offer  pursuant  to  the  Code.  If  this  be  the  case,  defendant  has 
only  itself  to  thank  fur  its  present  position,  as  by  an  earlier  preparation  for 
trial  it  would  undoubtedly  have  been  able  to  avail  itself  of  the  provision  as  to 
offer  to  allow  judgment,  if  so  advised.  We  are  accordingly  of  the  opinion  that 
tbe  order  appealed  from  should  be  aflSrmed.    Order  aflSrmed,  with  costs. 

Glembnt,  C.  J.,  concurs. 


Fbofle  ex  rd.  NosraAND  o.  Wilson  et  al, 
(City  Court  of  BrooKlvn,  Oeneral  Term.    November  25, 1888.) 

HAlTDAltUB — COKBSCTION  OP  AsgSSSMBNT  ROLLS. 

Mandamus  will  lie  to  correct  clerical  errors  in  the  asseaainent  rollB  of  the  oitj 
of  Brooklyn,  while  yet  in  the  handB  of  the  assessor. 

Appeal  from  special  term. 

On  application  of  the  relator,  Ellen  Nostrand,  an  order  was  made  at  the 
special  term  for  a  peremptory  writ  of  mandamus  against  Thomas  A.  Wilson 
and  others,  of  the  board  of  assessors,  for  correction  of  tbe  assessment  roll;  and 
from  this  order  defendants  appeal. 

Argued  before  Clement,  C.  J.,  and  Osborne,  J. 

Almet  F.  Jenks,  for  appellants.     Sidney  V.  Lowell,  for  respondents. 

Clement,  C.  J.  Tbe  relator  owns  land  on  the  corner  of  Myrtle  avenue 
and  Ditmars  street,  in  this  city,  and  the  board  of  assessors,  by  mistake,  in- 
cluded such  property  in  the  assessment  district  for  tbe  repavingof  Busliwick 
avenue  from  Myrtle  toDe  £alb  avenues.  At  special  term  said  relator  applied 
for  a  peremptory  writ  of  mandamus  against  the  assessors,  to  strike  her  prop- 
erty from  the  list,  and  against  the  collector  of  taxes  and  assessments,  to  make 
the  proper  entry,  which  motion  was  granted;  and  from  the  order  entered 
thereon,  this  appeal  is  taken.     No  affidavits  denying  the  facts  were  filed  by 
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the  appellantB  on  the  motion,  and  the  only  point  raised  on  the  appeal  is  that 
mandamus  is  not  the  proper  remedy.  We  thick  that  the  error  of  the  assess- 
ors was  clerical,  and  that  they  had  the  power,  and  that  it  was  their  duty,  to 
make  the  correction  of  the  list  in  accordance  with  the  facts,  pursuant  to  sec- 
tion 10,  tit.  .10,  of  the  Revised  Charter,  (chapter  583  of  the  Laws  of  1888.) 
Tiie  clause  at  the  end  of  the  fifth  subdivision  of  section  10,  "  until  it  shall 
have  been  certitled  to  by  the  comptroller,  and  the  collector  of  taxes  and  as- 
sessment, "  does  not  mean  that  the  comptroller  and  collector  shall  certify  to 
the  correction  before  it  is  made,  but  that  it  shall  be  certified  to  them  after  the 
assessors  rectify  the  error.  See  section  21,  tit.  4,  same  charter.  Independ- 
ent of  the  provisions  of  the  charter,  the  remedy  by  mandamus  has  been  nsed 
to  strike  non-residents  from  the  roll,  {People  v.  Assessors,  44  Barb.  148;  Bar- 
hyU  V.  Shepherd,  35  N.  Y.  238,  255,')  and  also  to  strike  off  non-taxable  prop- 
erty, {People  v.  Olmsted,  45  Barb.  644.)  The  assessors  admit  that  they  made 
a  mistake,  and  now  claim  that  they  should  not  correct  the  same,  except  by  an 
action  against  the  city,  to  which  it  is  conceded  there  would  be  no  defense. 
There  is  no  merit  in  this  appeal,  and  the  order  granting  a  mandamut  sboold 
be  affirmed,  with  costs  and  disbursements. 


Catalanotto  v.  Oonkt  Island  &  B.  R.  Co. 
(Ctty  Court  of  Brooklyn,  Ctmeral  Term.    November  86, 1889.) 

N«aLIOENCB— EVIDENOB— VbRDICT. 

In  an  action  for  personal  injury  to  plaintiil  while  riding  in  one  of  defendant'! 
horae-cars,  it  appearad  that,  as  the  car  was  passing  over  a  draw-bridge,  a  key  and 
pole,  weighing  about  800  pounds,  fell,  one  end  of  the  pole  projecting  about  three 
feet  into  the  car,  and  causing  the  injury.  The  pole  and  key,  when  not  used  for 
operating  the  draw-bridge,  were  hung  up  on  two  railroad  spikes,  driven  in  a  slant 
into  the  treatle-work  near  the  track.  The  evidence  was  conflicting,  but  tended  to 
show  that  the  undue  rate  of  speed  of  the  car  caused  the  bridge  to  oscillate,  and  dis- 
lodge the  key  and  pole.  The  driver  testified  that  he  "was  always  afraid  of  an  acci- 
dent,—was  always  afraid  it  would  fall;"  and  that  he  knew,  if  he  "went  over  on  a 
trot,  it  would  shake  the  bridge, "  and  "the  faster  you  go  the  more  it  wUl  shake  the 
bridge. "  Held,  that  a  case  was  made  oalling  tor  submission  to  the  jury  of  Uie 
question  of  the  negligence  of  defendant's  driver. 

Appeal  from  special  term. 

Action  to  recover  damages  for  personal  injury,  by  Christopher  Catalanotto 
against  the  Coney  Island  &  Brooklyn  Railroad  Company.  On  trial  by  jury, 
a  verdict  was  returned  for  plaintiff;  and  from  the  judgment  entered  thereon, 
and  the  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 

Argued  before  Osborne  and  Van  Wyck,  JJ  . 

Bergen  A  Dykman,  for  appellant    Thos.  E.  Pearsall,  for  respondent. 

OsBOBNE,  J.  On  December  14,  1888,  plaintiff  was  a  passeng^  in  one  of 
defendant's  horse-cars;  being  seated  at  the  front  end  of  the  car,  on  the  right- 
hand  side.  The  route  of  the  car  was  over  the  Ninth-Street  bridge  crossing 
OowanuB  canal.  This  bridge  is  a  draw-bridge,  about  one  hundred  feet  long, 
having  passage-ways  in  the  center  for  cars  and  other  vehicles,  with  footways 
at  each  side,  which  are  separated  from  the  carriage-way  by  trestle-work.  An 
iron  key  is  used  for  opening  the  bridge,  which  is  fastened  on  a  pole  about  six- 
teen feet  long,  about  four  inches  thick  in  the  center,  and  tapering  at  each  end 
to  about  one  and  a  half  inches ;  the  key  and  pole  weighing,  together,  between 
two  and  three  hundred  pounds.  When  not  in  use,  this  key  and  pole  are  placed 
or  hung  up  on  two  ordinary  railroad  spikes  driven  into  the  trestle-work  above 
mentioned,  and  along-side  the  car  track.  The  spikes  are  driven  in  on  a  slant, 
and  project  about  three  inches  from  the  trestle-work.  As  defendant's  driver 
was  driving  the  car  across  the  bridge,  the  key  and  pole  fell,  and  one  end  of 
the  pole  was  forced  about  three  feet  into  the  car,  through  two  panels,  each 
five-eighths  of  an  inch  thick,  striking  the  plaintiff,  breaking  one  of  his  ribs, 
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and  otherwise  bruising  him.  Plaintiff  brongbt  this  action  to  recover  dam- 
ages for  the  injuries  so  received,  and  obtained  a  verdict  of  $1,000.  From  the 
judgment  entered  thereon,  and  the  order  denying  a  motion  for  a  new  trial, 
this  appeal  is  taken. 

Plaintiff's  claim  is  that  the  driver  of  the  car  was  crossing  the  bridge  at  an 
undue  rate  of  speed,  that  such  undue  speed  caused  the  bridge  to  oscillate  more 
rapidly  than  it  would  otherwise,  that  the  key  and  pole  were  dislodged  by  such 
rapid  oscillntion,  and  that  the  accident  was  caused  by  the  negligence  of  de- 
fendant's driver.  The  evidence  was  somewhat  conflicting  as  to  the  rate  of 
speed  at  which  the  driver  was  going  in  crossing  the  bridge.  That  the  driver 
was  called  upon  to  exercise  care  in  crossing  this  bridge  is  plainly  evident  from 
his  own  testimony.  On  bis  cross-examination,  he  testified:  "I  knew  that,  if 
I  went  over  the  bridge  on  a  trot,  it  would  shake  the  bridge.  *  *  *  The 
faster  you  go,  the  more  it  will  shake  the  bridge;"  and  again  he  testified  as 
follows:  "Question.  Was  you  afraid?  Answer.  I  was  always  afraid  of  acci- 
dent,— Always  afraid  it  [referring  to  the  key]  would  fall.  I  thought  it  was 
dangerous.  If  it  should  fall,  it  would  make  a  bad  accident."  Again,  on  his 
redirect  examination,  he  testified:  "Question.  Now,  wasn't  that  [referring 
to  the  time  of  the  accident]  the  first  time  that  your  fears  of  this  key  falling 
were  aroused?  Answer.  My  fears  was  always  of  an  accident  crossing  any 
briilge, — crossing  the  bridge.  Tfu  Court.  Well,  as  to  the  key  falling  down 
is  the  question.  Well,  the  key  is  the  same  thing.  It  belongs  to  the  bridge." 
Defendant  proved  that  the  oscillation  of  the  bridge  did  not  exceed  half  an 
inch,  regardless  of  the  rate  of  speed  at  which  a  car  or  vehicle  was  driven.  It 
also  offered  evidence  going  to  show  that  no  similar  accident  ever  happened 
before;  and  the  learned  counsel  for  the  defendant  contends  that  this  was  one 
of  that  class  of  accidents  which  defendant  could  not  have  foreseen  or  guarded 
against,  and  that,  as  it  had  no  charge  or  control  of  the  key,  it  was  not  respon- 
sible if  the  key  had  beeen  insecurely  hung.  We  are  of  the  opinion,  however, 
that  a  case  was  made,  calling  for  the  submission  to  the  jury  of  the  question 
as  to  negligence  of  the  defendant's  driver.  There  was  some  evidence  of  undue 
speed  in  crossing  the  bridge.  There  was  the  further  fact  that  the  pole  was 
driven  three  feet  into  the  car,  through  two  five-eighths  inch  panels,  and  was 
so  firmly  lodged  there  that,  in  order  to  remove  it,  the  horses  had  to  be  hitched 
to  the  rear  of  the  car.  and  the  car  started,  some  men  holding  on  to  the  other 
end  of  the  pole,  before  it  could  be  dislodged,  as  some  indication  of  the  speed 
at  which  the  car  was  moving,  and  the  apprehension  of  the  driver,  above  quoted, 
as  to  the  danger  and  risk  of  accident  from  this  pole.  In  the  charge  of  the 
learned  trial  judge  the  question  of  the  negligence  of  the  driver,  as  affecting 
the  liability  of  the  defendant,  was  squarely  put  before  the  jury  to  decide. 
He  charged  as  follows:  "U  this  driver.  Miller,  was  negligent  or  careless, 
then  the  company  is  liable.  If  he  was  not  cjireless,  if  he  did  all  that  he  oould 
do,  exercised  ordinary  care  to  avoid  injury  to  the  plaintiff,  then  the  company 
is  notliable."  Under  the  law  as  thus  laid  down,  the  jury  have  found  against 
the  defendant.  There  is  evidence  to  sustain  their  finding,  and  we  do  not 
think  the  verdict  should  be  disturbed.  We  have  carefully  examined  the  ex- 
ceptions to  the  requests  to  charge  as  presented  by  the  learned  counsel  for  the 
defendant,  and  we  full  to  find  any  error  in  the  refusals.  Some  of  them  con- 
tain propositions  of  law  that  are  unquestionably  sound,  but  they  do  not  ap- 
ply to  this  case  as  presented  on  the  evidence. 

In  our  minds  the  salient  point  is  that  defendant's  driver,  whose  route  lay 
across  this  bridge,  and  who  was  familiar  with  it,  and  with  the  manner  in 
which  the  key  was  suspended,  showed  himself  cognizant  of  the  fact  that 
there  was  a  lurking  danger  from  this  key  while  crossing  this  bridge.  That 
fact  imposed  upon  him  the  duty  to  be  careful  and  vigilant  in  guarding 
against  accident.  The  jury  have  found  by  their  verdict  that  he  was  negli- 
gent, and  the  defendant  cannot  shield  itself  from  its  liability  for  such  absence 
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of  care  and  TiKilKnce  by  any  assumption  that  the  key  was  secarely  bung,  or 
that,  because  an  accident  of.  a  similar  character  had  never  occurred  before,  it 
was  relieved  from  its  duty.  For  the  reasons  above  stated  we  think  that  the 
judgment  and  order  appeHled  from  should  be  affirmed.  Judgment  and  or- 
der denying  motion  for  a  new  trial  affirmed,  with  costs. 


People  tas  rel.  Thoker  e.  Emnis,  Commissioner  of  Fire  Department. 

(Citu  Court  of  BrookVyn,  General  Term.    November  20, 1888.) 

ICnnoiPAi.  CoBFOKATiONB— Removal  or  Fibbmbx — Tklbokaph  Opbbatoiis. 

A  telegraph  operator  of  the  Brooklyn  flre  department  is  a  member  of  the  "force 
for  estingalBhing  fires,"  and  not  a  clerk,  within  Laws  N.  Y.  1880,  c.  877,  {  7,  (City 
Charter  of  Brooklyn,)  proyiding  that  the  commissioner  may  remove  olerks  noder 
certain  conditions,  but  that  no  person  on  the  force  for  eztiuguishing  fires  shall  be 
removed  without  cause,  and  then  only  after  a  public  trial  by  the  head  of  the  depart- 
ment. 

On  application  for  eeriiorart. 

William  Tucker,  a  telegraph  operator  of  the  fire  department  in  the  city  of 
Brooklyn,  was  dismissed,  without  trial,  by  John  Ennis,  the  commissioner  of 
the  fire  deparment,  and  brings  certiorari  to  review  the  proceedings. 

Argued  before  Clement,  C.  J.,  and  Van  Wtck  and  Osborne,  JJ. 

B.  F.  O'Dtoyer,  for  relator.    Altnet  F.  Jenkt,  for  respondent. 

Clement,  C.  J.  This  matter  comes  before  us  by  writ  of  certiorari,  and  the 
respondent,  who  is  the  commissioner  of  the  flre  department  of  this  city,  admits 
In  bis  return  that  the  relator,  William  Tucker,  was,  on  or  about  July  30, 1878. 
appointed  a  fireman  in  the  department;  that  on  the  17th  day  of  Sieptember, 
1878,  he  was  promoted  to  the  office  of  bell-ringer;  and  that  on  or  about  July 
9,  1880,  he  was  again  promoted,  to  the  office  of  telegraph  operator;  and,  fur- 
ther, that  on  the  27tli  day  of  February,  1886,  he  was  dismissed  from  the  de- 
partment, as  such  telegraph  operator,  wit))out  a  trial, — and  the  sole  question 
we  have  to  decide  is  whether  the  commissioner  had  power,  by  virtue  of  chap- 
ter 377  of  the  Lhws  of  1880,  to  remove  him  without  a  trial,  or  was  he  pro- 
tected by  section  14,  tit.  13,  Laws  1873. 

Section  14,  tit.  13,  of  the  Charter  of  1873  provides  that  the  commissioner 
shall  have  power,  on  conviction  of  a  member  of  the  flre  department  for  cer- 
tain offenses  therein  mentioned,  to  punish  the  member  by  reprimand,  or  by 
withholding  his  pay  for  a  period  not  exceeding  10  days,  or  by  dismissal.  The 
court  of  appeals  have  decided  that  under  this  section  a  member  could  not  be 
convicted  until  charges  had  been  preferred,  and  a  trial  had  thereon.  The 
cases  of  People  v.  Commissioners,  106  N.  Y.  64,  12  N.  £.  Bep.  641,  and  of 
People  V.  Commissioners,  103  IJ.  Y.  370,  8  N.  E.  Bep.  730,  are  directly  in 
point.  It  is  claimed  by  the  counsel  for  the  city  that  said  section  14  was  re- 
pealed by  chapter  377,  I^ws  1880,  and  in  the  latter  act  is  found  this  provision: 
"Sec.  7.  The  oliicer  or  officers  at  the  head  of  any  department  may  appoint  and 
remove  his  or  their  clerks  and  assistants  and  other  subordinates,  and  fix  their 
salaries:  provided,  however,  that,  on  and  after  the  expiration  of  thirty  days 
from  the  time  when  a  new  officer  or  officers  shall  have  been  appointed  assach 
bead  of  department,  he  or  they  may  remove  clerks  or  assistants  only  upon 
filing  in  writing  the  reasons  for  any  removal  with  the  city  clerk,  which  rea- 
sons shall  not  be  questioned  in  any  other  place;  except  that  foremen,  inspect- 
ors, and  laborers  temporarily  employed  under  the  department  of  city  works 
may  be  removed  at  any  time,  at  the  pleasure  of  the  head  of  such  department. 
No  person  employed  on  the  police  force,  or  on  the  force  for  extinguishing 
fires,  shall  be  removed  without  cause,  and  then  only  after  a  public  trial  by  tto 
head  of  bis  department,  and  after  having  been  found  guilty  of  miscondnct  <v 
neglect  of  duty,  or  having  been  adjudged  incapable  of  performing  his  duty. 
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The  evidence  on  such  trial  sball  be  taken  in  full,  and  kept  as  a  public  record. " 
The  contention  that  a  telegraph  operator  in  the  Qre  department  is  not  pro- 
tected from  removal  without  a  trial  ia  expressly  upheld  in  the  Case  of  Crafts, 
28  Hun,  495.  The  decision  io  that  case  was  put  on  the  ground  that  the  words 
"force  for  extinguishing  fires,"  in  section  7  of  the  law  of  1880.  did  not  include 
telegraph  operators,  Iwcause  the  charter  of  the  citv  defines  the  phrase  "police 
force,"  (Laws  1873,  o.  868,  tit.  11,  §§  6,  7,)  and  such  definition  does  not  in- 
clude superintendent,  operators  and  assistant  operators  of  the  telegraph;  and 
that,  following  the  mie  of  nosdtur  a  aociis,  the  legislature  did  not  intend 
to  include  the  same  officers  or  men  by  the  expression  "force  for  extinguish- 
ing Ores. "  The  opinion  was  based  on  the  charter  as  it  then  existed,  but  since 
that  decision  the  charter  has  been  amended.  By  chapter  246,  Laws  1887,  tel- 
egraph operators  were  included  in  the  police  force;  and  the  same  provision  is 
re-enacted  In  the  Bevised  Charter,  tit.  11,  g  4,  (chapter  583,  Laws  1888.)  To 
now  apply  the  rule  laid  down  in  the  CrafU  Case,  telegraph  operators  would 
be  members  of  the  Are  force.  The  relator  can  fairly  argue  that  the  legisla- 
ture intended  to  correct  the  mistake  in  the  charter  whereby  telegraph  opera- 
tora  were  protected  in  the  fire  department,  and  not  in  the  police  force.  There 
is  also  another  reason  why  we  cannot  follow  the  law  as  laid  down  in  the  Case  of 
Crafts.  The  court  seemed  to  treat  the  last  clause  of  section  7  of  the  law  of 
1880  as  making  a  change,  as  to  removals,  in  the  prior  law.  The  court  of  ap- 
peals have  since  held  that  it  did  not  change  the  law,  but  applied  the  old  law 
to  the  new  state  of  things.  People  v.  Commissioners,  106  K.  Y.  64, 12  K.  E. 
Bep.  641.  Under  the  Charter  of  1873,  tit.  18,  there  was  a  department  of  fire 
and  buildings,  consisting  of  a  president  and  two  commissioners,  and  by  the 
law  of  1880  two  separate  departments  were  constituted, — one  of  fire,  and  the 
other  of  buildings, — each  with  a  single  head;  and  by  section?,  before  quoted, 
the  head  or  any  department  of  the  city  government  may  appoint  and  remove 
his  clerk,  assistants,  and  other  subordinates,  but  with  the  proviso  at  the  end 
that  no  person  employed  on  the  police  force,  or  force  for  extinguishing  fires, 
shall  be  removed  without  a  trial.  We  think  that  the  provision  "force  for  ex- 
tinguishing fires"  meant  fire  department,  and  that  any  one  who  was  a  mem- 
ber of  the  department  was  entitled  to  a  trial  after  the  passage  of  the  law  of 
1880,  in  the  same  manner  as  before  the  passage  of  the  act.  Referring  now- 
to  the  charter  of  1873,  we  find  that  by  section  6  of  title  13  the  common  coun- 
cil were  required  to  provide  fire  telegraphs,  and  by  section  14  the  commission- 
ers of  the  fire  department  were  required  to  make  regulations  under  which  the 
officers  and  men  should  wear  uniforms  and  badges,  and  by  section  9  the  com- 
missioners should  have  power  to  appoint  as  many  officers,  clerks,  firemen,  en- 
{{ineers,  drivers,  inspectors,  and  bell-ringers  as  should  be  deemed  necessary 
by  the  common  council,  and  the  same  sliould  be  under  the  control  of  the  com- 
missioners at  all  times,  and  perform  such  duties  as  should  be  imposed  upon 
tiiem.  Telegraph  operators  are  as  necessary  in  the  fire  department  as  men  to 
light  fires  of  the  steam  fire-engines;  and  the  operator  who  sounds  the  alarm 
may  accomplish  more  in  the  extinction  of  a  fire  than  the  engineer  who  starts  the 
engine  for  the  purpose  of  throwing  water.  There  is  no  reason  in  protecting 
the  bell-ringer  of  the  olden  time  and  in  leaving  out  the  telegraph  operator,  for 
their  duties  are  alike,  viz.,  to  sound  the  alarm;  and  the  charter  should  not  be 
BO  construed,  unless  the  letter  of  the  law  so  requires.  The  spirit  of  the  char- 
ter is  to  protect  all  members  of  tlie  fire  department  from  removal,  except  upon 
conviction  of  misconduct,  after  a  fair  trial,  just  so  long  as  they  are  able  phys- 
ically to  perform  their  duties.  Such  a  construction  is  not  to  be  narrowed  by 
any  technicality,  but  should  be  favored  on  broad  principles.  The  charter  pro- 
Tides  that  officers,  engineers,  firemen,  drivers,  and  bell-ringers  are  members 
of  the  Ore  department.  It  is  admitted  in  the  return  that  Tucker  was  appointed 
to  the  office  of  telegraph  operator,  and  it  is  evident  that,  under  such  appoint- 
ment, he  was  subject  to  the  control  of  the  commissioners,  and  could  be  corn- 
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pdled  to  wear  a  badge  and  uniform.  The  expreasion  "telegraph  operator" 
is  not  used  in  section  9  of  title  13;  bnt  as  there  was  necessity  for  operators, 
because  fire  telegraphs  were  provided  for  in  the  same  title,  we  think  that  they 
were  included  in  the  word  "officers,"  and  this  construction  is  borne  out  by 
two  facts — First,  by  the  return  it  appears  that  the  telegraph  operators  in  the  fire 
department  were  paid  a  higher  salary  than  firemen;  and,  second,  in  the  police 
department  now,  by  the  charter,  vacancies  in  the  telegraph  bureau  are  re- 
quired to  be  filled  from  the  other  members  of  the  force.  Whatever  the  effect 
of  the  passage  of  the  law  of  1880, — whether  it  repealed  the  prior  law  or  not, — 
it  is  certain  that  a  telegraph  operator  is  not  a  clerk,  assistant,  or  other  sab- 
oidinate,  performing  duties  clerical  in  their  nature,  and  is  a  member  of  the 
force  for  extinguishing  fires.  The  proceedings  of  the  commissioner  must  be 
reversed  and  annulled,  with  850  costs  and  disbureements. 

Van  Wtok  and  Osbobnb,  JJ.,  concur. 


BiOE  V.  Maddook  et  al. 
(Ccmmvm  Plea*  of  New  York  CUty  and  Courvty,  Omwral  Term.    Dooember  9, 18S9.) 

Appbal — ^RE-OPsinNQ  Affikhancb  bt  DEFi.ui,T — Costs. 

A  referee's  declBlon  finding  In  plaintiff's  favor  on  questions  of  fact,  but  holding 
her  cause  of  action  barred  b;  the  statute  of  limitations,  and  rendering  jndsmeDt 
against  her  for  costs  and  disbursements  of  the  action,  was  affirmed  on  appeal  l^  de- 
fault, which  was  afterwards  ordered  to  be  opened  oo  her  payment  of  costs  of  mo- 
tion, and  the  giving  of  a  bond  to  pay  the  judgment  should  it  be  affirmec^n  the  hear- 
ing, but  on  account  of  her  poverty  she  was  unable  to  procure  satisfaobnr  bonds- 
men. Held,  that  the  default  should  be  opened  on  plaintiff's  payment  of  cost*  of  mo- 
tion, and  the  giving  of  such  a  bond  as  she  is  able  to  procure. 

Motion  to  modify  an  order  of  the  general  term  imposing  terms  as  a  condi- 
tion for  opening  defendant's  default.    See  5  N.  Y.  Supp.  958. 

Argued  before  Larremobe,  C.  J.,  and  Daly  and  Yan  Hoesen,  JJ. 

Biuskus  &  Marine,  [RohU  G.  IngersoU,  of  counsel,)  for  appellant.  Alea. 
Lamont,  for  respondents. 

Per  Citriam.  The  appeal  in  this  cause  was  set  down  for  argument  on  May 
16,  1889,  but  appellant  failed  to  appear,  and  judgment  of  affirmance  was  or- 
dered by  default.  A  motion  was  subsequently  made  to  the  general  term  to 
open  the  default,  returnable  on  the  first  Monday  of  June.  The  papers  were 
submitted  to  the  court,  and  on  June  20th  it  was  ordered  that  the  default  be 
opened  on  the  payment  of  $10  costs,  and  upon  plaintiff's  giving  a  bond  to  pay 
the  amount  of  the  judgmentshould  it  be  affirmed.  The  judgment  was  for  the 
sum  of  8743.72  for  costs  and  disbursements  of  the  action.  The  plaintiff,  who 
is  a  widow,  and  without  means,  has  not  been  able  to  secure  bondsmen  and 
comply  with  the  conditions  imposed,  and  she  now  asks  for  a  modification  of 
the  order.  The  action  is  brought  for  an  accounting  against  the  defendant,  as 
a  co-partner  of  plaintiff's  deceased  husband.  The  referee  found  the  existence 
of  the  co-partnership,  but  held  the  plaintiff's  action  to  be  barred  by  the  stat- 
ute of  limitations.  Under  the  circumstances  I  am  in  favor  of  mocUfying  the 
order  by  striking  out  the  provision  as  to  security,  and  allowing  the  default  to 
be  opened  upon  the  payment  of  the  said  SIO  costs,  and  of  any  costs  imposed 
by  any  subsequent  orders,  and  upon  the  giving  of  the  undertaking,  wliich  ap- 
pellant has  already  served  and  offered  as  the  t^t  she  can  do.  The  judgment 
of  affirmance  of  the  orders  of  the  special  term  will  be  vacated  upon  complying 
with  the  above  terms  and  paying  810  costs  for  this  motion. 
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Mebwin  et  <a.  e.  Bogbbs. 
(Common  Plttu  nf  New  TorH  VUiu  and  Covmbu,  Oeneral  Term.    December  8, 1889.) 

1.  Rb8  AlMtTDIOATA. 

A  decision  that  a  jnetioe  of  the  district  conrt  is  not  liable  in  damages  to  plaintUC 
for  adjourning  a  case  trhen  no  verified  answer  is  interposed,  is  not  in  oonfllot  with 
a  decision  that  such  unauthorized  adjournment  is  reversible  error. 

i.  APPBAJ.4BI.B  OBDEBS — L1ABII.ITT  OT  JtmOB. 

Where,  In  an  action  for  such  damages,  the  jnstioe  admits,  by  demurring  to  the 
complaint,  that  his  refusal  to  give  judgment  was  arbitrary,  willful,  and  oppressive, 
as  alleged  therein,  an  appeal  to  the  court  of  appeals  will  be  granted  from  a  decision 
holding  him  not  liable,    van  Hobsin,  J.,  dissenting. 

On  motion  for  reargament,  or  for  leave  to  appeal  to  the  court  of  appeals. 
For  former  opinion,  see  6  N.  Y.  Supp.  882. 
Argued  before  Labremoke,  C.  J.,  and  Dalt  and  Van  Hoesen.  JJ. 
/.  Homer  HUdreth,  for  appdlants.    James  C,  De  la  Mare,  for  respondent. 

DAI.T,  J.  There  is  no  ground  for  allowing  a  reargument  of  this  appeal.  No 
fact  or  point  irf  the  case  was  overloolced.  Our  decision  that  the  justice  of  the 
district  court  was  not  liable  in  damages  to  the  plaintiff  for  adjourning  a  cause, 
where  no  verified  answer  had  been  interposed,  is  not  in  conflict  with  our  de- 
cision in  Ahrens  v.  Burke,  63  How.  Fr.  5U,  where  we  reversed  a  judgment 
entered  after  such  unauthorized  adjournment.  We  held  in  this  case  that  an 
unauthorized  adjournment  was  error,  and  that  a  judgment  rendered  thereafter 
would  be  reversed  on  appeal.    Both  oases  may  stand. 

As  to  the  application  for  leave  to  go  to  the  court  of  appeals,  I  am  in  favor 
of  granting  it.  We  decided  the  case  upon  the  authority  of  Horton  v.  Auch- 
moody,  7  Wend.  200.  In  a  recent  case,  (Bvarts  v.  Kiehle,  102  N.  Y  296, « 
N.  £.  Rep.  592,)  where  a  justice  of  the  peace  failed  to  render  judgment  and 
enter  it  within  four  days,  as  required  by  statute,  and  was  sued  for  damages,- 
it  was  held  that  rendering  judgment  was  a  judicial  act,  and  that  "it  is  a  gen> 
eral  rule  that  a  person  is  not  liable  to  an  action  at  the  suit  of  an  individual 
for  what  he  does,  or  fails  to  do,  as  judge. "  No  distinction  is  made  l>etween 
judges  of  courts  of  record  and  judges  of  courts  of  special,  limited,  or  inferior 
jur^iction.  None,  in  principle,  ought  to  be  made.  It  is  claimed  by  the  ap- 
pellant, however,  that  the  force  of  this  decision  by  the  court  of  appeals  is  af* 
fected  by  the  consider^on  which  the  court  gives  to  the  fact  that  the  justice 
in  that  case  was  excusable,  by  reason  of  illness,  from  performing  bis  duty; 
while  in  the  present  case  the  justice  admitted  by  his  demurrer  the  allegation 
of  the  complaint  that  his  refusal  to  give  judgment  was  arbitrary,  willful,  And 
oppressive.    Motion  for  leave  to  appeal  to  court  of  appeals  should  be  granted. 

Lab&ehore,  C.  J.,  concurs. 

Yah  Hoesbn,  J.,  {dissenting.)  I  am  opposed  to  allowing  the  case  to  go  to 
the  court  of  appeals.  The  law  is,  in  my  judgment,  settled  against  the  plain- 
tiffs. 


TiFFT  «.  OiTT  OF  Buffalo. 

(Superior  Court  of  Buffalo,  Oeneral  Term,    November  19, 1889.) 

PDBUO  ImFBOVBHBBTS— ASSBSSlfBNTB. 

The  charter  of  Buffalo,  (title  9,  { 18.)  as  originallT  passed,  provided  that  no  work 
or  improvement,  the  probable  cost  whereof  exceeded  tSOO,  should  be  ordered  until 
notice  of  intention  to  order  it  should  first  be  published  six  times  in  the  olBcial 
paper.  Section  19  prohibited  the  city  from  entering  into  a  contract  for  any  woric 
exceeding  said  snm  until  a  notice  had  been  published  in  the  ofBcial  paper  inviting 
sealed  woposals  for  the  work,  or  until  the  assessment  should  be  confirmed.  Laws 
1878,0.896,  amended  section  19  so  that,  in  case  a  majority  of  the  property  owners  on 
the  street  where  the  work  was  to  be  done  petitioned  for  the  improvement,  pnbli- 
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cation  of  Bach  notice  might  be  dlspenaed  with,  aod  the  oontraot  might  be  let  before 
confirmation  of  the  assessment.  Laws  1879,  c.  486,  excepted  from  the  requirements 
of  section  19,  as  to  publication  of  notice  for  proposals  and  confirmation  of  asaesB- 
ments,  contracts  for  street  sprinkling,  but  Iaws  1885,  o.  181,  repealed  this  proria- 
lon,  and  left  the  section  as  it  stood  before  1879.  Held,  that  a  notice  of  the  inten- 
tloa  to  provide  for  sprinkling  the  streets  was  essential  to  the  TSlidlty  of  an  asseaa- 
ment  for  that  purpose,  as  the  amendments  mentioned  did  not  aSeot  section  18. 

9.  8i.HE — Cloud  on  Title. 

Though  an  assessment  is  no  lien  on  land  until  the  roll  is  dellTered  to  the  city 
treasurer,  as  provided  by  the  charter,  (Utle  7,  S  1|)  equity  will  enjoin  its  enforce- 
ment, if  lUegEO,  as  a  cloud  on  title  may  be  preyented  as  well  as  ramoved. 

a.  Bamb. 

As  proof  of  publication  of  the  notice  meationed  need  not  he  attached  to  the 
assessment  roll,  and  there  is  nothing  in  the  roll  to  indicate  a  non-oomplianoe  with 
tiie  statute,  the  assessment  apparently  constitutes  a  lien,  and  the  rule  that  equity 
will  not  relieve  against  that  which  Is  not  apparently  a  lien  does  not  apply. 

Appeal  from  special  term,  Erie  county. 

Action  by  W.  F.  Ilttb  against  the  city  of  Buffalo.    Judgment  was  entered 
for  defendant,  and  plaintiff  appeals. 
Argued  before  Beck  with,  0.  J.,  and  Trrus,  J. 
Btiltoell  (£  Hill,  for  appellant.     William  F.  Worthtngton,  tot  respondent. 


Trrus,  J.  This  action  was  bronght  to  vacate  and  set  aside  an 
ment  exceeding  $500,  for  sprinkling  Allen  street,  on  which  the  plaintiff  owns 
land  assessed  for  the  work.  No  resolution  of  intention  was  adopted  by  the 
common  council  before  ordering  the  work,  and  no  notice  of  intention  was 
published  in  the  ofiBcial  paper.  It  is  claimed  by  the  plaintiff  that  such  work 
cannot  be  ordered  by  the  common  council  without  such  preliminary  proceed* 
Ings  being  had.  It  thus  becomes  necessary  to  examine  the  provisions  of  the 
charter  applicable  to  such  work  to  determine  the  question.  Sections  18  and 
19  of  title  9,  as  originally  pnased  by  the  legislature,  read  as  follows:  "Sec. 
18.  No  work  or  improvements  specifled  in  this  act,  except  those  mentioned 
in  section  seven  of  this  title,  the  expense  of  which  shall  be  estimated  by  the 
common  council,  to  exceed  five  hundred  dollars,  shall  be  ordered  unless  by 
the  vote  of  two-thirds  of  all  the  members  of  the  common  council,  after  pub- 
lication in  six  successive  numbers  of  the  otUcial  paper,  of  the  intention  to  or- 
der such  work  or  improvement.  Sec.  19.  The  city  shall  not  enter  into  a  con- 
tract with  any  person  for  the  doing  or  making  a  worlf  or  improvement,  at  a 
price  exceeding  Qve  hundred  dollars,  until  they  shall  have  published  a  notice 
in  five  successive  numbers  of  the  official  paper,  inviting  seated  proposals  to 
do  tlie  work  or  make  the  improvement,  pursuant  to  the  plans,  specifications, 
or  other  proper  description  of  the  work  or  improvement  on  deposit  in  the 
oflBce  to  be  specified  in  the  notice,  nor  until  the  assessment  therefor  shall  have 
been  confirmed."  As  the  charter  then  stood,  before  the  contract  could  be  let 
by  the  city,  or  the  work  done,  the  expense  of  which  exceeded  $500,  it  was 
necessary — First,  to  publish,  for  six  successive  times,  in  the  oflScial  paper, 
notice  of  the  intention  to  order  the  work;  aeoond,  to  order  the  work  by  a  vote 
of  two-thirds  of  all  the  members  of  the  common  council;  third,  before  en- 
tering into  a  contract  for  such  work  to  publish  notice  inviting  sealed  pro- 
posals; and,  fourth,  to  make  and  confirm  the  assessment  for  such  work. 
By  chapter  395  of  the  Laws  of  1878  section  19  was  amended  so  as  to  read: 
"The  city  shall  not  enter  into  any  contract  with  any  person  for  the  doing  of 
any  work  or  improvement  at  a  price  exceeding  two  hundred  dollars,  until 
it  shall  have  published  in  five  successive  numbers  of  the  official  paper,  in- 
viting sealed  proposals  to  do  the  work  or  improvement,  except  upon  a  petition 
of  a  majority  of  the  owners  of  property  fronting  that  portion  of  the  street  or 
alley  along  which  such  improvement  is  to  be  made,  when  the  city  may  grant 
the  prayer  of  the  petitioners,  omitting  the  publication  above  specifled,  and 
shall  not  enter  into  a  contract  for  doing  or  making  any  such  work  or  im^ 
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prorement  for  a  price  exceeding  the  sum  of  Ave  hundred  dollaiB,  nntil  the 
assessment  therefor  has  been  conflrmed,  except  upon  a  majority  petition  of 
property  owners,  as  provided  by  section  eight  of  this  title,  when  the  city 
may  contract  for  such  work  upon  ordering  the  improvement  petitioned  for." 
It  is  clear  to  my  mind  that  this  section,  as  amended,  did  not  dispense  with 
the  ordering  of  the  work  in  the  manner  specifled  in  section  18,  nor  was  it  at  all 
inconsistent  with  the  provisions  of  that  section.  I  am  not  aware  that  any 
case  ever  arose  under  the  section  as  amended  in  1878,  or  that  any  construction 
was  ever  given  to  it  by  a  judicial  tribunal;  but  it  must  have  been  considered 
as  not  authorizing  the  city  to  enter  into  a  contract  for  such  work  without  first 
complying  with  the  provisions  of  section  18,  as  the  legislature,  in  the  follow- 
ing year,  again  amended  this  section,  giving  the  city  the  power  now  contended 
tor.  By  chapter  486  of  the  Laws  of  1879  a  radical  change  was  made  in  this 
section  19,  by  excepting  from  its  requirements,  as  to  publishing  for  sealed  pro- 
posals, and  conflrmingtheassessmentbeforeenteringintoacontract,  the  work 
of  sprinkling  and  watering  streets,  in  the  following  explicit  language:  "The 
common  council  may  order  any  street  sprinkled  or  watered,  and  the  city  may 
enter  into  a  contract  therefor,  upon  the  petition  of  a  majority  of  the  resident 
owners  upon  said  street,  before  the  assessment  therefor  shall  have  been  con- 
firmed. "  If  it  is  claimed  that  the  work  of  sprinkling  and  watering  streets  could 
be  done  without  publishing  notice  of  intention,  by  virtue  of  the  amendment, 
and  a  compliance  with  the  provisions  of  section  18  dispensed  with,  which 
seems  to  me  donbttul,  then  it  would  follow  that  the  amendment  which  was 
passed  in  1885  (chapter  181)  took  away  the  power  therein  conferred  upon  the 
common  council,  and  restored  the  section.  The  amendment  of  1885  struck 
from  the  section  the  language  last  above  quoted,  and  left  it,  so  far  as  the 
power  of  the  city  to  contract  without  previous  publication  of  the  notice  of 
intention  to  order  the  work  is  concerned,  substantially  as  it  was  after  the 
amendment  of  1878.  The  reference  in  section  18  to  section  7  does  not  relieve 
the  dilBculty,  for  clearly  the  provisions  of  that  section  were  not  intended  to 
apply  to  the  work  of  sprinkling  and  watering  streets,  because  it  was  in  the 
cbarter,  as  originally  enacted,  l^fore  the  question  of  sprinkling  the  streets  had 
been  introduced.  Besides,  it  particularly  specifies  what  work  may  be  done  on 
petition.  If  the  legislature  had  intended  to  include  the  sprinkling  of  streets 
it  would  have  manifested  such  intent  either  in  general  or  particular  language, 
bat  no  general  words  or  phrases  are  used.  The  things  which  may  be  done 
on  petition  are  mentioned,  and  nothing  is  left  to  inference  or  speculation.  If 
the  intention  of  the  legislature  is  to  be  gathered  from  the  course  of  legislation 
upon  this  subject,  it  seems  clear  that  by  repealing  the  clause  which  gave  au- 
thority to  the  city  by  the  amendment  of  1879  it  intended  to  restrict  the  com- 
mon council  in  the  exercise  of  such  power,  and  to  require  a  compliance  with 
the  provisions  of  section  18  before  making  the  assessment.  It  I  am  right  in 
the  construction  given  to  these  two  sections,  then  the  omission  to  publish  no- 
tice of  intention  is  not  a  mere  irregularity,  but  a  failure  of  the  common  coun- 
cil to  pursue  the  method  prescribed  by  the  charter  in  making  the  assessment  by 
the  omission  of  a  very  important  step  in  ordering  the  work  done.  The  city 
can  only  exercise  such  power  in  assessing  and  collecting  taxes  as  the  statute 
confers,  and  in  the  exercise  of  such  power  it  must  follow  the  requirements  ot 
the  statutes  in  all  things  essential.  Mushlitt  v.  Silverman,  50  N.  Y.  860; 
Merritt  v.  Village  of  Portchester.  71  N.  Y.  309.  It  will  not,  I  think,  be 
claimed,  if  the  construction  here  given  is  correct,  that  the  city  had  any  power 
to  order  the  work  or  make  a  valid  assessment  without  first  complying  with 
tbe  provisions  of  section  18.  Stuart  v.  Palmer,  74  N.  Y.  183;  In  re  City  of 
Buffalo,  78  N.  Y.  362.  It  is  no  answer  to  the  requirement  of  the  statute  that 
a  compliance  with  it  would  cause  delay  in  doing  necessary  work.  Tbe  pub- 
lication only  requires  one  week's  time,  and  certainly  an  unimportant  work 
like  sprinkling  streets  would  not  suffer  by  such  a  delay.    Besides,  the  desire 
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for  haste  should  not  lead  us  to  overlook  or  omit  an  Important  requirement  of 
the  statute  in  levying  taxes  and  assessments  upon  the  property  of  the  citizen. 
While  the  statute,  as  I  conceive  it  to  be,  may  be  an  unnecessary  hindrance,  so 
long  as  it  is  a  part  of  the  charter,  a  compliance  with  it  is  the  only  safe  and 
proper  course;  nor  should  the  fact  that  the  amount  of  the  plaintiff's  tax  is 
small  influence  the  disposition  of  the  case,  when  the  results  which  follow  are 
of  so  much  importance  to  every  tax-payer.  If  the  common  council  has  acted 
without  authority,  the  error  cannot  be  corrected  too  soon. 

The  defendant  claims  that  the  assessment  is  not  a  lien  on  the  plaintiff's 
property  until  the  assessment  roll  is  delivered  to  the  city  treasurer,  and  con- 
sequently the  action  was  prematurely  brought.  Section  1,  tit.  7,  charter.  I 
do  not  think  the  objection  is  well  taken.  A  court  of  equity  may  entertain  a 
suit,  not  only  to  remove  a  cloud  upon  title,  but  also  to  prevent  it.  Sanders 
T.  Village  of  Tonkers,  63  N.  Y.  489.  The  counsel  for  the  defendant  Insists 
that  if  the  notice  of  intention  to  order  the  work  should  have  been  published, 
then  the  invalidity  appears  upon  the  face  of  the  assessment,  and  asuit  in  equity 
will  not  lie  to  remove  what  is  not  an  apparent  lien.  Wells  v.  City  of  Buffalo, 
80  N.  Y.  253;  Association  v.  City  of  Buffalo,  43  Hun,  127.  This  statement 
of  the  law  is  undoubtedly  correct,  but  the  difficulty  lies  in  its  application  to 
the  facts  of  this  case.  It  is  not  clear  how  the  Invalidity  could  appear  on  the 
face  of  the  assessment.  Proof  of  publication  is  not  required  to  be  attached  to 
the  roll,  and  nothing  to  indicate  that  the  statute  has  not  been  complied  with 
appears.  The  common  council  had  authority  to  order  the  work  and  make  a 
valid  assessment,  and  the  only  whj  its  invalidity  could  be  made  to  appear 
would  be  by  proof  aliunde  the  record.  The  case  does  not  purport  to  contain 
all  the  evidence  given  on  the  trial,  but  it  seemed  to  be  assumed  that  evidence 
was  given  to  establish  the  invalidity  of  the  assessment,  and  the  trial  judge 
BO  finds  in  his  report  of  the  findings.  It  follows  from  what  has  been  said  the 
judgment  should  be  reversed,  and  as  to  this  plaintiff  the  assessment  vacated 
and  set  aside,  with  costs. 


Vam  Fleet  e.  New  Yobk,  0.  &  H.  B.  R.  Oo. 

(Superior  Court  of  Buffalo,  General  Term.    November  19, 1889.) 

1.  DAMAGE— Pboximate  Cause— Inixamvable  Btbuotubb. 

Defendant  erected  a  shanty,  of  pine  boards,  close  to  plaintiiTs  building;  the  ia- 
tervening  space  being  insufficient  to  allow  a  person  to  pass  through.  The  shan^ 
contained  a  small  iron  stove,  In  which  was  burned  soft  coal;  and  oil  cans,  waste, 
and  oil  lamps  were  kept  in  the  shanty.  The  shanty  caught  fire  and  bamed ;  the 
flames  being  communicated  to  plaintiff's  premises,  which  were  damaged.  There 
was  no  direct  evidence  as  to  the  origin  of  the  fire.  Held,  that  the  baming  shan^ 
was  the  direct  and  proximate  cause  of  the  damage  to  plaintiiTs  premises. 

S.  Nuisance — lMFi.AinrABLB  Stbuciure — Neoligenoe. 

While  the  erection  of  the  shanty  and  its  proper  use  would  be  legal,  the  ciharaeter 
of  its  construction  and  manner  of  ase  presented  a  question  for  the  jury,  to  say 
whether  or  not  such  acts  were  done  in  such  careless  and  iipproper  manner  as  to 
render  defendant  liable  for  creating  and  maintaining  a  nuiaanoe ;  and  the  jury  were 
justified  la  finding  that  defendant  was  liable. 

Appeal  from  trial  tern. 

Argued  before  Beckwith,  C.  J.,  and  Tittjs  and  Hatch,  JJ. 

White  <t  Simons,  for  plaintiff.     Charles  A.  Pooley,  for  defendant. 

Hatch,  J.  The  complaint  in  this  action  alleges  that  the  defendant  negli- 
gently, carelessly,  wrongfully,  and  unlawfully  ei-ected,  maintained,  and  used 
upon  its  premises  a  wooden  house  or  shanty,  in  an  unsafe,  imperfect,  and 
dangerous  condition ;  and  that  by  reason  thereof  the  same  was  destroyed  bj 
fire,  which  communicated  to  the  property  of  plaintiff  and  inflicted  damage. 
The  action,  therefore,  in  its  nature,  is  for  damages  for  the  creation  and  main- 
tenance of  a  nuisance.    It  appeared  upon  the  trial  that  the  building  and 
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premises  of  which  plaintiff  is  lessor  joined  lands  owned  by  defendnnt,  upon 
which  land  defendant  had  erected  a  flag  shanty,  in  such  close  proximity  to 
plaintiff's  building  that  the  intervening  space  was  insufflcient  for  a  person  to 
pass  through.  The  shanty  was  constructed  of  pine  boards,  was  about  eight 
feet  square  and  eight  feet  high.  It  was  furnished  with  a  small  iron  stove, 
with  cover  on  top;  an  iron  pipe  from  which  ran  through  the  roof.  The 
shanty  caught  fire  and  burned  down  at  about  6:80  a.  h.  of  December  25, 
1888,  inQicting  the  damage  sued  for.  Plaintiff's  lessor  testifled  that  he  had 
seen  the  shanty  before  the  burning,  described  the  stove,  and  further  said  that 
"there  was  a  bench  around  this  shanty.  There  was  also  oil  cans,  waste,  and 
oil  lamps."  It  further  appeared  that  soft  coal  was  burned  in  the  stove. 
There  was  no  direct  evidence  as  to  the  origin  of  the  Are.  Defendant  offered 
no  evidence.  The  jury  rendered  a  verdict  for  plaintiff.  Defendant  now  in- 
siats  that  plaintiff  should  have  been  nonsuited. 

"Any  unwarrantable,  unreasonable,  or  unlawful  use  by  a  person  of  his  own 
property,  real  or  personal,  to  the  injury  of  another,  *  *  *  renders  the 
owner  or  possessor  liable  for  all  damages  arising  from  such  use."  Haeg  t. 
Ltcht,  80  N.  Y.  582.  As  stated  by  Bboxson,  C.  J.,  in  Vandenhurgh  v. 
Truax,  4  Denio,  464:  "It  may  be  laid  down  as  a  general  rule  that  when  one 
does  an  illegal  or  mischievous  act,  which  is  likely  to  prove  injurious  toothers, 
and  when  he  does  a  legal  act  in  such  a  careless  and  improper  manner  that  in- 
jury to  third  persons  may  probably  ensue,  he  is  answerable,  in  some  form  of 
action,  for  all  the  consequences  which  may  directly  and  naturally  result  from 
his  conduct,  i*  *  *  It  is  not  necessary  that  he  should  intend  to  do  the 
particular  injury  which  follows;  nor,  indeed,  any  injury  at  all. "  Id.  465, 466. 
In  CampbeU  v.  Seaman,  63  N.  Y.  577.  Judge  JSabl  enunciates  a  like  doc- 
trine, and  holds  that  what  is  reasonable  use  must  depend  upon  the  circum- 
stances of  each  case.  Applying  the  rule  of  law  thus  laid  down  to  the  facts  in 
this  case,  we  find  that  tlie  defendant  constructed  a  small  building  of  inflam- 
mable material,  with  a  stovepipe  running  through  the  roof,  and  inside  of 
which  it  kept  highly  combustible  substances,  which  would  ignite  at  once,  upon 
coming  in  contact  with  flame,  and  which  has  been  found  to  possess  the  quali- 
ties of  spontaneous  combustion.  The  character  of  such  inflammable  sub- 
stances is  presumed  to  be  known  by  persons  of  mature  years  and  ordinary 
intelligence.  Lanigan  v.  Qas-Light  Co.,  71  N.  Y.  29.  While  the  erection 
of  a  shanty,  and  its  proper  use,  would  be  undoubtedly  legal,  yet,  the  charac- 
ter of  its  construction  and  manner  of  its  use,  together  with  the  surrounding 
circumstances,  we  think,  presented  a  question  for  the  jury,  to  say  whether  or  ' 
not  such  acts  were  done  in  such  a  careless  and  improper  manner  as  to  produce 
the  result  found  here.  It  being  therefore  a  question  for  the  jury,  their  ver- 
dict furnishes  everything  essential  to  sustain  the  judgment.  SarHck  t. 
Sohiferdeoker,  48  Hun,  855, 1  N.  Y.  Supp.  21.  It  is  suggested  that  the  tes- 
timony of  the  owner  that  waste  and  oil  were  kept  in  the  shanty  was  not  suf- 
ficiently definite,  as  it  very  well  might  have  related  to  a  long  time  prior 
thereto,  and  not  at  the  time  of  the  occurrence  of  the  fire.  We  think  other- 
wise; that  the  jury  were  warranted  in  drawing  the  inference  that  such  a  con- 
dition as  described  by  the  witness  existed  at  all  times,  and  so  existed  at  the 
time  of  the  fire,  and  was  the  cause  of  it.  If  it  were  otherwise,  the  defendant 
could  easily  have  shown  it  by  the  flagman,  who  was  in  its  employ,  and  who  was 
present  at  the  trial.  The  omission  to  do  so  was  a  circumstance  which  the 
jury  were  entitled  to  consider.  Bleeoker  t.  Johnston,  69  N.  Y.  309;  Bohwier 
V.  RaUroad  Co.,  90  N.  Y.  558-564;  Bruce  v.  Kelly,  89  N.  Y.  Super.  Ct.  27. 

The  defendant  also  insists  that  no  action  will  lie  for  the  damages  here  sus- 
tained in  any  event.  In  support  of  this  claim  it  relies  upon  Ryan  v.  Rail- 
road  Co.,  85  N.  Y.  210.  There  the  defendant  had  negligently  fired  a  wood- 
shed upon  its  premises,  and  the  flre  communicated  to  plaintiff's  property,  180 
feet  away.    The  court  held  the  damage  too  remote.    It,  however,  admits  lia- 
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bllity  when  the  damage  Is  the  proximate  resutt;  of  the  act;  and  that  soch 
proximate  result  would  exist  when  the  damage  occasioned  was  the  ordinary 
and  natural  result  of  the  fire.  In  the  present  case  it  needs  but  a  statement  to 
show  that  this  case  is  easily  distinguishable.  The  shanty  was  immediately 
adjoining  the  structure  injured.  One  could  scarcely  burn  without  the  otho' 
being  damaged  to  a  greater  or  less  extent.  It  is  therefore  seen  that  the  burn- 
ing shanty  was  the  direct  and  proximate  cause  of  the  damage  complained  of. 
In  Webb  v.  Railroad  Co.,  49  N.  Y.  425,  Judge  Foloer  says:  "It  certainly 
is  not  a  novel  proposition  that  he  who  by  his  negligence  or  misadventare  cre- 
ates or  suffers  a  fire  upon  his  own  premises,  which,  burning  his  property, 
spread  thence  onto  the  immediately  adjacent  premises  of  another,  and  there 
destroys  the  property  qf  the  latter,  is  liable  to  him  in  an  action  for  the  dam- 
age which  be  has  suffered."  The  same  principle  is  affirmed  in  Lotoerjfy. 
Railway  Co.,  99  N.  Y.  158,  1  N.  £.  Bep.  608;  Siiggi  v.  Raaroad  Co.,  78 
K.  Y.  26.  These  cases  furnish  ample  authority  upon  which  to  sustain  the 
Judgment  upon  this  point.  There  being  no  other  questions  involvedi  tbe  Jodf- 
meat  ia  affirmed,  with  costs.    All  concur. 


Ghilcx>tt  et  al,  «.  Citt  op  Buffalo. 
(Superior  Cotert  of  Buffalo,  General  Term.    November  19, 1888.) 

1.  Tjlzatiok— Ikrboulab  AssRSaiiENT— Whsh  a.  DirBRSI. 

Under  Laws  N.  Y.  1880,  c.  376,  {  9,  providing  that  eveiy  aaaeasment  made  shall 
be  presumed  valid  and  regular  antU  the  oontrarjr  appears,  and  that  Ita  Invaliditr 
or  irregularity  shall  not  he  a  defense  to  any  action  for  ita  oollection,  oommenoM 
after  the  expiration  of  one  year  from  the  delivery  of  the  roU,  nnleaa  an  action  to 
teat  the  validity  or  regularity  of  such  aaaesament  stiaU  have  bean  commenoed 
within  the  time  hereinbefore  limited  for  its  oommenoement,  and  Shall  be  still  pend- 
ing, or  such  assessment  shall  have  been  adjudged  irregular  and  invalid, — an  ao- 
tion  to  vacate  an  assessment  cannot  be  maintained  after  the  expiration  of  a  year 
from  the  delivery  of  the  roll  to  the  treasurer,  even  though  another  peraon, 
on  the  same  roll,  has  procured  judgment  oaooeling  his  aaaeasment. 
i.  SxMi— Waivbb  ov  Objbotiosb. 

Under  the  city  charter  of  Buffalo,  title  0,  ||  12, 18,  providing  that  when  an 
ment  roll  is  delivered  to  the  clerk  he  ahaU  cause  a  notice  thereof  to  be  published, 
and,  nnless  oMeotions  to  the  roll  be  filed  within  10  days  by  some  person  Interested 
therein,  it  shall  be  deemed  confirmed,  failure  to  file  objections  as  provided  Is  a 
waiver  of  any  irregularity  in  the  proceedings  upon  the  assessment. 

Bbokwitb,  O.  J.,  dissenting. 

On  demurrer  to  defendant's  answer. 

Action  by  Bobert  Chllcott  and  another  against  the  city  of  Botfalo,  to  an- 
nul an  assessment. 
Argued  before  Bbokwith,  G.  J.,  and  Hatch  and  Tmrs,  JJ. 
&tlea  E.  StUlwell,  for  plaintiffs.    Frank  O.  Laughlin,  for  defendant. 

Hatch,  J.  The  complaint  in  this  action  contains  three  paragraphs,  the 
first  of  which  alleges  the  ownership  by  plaintiffs  of  certain  property,  giving 
its  location.  The  second  alleges  that  defendant  is  a  municipal  corporation. 
The  third,  that  heretofore,  and  in  1885,  the  common  council  of  the  defendant 
adopted  a  resolution  of  intention  to  pave  Hamburg  street,  in  said  city,  ac- 
cording to  certain  plans  and  specifications  then  on  file  in  the  engineer's  office; 
that  at  the  said  time  there  were  no  plans  and  specifloations,  with  respect  to 
said  pavement,  on  file  in  said  office;  that  the  said  plans  and  specifications 
were  prepared  after  the  adoption  of  said  resolution  by  the  engineer,  but  that 
they  were  in  many  respects  changed  from  the  provisions  of  the  resolution, 
and,  as  finally  prepared,  bids  were  advertised  for  sealed  proposals  for  paving 
said  street;  that  thereafter  proposals  were  received  for  doing  said  woi^,  at  a 
stated  price,  and  that  thereupon  the  common  council  adopted  two  resolutions, 
one  of  whidi  ordered  Hamburg  street  paved  in  accordance  with  the  said  plans 
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and  specifications,  and  Ibe  other  that  the  expense  thereof  be  assessed  upon 
the  real  estate  benefited  by  such  improvement,  in  proportion  to  the  benefits 
resulting  thereto;  that  upon  the  passage  of  said  resolution  the  same  was  taken 
to  the  mayor's  office,  and,  be  being  absent,  some  person  wrote  across  the  face 
thereof.  "Approved  August  31st.  Michael  Callihan,  Acting  Mayor;" 
that  said  resolutions  were  not  presented  to  the  mayor  nntil  September  4, 
1885,  and  were  not  approved  by  him  until  September  14,  1885 ;  that  on  the 
1st  of  September,  1885,  the  assessors  of  defendant  completed  said  roll,  and 
the  same  was  on  file  in  their  office,  and  caused  the  same  to  be  published,  on 
six  successive  days  in  September,  in  the  official  paper,  commencing  on  the  2d 
and  ending  on  the  7th,  and  on  no  other  days;  that  in  and  by  said  roll  plain- 
tiffs' lands  were  assessed,  naming  the  sums  respectively;  that  said  sums  in- 
cluded a  large  part  of  the  cost  of  building  a  retaining  wall;  that  said  roll  was 
not  spread  in  accordance  with  the  principle  laid  down  in  tbecbarter.  It  then 
alleges  the  manner  in  which  said  principle  was  violated;  and  that,  by  reason 
thereof,  plaintiffs  and  others  were  injured  by  being  assessed  an  unjust  pro- 
portion of  the  cost  of  such  paving.  It  then  alleges  that  the  roll  is  irregular 
and  void,  bnt  that  upon  its  face  it  is  apparently  regular  and  valid;  that 
the  defendant,  its  agents  and  servants,  are  now  proceeding  to  enforce  pay- 
ment of  said  assessment;  that  said  property  will  be  sold,  and  plaintiffs  will 
suffer  irreparable  injury;  that  heretofore  one  John  Lyth,  assessed  upon  said 
roll,  commenced  an  action  in  the  supreme  court  to  set  aside  said  assessment 
against  his  property,  on  the  ground  that  the  same  was  irregular  and  void; 
that  such  proceedings  were  had;  that  the  cause  was  tried,  and  a  judgment  ob- 
tained declaring  said  roll  null  and  void.  And  plaintiffs  demand  judgment — 
F'irst.  "That  said  roll,  and  the  assessments  therein  contained,  are  null  and 
void."  Second.  "That  the  defendant,  its  officers,  servants,  and  agents,  be 
forever  restrained  from  taking  any  steps  towards  collecting  the  same;  and 
that  the  comptroller  be  directed  to  cancel  and  discharge  from  the  records  any 
and  all  of  such  assessments;  and  for  such  other  and  further  judgment  or 
relief  as  to  the  court  shall  seem  just  and  right."  It  is  thus  seen  that  the 
complaint  is  based  upon  two  theories — First,  that  the  roll  is  void  for  certain 
irregularities,  which  it  specifies;  and,  second,  that  a  judgment  lias  already 
been  obtained,  declaring  said  roll  null  and  void. 

Tbe  first  defense  of  the  answer  demurred  to  pleads  a  statute  of  limitations, 
and  has  for  its  basis  section  9,  c.  275,  Laws  1880.  This  statute,  so  far  as  ap- 
plicable here,  is  as  follows:  "It  shall  be  presumed  that  every  tax  levied  and 
assessment  made  is  valid  and  regular,  and  that  all  the  steps  and  proceedings 
required  by  law  were  taken  and  had,  until  the  contrary  shall  be  made  to  ap- 
pear. *  *  *  Theinvalidity  or  irregularity  of  any  tax  or  assessment  shall 
not  be  available  as  a  defense  to  any  action  or  proceeding,  commenced  after 
the  expiration  of  one  year  from  the  delivery  of  tlie  roll,  as  aforesaid,  for  the 
collection  of  the  said  tax  or  assessment,  or  for  the  enforcement  of  any  right 
or  title,  by  virtue  of  any  sale  thereunder,  unless  an  action  or  proceeding  to 
test  the  validity  or  regularity  of  such  tax  or  assessment  shall  have  been  com- 
menced within  the  time  hereinbefore  limited  for  commencing  the  same,  and 
shall  be  still  pending,  or  such  tax  or  assessment  shall  have  been  adjudged  to 
be  irregular  and  invalid."  It  is  thus  seen  that  affirmative  actions  for  relief 
from  an  invalid  and  illegal  assessment  must  be  commenced  within  one  year 
from  tbe  delivery  of  the  assessment  roll  to  the  treasurer  of  defendant;  and 
that  such  irregularity  and  invalidity  may  not  be  availed  of  as  a  defense  against 
proceedings,  after  the  lapse  of  one  year,  for  its  enforcement.  Upon  the  lapse 
of  time  occurring,  the  statute  makes  the  presumption  of  validity  conclusive; 
bot  it  is  excepted  from  such  result  in  the  event  that  the  tax  shall  be  adjudged 
Irregular  and  invalid.  It  may  be  regarded  as  the  law  that  afflrniative  actions 
to  vacate  and  annul  irregular  and  invalid  assessments  must  be  brought  with- 
in one  year  after  tbe  ddivery  of  tbe  roll  to  the  treasurer,  and  may  not  be 
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maintained  after  that  time  by  a  person  afFected  thereby,  even  though  another 
person,  assessed  upon  the  same  roll,  and  for  the  same  tax,  has  successfully 
maintained  an  action,  and  procured  judgment  canceling  bis  assessment.  In 
reDelarusey,  52  N.  Y.  80;  Wilkes  v.  Mayor,  etc.,  79  N.  Y.  621;  Moore  v.  City 
(^Albany,  98  2T.  Y.  409.  Here  the  allegation  of  the  answer  is  that  more 
than  a  year  has  elapsed  since  the  delivery  of  the  roll  to  defendant's  treasurer, 
and  the  time  of  the  commencement  of  the  action.  If  this  allegation  be  true, 
then  it  furnishes  a  perfect  defense  to  all  the  allegations  of  the  complaint, 
wherein  it  alleges,  and  seeks  to  take  advantage  of,  irregularities;  and  this, 
even  though  a  judgment  vacating  certain  assessments  for  the  same  irregu- 
larity  has  been  obtained  by  another  person.  If  it  were  true,  as  claimed  by 
plaintiff,  that  the  only  question  presented  by  the  complaint  is  based  upon  the 
judgment  declaring  the  roll  null  and  void, — which  he  seeks  to  use  as  a  defense 
against  the  defendant's  efforts  to  enforce  it, — ^it  would  present  an  entirely 
different  question;  for,  while  he  may  not  use  such  adjudication  as  a  weapon 
of  attack,  he  may  use  it  for  defense.  CJuiae  v.  Chase,  95  N.  Y.  380.  But 
here  the  plaintiffs  have  sought  to  use  the  whole,  and,  in  part,  to  demand  af- 
firmative relief  based  upon  alleged  irregularities,  as  to  which  the  statute  fur- 
nishes a  complete  defense.    It  was  therefore  properly  pleaded. 

The  second  defense  demurred  to  alleges  that  the  assessors,  as  to  this  pat^ 
tlcular  roll,  acted  in  a  quasi  judicial  capacity,  and  that  their  determination  is 
in  the  nature  of  a  judgment,  and,  consequently,  not  reviewable  in  this  action, 
and  that,  if  any  irregularities  in  the  proceedings  have  been  committed,  they 
have  been  waived  by  the  failure  of  plaintiff,  or  any  person  interested,  to  file 
objections  to  said  roll,  so  that  the  same  might  have  been  corrected  by  the 
common  council;  and,  in  consequence,  plaintiffs  are  estopped  from  question- 
ing the  regularity  of  the  proceedings.  The  first  part  of  the  answer  is,  per- 
haps, unnecessary,  as  defendant  could  urge  it  as  matter  of  law,  upon  the  facts 
appearing  in  connection  with  the  proceedings;  but,  as  to  the  last  clause,  it  al- 
leges  a  fact,  viz.,  that  plaintiffs  failed  to  appear  at  the  proper  time,  and  file 
objections.  By  section  12,  tit.  6,  of  the  charter,  it  is  provided  that  when  the 
assessment  roll  is  delivered  to  the  clerk  he  shall  cause  a  notice  thereof  to  be 
published;  and  that  objections  thereto  may  be  filed  within  10  days,  by  any 
person  interested  therein.  Section  13  provides,  if  no  objections  be  filed,  the 
roll  shall  be  deemed  confirmed.  Section  14  provides  that  if  objections  be  filed 
the  city  clerk  shall  lay  the  roll,  with  the  objections  filed,  before  the  common 
council,  who  shall  hear  the  objections,  and  confirm  the  rell,  or  annul  it,  or 
refer  it  back  to  the  assessors,  to  make  a  new  assessment.  Under  these  pro- 
visions, and  like  ones,  it  has  been  held  that  such  failure  to  appear  as  provided 
for  was  a  waiver  of  any  irregularity.  Lyth  v.  City  of  Buffalo,  48  Hun,  180. 
People  V.  Mayor  of  Brooklyn,  4  N.  Y.  421-442.  It  is  therefore  quite  ap- 
parent that  both  defenses  demurred  to,  it  true,  constitute  a  complete  defense 
to  a  portion  of  the  allegations  relied  upon  in  the  complaint.  The  demurrer  is 
therefore  overruled,  with  costs. 

Titus,  J.,  concurs.    Bkokwith,  G.  J.,  dissents. 
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Sandees  V.  New  York  El.  R.  Co.  et  al. 

iOrmmim  Plea*  0/  New  York  CUy  and  County,  Oeneral  Term.    December  8, 1889.) 

ABATOUvm  AND  Rbtttai/— What  Actions  mat  bk  Ritivid. 

An  action  for  an  Injunction,  in  which  incidentally  damages  for  the  maintenance 
of  a  railroad  are  demanded,  is  not  an  action  for  trespass,  and  on  the  death  of  plain- 
tilt  may  be  revived  in  the  name  of  his  devisee  and  exeoator. 

Appeal  from  special  term: 

Argued  before  Labbehore,  C.  J.,  and  Booestayeb  and  Van  Hoesen,  JJ. 

Edward  C.  James,  for  appellants.    Henry  0.  Attoater,  for  respondent. 

Larremore,  C.  J.  This  action  was  commenced  by  the  late  Charles  W. 
Sanders.  He  died  seised  of  the  premises  to  which  the  action  relates,  and 
leaving  a  will,  in  and  by  which  he  appointed  his  wife,  Elizabeth  B.  Sanders, 
sole  executrix,  and  made  her  sole  devisee  of  his  real  estate.  The  present  ap- 
peal is  from  an  order  reviving  the  suit,  and  directing  it  to  be  continued  in  the 
name  of  said  Elizabeth  B.  Sanders  individually  and  as  executrix.  T]^e  main 
contention  of  the  learned  counsel  for  the  appellants  is  founded  on  the  assump- 
tion that  the  present  action  is  a  common-law  action  for  trespass.  The  case 
of  Dyckman  v.  Allen,  2  How.  Pr.  17,  (a  special  term  decision,)  is  cited, 
which  holds  that  an  action  for  trespass  abates  upon  the  death  of  one  of  sev- 
eral plaintifFs,  and  cannot  be  continued  in  the  name  of  the  survivors.  From 
snch  proposition  of  law  the  learned  counsel  argues  that  the  case  at  bar  abated 
upon  the  death  of  the  sole  original  plaintiff,  and  that,  in  order  to  pursue  her 
remedy  for  an  injunction,  Mrs.  Sanders  must,  as  devisee,  begin  a  new  action. 
But  tills  suit  is  not  technically  an  action  for  trespass.  It  is  an  action  for  an  . 
injunction,  in'wh!ct>  incidentally  damages  for  the  maintenance  of  the  ele- 
vated railroad  are  demanded.  Undoubtedly  the  former  principles  of  law  on 
this  subject  have  been  modified,  and  quite  materially  extended,  to  fit  the  pecul- 
iar exigencies  of  these  litigations.  In  Shepard  v.  Bailtoay  Co.,  5  N.  Y. 
Supp.  189,  it  was  held  that  the  claim  for  the  injunction  and  for  damage  con- 
stitute but  a  single  cause  of  action,  and  that  the  heirs  of  a  co-owner  and  his 
administrators  are  proper  parties  to  be  joined  as  plaintifFs.  The  tendency  of 
the  decisions  has  been  to  bring  these  actions  into  the  general  class  of  equit»- 
able  actions  founded  upon  the  title  to  real  estate,  such  as  actions  for  partition, 
for  specific  performance,  etc.  It  is  the  settled  rule  in  equity  that  such  actions 
do  not  abate  upon  the  death  of  the  plaintiff,  but  may  be  revived  and  prose- 
cuted in  the  name  of  the  proper  successors  in  interest.  Hoffman  v.  Tred- 
toell,  6  Paige,  309;  Douglass  v.  STierman,  2  Paige,  359;  Barl  of  Durham  v. 
Legard,  34  Beav.  442;  Jackson  v.  Ward,  1  Giff.  30.  It  is  conceded  that  all 
the  rights  demanded  by  the  original  plaintiff  pass  in  some  form  or  forms  to 
some  person  or  persons.  Regarding  the  case  at  bar,  therefore,  not  as  an  ac- 
tion for  trespass,  but  simply  as  an  action  in  equity  affecting  rights  in  real  es- 
tate, it  should  be  revived  in  its  entirety.  This  course  was  adopted  in  grant- 
ing the  order  appealed  from.  We  have  formerly  held  (McGrea  v.  RcMroad 
Co.,  IS  Daly,  302)  that  a  devisee  and  executrix  might  properly  join  in  bring- 
ing one  of  these  actions.  It  follows  that  if  the  action  is  to  be  revived  the 
devisee  and  executrix  are  the  proper  persons  to  be  substituted  as  plaintiflb. 
See,  also,  Shepard  v.  Sailtoay  Co.,  supra.  A  revlTal  precisely  similar  to 
the  one  here  complained  of  was  made  in  Henderson  v.  Railroad  Co.,  78  "S. 
Y.  423.  A  testator  died  pendente  lite,  and  the  suit,  which  was  for  an  injunc- 
tion and  damages  against  the  Central  Railroad  Company  for  depriving  said 
testator  of  land,  was  revived  in  the  name  of  his  devisees  and  executors,  and  in 
such  form  prosecuted  to  judgment.  It  appears  that  the  revival  was  by  order 
of  the  court,  but  whether  the  points  which  appellants  now  raise  were  takea 
v.7n.  Y.B.no.  14 — 41 
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and  discussed,  or  such  order  was  made  without  opposition,  the  reported  rec- 
ord of  the  case  does  not  disclose.  In  any  event,  we  approve  of  the  course 
there  adopted.    The  order  appealed  from  should  be  affirmed,  with  coats. 


People  v.  Tietjen  et  al. 
(Common  Pleat  of  UTeu)  York  City  and  County,  Oeneral  Term.    December  3, 1889.) 

BAIIi — PORIEITUBR — ^RbOPBNISO  JuDOMBST, 

Where  defendant  has  forfeited  his  baii,  and  ludement  has  been  entered  thereon, 
the  judgment  cannot  be  vacated  because  defendant  is  afterwards  surrendered, 
triecl,  and  acquitted,  unless  it  appears  that  the  prosecution  has  not  been  deprived 
of  proofs  by  the  delay;  and  the  oertlflcate  of  the  district  attorney  is  not  sufficient 
evidence  on  that  point. 

Application  to  vacate  Judgment  on  a  recognizance. 
Argued  before  Larrehore,  G.  J.,  and  Daly  and  Van  Hoesen,  JJ. 
JoJin  R.  Fellowt,  Dist.  Atty.,  for  the  People.     Thornton,  Earle  &  Kiendl, 
for  defendants. 

Per  Cttriam.  The  prisoner  was  arraigned  for  keeping  open  on  Sunday. 
August  26.  1888,  a  place  duly  licensed  for  the  sale  of  spirituous  liquors,  to-wlt, 
481  Seventh  avenue,  was  held  to  bail  iil  $100,  was  indicted  November  2, 1888, 
called  for  trial  on  December  21,  1888,  and,  not  answering,  his  bond  was  for- 
feited on  that  day,  and  judgment  entered  February  27,  1889.  On  May  17, 
1889,  he  was  arraigned  for  trial  and  acquitted.  The  petition  states  that  the 
people  have  lost  no  rights  by  reason  of  his  failing  to  appear  on  the  Brst-named 
day  set  for  trial,  and  were  in  as  good  position  to  prosecute  him  on  the  17tb 
May,  1889,  as  they  were  on  that  date.  A  certificate  of  the  district  attorney  to 
the  same  effect  is  produced.  Before  the  judgment  on  the  recognizance  can 
be  vacated,  we  must  have  evidence  that  the  prosecutor  or  the  witnesses  for 
the  ppople  had  notice  of  the  subsequent  arraignment  and  proceedings  in  court 
when  the  prisoner  was  acquitted,  and  a  copy  of  the  evidence  upon  which  the 
Indictment  was  found  should  be  produced  to  us,  and  the  principal  witnesses 
for  the  people,  or  the  complainant,  should  be  examined  as  to  whether  they 
were  subpcenaed  to  appear  in  court  when  the  prisoner  was  arraigned.  We 
cannot  discharge  these  judgments,  where  the  prisoner  was  subsequently  sui^ 
rendered  and  acquitted,  unless  it  appears  that  the  prosecution  has  not  been 
deprived  of  proofs  by  the  delay,  and  we  cannot  accept  as  evidence  on  this 
point  the  certificate  of  the  district  attorney.     People  v.  Carey,  5  Daly,  533. 

Application  refused,  with  leave  to  renew  on  further  proofs. 


Salino  v.  German  Say.  Bank. 
(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.  December  S,  ISSB.) 

1.  Baitkb  Aim  Bankiino — Bt-Laws  ov  Bavings  Banks. 

A  provision  in  the  by-laws  of  a  savings  bank,  signed  by  depoaltors,  that  the 
"bank  will  not  be  responsible  for  frauds  committed  on  the  ofacers  by  prodocing  the 
pass-book  and  drawing  money  without  the  knowledge  or  consent  of  the  owner,* 
does  not  discharge  the  bank  from  obligation  to  exercise  ordinary  care  as  to  the 
identity  of  persons  presenting  pass-books.  Following  Appleby  v.  Bank,  03  N.  T.  li. 

3.  Samk — Patmbut  ot  Fobobd  Chbok — Pbovikob  o»  Jttrt. 

Where  defendant  savings  bank  paid  money  to  S.,  vrho  presented  plaintiiFs  pass- 
book and  forged  his  name,  testimony  of  the  bank's  officer,  whose  duty  it  was  to  ex- 
amine the  signatures,  that  after  making  comparison  he  could  readily  distinguish 
the  genuine  signatures  from  the  forgeries ;  that  he  did  not  ask  8.  any  of  the  ques- 
tions as  to  his  birthplace,  age,  etc. ,  which  facts  are  always  set  opposite  a  depositor's 
name  for  future  Identiflcauon;  that  the  signature  was  such  a  good  imitation  that 
he  did  not  think  he  could  be  mistaken ;  that  he  was  frequently  so  busy  that  he  did 
not  have  time  to  ask  the  questions ;  and  that,  on  account  of  the  rush  of  business,  if 
s  signature  presented  "is  a  tolerably  good  signature,  we  have  it  paid  without  uy 
questions,"— presented  a  question  of  defendwit's  negligence  for  the  jai7. 
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Appeal  from  city  court,  general  term. 

Action  by  Henry  Saling  against  the  German  Savings  Bank  in  the  city  of 
New  York.    Judgment  for  defendant,  and  plaintiff  appeals. 

Argued  before  Lauremore,  C.  J.,  and  Daly  and  Van  Hoesen,  JJ. 

Segismund  Kavfmann,  (Leiois  Sanders,  of  counsel,)  for  appellant.  Max 
Bayersdorfer,  (David  Letenttitt,  of  counsel,)  for  respondent. 

Larremore,  C.  J.  It  is  not  necessary  that  we  should  state  at  any  great 
length  our  reasons  for  afflrmingtheorder  of  the  general  term  of  the  city  court, 
reversing  the  judgment  rendered  at  trial  term.  The  plaintift  was  a  depositor 
in  the  defendant's  bank.  It  appears  that  one  Rudolph  Schwartz,  who  has 
since  been  indicted  and  convicted  for  the  offense,  surreptitiously  procured 
plaintiff's  bank-bool;,  personated  plaintiff  at  the  bank,  forged  bis  signature  on 
severnl  occasions,  and  thereby  collected  various  sums  in  plaintiff's  name,  which 
the  defendant  has  charged  to  plaintiff's  account.  The  payment  of  such  sums 
to  Schwartz  the  defendant  interposed  as  a  defense  to  this  action.  The  forged 
signatures  were  produced  on  the  trial,  and  compared  with  the  signature  of 
plaintiff  in  the  signature  book  of  the  bank,  and  with  other  genuine  signatures. 
An  otScer  of  the  bank  whose  duty  it  was  to  examine  the  signatures  upon  draft 
checks  admitted  that  after  making  such  comparison  he  could  readily  distin- 
guish such  genuine  signatures  from  the  forgeries.  This  witness  further  says 
tliat  when  the  man  Schwartz  presented  himself  to  draw  money  he  does  not 
think  be  asked  him  (Schwartz)  any  of  the  questions  as  to  the  birthplace,  age, 
«tc..  which  facts  are  always  set  opposite  a  person's  name,  when  he  opens  an 
account,  for  future  identification;  that  the  signature  was  such  a  good  imita- 
tion that  the  witness  did  not  think  he  could  possibly  lae  mistaken;  and  that, 
moreover,  be  was  frequently  so  busy  that  he  did  not  have  time  to  ask  the 
questions.  The  witness  further  said  that  on  account  of  the  rush  of  business, 
if  a  signature  presented  "is  a  tolerably  good  signature,  we  have  it  paid  with> 
out  asking  any  questions."  With  this  evidence  in  the  case,  it  was  error  for 
the  trial  judge  to  refuse  to  allow  the  jury  to  pass  upon  the  question  whether 
or  not  the  defendant  was  guilty  of  negligence  in  making  the  payments.  Frieke 
V.  Bank,  4  N.  Y.  Supp.  627;  Cornell  v.  Bank,  9  N.  Y.  St.  Rep.  72. 

The  defendant  relies  upon  an  ordinance  or  by-law,  to  which  plaintiff  sub- 
scribed, to  the  effect  that  the  "bank  will  not  be  responsible  for  frauds  com- 
mitted on  the  officers  by  producing  the  pass-book  and  drawing  money  without 
the  knowledge  or  consent  of  the  owner."  In  order  to  sustain  the  action  of 
the  trial  judge  in  directing  a  verdict,  it  would  have  to  be  held  that  such  by- 
law exonerates  the  officers  of  the  bank  from  exercising  ordinary  care  in  the 
making  of  payments.  In  Appleby  v.  Bank,  62  iN.  Y.  12,  the  by-law  involved 
was  in  terms  much  stronger  than  the  one  in  question  here.  It  expressly  pro- 
vided that  "although  the  bank  will  endeavor  to  prevent  fraud  upon  its  depos- 
itors, yet  all  payments  to  persons  producing  the  pass-books  issued  by  tbttbank 
shall  be  valid  payments  to  discharge  the  bank. "  Even  in  that  case  it  was 
said  in  the  opinion  that  "these  rules  do  not  dispense  with  the  exercise  of  or- 
dinary care  on  the  part  of  the  officers  of  the  bank."  Fuge  17.  It  would  there- 
fore seem  not  to  be  the  policy  of  the  law  to  allow  a  savings  bank  to  discharge 
Itself  from  all  obligation  to  exercise  ordinary  care  as  to  the  identity  of  persons 
presenting  pass-books.  In  the  case  at  bar,  facts  tending  to  show  negligence 
in  making  the  payments  were  adduced  from  defendant's  own  officers,  and  the 
issne  of  negligence  should  liave  been  submitted  to  the  jury.  The  order  of  re- 
versal should  be  affirmed.    All  concur. 
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ZuKZ  V.  Herot  et  al. 
(Common  Flea*  of  New  York  CUy  and  Count]/.  Oeneral  Term.   December  S,  1880l) 

COMTBI.0T— Aonoir  »ok  Brbaoh— CoiniTBB-CiiXiii. 

Plaintiff  made  contracts  with  defendants  to  deliver  them  merchandise,  and  it  waa 
stipulated,  as  a  condition  ot  the  shipment  that  defendants  shonld  furnish  letters  of 
credit  to  plaintiff  to  secure  the  price,  and  two  letters  of  credit  were  furnished  un- 
der the  first  order,  and  shipments  made.  These  letters  of  credit  were  afterwards 
withdrawn,  and  none  others  issued.  Held,  that  defendants  failed  to  show  per- 
formance of  the  contracts  on  their  part,  and  their  counter-claims  of  damages,  by 
reason  of  plaintilTs  neglect  to  ship  the  goods,  were  properly  dismissed. 

Appeal  from  special  term. 

Action  by  Paul  Zunz  against  James  H.  Herojr,  David  J.  Marenner,  and 
William  W.  Heroy,  for  an  accounting.  Defendants  Sled  counter-claims. 
There  was  judgment  for  plaintiff,  ordering  that  an  account  be  had  before  a 
referee,  and  dismissing  defendants'  counter-claims.     Defendants  appeal. 

Argued  before  Larremobe,  C.  J.,  and  Van  Hoesen,  J. 

William  W.  Niles,  for  appellants.    Horwitz  &  Hershfleild,  for  respondent 

Larrehore.  G.  J.  The  record  in  this  case  is  voluminous,  but  the  points 
to  be  considered  on  the  appeal  are  very  simple.  The  action  is  for  an  accixint- 
ing  for  the  proceeds  of  glass  shipped  to  defendants,  as  brokers,  to  be  sold  for 
plaintiff's  account.  Defendants  admitted  the  delivery  to  and  sale  by  them  of 
the  merchandise  specified  in  the  complaint,  and  there  is  evidence  to  support 
the  findings  of  the  judge  at  special  term  as  to  the  agency  on  defendants'  part. 
Indeed,  it  would  almost  seem,  from  a  perusal  of  the  testimony,  that  defend- 
ants did  not  seriously  dispute  plaintlfCs  original  claim,  or  the  sufficiency  of 
the  evidence  to  uphold  it,  but  relied  upon  their  counter-claims.  Said  counter- 
claims were  properly  dismissed.  They  were  alleged  to  have  arisen  on  con- 
tracts for  the  sale  of  glass  to  defendants  by  plaintiff,  and  defendants  aver  that 
they  have  suffered  damage  by  reason  of  plaintiff's  neglect  to  deliver  such  mer- 
chandise to  them.  But  the  contracts  in  question  stipulate  that,  as  a  condi- 
tion to  the  shipment  of  goods,  defendants  should  furnish  letters  of  credit  on 
certain  bankers  to  plaintiff,  to  secure  him  for  the  purchase  price.  Two  letters 
of  credit  were  in  fact  furnished  under  the  first  order,  and  plaintiff  accordingly 
shipped  goods  as  called  for  by  the  contract.  These  two  letters  of  credit  were 
subsequently  canceled,  and  none  others  were  afterwards  given.  Defendants* 
case  on  such  counter-claims  was  therefore  fatally  defective,  in  that  it  failed 
to  show  performance  on  their  part  of  the  contracts  of  which  they  claimed  tlie 
benefit.  But,  beyond  this,  defendants  do  not  prove  any  actual  damage  by  rea- 
son of  the  failure  of  the  plaintiff  to  forward  the  glass.  This  in  itself  would 
liave  necessitated  a  dismissal  of  the  counter-claims.  The  learned  counsel  for 
the  appellants  strenuously  Insists  that  the  counter-claims  should  not  have 
been  dismissed,  but  an  award  of  nominal  damages  should  have  been  made 
upon  them.  This  is  an  action  in  equity  for  an  accounting,  and  we  have  been 
unable  to  perceive  how  such  award  could  be  of  the  slightest  benefit  to  defend- 
ants, even  if,  as  matter  of  law,  they  were  entitled  to  It.  In  our  opinion,  the 
trial  judge  properly  eliminated  all  consideration  of  the  alleged  counter-claims 
from  the  case  before  sending  it  to  a  referee  to  take  and  state  the  account. 
As  to  the  appeal  from  the  order  of  March  29,  1889,  refusing  to  amend  the  in- 
terlocutory judgment,  it  will  be  useless  to  consider  the  same  now;  for  it  ap- 
pears that  the  referee  has  already  made  and  filed  his  report.  Whether  or  not 
he  acted  upon  a  too  narrow  view  of  the  scope  and  meaning  of  the  interlocu- 
tory judgment  we  will  determine  if  an  appeal  is  taken  from  the  final  judg- 
ment. It  would  be  impossible  to  consider  this  question  intelligently,  without 
having  before  us  the  record  of  proceedings  upon  such  reference.  The  inter- 
locutory judgment  appealed  from  should  be  affirmed,  with  costs. 
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Gheen  «.  Shute  et  tU.* 

(Common  Flea*  of  New  York  City  and  County,  (General  Term.    December  3, 1889.) 

1.  Pastnbkshif — PowsB  TO  BnrD  Rbtibino  Pabtkxb. 

At  the  time  of  the  dissolution  of  the  firm  of  B.  &  S..  B.  execated  a  note  for  (900 
to  plaintiff  In  the  firm  name.  There  was  undisputed  evidence  that  at  that  time 
B.  Sc  8.  owed  plaintiff  {715  for  services.  Plaintiff  testified  that  the  note  was  given 
in  settlement  of  wages,  and  for  money  which  he  had  loaned  to  B.  &  S.  S.  denied 
that  any  loan  was  made  to  the  firm,  to  him,  or  In  his  presence  to  B.,  and  denied 
any  knowledge  of  the  giving  of  the  note  therefor.  Plaintiff  continued  in  the  em- 
ploy of  B.  after  the  dissolution.  It  appeared  that  he  received  two  checks  from 
B.  for  tSOO  each,  made  by  S.  to  B.'a  order.  He  testified  that  these  were  given 
him  for  wages  due  him  from  B.  alone.  There  was  no  evidence  for  what  purpose  S. 
gave  the  checks  to  B.  Held,  that  the  evidence  was  sufficient  to  support  a  verdict 
for  plaintiff  against  B.  &  S.  for  the  full  ampunt  of  the  note. 

9.  TBIJLL — DlBECTION  OF  VbBDIOT. 

Where  both  parties  request  the  direction  of  a  verdict,  neither  can  afterwards  ob- 
ject that  there  were  questions  of  fact  whiob  should  have  been  submitted  to  the  jury. 

Appeal  from  city  conrt,  general  tenn. 

Action  by  Shirley  J.  Green  against  Koab  B.  Shute  and  Charles  0.  Bailey. 
Defendant  Sbtite  appeals  from  a  judgment  of  the  general  term  of  the  city  court 
affirming  a  judgment  of  the  trial  term  of  said  court,  entered  on  the  verdict 
of  a  jury  directed  by  the  court  for  the  sum  of  91.082.70;  and  from  an  order 
of  said  general  term  affirming  an  order  of  the  trial  term  denying  defendant's 
motion  for  a  new  trial  on  the  minutes. 

Argued  before  Larbemore,  C.  J.,  and  Dalt  and  Van  Hoesen,  JJ. 

Seaman  <t  Conger,  for  appellant.     Wm,  Q,  MoCrea,  for  respondent. 

Dalt,  J.  At  the  close  of  the  proofs  both  parties  moved  for  a  direction  of 
a  verdict,  and  a  verdict  was  directed  for  plaintiff.  To  this  direction  the  de- 
fendant excepted,  and  his  exception  brings  up  the  question  whether  there  was 
evidence  to  sustain  the  verdict.  Appellant  cannot  be  heard  to  urge  that  there 
were  questions  of  fact  in  the  case  which  should  have  been  submitted  to  the 
jury.  Where  both  parties  ask  for  a  direction  of  a  verdict,  they  concede  that 
there  is  no  dispute  upon  the  question  of  fact,  and  that  there  was  left  for  de- 
cision only  a  question  of  law  upon  an  uncontradicted  state  of  facts.  Leggett 
V.  Hyde,  58  N.  Y.  275;  Koehler  v.  Adler,  78  N.  T.  287. 

There  was  ample  evidence  to  sustain  the  verdict.  The  action  was  upon  a 
promissory  note  for  $900,  made  by  defendant  Bailey  in  the  name  of  his  firm, 
Bailey  &  Shute,  on  December  31,  1885,  payable  to  plaintiff  on  demand.  The 
defense  admitted  the  copartnership  of  defendants  on  that  date,  and  set  up  that 
the  note  was  made  by  Bailey  in  fraud  of  his  firm,  and  that  no  amount  was 
then  due  from  the  firm  to  plaintiff,  and  there  was  no  consideration  for  the 
note,  and  also  that  the  note  had  been  paid.  The  defendant  Shute,  who  alone 
appeared  and  answered,  had  the  affirmative  on  the  trial,  and  read  the  deposi- 
tion of  plaintiff,  by  which  it  appeared  that  he  was  in  the  employ  of  defendants' 
firm  as  their  foreman;  that  previous  to  December  81, 1885,  and  when  the  firm 
first  commenced  business,  he  had  loaned  to  Bailey  &  Shute  together,  personally, 
the  sum  of  $185,  and  received  their  note  for  that  amount;  that  when  the  note 
in  suit  was  given  on  December  31,  1885,  there  was  due  him  a  balance  of  $715 
for  wages,  besides  the  $185,  and  the  note  in  suit  was  Ki  ven  for  the  total  amount 
then  due;  the  original  note  for  $185  being  then  delivered  up  to  Bailey.  The 
amount  due  for  wages  was  figured  up  between  the  plaintiff  and  Bailey  from 
the  firm  books  and  plaintiff's  own  accounts,  and  the  balance,  $715,  as  above, 
found  due.  The  plaintiff's  wages  were  $18  per  week.  He  swore  that  he 
worked  for  the  parties  after  that  until  the  fall  of  1887,  when  they  stopped 
bosiness,  and  Bailey  went  away.     That  he  received  money  from  them  from 

'Affirming  ante,  69. 
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time  to  time  on  account  of  wages.  That  in  1887,  at  different  times,  he  re- 
ceived two  checks  of  $50U  each,  made  by  Shute  to  Bailey's  order,  which  Bai- 
ley indorsed  over  to  him.  They  were  for  the  balance  of  wages  owing  him 
outside  of  the  note  in  suit.  That  he  got  the  checks  by  asking,  money  from 
Bailey  on  account  of  money  due  him  for  wages,  Bailey  going  each  time  to 
tihute,  and  getting  a  check;  that  no  part  of  the  note  in  suit  had  been  paid. 
The  defendant  Shute,  sworn  on  bis  own  behalf,  denied  that  any  loan  of  $185 
was  made  by  plaintiff  to  the  firm,  to  him,  or  in  his  presence  to  Bailey,  and 
denied  any  knowledge  of  the  giving  of  the  note  therefor.  He  also  testified, 
and  it  was  conceded  by  plaintiif's  counsel,  that  the  firm  of  Bailey  &  Shute 
dissolved  on  January  1,  1886,  but  he  admitted  that  Bailey  remained  after 
that  at  the  old  place  of  business,  carrying  on  the  same  business;  that  plain- 
tiff continued  to  be  employed  there,  and  that  he  (Shute)  was  occasionally  at 
the  old  place,  and  had  business  transactions  with  Bailey;  and  that  he  finally 
took  possession  of  the  place  and  business  under  foreclosure  of  a  mortgage  he 
held  thereon,  Bailey  going  away. 

It  is  claimed  by  defendant  that  as  the  note  in  suit  was  in  settlement  of  wages 
up  to  ttie  time  of  the  dissolution,  and  nothing  could  be  owing  plaintiff  from 
Shute  after  that  date,  the  $1,000  subsequently  paid  in  the  two  checks  in  ques- 
tion must  have  been  given  in  payment  of  that  prior  indebtedness,  and  so  ex- 
tinguished the  note  sued  on.  But  it  appears  that  these  two  checks  were  not 
made  payable  to  the  order  of  plaintiff.  They  were  made  by  Shute  to  the  or- 
der of  Bailey,  and  were  evidently  a  loan  to  the  latter  to  pay  the  wages  he  owed 
to  plaintiff,  or  an  advanceor  payment  on  accountof  some  transaction  between 
the  former  partners.  Plaintiff  asked  Bailey  for  money  on  account  of  wages 
due  from  Bailey  to  him.  Bailey  went  to  Shute,  got  the  checks  to  hia  own  or- 
der, and  indoraed  them  over  to  plaintiff.  Shute  does  not  state  on  what  ac- 
count he  delivered  these  checks  to  Bailey,  and  there  is  nothiuK  whatever  to 
'  show  that  they  were  intended  as  a  payment  of  the  old  firm's  indebtedness  to 
plaintiff.  The  defense  of  payment,  therefore,  wholly  failed.  There  was  no 
evidence  offered  to  show  that  the  old  firm  was  not  indebted  to  plaintiff  in  the 
sum  of  $715  on  December  SI,  1885,  and  the  only  question  of  fact  in  the  case 
as  to  the  $185  was  whether  the  loan  of  $185  was  made  to  Bailey  personally,  or 
to  liailey  &  Shute;  and  the  testimony  of  plaintiff  in  that  regard  is  contra- 
dicted in  only  one  particular  by  Shute, — that  is,  as  to  the  latter's  being  present 
at  the  time  the  loan  was  made.  If  defendant  desired  to  have  that  question  of 
fact  submitted  to  the  jury,  he  should  have  asked  for  such  submission  after  the 
denial  of  his  request  for  a  direction  of  a  verdict  in  his  favor.  Where,  after 
both  parties  asked  direction  of  a  verdict,  nothing  is  done  in  the  way  of  asking 
for  the  submission  of  any  particular  question  of  fact  to  the  jury,  it  will  be  as- 
sumed that  tliey  waive  the  right  of  submission  to  the  jury,  and  consent  that 
the  court  shall  decide  the  questions  of  law  and  fact  involved.  Koehler  v.  Ad- 
ler,  above. 

The  evidence  was  ample  to  support  a  verdict  of  a  jury  in  plaintiff's  favor 
on  the  issues  involved,  and  the  decision  of  the  court,  under  the  circumstances, 
upon  the  same  state  of  facts,  cannot  be  disturbed. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


Green  v.  Shute  et  al.^ 
{Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    December 2, 1888.) 

1.  Appeal — Practice — Settlement  of  Case. 

Where  a  motion  to  resettle  a  case  is  denied  on  affidavits,  it  cannot  be  assumed  by 
an  appellate  court  that  there  was  other  proof  than  the  affidavits  before  the  tiial 
court  which  warranted  the  omission  of  a  certain  matter  from  the  case. 

I  Affirming  ante,  69. 


Digitized  by 


Google 


C.P.N.Y.]  SBBBN  V.  BHUTB.  647 

3.  T^Ai^-DtBBCTtOK  or  Vxsdiov. 

Where  defendant's  request  to  submit  a  qnestlon  to  the  Jury  has  been  granted, 
and  on  another  ground  he  asks  a  direction  of  a  verdict,  he  waives  the  right  of  sub- 
mission, and  consents  to  the  decision  of  law  and  fact  by  the  court. 

8.  Same — AppBiX. — What  Rbviewabli. 

An  appeal  on  exception  to  the  direction  of  averdict  only  brings  up  for  review  the 
question  whether  there  was  evidence  to  sustain  the  verdict,  not  the  question 
whether  the  fact  should  have  been  submitted  to  the  Jury. 

Appeal  from  city  court,  general  term. 

Action  bj  Shirley  J.  Green  against  Noah  B.  Shute,  Impleaded  with  Charles 
O.  Bailey.  Defendant  Shute  appeals  from  an  order  of  the  general  term  of  the 
city  court  dismissing,  with  costs,  an  appeal  from  an  order  of  the  special  term 
of  said  court  denying  defendant's  motion  to  resettle  the  case  ou  bis  appeal 
from  the  jud^m^nt  in  this  action. 

Argued  before  Larremore,  C.  J.,  and  Dalt  and  Van  Hoesen,  JJ. 

Slaman  &  Conger,  for  appellant.     Wtn.  Q.  MoCrea,  for  respondent. 

Dalt,  J.  It  appears  from  the  affidavits  read  upon  the  motion  for  a  re- 
settlement that,  after  the  defendant  had  rested,  he  having  the  af&rmative. 
plaintiff  asked  for  the  direction  of  a  verdict  in  bis  favor,  and  defendant  asked 
to  go  to  the  jury  on  the  question  of  the  loan;  that  the  court  intimated  that 
there  was  sufficient  to  submit  to  the  jury  on  that  question;  that  defendant 
then  asked  for  the  direction  of  a  verdict  in  his  favor  upon  the  question  of 
payment,  and  the  plaintiff  thereupon  renewed  his  motion  for  the  direction  of  a 
verdict  in  his  favor,  which  the  court  granted.  On  settling  the  case  thejudge 
omitted  the  request  of  the  defendant  for  leave  to  go  to  the  jury  on  the  ques- 
tion of  the  loan.  Defendant  urges  that  it  is  material  to  his  appeal  to  have  it 
inserted,  claiming  that  after  such  a  request  it  was  error  to  direct  a  verdict  for 
the  plaintiff.     The  city  court  held  that  the  settlement  of  the  case  by  the  trial 

$adge  was  conclusive,  because  tliere  was  a  dispute  as  to  what  had  occurred. 
do  not  find  that  there  was  a  dispute  upon  this  point,  because  the  statement 
above  set  forth  is  taken  from  the  affidavit  of  plaintitC's  attorney,  which 
agrees  with  that  of  defendant's  counsel  on  the  question  in  controversy.  As 
the  order  appealed  from  was  made,  as  is  recited,  upon  the  affidavits,  we  can- 
not assume  that  there  was  any  other  proof  before  the  trial  judge  which  war- 
ranted the  omission  from  the  case  of  the  matter  in  question. 

It  seems  to  me,  however,  that  it  would  be  a  waste  of  the  time  and  the  money 
of  the  litigants  to  reverse  this  order,  and  the  judgment  of  affirmance  entered 
upon  the  appeal,  which  was  beard  upon  the  case  as  settled,  if  the  matter 
which  the  Hppellant  desired  to  have  inserted  in  the  case  Is  immaterial,  and  I 
am  satisfled  that  it  is.  The  rule  is  that  where  both  parties  ask  a  direction  of 
a  verdict  the  court  will  presume  that  they  consent  that  the  court  may  pass 
upon  all  questions  of  fact  and  law ;  but  after  such  request  and  refusal  there  is 
no  absolute  inconsistency  in  asking  to  submit  questions  of  fact  to  the  jury.' 
If  nothing  be  done,  however,  after  both  parties  ask  a  direction  of  a  verdict,  it 
will  be  assumed  that  they  Intend  to  waive  the  right  of  submission  to  the  jury, 
and  consent  that  the  court  should  decide  the  questions  of  law  and  fact  in- 
volved. Koehler  v.  Adler,  78  N.  Y.  287.  In  this  case  the  defendant,  after 
plaintiff  had  asked  for  a  direction  of  a  verdict  in  his  favor,  requested  the 
court  to  submit  one  question  of  fact  to  the  jury.  The  court  decided  that  he 
was  entitled  to  have  that  question  submitted.  Whereupon  defendant,  in- 
stead of  availing  himself  of  the  permission  he  had  asked  for,  requested  a 
direction  of  a  verdict  in  his  favor  upon  another  ground.  The  two  requests 
were  absolutely  inconsistent,  and  by  making  the  latter  he  must  be  held  to 
have  abandoned  tlie  former;  and,  by  not  renewing  the  request  for  submission 
after  the  motion  for  a  direction  was  refused,  lie  must  be  held  to  have  acqui- 
esced in  the  decisions  of  law  and  fact  by  the  court. 


Digitized  by 


Google 


648  KKW  YORK  SCPFLEMENT,  Vol.  7.  [C.P.N.Y. 

It  did  not  affect  any  i*!ght  of  the  appellant  for  the  trial  judge,  in  settling 
the  case,  to  exclude  the  request  to  go  to  the  jury  which  had  been  abandoned 
after  it  bad  been  granted.  There  was  nothing  for  the  appellate  court  to  re- 
view in  connection  with  that  request.  Tlie  motion  for  a  new  trial "  upon  the 
exceptions,  and  because  the  verdict  was  contrary  to  law,"  did  not  bring  it  up 
for  review.  The  exception  to  the  direction  of  a  verdict  only  brought  np  for 
review  the  question  whether  there  was  evidence  to  sustain  the  verdict,  not 
the  question  whetlier  the  fact  should  have  been  submitted  to  the  jury.  The 
latter.could  only  be  raised  upon  exception  to  a  refusal  to  so  submit  after  a 
direction  of  a  verdict  iu  appellant's  favor  had  been  refused;  but  no  request 
for  the  submission  of  any  fact  to  the  jury  was  made  after  such  refusal,  and 
no  exception  to  a  refusal  to  submit  was  ever  taken.  The  case  was  therefore 
properly  settled,  and  the  order  appealed  from  should  be  alUrmed.  with  costs. 

All  concur. 


Enoch  Morqan's  Sons  Co.  v.  Smith  et  al. 
(CoTnmon  Pleat  of  New  York  (Htu  and  County,  Oeneral  Term.    December  8, 1888.) 

FLEiJlINa — CoUNTBR-CLiJM — RbPLIOATION — BiTBDBN  OF  PbOOF. 

In  an  action  for  the  value  of  goods  sold,  defendants  set  up  for  connter-clalm  a 
contract  for  premiums  on  sales,  alleging  compliance  with  the  terms  of  the  con- 
tract. The  replication  admitted  a  contract,  but  alleged  that  it  contained  an  express 
stipulation  of  forfeiture  for  the  failure  of  defendants  to  perform  certain  conditions, 
and  that  defendants  had  failed  as  to  such  conditions,  field,  that  defendants  were 
only  required  to  show  general  compliance  with  the  terms  of  the  contract,  and  that 
the  burden  was  on  plaintiff  to  prove  such  particular  acts  of  non-compliance  on  the 
part  of  defendants  as  amounted  to  the  alleged  forfeiture. 

Appeal  from  trial  term. 

Action  by  Enoch  Morgan's  Sons  Company  against  George  Waldo  Smith 
and  John  S.  Sills  to  recover  for  goods  sold.  The  defense  was  the  counter- 
claim of  premiums  on  sales  under  contract.  The  replication  alleged  forfeit- 
ure of  premiums.  Trial  by  j  ury,  and  verdict  for  defendants.  From  the  judg- 
ment entered  thereon,  plaintiff  appeals. 

Argued  before  Van  Hoesen  and  Bookstatke,  JJ. 

Seward,  Da  Costa  <&  Guthrie,  for  appellant.  Seaman  <ft  Conger,  for  re- 
spondents. 

Van  Hoesen,  J.  I  think  that  a  careful  reading  of  the  contract  must  dis- 
pel all  doubt  as  to  the  burden  of  proof.  The  defendants  pleaded  a  counter- 
claim in  an  action  brought  by  the  plaintiffs  to  recover  the  reasonable  value 
of  a  quantity  of  sapolio  sold  and  delivered.  The  counter-claim  set  up  by  tlie 
defendants  was  a  demand  for  a  bonus  or  premium  that  the  plaintiffs  li»d 
promised  to  allow  them  in  case  their  sales  of  sapolio  for  the  year  1887  should 
exceed  their  sales  for  the  year  1886.  The  plaintiffs  contended  that  the  de- 
fendants had  no  right  to  the  bonus,  because,  although  their  sales  for  1887 
were  in  excess  of  those  for  1886,  the  increase  in  such  sales  was  effected  by 
means  which,  by  the  terms  of  the  contract  between  ttie  parties,  operated  as 
a  forfeiture  of  any  claims  to  tlie  bonus.  Upon  this  statement  of  the  case,  it 
is  evident  that  the  defendants  were  not  bound  to  prove,  in  the  first  instance, 
that  the  plaintiffs  had  no  defense  to  their  counter-claim.  It  is  said  that  a 
compliance  by  the  defendants  with  all  the  terms  and  provisions  of  the  contract 
respecting  the  bonus  was  a  condition  precedent  to  their  right  to  recover.  Un- 
doubtedly, the  defendants  were  under  an  obligation  to  perform  every  part  of 
the  agreement;  but  it  does  not  follow,  from  a  conception  of  the  truth  of  that 
proposition,  that  they  were  bound  to  prove,  as  part  of  their  case  in  chief,  the 
details  of  every  sale  of  sapolio  that  had  been  made  in  1887,  and  that  no  one 
of  those  sales  had  been  promoted  by  the  use  of  any  of  those  inducements  that 
a  contract  prohibited.    If  there  was  any  good  reason  for  not  paying  the  bonus. 
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it  was  an  answer  to  the  counter-claim;  and  the  proof  of  that  answer  devolved 
upon  the  plaintiffs.  Tlie  letters  that  formed  (he  contract  proved  this  beyond 
a  reasonable  doubt.  The  proposition  of  the  plaintiffs,  which  became  the  con- 
tract, was  substantially  this:  "In  order  more  fully  to  interest  you,  an<l  en- 
courage a  larger  sale,  we  will  pay  yon,  in  addition  to  present  discount,  one 
dollar  for  each  half-gross  case  and  fifty  cents  for  each  quarter-gross  case  you 
may  purchase,  during  the  year  1887,  in  excess  of  the  890  half-gross  cases  you 
purchased  in  1886,  provided  you  adhere  to  the  following  terms:  (1)  You 
must  make  every  reasonable  exertion  to  increase  the  sale  of  sapolio,  and  or- 
der  lots  of  not  less  than  40  cases  of  one  half-gross  cases;  (2)  you  must  not 
sell  half-gross  cases  at  less  than  $4.50  per  case,  nor  quarter-gross  cases  for 
less  than  82.25  per  case;  (3)  you  must  not  give  a  larger  credit,  or  a  larger 
discount  for  cash,  than  you  allow  on  other  goods;  (4)  if  in  a  single  instance 
you  violate  either  in  letter  or  in  spirit  any  one  of  the  foregoing  stipulations, 
you  shall  forfeit  and  relinquish  your  right  to  any  bonus  whatever."  To  these 
terms  the  defendants  assented.  The  defendants'  sales  of  sapolio  in  1887  were 
much  larger  than  they  had  been  in  1886,  and  they  claimed  the  promised  bonus. 
The  plaintiffs  answered  that  the  bonus  was  forfeited,  because  the  defendants 
had  sold  sapolio  for  less  tlian  the  prices  nominated  in  the  contract.  If  this 
was  80,  the  defense  to  the  counter-claim  was  perfect;  but  it  was  for  the  plain- 
tiffs to  prove  it,  and  not  for  the  defendants  to  disprove  it,  in  presenting  their 
case  in  chief.  Proof  of  a  general  nature,  such  as  the  defendants  furnished, 
that  they  had  performed  the  contract,  was  all  that  was,  in  the  first  instance, 
required  of  them.  The  agreement  was  not  to  do  a  particular  thing,  and  only 
slight  evidence  of  compliance  was  required.  Colder  v.  Rut?ier/ord,  8  Brod. 
&  B.  302.  The  substantive  fact  to  be  made  out  was  that  the  defendants  had 
forfeited  their  right  to  the  bonus  by  violating  the  terms  of  sale,  and  it  was 
for  the  plaintiffs,  who  alleged  the  forfeiture,  to  prove  it.  Colder  v.  Ruther- 
ford, 3  Brod.  &  B.  302;  Soward  v.  Leggatt,  7  Car.  &  P.  613.  I  think  that 
Judge  Daly  properly  decided  the  question  as  to  the  burden  of  proof,  and  that 
the  judgment  should  be  affirmed. 


Yebnon  v.  Siumons. 

lOcmmon  Pleat  of  New  York  City  and  Count)/,  Oeneral  Term.    December  9, 1889.) 

1.  FlXTKERSEip — What  CossTrrPTBg — ^Evtdkncii. 

A  finding  that  no  partnership  existed  between  plaintiff  and  defendant  is  supported 
by  evidence  that,  though  a  firm  name  was  used  on  letter-paper  and  in  correspond- 
ence, and  that  a  lease  of  an  office  was  executed  to  them  jointly,  this  was  done  at 
defendant's  request,  to  help  him  get  contracts;  that,  though  plaintiff  admitted  he 
was  to  have  an  interest  in  certain  coatraots  obtained  by  defendant,  it  was  only  in 
the  net  profits, "  for  services  rendered ; "  that,  when  plaintiff  applied  for  an  interest 
in  other  contracts,  defendant  told  him  a  separate  agreement  must  be  made  for  each 
transaction;  and  that,  when  plaintiff  offered  to  settle  the  matter  in  dispute,  after 
rendering  an  account  for  services  and  expenditures,  defendant,  in  his  written  reply, 
made  no  suggestion  of  any  unsettled  partnership  accounts  between  them. 

9l  AooonifT  States — Whbn  Action  Lies. 

Proof  that  defendant,  without  objection  or  making  any  reply,  retained  an  ac- 
count for  moneys  expended  and  services  rendered  for  him  by  plaintiff,  inclosed  In 
a  letter  demanding  payment,  and  that  subsequently,  on  meeting  plaintiff,  defend- 
ant acknowledged  the  receipt  of  the  letter,  and  said  he  had  no  money  to  settle  the 
•oconnt,  is  sufficient  to  sustain  an  action  on  an  account  stated. 

&  Same — OsnoTiONS  to  Evidbmob— Apfeaj.. 

Though  an  objection  is  properly  taken  to  the  admission  of  evidenoe  as  to  any 
Item  not  specified  in  the  account  stated,  but  included  in  the  bill  of  particulars  an- 
nexed to  the  complaint,  yet,  to  make  it  reversible  error,  it  must  be  followed  ap  by 
a  reqnest^to  exclude  the  item  from  the  consideration  of  the  jury. 

Appeal  from  city  court,  general  term. 

Action  by  Edward  Vernon  against  James  A.  Simmons,  on  an  account 
•tated.    From  a  Judgment  of  the  general  term  of  the  city  court,  affirming  a 
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Judgment  entered  on  a  verdict  in  plaintiff's  favor,  and  from  an  order  deny- 
ing his  molion  for  a  new  trial  on  the  minutes,  defendant  appeals. 

Argued  before  Larremore,  G.  J.,  and  Dalt  and  Van  Hoesek,  JJ. 

Olcott,  Mestre  A  Qomales,  (Emmet  R.  Olcott  and  William  I.  Judge,  of 
coansel,)  for  appellant.  /.  Douglas  Brown,  (&«o.  IF.  Stephens,  of  counsel.) 
for  respondent. 

Dalt,  J.  The  plaintiff  sent  to  tbe  defendant,  on  or  about  August  26, 
1884.  two  accounts, — one  for  moneys  laid  out,  showing  a  balance  of  8293.13, 
and  one  for  services,  amounting  to  $500, — inclosed  in  a  letter  demanding  pay- 
ment of  these  sums.  Tbe  defendant  retained  the  accounts  without  objection, 
or  making  any  reply,  and  subsequently,  on  meeting  plaintiff,  acknowledged 
tbe  receipt  of  tbe  letter,  and  said  that  he  had  no  money  to  settle  the  account, 
but  would  pay  it  as  soon  as  he  could.  This  proof  was  sufficient  to  sustain 
an  action  upon  an  account  stated,  and,  although  the  defendant  swore  that  he 
never  bad  any  such  conversation  with  plaintiff,  tbe  case  was  profierly  for  tbe 
jury,  and  tbe  verdict  in  favor  of  the  plaintiff  upon  the  issue  of  fact  cannot  be 
disturbed.  The  appellant,  in  his  brief,  upon  this  appeal,  ignores  the  evidence 
of  express  promise  to  pay  the  account  as  rendered ;  but  such  a  promise  is  di- 
rectly sworn  to  by  plaintiff. 

Tile  account  so  sent  to  defendant  did  not  include  an  item  of  $125  for  money 
paid  out  for  defendant  prior  to  the  time  of  rendering  theaccount.  This  item 
was  included  in  the  bill  of  particulars  annexed  to  the  complaint,  and  is  part 
of  the  demand  in  the  pleading.  It  was  proved  under  the  defendant's  objec- 
tion. That  objection  was  a  good  one  at  the  time,  but  it  should  have  l)een  fol- 
lowed up  by  a  request  to  the  court  to  exclude  the  item  from  the  consideration 
of  the  jury.  Instead  of  doing  so,  the  defendant  permitted  the  court  to  sub- 
mit to  the  jury,  with  the  items  of  the  account,  this  item  of  $125,  with  tbe 
evidence  for  and  against  it,  without  objection;  and,  having  done  so,  he  can- 
not now  claim  error  in  that  regard.  The  city  court,  in  its  discretion,  upon 
the  motion  for  a  new  trial,  might  have  reversed  the  judgment  upon  this 
ground ;  but,  in  tbe  absence  of  an  exception  to  the  charge  upon  this  point, 
we  cannot  do  so. 

The  principal  contention  in  the  case  arose  upon  the  defense  that  the  par- 
ties were  copartners,  and  that  the  matters  sued  for  were  part  of  the  copart- 
nership transactions,  and  that  no  settlement  of  such  transactions  had  ever 
been  had.  The  plaintiff  denied  the  copartnership,  and  the  jury  l>elieved  him, 
although  defendant  affirmed  the  contrary,  and  several  witnesses  swore  to 
plaintiff's  admissions  in  that  regard,  and  there  was  uncontradicted  evidence  of 
the  use  of  the  firm  name  on  letter-paper  and  in  correspondence,  and  evidence 
of  a  lease  to  the  parties  jointly  of  an  office  for  business  purposes.  Tbe  plain- 
tiff explained  that  the  use  of  the  firm  name  upon  the  letter-paper  was  at  de- 
fendant's request,  be  saying  that  it  would  help  him  to  get  contracts;  and 
plaintiff,  while  still  denying  that  any  partnership  was  agreed  upon,  admitted 
that  be  supposed  he  was  to  receive  an  interest  in  contracts  obtained  by  de- 
fendant. What  that  interest  was  we  can  judge  by  one  transaction,  by  which 
an  interest  in  a  contract  was  given  by  plaintiff  to  defendant.  By  an  instru- 
ment in  writing  dated  August  20, 1884,  at  about  the  close  of  the  relations  be- 
tween them,  the  defendant  assigned  to  the  plaintiff,  in  consideration  of  one 
dollar  and  "for  services  rendered,"  "one  half  part  or  portion  of  the  net  proBts 
accruing  to  the  defendant  from  the  contract  entered  into  between  him  and 
one  John  S.  King,  jointly  with  the  Ohio  River  &  Lake  Erie  Railroad  Com- 
pany, for  the  building  of  the  road  from  Greenville  to  a  connectipn  with  tbe 
Nickel  Jflate  road."  From  tbe  language  of  this  instrument,  it  is  manifest 
that  tbe  plaintiff  did  not  receive  the  one-half  share  of  the  profits  as  profits, 
but  as  compensation  for  services  only.  This  piece  of  proof,  therefore,  though 
introduced  by  defendant  to  prove  a  copartnership,  did  not  prove  it,  but  tibe 
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contrary.  It  also  appears  from  the  testimony  of  plaintiff  thdt  when  he  ap- 
plied for  au  interest  in  the  other  contracts  tlie  defendant  told  him  that  a  sep- 
arate agreement  must  be  made  for  each  transaction.  This  was  not  denied  by 
defendant,  and  is  quite  satisfactory  evidence  that  no  general,  nor  in  fact  any, 
copartnership  agreement  existed  between  them.  In  addition,  it  appears  that 
when,  some  18  months  after  the  accounts  were  rendered  to  defendant,  the 
plaintiff  wrote  to  him,  offering,  as  he  was  "very  bard  up,"  to  receipt  in  full 
for  all  demands  if  defendant  would  send  him  S125  in  cash,  and  a  note  at 
three  or  six  months  for  a  similar  amount,  saying  that  it  was  "settling at 
about  twenty-flve  percent,  on  the  dollar,"  the  defendant,  in  a  written  reply, 
said  that  he  was  sorry  to  say  that  he  could  not  comply  with  the  request;  if  he 
could,  he  would  cheerfully  do  so, — and  nowhere  in  liis  letter  makes  any  sug- 
gestion of  any  unsettled  copartnership  accounts  between  tliem.  It  is  not  sur- 
prising that  the  jury,  upon  all  this  evidence,  found  that  there  was  no  copart- 
nership. There  was  not  only  nothing  in  the  testimony  which  was  conclusive 
against  plaintiff's  claim,  but,  on  the  whole  evidence  submitted  to  the  jury, 
they  migU  properly  find,  as  they  did,  that  the  parties  were  not,  and  never 
had  been,  partners. 

The  fact  that  the  plaintiff  wns  contradicted  by  several  witnesses  and  bycer< 
tain  circumstances,  including  acts  and  ^leged  admissions  of  his  own,  might 
be  ground,  for  the  general  term  of  the  city  court,  for  ordering  a  new  trial,  iC 
they  thought  that  the  plaintiff's  version  was  not  corroborated  by  facts  proved 
in  the  case;  but  we,  as  an  appellate  tribunal,  cannot  disturb  the  verdict  on 
that  ground,  if  we  would,  there  being  suiBcient  evidence  in  the  case  to  sus- 
tain the  verdict.  This  is  not  a  case  where  there  is  a  mere  conflict  of  oath 
against  oath  of  plaintiff  and  defendant  on  the  promise  to  pay.  The  plaintiff 
is  corroborated  by  the  letter  of  defendant,  to  which  I  have  referred  above. 
There  is  no  error  in  the  charge.  The  defendant's  case  was  most  fully  and 
fairly  submitted  upon  his  requests.  The  judgment  and  order  should  be  af- 
firmed, with  costs.    AU  concur. 


BiiOCKEB  v.  Guild  et  al. 

(Common  Pleat  of  New  York  OUy  and  County,  General  Term.    December  2, 1889.) 

1.  Examination  op  Paktt  befosb  Tkial — Natural  Peksons. 

An  order  will  not  be  granted,  at  plaintiff's  Instanoe,  under  Code  Civil  Froc.  N.  T. 
{  87S,  for  the  examination  before  trial  of  an  adverse  party  who  is  a  natural  person, 
where  the  Issue  between  them  is  simply  one  of  veracity  and  credibility,  where  no 
peculiar  circumstances  appear  to  make  the  case  different  from  ordinary  cases  of 
the  same  character,  where  it  is  not  alleged  that  any  documentary  evidence  is  in  the 
possession  of  such  adverse  party,  or  it  is  not  shown  that  sucb  oral  evidence  aa  he 
may  give  cannot  be  just  as  well  given  at  the  trial. 

i,   BaMB — COBPOBATIONB — FbODUCTION  OV  DoCUXBNTB. 

In  an  action  by  a  stoclcholder  against  a  corporation  for  false  representations, 
where  plaintiffs  affidavit  avers  that  out  of  certain  documents  in  possession  of  the 
company  or  its  officers  he  will  be  able  to  deduce  proof  of  the  falsity  of  the  repre- 
sentations to  be  used  at  the  trial,  etc.,  an  order  will  be  granted  him  under  Code 
Civil  Froc.  N.  T.  H  870-878,  for  the  examination  before  trial  of  the  otBcers,  and  the 
Inspection  of  such  books  and  papers,  of  the  corporation,  but  the  examination  will 
be  confined  to  official  matters  and  acts  of  the  company  In  connection  with  the  books 
and  documents  produced. 

Appeal  from  special  term. 

Action  by  Adam  D.  Blocker  against  Alexander  Guild  and  the  Zelaya  Min- 
ing  Company,  for  false  warranty.  There  was  an  order  granting,  at  plain- 
tiff's instance,  an  examination  of  the  defendant  Guild,  and  of  tlie  secretary 
and  treasurer  of  the  defendant  corporation,  and  the  production  for  use  upon 
such  examination  of  various  books  and  documents  of  said  corporation.  De- 
fendants' motion  to  vacate  this  order  was  denied.    Defendants  appeal. 

Argued  before  Lakkemobe,  C.  J.,  and  Bookstayer,  J. 

A.nder»on  &  Howland,  for  appellants.    John  W.  Weed,  for  respondent. 


Digitized  by 


Google 


662  KEW   YOEK  SDPPLEMEKT,  VoL  7.  [C.  P.  N.  Y. 

Larremobe,  C.  J.  The  defendant  Guild  is  the  president  of  the  defendant 
corporation.  The  latter  was  organized,  under  the  laws  of  the  state  of  New 
York,  to  acquire  and  operate  gold  mines  in  Tegucigalpa,  in  the  republic  of 
Honduras.  The  plaintiff  purt-hased  stock  in  said  corporation,  relying,  as  he 
claims,  upon  erroneous  or  false  information  furnished  by  the  defendant  Guild, 
individually,  and  by  the  defendant  corporation,  as  to  said  corporation's  prop- 
erty, franchises,  and  business  prospects.  He  alleges  such  misrepresentaiions 
at  length  in  the  complaint,  and  claims  damages.  The  defendants  have  an- 
swered, denying  all  the  material  allegations  of  the  complaint.  No  objection 
has  been  raised  as  to  the  form  of  the  action  or  the  joinder  of  parties  defend- 
ant. This  appeal  is  from  an  order  denying  a  motion  to  vacate  an  order  grant- 
ing, at  plaintiff's  instance,  an  examination  of  the  defendant  Guild  and  of  the 
secreta:^  and  treiisurer  of  the  defendant  corporation,  and  directing  the  pro- 
duction for  use  upon  such  examination  of  various  books  and  documents  of 
said  corporation.  An  inspection  of  the  order,  and  the  papers  on  which  it  was 
granted,  indicates  that  the  probable  intention  was  to  allow  an  examination 
before  trial  of  the  defendant  Guild  as  an  individual.  Under  the  interpreta- 
tions of  section  873  of  the  Code  by  recent  decisions,  I  do  not  think  that  valid 
reasons  appear  for  such  examination.  As  far  as  the  pleadings  and  affldavits 
disclose,  the  issue  between  plaintiff  and  Guild  is  simply  one  of  veracity  and 
credibility.  No  peculiar  circumstances  appear  to  ditTerentiate  the  present 
case  from  the  ordinary  run  of  actions  based  upon  fraudulent  representations 
or  false  warranty.  It  is  not  alleged  that  any  important  documentary  evidence 
Is  iu  the  possession  of  Guild  as  an  individual,  nor  is  it  shown  why  such  oral 
evidence  as  plaintiff  expects  to  draw  from  him  may  not  with  equal  force  be 
taken  upon  the  trial.  The  courts  have  united  in  holding  tliat  the  examina- 
tion of  an  adverse  party,  being  a  natural  person,  shall  not  be  granted  as  of 
course,  andtlie  moving  papers  fail  to  establish  that  such  examination  in  the 
case  at  bar  is  material  and  necessary. 

Our  conclusion  is  otherwise  with  regard  to  the  defendant  corporation.  One 
of  the  allegations  of  false  warranty  is  that  it  was  represented  to  plaintiff,  be- 
fore he  purchased  his  stock,  that  the  company  owned  in  its  own  right  a  large 
tract  of  valuable  land,  which  representation  was  untrue  in  all  essential  respects. 
Fltdntiff  avers  that  out  of  documents  in  the  possession  of  the  company  or  its 
ofilcers  he  will  be  able  to  deduce  proof,  competent  for  use  on  the  trial,  that 
such  representation  was  false  when  it  was  made,  and  that  it  was  ao  made 
either  with  knowledge  of  its  falsity,  or  with  culpable  neglect  to  ascertain 
whether  or  not  it  was  true.  Defendants'  answer  to  this  suggestion  is  that 
plaintiff  could  ascertain  by  researches  in  Honduras  whether  or  not  the  com- 
pany owned  the  land  in  question  at  the  time  referred  to,  and  that  it  is  there- 
fore unnecessary  that  he  should  resort  to  the  company's  archives  for  such 
proof.  But  plaintiff  should  not  be  put  to  the  trouble  and  expense  of  such  re- 
searches in  a  distant  land,  if  the  evidence  exists  near  at  hand,  in  the  books 
and  papers  of  a  corporation  of  which  he  is  a  stockholder.  The  obvious  inten- 
tion of  the  legislature  in  enacting  section  870  of  the  Code,  in  connection  with 
sections  872  and  873,  was  to  enable  a  paity  to  an  action  to  procure  evidence 
for  use  on  the  trial,  by  taking  the  deposition  of  an  adverse  party  or  co-plaintiff 
or  co-defendant.  That  the  special  purpose  in  inserting  section  870  was  to  en- 
title a  party  to  obtain  original  evidence  for  the  trial  in  such  manner  is  shown 
by  section  882,  which  allows  the  deposition  of  an  adverse  party  to  be  read  in 
evidence,  whether  the  latter  is  able  to  attend  the  trial  or  not,  while,  in  the 
case  of  other  witnesses,  proof  of  inability  to  be  present  and  testify  orally  must 
be  given  before  their  depositions  become  competent.  Subdivision  7  of  section 
872  provides  for  talking  a  deposition  of  this  character  when  a  corporation  is  a 
party,  and  also  for  the  inspection  of  books  and  papers  of  the  corporation,  in 
connection  with  the  testimony  of  its  olBcers.  We  have  referred,  by  way  of 
illustration,  to  one  piece  of  evidence  which  plaintiff  expects  to  extract  from 
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snch  documents,  and  there  are  other  matters  of  proof  which  he  also  alleges 
he  verilj  believes  will  be  discovered.  We  think  the  application,  aa  against 
the  defendant  corporation,  is  a  bona  fide  attempt  to  procure  evidence,  and 
comes  clearly  within  the  express  privileges  granted  by  the  sections  cited.  An 
obvious  criticism  upon  the  al>ove  reasons  for  su.staining  the  order  is  that  the 
language  of  snch  sections  of  the  Code  is  equally  broad  with  regard  to  natural 
persons  and  corporations;  and  that,  nevertheless,  the  provisions  have  in  the 
case  of  natural  persons  been  construed  with  the  utmost  stringency.  The 
force  of  this  point  must  be  conceded;  but  it  should  be  remembered  that  any 
theoretical  inconsistency  that  may  arise  results  from  the  artiflcial  and  arbi- 
trary interpretation  which  courts  have  given  to  the  sections,  in  order  to  pro- 
tect individuals  against  Ashing  excursions.  If  the  language  were  taken  lit- 
erally, the  right  to  an  examination  before  trial  would  be  almost  a  matter  of 
course,  both  as  to  natural  persons  and  corporations.  We  see  no  reason  for 
extending  to  corporations  that  special  protection  which,  by  judicial  adjndicar 
tions,  has  been  grafted  upon  the  statute,  and  is  not  contained  in  it.  The  af- 
fidavit upon  which  the  order  was  granted  contains  suflScient  to  uphold  such  or- 
der. It  sets  forth  the  names  of  the  books  and  pap>ers  as  to  the  contents  of 
which  an  examination  is  desired;  the  names  of  two  of  the  officers,  to- wit,  that 
of  the  president  and  that  of  the  secretary  and  treasurer;  and  reasons  why  the 
testimony  of  such  officers,  and  an  exaniinatioa  of  such  books  and  papers,  is 
material  and  necessary.  We  are  not  obliged  to  vacate  the  order  because,  in 
directing  Guild  to  appear  for  examination,  it  does  not  describe  him  as  presi- 
dent, and  the  apparent  intention  was  that  he  should  be  examined  as  an  indi- 
vidual. HeandLyman.thesecretary  and  treasurer,  mnstboth  attend;  buttbe 
questions  to  be  put  to  them  shall  be  confined  to  official  matters  and  acts  of  the 
company,  in  connection  with  the  books  and  documents  produced,  and  shall 
not  extend  to  their  individual  relations  or  transactions  with  plaintiff.  The 
order  should  be  affirmed,  without  costs  of  this  appeal. 


Kane  e.  Metbofoutan  El.  Bt.  Go.  et  ah 
(Common  Pleeu  of  New  York  Citu  and  County,  Oeneral  Term.    December  3, 1889.) 
1.  Costs — ^Ai.tx>wancs— Rights  or  Detendant. 

Code  Civil  Froc.  N.  T.  i  8229,  provides  that  where,  Id  an  action  against  two  or 
more  defendants,  plaintiff  Is  entitled  to  costs  against  one  or  more,  but  not  against 
all  o{  them,  none  of  defendants  are  entitled  to  costs  of  course.  Held,  that  where  two 
defendants  have  united  in  one  answer,  and  judgment  has  been  rendered  against 
one  and  in  favor  of  the  other,  the  successful  defendant  is  not  entitled  to  have  the 
costs  of  trial  taxed  in  his  favor. 
9.  Sake — Costs  on  Appeaj. 

Where  two  defendants  appeal  on  the  same  set  of  papers,  and  the  Jadfrment  is  af- 
firmed as  to  one  and  reversed  as  to  the  other,  but  there  is  no  proof  that  the  sucoessfol 
defendant  paid  or  incurred  any  part  of  the  expense,  and  his  appeal  could  have  been 
just  as  effectively  presented  in  a  less  expensive  manner,  no  disbursements  for  print- 
ing or  for  stenographer's  minutes  will  oe  taxed  in  his  favor. 
8.  Same — Aroumekt  Fees. 

In  such  a  case,  however,  the  successful  defendant  is  entitled  to  his  coats  before 
the  argument,  and  for  the  argument  on  appeaL 

Appeal  from  special  term. 

Action  by  Edith  Kane  against  the  Metropolitan  Elevated  Railway  Company 
and  the  New  York  Elevated  Railway  Company.  Plaintiff  obtained  a  judg- 
ment ag.dnst  both  defendants  at  the  trial  term,  and  on  appeal  (6  N.  7.  Supp. 
526)  this  was  affirmed,  with  costs,  as  to  the  Kew  York  Elevated  Railway  Com- 
pany, but  reversed,  with  costs,  as  to  the  Metropolitan  Elevated  Railway  Com- 
pany. Under  the  order  of  reversal,  thelast-named  defendant  served  on  plaintiff 
a  bill  of  costs,  containing  the  following  classes  of  items:  (1)  Its  costs  and  dis- 
bursements at  the  trial  term;  (2)  the  costs  at  general  term,  including  the 
making  and  serving  a  case  of  more  than  50  folios,  costs  before  argument  at 
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general  term,  and  for  argument  at  general  term ;  (3)  printing  disbursements 
necessarily  incurred  by  this  defendant  in  presenting  its  appeal  to  the  general 
term,  and  a  copy  of  the  stenographer's  minutes  required  for  preparing  the  case 
on  appeal.  The  clerk  disallowed  the  costs  and  disbursements  at  trial  term, 
and  allowed  the  costs  and  disbursements  of  the  appeal.  Code  Civil  Proc.  X. 
Y.  §  3229,  provides:  "Where,  in  *  •  •  an  action  against  two  or  more 
defendants,  the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not  against 
all  of  them,  none  of  defendants  are  entitled  to  costs  of  course." 

On  an  appeal  by  both  parties  from  the  clerk's  taxation  of  costs,  the  follow- 
ing opinion  was  filed  at  the  special  term: 

"Van  Hoesen,  J.  The  Manhattan  Elevated  Railway  Company  would  have 
been  a  proper  party  defendant  to  this  action,  but  the  Metropolitan  Elevated 
Railway  Company  was  nowise  responsible  for  the  grievance  for  which  the 
plaintiii  sought  redress.  It  is  probable  that  the  Metropolitan  Company  was 
made  a  party  by  mistake,  the  attorney  for  the  plaintiff  havi  ng  for  the  moment 
confounded  the  names  of  the  two  companies.  The  defendants'  attorneys  seem 
not  to  have  been  at  all  anxious  to  call  attention  to  the  mistake  until  the  case 
reached  the  general  term,  when  a  reversal  of  the  judgment  against  the  Metro- 
politan Company  was  demanded  on  the  ground  that  it  was  the  Manhattan, 
and  not  the  Metropolitan,  Company  that  ought  to  have  been  made  defendant. 
The  judgment  against  the  Metropolitan  Company  was  necessarily  reversed; 
and  in  the  order  of  reversal  it  is  provided  that  the  plaintiff  and  respondent 
shall  recover  costs  of  the  appeal  against  the  New  York  Elevated  Railway 
Company,  as  to  which  company  the  judgment  was  affirmed,  and  that  the  judg- 
ment against  the  Metropolitan  Elevated  Hallway  Company  should  be  reversed, 
with  costs  to  the  appellant,  the  Metropolitan  Elevated  Railroad  Company.  The 
question  before  me  is  as  to  the  construction  to  be  placed  upon  the  order  of  the 
general  term;  and  I  am  to  decide  what  costs  the  Metropolitan  Company  should 
be  permitted  to  tax  under  that  order. 

"First.  The  costs  of  the  trial  cannot  be  taxed  in  favor  of  the  Metropolitan 
Company.  That  is  clear.  Only  one  answer  was  interposed,  and  in  that  both 
the  New  York  and  the  Metropolitan  Companies  united.  Tlie  two  companies 
were  not  united  in  interest  Costs  were  rightly  awarded  against  the  New 
York  Company.  Section  3229  applies  to  the  case,  and  provides  that  under 
such  circumstances  costs  shall  not  be  awarded  to  the  defendant  in  whose  favor 
judgment  shall  be  recovered.  Note  to  Throop's  Code  1888,  §  8229;  Alli»  v. 
Wheeler,  56  N.  Y.  50;  Sawyer  y.  Thurber,  14  Civil  Proc.  R.  210;  Kraft  v. 
Wilson,  8  Civil  Proc.  R.  362.  The  general  term  meant  to  award  such  costs 
as  could  have  been  taxed  if  the  proper  judgment  had  been  rendered  in  the 
first  instance.  No  costs,  save  costs  of  the  appeal,  can  lawfully  be  taxed  in 
favor  of  the  Metropolitan  Company. 

"Secondly.  The  only  costs  of  appeal  that  should  be  taxed  in  favor  of  the 
Metropolitan  Company  are  twenty  dollars  costs  before  argument  and  forty 
dollars  for  the  argument.  If  there  be  a  right  to  recover  any  disbursements, 
it  has  not  been  made  to  appear.  There  was  only  one  notice  of  appeal;  only 
one  appeal-book,  only  one  set  of  points.  These  were  all  necessary  for  the  de- 
fendant the  New  York  Company  in  the  presentation  of  its  appeal.  The 
judgment  against  the  New  York  Company  was  affirmed,  with  costs,  and  that 
affirmance  carries  with  it  the  liability  to  pay  all  the  expenses  incurred  in  pre- 
paring for  the  argument  of  the  appeal.  The  intention  of  the  general  term 
was  that  the  New  York  Company  should  pay  them.  Why  should  the  clerk 
of  this  court  tax  them  against  this  plaintiff?  The  expense  was  incurred  but 
once.  Wliy  should  it  be  paid  twice?  The  allowance  of  disburseraents  actu- 
ally made,  or  necessarily  to  be  incurred,  is  by  way  of  indemnity  to  the  party 
who  has  made  or  incuri-ed  them.  Did  the  New  York  Company  make  or  in- 
cur these  expenses?  If  it  did,  it  is  not  entitled  to  be  reimbursed,  because  the 
judgment  tlmt  it  appealed  from  has  been  affirmed,  with  .costs.     The  taxation 
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made  by  the  clerk  proceeded  upon  the  erroneoua  theory  that  constructively 
there  was  a  separate  set  of  appeal  papers  printed  by  the  Metropolitan  Com- 
pany. No  such  papers  were  in  fact  printed;  and  that  company,  therefore, 
needs  no  indemnity.  The  plaintiff  ought  not,  in  good  conscience,  to  be  com- 
pelled to  pay  the  expenses  of  printing  the  papers  of  the  New  Yoric  Company; 
and  yet  that  is  praciically  the  effect  of  the  clerk's  taxation.  Under  section 
3265,  the  clerk  may  tax  anew  in  conformity  with  the  rulings  here  made.  In 
cases  where  two  defendants  appeal  upon  the  same  set  of  papers,  and  the  judg- 
ment is  aCBrmed  as  to  one  and  reversed  as  to  the  other,  a  fair  mode  of  adjust-* 
ing  the  expense  would  be  to  divide  the  cost  of  printing  equally  lietween  them, 
flo  that  one-half  of  that  expense  might  be  taxed  by  the  party  who  succeeded  in 
obtaining  the  reversal.  But  then  there  should  be  proof  that  the  expense  was 
in  the  first  instance  paid  or  incurred  equally  by  both  appellants.  There  should 
be  no  post  deaUionem  arrangement.  There  \a  no  proof  here  that  the  Metro- 
politan Company  paid  or  incurred  any  part  of  the  expense.  But  in  this  in- 
stance it  would  be  inequitable  to  divide  the  expense  equally,  because  the  case 
of  the  Metropolitan  could  have  been  presented  without  incumbering  the  rec- 
ord with  the  mass  of  testimony  that  bore  on  the  liability  of  the  New  York 
Company,  though  it  had  not  the  slightest  relation  to  the  case  of  the  Metro- 
politan Company.  A  record  of  a  few  pages,  and  a  brief  of  half  a  page  or  less, 
would  have  been  ample  for  all  the  purposes  of  the  Metropolitan  Company. 
The  expense  of  printing  the  oral  testimony  as  to  the  loss  inflicted  upon  the 
plaintiff  by  the  operations  of  the  New  York  and  Manhattan  Companies  was 
not,  and  in  the  nature  of  things  could  not,  have  been  necessarily  incurred  in 
presenting  the  appeal  of  the  Metropolitan. " 

The  defendant  the  Metropolitan  Company  appeals. 

Argued  before  Larremobe,  G.  J.,  and  Dalt  and  Bookstaveb,  JJ. 

Davtes  <&  Rapallo  {Edroard  8.  Rapallo  and  Brainard  Tolles,  of  counsel,) 
for  appellant.    John  A.  Weekes,  Jr.,  for  respondent. 

Per  Cxtbiah.  The  order  herein  made  and  entered,  and  dated  August  2, 
1889,  denying  the  motion  of  the  appellant  for  a  retaxation  of  said  appellant's 
costs,  and  granting  the  motion  of  the  respondent  for  a  retaxation  of  said  ap- 
pellant's costs,  should  be  af&rmed,  upon  the  opinion  filed  by  Van  Hoesen,  J., 
in  making  sucb  order. 

DiTNKELi,  c.  Simons  et  alA 
(Common  Pleas  of  New  York  City  and  Countu,  Oeneral  Term.    Deoember  3,1889.) 

1.  UaSTEB  and  SBBVANT— DlBOBBTINe  ObDSBS— WBONOrUI.  DlSOHABOK. 

Since  a  master  has  the  right  to  fix  his  own  prices  on  his  goods,  and  to  Insist  that 
any  offer  of  a  smaller  price  should  be  submitted  to  him  for  determination  b;  his 
servant,  the  reasonableness  of  this  order  is  not  a  question  of  fact  for  the  jury;  and 
the  servant's  disobedience  is  not  excused  by  the  fear  that  his  dignity  would  be  im- 
paired in  the  eyes  of  some  customers  if  he  should  comply  with  the  order. 

2.  Bamb — ^Intoxication  as  Obocnd  of  Disohabob. 

Oross  intoxication  of  the  servant  while  on  duty,  though  produced  by  drinldng  liq- 
uor for  sanitary  reasons,  warrants  the  master  in  discharging  him. 
8.  Samb— Condonation  of  Offbnsb. 

The  iotoxication  of  a  servant  while  on  duty  Is  not  condoned  by  the  master's  not 
disctiarging  him  on  the  spot;  but  the  droumstanoes  must  show  tliat  the  delay  was 
owing  to  the  master's  forgiveness,  and  not  to  any  other  good  reason. 

Appeal  from  city  court,  general  term. 

Action  by  Albert  Dunkell  against  Henry  F.  Simons  and  Frederick  O.  Cun- 
ningham, trading  as  H.  F.  Simons  &  Co.,  to  recover  damages  for  plaintiff's 
alleged  wrongful  discharge  from  defendants'  service.    From  a  judgment  af- 

•BevershiK  6  N.  Y.  Supp.  417. 
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firming  the  judgment  of  the  trial  term  in  plaintifF's  tavor,  defendants  appeal. 
For  the  facts  and  former  opinion,  see  5  N.  Y.  Supp.  417. 

Argued  before  Lahremokb,  C.  J.,  and  Daly  and  Van  Hoesbn,  JJ. 

Stapler  &  Wood,  {Henry  B.  B.  Stapler,  of  counsel,)  for  appellants.  Henry 
Parsons,  for  respondent. 

Van  Hoksen,  J.  The  plaintiff,  as  the  servant  of  the  defendants,  was  bound 
to  obey  tlie  lawful  instructions  tliey  gave  as  to  the  manner  in  which  he  sboald 
perform  the  woric  that  they  employed  him  to  do.  It  was  no  excuse  for  his 
disol>eying  his  mast«rs'  orders  that  he  thought  that  his  dignity  would  be  im- 
paired in  the  eyes  of  some  customers  if  he  should,  in  obedience  to  the  defend- 
ants' commands,  apply  to  the  defendants  for  permission  to  sell  goods  at  a 
lower  figure  than  that  at  which  he  had  first  offered  them.  The  defendants 
had  a  right  to  fix  the  prices  upon  their  own  goods,  and  to  insist  that  any  offer 
of  a  smaller  price  should  be  submitted  to  them,  that  they  might  determine 
whether  or  not  it  would  be  better  to  accept  it  than  to  have  an  intending  pur- 
chaser leave  without  buying.  A  clerk  who  is  too  dignified  to  obey  such  an 
order  places  his  employer  in  a  most  embarrassing  position,  for  the  rierk  must 
then  usurp  the  powers  of  his  employer,  and  reduce  the  prices  as  he  pleases, 
or  else  the  price  first  asked  must  be  insisted  upon  even  though  the  customer 
is,  by  a  refusal  to  shade  the  prices,  lost  to  the  store  forever.  A  clerk  who  re> 
fuses  to  obey  such  instructions  ought  not  to  complain  if  bis  employer  has  no 
further  use  for  liim.  It  was  error  to  leave  it  to  the  jury  to  determine  whether 
such  commands  of  the  employer  were  or  were  not  reasonable.  The  law  ad- 
judges them  to  be  reasonable,  and  the  judge  ought  so  to  have  instructed  the 
jury.  It  was  also  error  to  tell  the  jury,  as  the  judge  did  in  substance  tell 
them,  that  the  gross  intoxication  of  the  clerk  would  not  warrant  the  employer 
in  discharging  him  if  it  were  produced  by  drinking  liquor  for  sanitary  rea- 
sons. No  such  palliation  for  drunkenness  in  a  clerk  wliile  on  duty  is  known 
to  tiie  law.  It  would  be  most  unfortunate  if  a  clerk,  who,  by  drunkenness, 
totally  incapacitated  himself  for  the  performance  of  his  duties,  could  compel 
hia  master  to  retain  him  in  his  service  by  setting  up  the  excuse  that  his  ine- 
briety was  the  result  of  an  attempt  to  cure  the  malaria  with  whisky.  It  is 
for  the  jury,  and  not  for  the  court,  to  determine  whether  or  not  the  defen  j- 
ants  had  pardoned  and  condoned  the  offense  of  drunkenness,  and  the  court 
should  tell  the  jury  that  it  did  not  follow  that  the  offense  was  condoned  be- 
cause the  employer  did  not  discharge  the  clerk  on  the  spot;  that  there  must 
be  evidence  of  condonation ;  and  that  tlie  circumstances  must  show  that  the 
employer  had  forgiven  the  clerk,  and  that  the  delay  of  the  employer  in  dis- 
charging him  was  owing  to  forgiveness  of  the  delinquency,  and  not  for  any 
other  good  reason. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  nX. 
the  appeal  in  this  court  to  the  defendants,  to  abide  the  event.    All  concur. 


Hayes  «.  Noubsb. 
(Common  Fleas  of  New  York  Cit]/  anA  Cotmty,  Oenerat  Term.    December  3, 1881.) 

Appeal— Reversal — Restitution  ov  Honet  Paid. 

In  the  exercise  of  discretionary  power  conferred  by  Code  Civil  Proc.  N.  Y.  $  1333, 
the  court  will  order  restitution  of  money  paid  on  a  judgment  wbioh  has  been  re- 
versed on  appeal,  where  it  appears  that  the  judgment  on  appeal  la  in  effect  a  final 
determination  of  the  issues,  though  the  money  originally  belonged  to  the  party  who 
obtained  judgment  in  the  trial  court. 

Oil  motion  for  restitution. 

Action  of  Ellen  T.  Hayes  against  Charles  J.  Nonrse,  Jr.,  an  assignee,  to  re- 
cover purchase  money  paid  on  lands.  A  judgment  for  plaintiff  was  affirmed 
at  the  general  term,  and  the  judgment  paid  by  defendant.  Subsequently  the 
judgment  was  reversed  by  the  court  of  appeals,  (see  22  2f.  E.  Bep.  40,)  and 
now  defendant  asks  restitution. 
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Argued  before  Larrehoue,  G.  J.,  and  Dalt,  J. 

Q.  W.  Wickersham,  for  tbe  motion.     W.  B.  Putney,  opposed. 

Larremork,  C.  J.  This  is  a  motion  for  restitution,  nnder  section  1823  of 
the  Code.  Tlie  plaintiff  purchased  certain  real  estate,  formerly  belonging  to 
defendant's  HSsi^nors,  ut  the  assignee's  auction  sale,  and,  under  the  terms  of 
sale,  paid  10  per  cent  of  the  amount  of  her  bid  to  bind  the  bargain.  Stie  sub- 
seqiientlf  rejected  the  title,  and  brought  the  present  action  to  recover  the 
amount  of  her  deposit.  She  obtained  a  judgment  in  her  favor  at  special  and 
general  terms  of  this  court.  The  defendant  thereupon,  for  reasons  wliich 
seem  perfectly  proper,  and  of  whicli  the  court  of  last  resort  has  approved, 
(107  N.  Y.  577,  14  N.  £.  Rep.  508,)  paid  the  amount  of  said  judgments,  and 
satisfied  the  same.  Upon  appeal  to  the  court  of  appeals  said  judgments  in 
plaintiff's  favor  were  reversed,  and  defendant  now  demands  restitution  of  the 
amount  so  paid.  22  N.  £.  Kep.  40.  The  phraseology  of  section  1823  of  the 
Code  makes  the  right  to  a  restitution  discretionary  with  the  court  in  all  eases. 
Counsel  for  defendant  cites  aiijudications  in  which  the  property  in  dispute 
had  originally  belonged  to  the  defendant.  Such  a  case  was  Costar  v.  Peters, 
4  Abb.  Pr.  (K.  S.)  53,  which  was  an  action  for  ejectment,  and  in  which  the 
plaintiff  by  execution  had  been  placed  in  possession  of  the  premises  sued  for. 
Similar  in  effect  was  Murray  v.  Berdell,  98  N.  Y.  480,  in  which  the  property 
of  defendant  had  been  sold  under  execution  to  discbarge  a  debt  alleged  to  be 
due  the  plaintiff.  We  do  not  consider  these  cases  analogous  in  principle  to 
the  case  at  bar,  because  here  the  money  deposited  was  originally  plaintiffs 
money,  and  therefore  does  not  stand  for  property  of  whicli  in  the  first  instance 
defendant  had  been  deprived.  If  there  appeared  any  feasible  chance  of  plain- 
tiff's  obtaining  a  different  result  on  the  new  trial  which  the  court  of  appeals 
has  ordered,  we  should  be  inclined  to  deny  the  present  motion.  Defendant 
elected  to  satisfy  the  judgments,  wliich  was  equivalent  to  returning  to  plain- 
tiff her  deposit,  to  be  kept  in  her  custody  pendente  lite.  It,  therefore,  there 
remained  any  actual  uncertainty  as  to  the  ultimate  right  to  such  money,  it 
would  be  more  equitable  not  to  interfere  with  its  present  custody,  but  to  hold 
defendant  to  his  election  until  final  judgment  and  final  affirmance  on  appeal. 
But  inspection  of  the  pleadings  shows  that  the  court  of  appeals  has  passed 
upon  and  authoritatively  decided  the  only  question  raised.  The  new  objection 
which  counsel  for  plaintiff  seeks  to  interject  upon  this  motion  could  not  be 
urged  upon  a  new  trial,  without  an  amendment  of  the  complaint  amounting 
to  a  sul»tantial  change  of  base.  We  are  not  called  upon  here  to  say  whether 
a  motion  for  such  amendment  could  underany  circumstances  prevail;  and  cer- 
tainly we  are  not,  when  the  present  application  is  addressed  to  our  discretion, 
bound  to  consider  what  plaintiff's  possible  status  might  be  if  a  motion  for  a 
radical  amendment  had  been  made  and  granted.  Upon  the  case  as  it  stands, 
the  court  of  last  resort  has  finally  determined  in  defendant's  favor  the  only 
issue  involved,  and  therefore,  in  the  exercise  of  our  discretion,  it  is  just  that 
tbe  order  of  restitution  should  be  made.    The  motion  should  be  granted. 


People  v.  Ketterle  et  al. 
(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term,    December  3, 1880.) 
Baij. — FoBFEiTKD  RscoayiZANCE — Motion  to  Repusd  Monet  Paid. 

On  a  motion  to  refund  money  paid  on  a  forfeited  recognizance,  proof  of  service 
of  notice  on  the  district  attorney  must  be  made,  and  a  certificate  of  the  deposit, 
and  a  certified  copy  of  tbe  order  discharging  the  recognizance,  prodaoed. 

On  motion  to  refund  money  paid  on  forfeited  recognizance.    For  former 
report,  see  6  N.  Y.  Supp.  957,  mem. 

Argued  before  Laruehore,  C.  J.,  and  Dalt  and  Yan  Hoesen,  JJ. 
/.  H.  Fellouu,  Dist.  Atty.,  for  the  Feople.    A.  P.  Pitch,  for  defendants. 
v.7N.Y.8.no.l4 — 42 
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Per  Curiam.  This  Is  an  application  to  require  the  comptroller  to  refund 
to  the  surety  the  sum  of  8300  paid  by  hltn  to  the  diBtrict  attorney  in  satisfac- 
tion of  the  judgment  on  a  forfeited  recognizance  against  sucti  surety  and  one 
Valentine  Ketterle,  on  proof  that  on  June  3,  1889,  an  order  was  made  by  the 
:general  term  of  this  court  discliarging  and  canceling  the  said  judgment.  5 
N.  Y.  Supp.  957.  mem.  Proof  of  service  of  the  notice  upon  the  district  at- 
torney must  be  produced;  also  certificate  of  the  comptroller  or  chamberlain  aa 
^  deposit  with  him.  and  certlfled  copy  of  the  order  discharging  the  recogni- 
'Zance;  and  application  may  be  renewed  on  such  papers.     All  concur. 


Peoplb  v.  Higoins  et  al. 
(Common  Pleas  of  New  York  Cttu  and  County,  Qetieral  Term.    December  9, 188B.) 

BAII<— JUDOMBST  ON  FORFBITSD  RSCOONIZANOE — VACATION. 

Defendant  was  produced  by  his  surety  on  the  day  set  for  trial,  bnt,  complain- 
ant failing  to  appear,  though  subpoenaed,  the  case  was  adjourned  to  another  day, 
when  defendant  was  again  produced;  complainant  again  failing  to  appear,  after 
having  been  subpcenaed.  Afterwards  the  case  was  again  called,  and  neither  de- 
fendant nor  complainant  appearing,  neither  having  been  summoned,  defendant's 
recognizance  was  forfeited.  The  surety  afterwards  surrendered  defendant,  and  he 
was  discharged ;  complainant  again  failing  to  appear.  Held,  that  the  judgment  on 
his  recognizance  should  be  vacated. 

On  motion  to  vacate  judgment  against  Thomas  Higglns,  principal,  and  £. 
P.  H.  Martin,  surety,  on  a  forfeited  recognizance. 
Argued  before  Larremore,  G.  J.,  and  Dalt  and  Van  Hoesen,  JJ. 
/.  M.  FellovM,  Dist.  Alty.,  for  the  People.    E.  F.  Hassep,  for  defendants. 

Per  Curiam.  It  appears  In  this  case  that  the  prisoner  was  produced  by 
his  surety  on  the  day  when  the  cause  was  set  down  for  trial,  February  20, 
1889,  and  appeared  there  with  all  bis  witnesses,  but  the  complainant  lailetl  to 
appear,  although  duly  subpoenaed;  that  the  cause  was  adjourned  to  the  27th 
February,  1889,  when  the  prisoner  was  again  produced  by  his  surety,  and  at- 
tended with  his  witnesses  in  court,  and  the  complainant  failed  to  appear,  al- 
though he  had  been  personally  served  with  a  snbpcena,  and  notified  to  come  to 
court  on  that  day ;  an  attachment  was  then  ordered  against  the  complainant,  and 
the  prisoner,  his  surety,  and  witnesses  departed;  tliat  on  the  4th  day  of  March 
the  cause  was  again  called,  although  the  prisoner  and  lils  surety  liad  no  no- 
tice of  its  being  set  down  for  tliat  day,  and  fiiiled  to  appear,  but  theoomplaiu- 
ant  also  failed  to  appear  at  that  time,  he  not  having  been  subpoenaed,  because 
the  oflScer  who  attempted  to  servehini  could  not  find  him  at  his  residence  at 
that  time.  The  recognizance  was  forfeited  on  said  last-named  day.  On  sub- 
sequently learning  that  it  had  been  forfeited,  the  surety  produced  the  prisoner, 
and  surrendered  hira,  on  June  3,  1889.  Uis  cause  was  set  down  for  trial  the 
next  day.  His  witnesses  attended  at  that  time.  The  complainant  did  not 
appear,  the  oQlcer  not  being  able  to  serve  him  with  a  subpoena,  and  the  pris- 
oner was  then  discharged.  If  the  sfiidavit  of  tlie  subpoena  server  is  to  be 
taken  as  suflicient  evidence  that  the  complainant  was  notified  to  apf>ear  in 
court,  then  we  must  assume  that  the  reason  why  the  cause  was  never  tried 
was  because  of  his  neglect  to  prosecute.  It  does  not  appear  that  any  obstruc- 
tion to  justice  was  caused  by  any  act  of  the  prisoner  or  his  surety.  The  prose- 
cution was  for  assault  and  battery.  I  think  the  judgment  on  the  recognizance 
should  be  discharged.    All  concur. 
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Feoplb  v.  Samuels  et  cH. 

(Convmon  Pleat  of  New  York  City  and  County,  General  Term.    December  3, 1888.) 

B.UJ/ — Judgment  of  Forfeited  Keooonizanoi — ^Vacation. 

Where  a  defendant  whose  reco^lzance  has  been  forfeited  Is  afterwards  surren- 
dered by  his  surety,  tried,  and  disoharged,  complainant  not  appearing,  judgment 
on  the  forfeited  recognizance  will  not  be  vacated  on  the  certificate  of  the  district 
attorney  that  the  people  have  lost  no  rights  by  defendant's  failing  to  appear  when 
liis  case  was  first  called,  bat  it  must  be  shown  that  complainant  and  the  principal 
witnesses  for  the  people  were  subpoenaed,  and  diligence  used  to  bring  them  into 
court  when  the  prisoner  was  tried  and  discharged. 

On  motion  to  vacate  judgment  on  a  forfeited  recognizance  against  Samuel 
Samuels,  principal,  and  Juliua  Israels,  surety. 
Argned  before  Labremobe,  C.  J.,  and  Dalt  and  Van  Hoesen,  JJ. 
J.  R.  Fellows,  Dist.  Atty.,  for  the  People.    Ph.  ffratz,  Jr.,  for  defendants. 

Feb  Cuiuah.  The  prisoner  was  arraigned  for  misdemeanor,  to-wit,  assault 
in  the  third  degpree  on  Jacob  Levermann.  He  was  held  to  bail  in  the  sum  of 
8800,  called  for  trial  on  January  31,  1889,  failed  to  appear,  and  his  bond  was 
forfeited,  judgment  being  entered  on  May  16,  1889.  Xo  excuse  for  his  fail- 
ure to  appear  is  shown.  On  May  29,  1889,  the  snrety  produced  the  prisoner, 
the  case  was  called,  and  the  complainant  failed  to  appear,  and  defendant  was 
fully  and  finally  discharged.  The  petition  and  the  certificate  of  the  district 
attorney  state  tliat  the  people  have  lost  no  rights  by  reason  of  the  prisoner's 
failing  to  appear  on  the  date  first  set  for  his  trial.  The  record  of  the  general 
sessions  states  that  the  complainant  cannot  be  found.  In  the  case  of  People  v. 
Carey,  5  Daly,  533,  it  was  held  that  the  certificate  of  the  district  attorney  that 
the  prosecution  has  notsuflered  by  the  failure  of  the  prisonerto  appear  on  the 
day  first  set  for  his  trial  is  not  sufficient  to  warrant  the  court  in  discharging  the 
judgment  on  the  forfeited  recognizance,  but  tliat  the  court  will  require  evi- 
dence that  the  prosecutor  or  the  witnesses  for  the  people  had  notice  of  the  sub- 
sequent arraignment,  and  the  proceedings  in  court,  when  the  prisoner  was 
acquitted.  A  copy  of  the  evidence  upon  wlilch  the  indictment  was  found 
must  be  produced,  and  the  principal  witnesses  for  the  people  or  the  complain- 
ant should  be  examined  as  to  whether  they  were  subpoenaed  to  appear  in 
court  wlien  the  prisoner  was  arraigned.  It  must  appear  fully  that  sufficient 
effort  was  made  to  find  the  complainant,  with  full  particulars  as  to  his  last 
known  place  of  residence,  and  the  diligence  used  to  bring  him  into  court. 

Application  denied,  with  leave  to  renew  on  further  proo&.    All  concur. 


People  v.  Smith  et  al. 

(Common  Fleas  of  New  York  City  and  County,  General  Term.    December  8, 1889.) 

BAn< — JuDomNT  on  FoarEiTED  Reooonizanc^-Vacation. 

Judgment  entered  on  a  forfeited  recognizance  will  not  be  discharged  on  the  ground 
that  defendant  was  afterwards  surrendered,  tried,  and  acquitted,  unless  it  is  proved 
that  the  complainant  and  the  principal  witnesses  for  the  people  were  subpoenaed, 
and  had  notice  of  the  subsequent  arraignment  in  court,  when  acquittal  was  had. 

On  motion  to  vacate  judgment  on  a  forfeited  recognizance  against  Prank 
A.  Smith,  principal,  and  Francis  J.  Fitzpatrick,  snrety. 

Argued  before  Labbemore,  C.  J.,  and  Daly  and  Van  Hoesen,  JJ 

/.  H.  Fellows,  Dist.  Atty.,  for  the  People.    J.  M.  Tiernei/,  for  defendants. 

Feb  Cttbiam.  The  prisoner  was  charged  with  assault  In  the  third  degree 
on  Daniel  N.  Hurlburt  on  the  17th  July,  1888,  and  was  held  to  bail  in  the 
sum  of  8800.  He  left  the  state,  went  to  Colorado,  and  remained  there  several 
months.  While  he  was  absent,  and  on  Decemtter  10,  1888,  he  was  called  for 
trial,  and,  not  appearing,  his  bond  was  forfeited,  and  Judgment  entered  oa 
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May  16,  1889.  In  the  month  of  AaguBt,  1889,  he  retnrned  to  the  dfy,  and 
surrendered  himself,  and  on  August  6th  bis  case  was  called  for  trial.  The 
petition  states  that  subpoenas  had  l>een  duly  issued  to  the  witnesses  in  the 
cause,  but  does  not  say  whether  they  attended.  It  also  says  that  the  pris- 
oner duly  appeared  on  said  last-named  day,  and,  after  a  hearing  in  said  case, 
was  discharged ;  and  sets  forth  that  the  people  of  the  state  were  not  in  any 
way  prejudiced  by  his  failure  to  appear  on  the  day  first  set  for  his  trial,  and 
that  the  people  have  lost  no  rights  by  reason  of  such  failure;  and  the  district 
attorney  of  the  city  of  New  York  certifies  to  the  same  effect.  We  have  held 
that  a  judgment  entered  upon  a  forfeited  recognizance  will  not  be  discharged 
on  proof  that  the  prisoner  was  subsequently  surrendered  and  acquitted  on 
trial,  unless  it  appears  that  the  prosecution  has  not  been  deprived  of  proofs 
by  the  delay.  The  court  will  require  proof  that  the  prosecutor  or  the  wit- 
nesses for  the  people  had  notice  of  the  subsequent  arraignment  and  proceed- 
ings in  court  when  the  acquittal  was  had,  and  a  copy  of  the  evidence  upon 
which  the  indictment  was  found  should  be  produc«l  to  the  court,  and  the 
principal  witnesses  for  the  people  or  the  complainant  should  be  examined  aa 
to  whether  they  were  subpoenaed  to  appear  in  court  when  the  prisoner  was  ar- 
raigned. People  V.  Carey,  5  Daly.  533.  The  practice  pointed  out  in  that 
case  must  be  pursued  in  this.  Application  refused,  with  leave  to  renew  on 
further  proofs. 

People  «.  Baek  et  al. 

(Common  Pleat  of  New  York  Ctty  and  County,  Oeneral  Term.    Seoember  S,  1880.) 

BMJLi—JvDaitxsr  on  Fobteitbd  RECoaNiZANCB— Vacation. 

Where  it  does  not  appear  that  the  people  lost  any  rights  by  default  of  a  prisoner, 
who  was  afterwards  produced  and  convicted,  the  excuse  for  default  being  that  he 
was  present,  but  did  not  answer,  as  he  did  not  hear  his  name  called,  a  foneitnie  of 
the  recognizance  will  l>e  set  aside. 

Application  to  discharge  a  judgment  and  forfeited  recognizance,  la  which 
Louis  Baer  was  principal,  and  Jacob  Goldstein  surety. 
Argued  before  Labubmobe.  G.  J.,  and  Da.ly  and  Van  HoB8e3T.  JJ. 
J.  K.  Fellows,  Dist.  Atty.,  for  the  People.    Adolph  Cohen,  for  defendants. 

Pbb  Cubiam.  The  prisoner  was  guilty  of  cruelty  to  a  horse,  and  was  to 
appear  for  trial  on  October  14,  1886.  at  the  court  of  special  sessions.  The 
surety  and  the  petitioner  were  present,  but  failed  to  answer,  the  excase  being 
that  they  did  not  hear  their  names  called.  The  recognizance  was  thereupon 
forfeited.  On  December  2,  1886,  the  prisoner  was  produced  by  the  surety  for 
trial  at  the  special  sessions,  and  was  convicted  of  the  offense,  and  adjudged 
to  pay  a  fine  of  95,  which  was  paid.  It  does  not  appear  that  the  people  lost 
any  rights  by  their  default    The  application  should  therefore  be  granted. 


People  e.  Devine. 
{Common  Pleat  of  New  Tork  City  and  County,  Oeneral  Term.    Decembers,  ISSS.) 

Bail— JtJDQMKNT  on  Fobpeitbd  RBooomzANOB— Vacation. 

The  certificate  of  the  district  attorney  is  not  sufficient  proof  that  the  state  lost  no 
rights  by  failure  of  a  prisoner,  afterwards  acquitted,  to  appear  according  to  the 
obligation  of  the  recognizance,  but  the  facts  mast  also  be  shown  In  detail.  In  order 
that  the  court  may  determine  the  question. 

Application  to  discharge  a  judgment  and  forfeited  recognizance. 

Argued  before  Labbbmore.  C.  J.,  and  Dalt  and  Yan  Hoesen,  JJ. 

/.  K.  Ftilows,  Dist.  Atty.,  for  the  People.     Wm.  H.  Miller,  for  defendant. 

Peb  Cubiah.     The  certificate  of  the  district  attorney  has  never  been  taken 
as  sufficient  proof  that  the  people  lost  no  rights  by  the  failure  of  the  prisoner  to 
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appear  In  pursuance  of  the  obligation  of  the  recognizance.  The  certificate  of 
the  district  attorney  must  be  supplemented  by  proof  that  the  people  lost  no 
rights.  Was  the  prosecutor  present  when  the  prisoner  was  acquitted?  Did 
be  testify?  If  the  prisoner  was  acquitted  because  a  witness  was  absent  when 
the  trial  came  on,  then  the  people  did  lose  rifthts  in  consequence  of  the  pris- 
oner's non-appearance.  The  fncts  must  be  set  out  in  detail,  in  order  that  the 
court  may  determine  for  itself  whether  or  not  the  people  lost  rights.  Motion 
denied,  with  leave  to  renew. 

People  v.  Bbady  et  al. 
(Common  Float  of  New  York  dty  and  County,  Oeneral  Term.    December  2, 1'889.) 

BaU/— JusemiKT  os  FoBniTKD  Reooomizakcb — Vacation. 

Wliere  tbe  security  for  one  aocused  of  Iceeplng  open  on  Sunday  a  place  for  sale  of 
Uqnor  made  effort  to  aecnre  his  doe  attendance,  but  failed,  and  the  prisoner  after- 
wards appeared,  was  convicted,  and  paid  t(  fine,  the  forfeited  recognizance  will  be 
disohari^d. 

Application  to  discharge  a  Judgment  and  forfeited  recognizance,  in  which 
James  Brady  was  principal,  and  Oscar  J.  Mayer  surety. 

Argued  before  Lakhemokk.  0.  J.,  and  Daly  and  Van  Hoesen,  JJ. 

John  R.  Fellows,  Dist.  Atty.,  for  tbe  People.  Tototuend,  Dyett  <&  Bin- 
*Utn,  for  defendants. 

Per  CrmiAH.  The  prisoner  Brady  was  accused  of  keeping  open  on  Sunday 
a  place  duly  licensed  for  the  sale  of  spirituous  liquors.  No.  §42  First  avenue. 
He  was  admitted  to  bail  in  the  sum  of  $100,  and  required  to  appear  for  trial 
on  the  5th  day  of  December,  188ti.  The  security  made  effort  to  secure  bis  at- 
tendance on  that  day,  but  was  unsuccessful,  and  tiie  bond  was  forfeited.  On 
the  28th  May,  1889,  the  prisoner  appeared  before  tlie  court,  was  tried,  con- 
victed, and  sentenced  to  pay  a  fine,  which  he  did  pay.  The  application  to 
4li8charge  tbe  judgment  and  tlie  forfeited  recognizance  should  be  granted. 


PaoFLB  «.  Fltnn  et  dU' 
(Common  Pleat  of  New  Tork  CUy  and  County,  Oeneral  Term.    December  2, 1889.) 

Bail— Jusomnrr  on  FonrBrntD  RBCoaNiZAKOa— Vacation. 

A  forfeited  recognlianoe  will  be  discbareed,  where  It  appears  that  tbe  default  was 
cansed  by  tbe  prisoner's  removal  from  hu  former  place  of  employment  and  resi- 
dence; that  his  security  did  not  know  of  the  default  till  after  tbe  forfeiture;  and 
tbat  the  prisoner  was  afterwards  convicted,  and  the  fine  paid ;  and  it  does  not  ap- 
pear that  the  people  lost  any  rights  by  the  delay. 

Application  to  discharge  a  judgment  and  forfeited  recognizance,  in  whlcb 
Patrick  Flynn  was  principal  and  Patrick  J.  Carroll  surety. 

Argued  before  Lakremore,  C.  J.,  and  Daly  and  Van  Hoesen,  JJ. 

J.  a.  PMowt,  Dist.  Atty.,  for  the  People.  William  J.  Nieholnon,  for  de- 
fendants. 

Per  CinuAH.  This  was  a  prosecution,  under  tbe  excise  law,  for  keeping 
open  on  Sunday  a  place  duly  license  I  for  the  sale  of  spirituous  liquors,  at  5U 
Kutgers  street.  The  recognizance  was  forfeited  on  the  25th  Marcii,  1889,  and 
tbe  reason  of  the  prisoner  not  being  present  on  that  day,  when  his  case  was 
called,  was  due  to  his  removal  from  his  former  place  of  employment  and  resi- 
dence, and  that  his  security  did  not  ascertain  the  fact  of  his  non-appear- 
ance until  subsequent  to  the  forfeiture.  On  August  6,  1889,  the  surety  pro- 
duced the  principal  in  court,  who  was  tliereupon  tried  for  tbe  offense,  found 
guilty,  and  sentenced  to  pay  a  fine  of  830,  whicli  has  been  paid.  It  does  not 
Appear  that  tbe  people  have  lost  any  righto  by  reason  of  tbe  delay.  The  appli- 
cation should  therefore  be  granted. 
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People  «.  Pebutein  et  dl. 
(Common  Pleat  of  Sew  York  OUiy  and  County,  Oenernl  Term.    December  8, 1889.) 

BaHi — JUDOMBNT  OS  POBTEITED  RsOOOyiZANOS — ^VACATION. 

A  judgment  on  a  forfeited  recognizance  will  be  vacated,  where  accused  was  oon- 
flned  to  his  bouse  by  illness  on  tne  day  set  for  trial,  and  died  soon  after. 

Application  to  vacate  judgment  against  Elias  H.  Perlstein,  as  principal,  and 
one  Wollowitz,  as  surety,  entered  on  forfeited  recognizance. 

Argued  before  Lakremobe,  C.  J.,  and  Daly  and  Yam  Hobsen,  JJ. 

J.  B.  Fellows,  Diat.  Atty.,  for  the  People.  Samuel  J.  Crook,  tot  defend- 
ant. 

Per  Cxtbiam.  The  prisoner  was  accused  of  selling  and  disposing  of  goods 
on  a  Sunday,  and  held  to  bail  in  the  sum  of  8100,  and  required  to  appear  for 
trial  on  December  28, 1888.  On  timt  day  he  was  ill,  and  confined  to  the  house, 
and  died  on  January  '60,  1889.  The  judgment  subsequently  entered  ■on  May 
16t  1889.  on  the  forileited  recognizance,  should  be  vacated. 


People  v.  PerIstein  et  al. 
(Common  Pleat  of  New  York  CUy  and  County,  General  Term.    December  3, 1889.) 

Baii<— JcDOitiNT  ON  Forfeited  Reooonizakob— Vacation. 

A  judgment  on  a  forfeited  recognizance  will  be  vacated,  where  the  sure^  after- 
wards produces  the  accused  in  court,  and  he  pleads  guilty,  and  pays  a  fin& 

Application  to  vacate  judgment  against  Meyer  S.  Perlstein,  as  principal,  and 
one  Wollowitz,  as  surety,  entered  on  forfeited  recognizance. 
Argued  before  Labbehobe,  C.  J.,  and  Daly  and  Van  Hoesem.  JJ. 
/.  R.  Fellows,  Dist.  Atty.,  for  the  People.    Samuel  J.  Crook,  for  defendant. 

Peb  Cubiam.  The  prisoner  was  accused  of  publicly  offering  merchandise 
for  sale  on  Sunday,  and  held  to  bail  in  the  sum  of  8100.  The  recognizance 
was  forfeited  on  the  21st  day  of  February.  1889,  on  which  day  he  failed  to  ap- 
pear for  trial.  On  the  3d  day  of  June  following  the  surety  caused  the  pris- 
oner to  be  produced  in  court.  He  pleaded  guilty,  and  a  fine  of  five  dollars  was 
imposed  upon  him,  which  be  paid.     The  application  should  be  granted. 


DoERB  et  al.  V.  Woolsey. 
(Common  Pleas  of  New  York  City  and  County,  General  Term,    Decembers,  1888.) 

BaLB — BlOHTS  AND  REMEDIES — ACTION  FOR  PRICE. 

Plaintiffs  delivered  a  pair  of  horses  to  defendant's  coachman,  with  a  notice  that 
they  would  cost  (200  more  than  a  foi'mer  pair,  which  message  was  given  to  defend- 
ant, who  kept  and  used  the  horses  from  that  time.  She  tuTd  her  coachman  plain- 
tiffs would  have  to  see  her  son,  who  did  all  her  business;  but  the  message  was  not 
given  to  plaintiffs.    Meld,  defendant  was  liable  for  the  tHOO. 

,  Motion  for  a  reargument.  For  former  report,  see  5  N.  Y.  Supp.  447. 
Argued  before  Larremobe,  C.  J.,  and  Daly  and  Yam  Hoesem,  JJ. 
P.  C.  Tolman.  for  appellant.    R.  C.  Sahaider,  for  respondents. 

Daly,  J.  I  have  read  the  evidence  in  the  case  and  the  briefs,  and  it  does 
not  appear  that  the  general  term  overlooked  anything  in  either.  The  original 
contract  to  supply  defendant  with  a  pair  of  horses  upon  the  original  terms 
was  not  lost  sight  of;  for  it  was  in  view  of  that  original  contract,  and  the  sub- 
sequent assent  to  a  modification  as  to  price,  (assumed  from  the  retention  by 
the  defendant  of  the  last  pair  of  horses  sent  to  her,  with  knowledge  that  S200 
additional  was  demanded  for  them,)  that  the  general  term  cited  the  cases  of 
Manufacturing  Co.  v.  Dunning,  41  Hun,  638,  and  Dent  v.  Steam-Ship  Co.,  4i> 
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N.T.  890.  Tbejustice whorenderedthejudgraent.iindthefireneraltermof this 
court,  have  held  that  the  act  of  the  defendant  in  retaining  the  horses,  with  ex- 
press notice  that  their  price  was  820U  above  the  original  contract,  was  an  as- 
sent to  such  price,  and  agreement  to  pay  it.  The  plaintiffs  were  not  bound 
to  give  notice  to  the  defendant's  son  because  he  had  charge  of  the  negotiation. 
It  was  for  the  defendant,  after  receiving  notice,  to  refuse  the  horses,  or  to 
notify  her  son  to  negotiate  concerning  this  additional  demand,  if  she  desired 
to  retain  them.  It  was  not  until  some  time  after  she  had  received  the  horses, 
with  notice,  and  when  a  bill  was  presented  for  the  additional  price,  that  she 
referred  plalntifTs  to  her  son;  and  this  did  not  avoid  the  effect  of  her  retaining 
the  horses.  Besides,  the  son,  when  applied  to  by  plaintiffs,  refused  to  hear 
them.  The  motion  for  a  reargument  should  be  denied,  with  $10  costs.  All 
concur. 


Van  Etten  v.  Newton  et  al. 
(Common  Ptetu  of  Kew  York  CUy  and  County,  Oeneral  Term.    December  3, 1889.) 

APPBAIi — Rkhbarino. 

Where  judgment  bas  been  rendered  for  demurra^  on  the  crround  that  the  delay 
was  due  to  defendants'  negUKence,  and  it  afterwards  appears  that  the  delay  was  due 
to  third  persons,  and  that  defendants  had  stipnlated  with  plaintiff  that  they  should 
not  be  liable  for  demurrage  unless  the  delay  was  improperly  caused  by  defendants, 
a  rebearing  will  be  granted. 

Motion  for  reargument,  or  for  leave  to  appeal  to  the  court  of  appeals. 
For  statement  and  former  opinion,  see  6  N.  Y.  Supp.  531. 
Argued  before  Labrehore,  0.  J.,  and  Daly  and  Van  Hoesen.  JJ. 
Bdward  D.  McCarthy,  for  appellants.    Hyland  &  Zahriskie,  for  respond- 
ent 

DaIiT,  J.  There  is  no  question  of  law  in  this  case  which  would  Justify  us 
in  sending  the  appeal  to  the  court  of  appeals.  The  effect  of  the  stipulation 
in  the  order  for  the  coal  which  the  defendants  gave  to  plaintiffs  was  to  relieve 
them  from  liability  for  demurrage,  nnless  the  detention  of  the  boat  was  due 
to  other  than  unjust  or  improper  delay  on  defendants'  part  in  loading,  where 
it  does  not  appear  that  the  recipient  of  the  order  was  ignorant  of  the  condi- 
tions indorsed  upon  it.  Hackett  v.  Stiekney,  23  Blatcbf.  566,  27  Fed.  Rep. 
878.  But  there  is  a  question  of  fact  in  the  case  upon  which  appellant  should 
be  allowed  an  opportunity  to  be  heard ;  that  is,  whether  the  delay  in  loading 
the  boat  from  the  8th  to  the  17th  of  May,  or  for  any  part  of  that  time,  was  an 
unjust  and  improper  delay.  I  And  from  the  evidence  that  the  defendants  had 
DO  control  over  the  transportation  of  coal  from  the  mine  to  Perth  Amboy; 
that  they  ordered  it  on  the  10th,  but  none  came  until  the  15th,  when  80  tons 
arrived,  and  were  put  on  the  brat, — the  balance  not  arriving  until  the  17th, 
when  the  loading  was  completed;  and  that  the  sole  fault  lay  with  the  railroad 
eompany.  Against  the  default  of  third  parties  the  defendants  might  reason- 
ably avail  themselves  of  their  stipulation,  and  this  seems  to  be  such  a  case. 
And  as  the  decision  of  this  court  attlrming  the  judgment  was  placed  upon  the 
ground  that  the  delay  was  due  to  the  derendants,  and  was  unjust  and  im- 
proper, and  as  the  point  was  not  argued  on  the  appeal,  I  think  a  reargument 
■boold  be  permitted. 

LooEWOOD  e.  Twenty-Third  St.  Bt.  Co. 
ICommon  Fleaa  of  New  York  City  and  County,  General  Term.   December  9, 1888.) 

Dahaoes— Whin  Ezcmsrvi. 

In  awarding  damages  for  personal  injury,  the  best  criterion  is  the  average  amount 
awarded  for  Injuries  of  a  like  nature  and  extent;  and,  where  the  verdict  largely 
exceeds  this  average.  It  will  be  set  aside,  unless  plaintiff  consents  to  its  reducuon. 
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Appeal  from  trial  term. 

Action  of  Angplena  C.  Lockwood  against  the  Twenty-Third  Street  Bailwajr 
Company  fordaioages  on  account  of  personal  injury.  Trial  by  jury,  and  ver- 
dict for  plaintiff.  From  the  judgment  entered  on  the  verdict,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendant  appeals. 

Argued  before  Larremore,  C.  J.,  and  Van  Hoeven,  J. 

iMlie  W.  Russell,  for  appellant.  Amcmx,  Riteh  &  Woodford,  for  re- 
spondent. 

Van  HoESia^,  J.  In  Jennings  t.  Van  Schaick,  13  Daly,  7,  this  court  said: 
"Where  a  verdict  is  much  above  or  much  below  theaveraaje.  it  is  fair  to  infer, 
unless  the  case  presents  extraordinary  features,  that  partiality,  prejudice,  or 
some  other  improper  motive  has  led  the  jury  astray."  The  verdict  in  this 
case  is  far  above  the  average.  The  plaintift  has  recovered  $10,000  for  an  in- 
jury to  the  sciatic  nerve,  and  for  an  intlarnmalion  of  a  broiid  ligament  that 
sustains  the  utei-us,  accompanied  by  obstinate  constipation,  the  suppression 
of  menstruation,  and  nervous  prostration.  The  plaintifF  is  44  years  of  age, 
and  at  the  time  of  the  accident  was  almost  43, — near  the  period  at  wliich 
menstruation  ceases,  in  obedience  to  a  law  of  nature.  She  had  formerly  bad 
an  inflammation  of  the  ligament  and  of  the  utertts,  but  for  three  years  prior  to 
the  accident  had  not  suffered  from  that  ailment  She  was  never  a  robust 
woman ;  but  she  is  more  feeble  now  than  she  was  formerly,  and  she  has  suf- 
fered considerable  pain,  and  a  great  deal  of  inconvenience.  She  suffers  when 
she  walks,  and  she  is  not  strong  enougli  to  do  house-work.  These  inBrmities 
are  all  deplorable,  but,  compared  witli  the  verdicts  that  juries  are  in  the  habit 
of  giving  where  the  injuries  are  quite  as  severe  as  those  of  which  the  plaintiff 
complains,  this  verdict  is  inordinately  larf^e.  Site  is  not  entitled  to  recover 
for  loss  of  time,  or  for  medical  attendance,  because  those  are  items  of  damage 
recoverable  by  her  husband.  Her  claim  is  for  compensation  for  pain  and 
suffering,  and  when  that  has  been  satisfied  the  demand  of  her  husband  must 
be  met.  The  consideration  to  which  I  have  just  referred  ought  not  to  influ- 
ence our  estimate  of  the  recompense  which  the  plaintiff  herself  ought  to  re- 
ceive; but  it  may  well  be  borne  in  mind  that  pain  and  suffering  are  the  only 
elements  of  damage  that  the  jury  ought  to  have  combined.  It  is  ditlicult  to 
estimate  the  damages,  and,  as  has  already  been  said,  the  best  attainable  cri- 
terion of  the  reasonableness  of  a  verdict  is  its  conformity  to  the  averafje  amount 
awarded  by  juries  In  cases  in  which  injuries  of  like  nature  and  like  extent 
have  been  sustained.  Judged  by  that  standard,  our  experience  and  observa- 
tion toach  us  that  this  verdict  is  not  reasonable.  We  shall  set  aside  the  ver- 
dict, and  order  a  new  trial,  on  the  payment  by  the  defendant  of  the  costs  of 
this  appeal  and  of  the  last  trial,  unless  the  plaintiff  will  stipulate  to  reduce 
the  damages  to  94,000. 


LiND  et  al.  v.  Brasnder  et  al. 
{Common  Pleas  of  New  York  City  and  County,  OeneraX  Term.    December  3,  ISSSk) 

1.  Hechakios'  Liens — Abandonmbnt  bt  CJontraotob — Riqhts  of  SireooKTRACTOKS. 
Where  the  owner  has  entered  into  a  contract,  and  made  payments  under  it,  for 
work  done  on  bis  building,  and  the  contractor  has  abandoned  the  work  before  com- 
pletion, it  is  competent,  in  an  action  by  subcontractors  to  enforce  their  liens,  for 
the  owner  to  prove  how  much  of  the  work  the  contractor  left  undone,  and  what  it 
has  cost  to  complete  it  in  the  manner  provided  by  the  contract. 

8.  Bahe — Payment  to  Contractor. 

The  mechanic's  lien  law  of  1885,  (Laws  N.  Y.  1886,  &  8ffi,  {  3,)  which  provides 
that  if  the  owner  shall,  for  the  purpose  of  avoiding  the  provisions  of  this  act,  or  in 
advance  of  the  terms  of  any  contract,  pay  by  collusion  any  money  on  such  contract, 
and  the  amount  still  due  shall  be  insufficient  to  satisfy  the  claims,  the  owners  shall 
be  liable  to  the  amount  that  would  have  been  unpaid  had  no  such  payment  been 
made,  does  not  apply,  where  the  owner  has  made  a  payment  in  advance,  witiioat 
collusion. 
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Appeal  from  special  term. 

Action  by  Oscar  LinJ,  Thomas  H.  McCracken,  Georf;;e  Adie,  Medart 
Bourque,  Charles  Johnson,  August  Brown,  and  Sylvanus  Tlifhedeau  against 
Philip  Braender  and  others,  to  foreclose  a  number  of  mechanics'  liens  filed 
by  plaintiffs  against  Philip  Braender  as  owner,  and  John  Walsh  as  contractor. 
Defendant  Braender  was  building  a  number  of  houses,  and  in  January,  1888, 
employed  John  Walsh  to  do  the  carpenter  work  for  61,520,  to  be  paid  in  three 
Installments,  the  first  of  $500,  the  second  of  $500,  and  the  third,  upon  com- 
pletion of  the  work,  of  $~<20.  On  May  5,  1888,  Walsh  stopped  the  work  be- 
fore  finishing  it.  At  this  t.me  he  had  been  paid  the  first  two  payments,  and 
4(250  of  the  third  payment.  Plaintiffs  were  journpymeu carpenters,  employed 
by  Walsh,  and  did  certnin  work  on  defendant's  houses  for  which  tlicy  were 
not  paid.  The  action  was  tried  before  a  referee,  who  found  for  plaintiffs,  and 
Judgment  was  entered  accordingly.     Defendants  appeal. 

Argued  before  Lakremore,  C.  J.,  and  Van  Uoksbn,  J. 

Barilett,  Wilson  A  Hayden,  {Philip  L.  Wilson,  of  counsel,)  for  appellants. 
Langhein  Bros.  A  Langbein,  (Leonard  L.  Langbein,  of  counsel,)  fur  re- 
spondents. 

Van  Hoesbn,  J.  Walsh,  the  contractor,  abandoned  the  work  before  it 
was  finished.  Exactly  how  far  from  completion  the  building  was  when 
Walsh  deserted  the  contract  the  evidence  does  not  disclose.  Tlie  defendants 
attempted  to  prove  by  competent  evidence  bow  much  of  the  work  remained 
undone,  and  what  the  cost  of  completing  the  building  in  the  manner  provided 
for  by  the  contract  with  Walsh  actually  was,  but  the  referee  refused  to  re- 
ceive tlie  evidence.  This  was  error,  and  the  defendants'  exception  to  that 
ruling  is  of  itself  enough  to  call  for  the  reversal  of  the  judgment.  In  order 
to  ascertain  what  was  due  to  Walsh  it  was  necessary  to  learn  bow  mucli  work 
he  bad  done,  and  what  the  value  of  that  work  was.  Then  the  amount  that 
the  defendants  were  compelled  to  expend  in  flnisliin^  what  Walsh  left  incom- 
plete was  to  be  proved.  Prom  these  data  a  calculation  could  be  made  as  to 
liuw  much,  if  anything,  was  due  to  Walsh,  and  the  amount  payable  to  Walsh 
is  the  sum  that  the  lienors  could  recover  from  the  defendants  in  this  action. 
Wright  v.  Roberts.  43  Hun,  413;  Van  Cite/  v.  Van  Vechten.  1  N.  Y.  Supp. 
99;  JDevelin  v.  Mack,  2  Daly,  94;  Cheney  v.  Ass'/ciali'/n,  65  N.  Y.  282. 

"The  referee  assumed  that,  no  matter  wliat  tlie  defendants  liad  been  compelled 
to  lay  out  in  completinf;  Walsh's  unfinished  contract,  the  dei'emlants  were  still 
liable  to  pay  theori<;inal  contract  price  to  the sulMSontractors.  That  this  ruling 
is  erroneous  it  requires  no  argument  to  prove.  But,  as  the  referee  was  led 
to  this  conclusion  by  an  erroneous  construction  of  the  lien  law  of  1885,'  it  is 
proper  that  this  court  should  express  its  views  upon  the  section  that  he  un- 
dertook to  construe.  Section  2  of  the  act  provides  that  if  the  owner  shall, 
for  the  purpose  of  avoiding  the  provisions  of  this  act,  or  in  advance  of  the 
terms  of  any  contract,  pay,  by  collusion,  any  money  or  other  valuable  thing 
on  such  contract,  and  the  amount  still  due,  or  to  become  due,  to  the  con- 
tractor, subcontractor,  or  assij^nee.  after  such  payment  has  been  made,  shall 
be  insufficient  to  satisfy  the  <  laims  maile  in  conformity  with  the  provis.ons 
of  this  act,  such  owner  shall  be  liable  to  the  amount  tliat  wduld  have  been 
unpaid,  had  no  such  payment  been  made.  In  otiier  words,  a  payment  made 
in  advance  of  the  time  fixed  for  it  by  the  contract,  or  a  payment  made  for  the 
purpose  of  evading  the  operation  of  the  act,  shall  not  be  permitted  to  deprive 
a  subcontractor  of  what  is  due  to  him,  if  it  were  made  by  collusion  between 
the  owner  and  the  contractor.  A  collusive  payment,  made  before  the  time 
appointed  for  it  by  the  contract,  or  made  with  intent  to  evade  the  lien  law, 
shall  be  thrown  en.irely  out  of  consideration  in  determining  how  large  the 

'LawsN.Y.  1880,0.819. 
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fund  is  to  which  the  subcontractor  may  resort  for  the  satisfaction  of  bis  lien. 
We  have  l)een  urged  by  the  plaintiffs  to  disregard  the  words  "by  collusion," 
as  used  in  this  act,  and  to  construe  the  section  as  though  the  provision  read: 
"If  the  owner  shall,  for  the  pui-pose  of  avoiding  the  operation  of  this  act,  or  in 
advance  of  the  terms  of  any  contract,  pay  any  money,"  etc.,  "sneh  payment 
shall  not  be  taken  into  account;"  but  we  feel  that  we  have  no  ri^ht  to  do  so. 
EfiFect  must  be  given  to  those  words  "by  collusion,"  and,  if  they  are  to  be 
considered  at  all,  they  neoeasarily  apply  to  payments  made  in  advance,  as 
well  as  to  payments  made  in  evasion  of  the  law.  Again,  we  have  been  urged 
to  interpolate  the  word  "or,"  so  that  the  section  would  read;  "If  the  owner, 
for  the  purpose  of  avoiding  the  provisions  of  this  act,  or  in  advance  of  the 
terms  of  any  contract,  or  by  collusion,  pay  any  money,"  and  so  forth;  but  we 
cannot  assume  any  snch  power.  It  is  said  that  the  court  of  appeals  in  Post 
V.  Campbell,  83  N.  Y.  288,  gave  just  such  a  construction  to  an  act  very  simi- 
lar to  the  lien  law  of  1885.  In  that  case  the  court,  in  construing  the  Kings 
county  act  of  1862,  which  disallowed  payments  made  "  by  collusion,  for  the 
purpose  of  avoiding  the  provisions  of  the  act,  or  in  advance  of  the  terms  of 
the  contract,"  said:  "It  is  perhaps  possible  to  construe  the  provision  so  asto 
make  the  word  '  collusion '  apply  both  to  payments  made  for  the  purpose  of 
evading  the  act,  and  to  payments  made  in  advance;  but  we  think  the  more 
natural  construction  of  the  sentence  is  that  payments  made  by  collusion,  for 
the  purpose  of  evading  the  act,  constitute  one  class  of  payments  to  be  disal- 
lowed, and  payments  made  in  advance  *  *  *  constitute  another  class." 
The  words  of  the  lien  law  of  1885  are  the  same  as  those  of  the  Kings  county 
act,  but  the  arrangement  of  tliem  is  different,  and  I  believe  that  the  change 
in  the  collocation  of  them  was  deliberately  made.  The  inconvenience  result- 
ing from  making  any  payment  in  advance  is  highly  dangerous  to  the  owner, 
and  must  have  been  felt  by  laborers,  contractors,  matorial-men,  and  all  others 
whose  employment  makes  them  possible  lienors.  It  must  have  ofton  hap- 
pened tliat  a  contractor  could  not  pay  his  men,  because  he  could  get  no  ad- 
vance from  the  owner.  A  laborer  would  feel  that  an  advance  payment  was 
not  a  bad  thing  when  it  gave  to  him  his  wages  on  a  Saturday  night.  A  col- 
lusive payment — that  is,  a  payment  made  to  cheat  and  defraud  him — would 
be  a  great  evil,  but  not  an  advance  payment  honestly  made.  Hence  it  seems 
to  me  that  the  framers  of  the  lien  law  of  1885  intontionally  so  altered  the  po- 
sition of  the  words  which  the  court  of  appeals  had  construed  that,  without 
doing  violence  to  every  rule  of  construction,  it  is  impossible  to  say  that  the 
words  "by  collusion"  do  not  apply  to  payments  in  advance  as  well  as  to  pay- 
ments made  to  evade  the  act.  Both  kinds  of  payment  are  mentioned,  and 
then  follows  the  provision  that,  if  such  payments  are  made  "by  collusion," 
they  shall  not  prejudice  subcontractors.  It  was  easy,  in  construing  the  Kings 
county  act,  to  limit  the  words  "by  collusion"  to  the  phrase  that  immediately 
followed  them,  namely,  "for  the  purpose  of  avoiding  the  provisions,"  etc, 
but  no  such  limitation  is  possible  in  construing  the  act  of  1885.  "By  collu- 
sion" refers  to  both  kinds  of  payment,  or  it  does  not  refer  to  either.  If  the 
[Ayment  to  Walsh  were  not  made  collusively,  it  ought  to  have  been  credited 
to  the  defendant.  Judgment  reversed,  and  new  trial  ordered,  with  costs  to 
abide  the  event. 


Mallard  e.  Ninth  Avb.  B.  Co. 

{Common,  Pleat  of  New  York  City  and  County,  General  Term.    December  9, 1889.) 

EoBSB  Axn  Stbebt  Railroads— Neolioence — QtntsTiONS  fok  the  Jvkt. 

In  an  action  against  a  street-railroad  companr  for  personal  injurieii  resulting  In 
the  death  of  plaintiff's  Intestate,  it  appeared  that  the  latter  was  a  rirl,  abont  10 
years  old ;  that  she  stood  about  2  feet  from  the  track,  with  her  back  to  the  car, 
which  was  about  50  feet  away,  and  called  to  her  companions  to  follow  her;  that 
there  was  no  obstruction  to  prevent  the  driver  from  seeing  her;  and  that  the  oar 
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came  up  at  rapid  speed  as  the  child  tamed  to  cross  the  track,  when  she  was  stmok 
by  it  and  run  over.  Held,  that  plaintiff  was  entitled  to  f^o  to  the  jury  on  the  gues- 
tfon  of  whether  the  driver  exercised  ordinary  care,  as  his  failure  to  do  so  rendered 
defendant  liable,  though  there  waa  negligence  on  Uie  part  of  the  child.* 

Appeal  from  trial  term. 

This  action  was  begun  on  the  25th  day  of  June,  1879.  The  answer  was 
served  on  the  4th  day  of  August,  1879.  It  was  tried  before  the  court  and  a 
jury.  February  9,  1881,  and  the  complaint  was  dismissed,  ou  motion  of  de- 
fendant's counsel.  After  the  proofs  on  the  part  of  the  plaintiff  were  in,  a 
Judgment  was  entered  in  favor  of  defendjint,  from  which  plaintiff  appeals. 
The  action  was  brought  to  recover  damages  for  the  death  of  the  plaintiff's 
intestate,  Mary  Ellen  Mallard,  who  was  killed  on  the  10th  day  of  May.  1879, 
by  being  run  over  by  a  horse-car  at  the  corner  of  Greenwich  and  Spring  8treets» 
in  the  city  of  New  York. 

Argued  before  Labremork,  C.  J.,  and  Dalt  and  Booestavkb.  JJ. 

George  W.  Wilaun,  for  appellant.  Robinson,  Scribner  di  Bright,  for  !•> 
spondent. 

Dalt,  J.  There  was  testimony  on  the  part  of  the  plaintiff  to  show  that 
the  deceased,  a  child  between  9  and  10  years  of  age,  was  attempting  to  cross 
Greenwich  street,  at  the  intersection  of  Spring  street,  in  the  evening,  between 
8  and  half- past  8  o'clock;  thiit  there  was  a  crowd  of  persons  on  the  cross- 
walk at  the  time,  who  stood  back  to  let  the  approaching  car  pass;  tliat  the 
deceased  stopped  about  2  feet  from  the  car  track,  with  her  back !«  the  ap- 
prfiaching  car,  then  50  feet  away,  and  called  to  companions  on  the  sidewal.c 
to  follow  her;  that  there  was  no  obstruction  to  prevent  the  driver  seeing  the- 
child,  and  that  he  came  up  at  a  rapid  pace, — one  witness  says  a  sharp  gallop, 
one,  a  trot;  and  that  his  horse  passed  the  child,  who  then  turned  and  at- 
tempted to  cross  the  track,  and  was  struck  by  the  front  platform  of  the  car, 
run  over  by  the  front  wheel,  and  dragged  a  short  distance  by  the  hind  wheel, 
before  the  car  was  slopped.  This  state  of  facts  required  the  submission  to  the 
jury  of  the  question  whether  the  driver  of  the  car  exercised  ordinary  car**, 
under  the  circumstances.  The  distance  from  the  track  (2  feet)  at  which, 
the  child  stood  when  the  car  approached  may  have  been  a  safe  distance.  priK 
Tiding  she  remained  where  she  was;  and  it  may  be  urged  that  the  driver  was 
justified  in  proceeding  without  slackening  his  speed,  in  view  of  that  circum- 
stance. I  think  this  would  be  so,  if  the  child  had  been  looking  towards  the 
car  as  it  approached,  or  ttte  driver  had  any  reason  to  believe  that  she  was. 
aware  of  the  danger  of  making  an  attempt  to  cross,  and  that  she  would  prob- 
ably refrain  from  doing  so.  But,  as  her  back  was  towards  him,  he  must  have- 
seen  that  there  was  some  hazard  that  she  might  not  be  aware  of  the  approach, 
of  the  car,  and  might  make  some  movement  that  would  have  put  her  in  dan- 
ger. He  was  not  to  expect  the  same  prudence  on  her  part  that  he  might  justly 
look  fur  from  an  adult  or  older  person.  He  was  bound  to  know' that  she 
could  exercise  only  the  prudence  natural  to  her  tender  years,  and  under  these 
circumstances  he  was  bound  to  exercise  care  proportioned  to  the  danger  to  be- 
avoided;  and  whether  he  did  so  or  not  was  a  question  for  the  jury.  It  is 
urged,  however,  that  the  same  proof  In  the  plaintiff's  case  showed  that  the 
deceased  child  was  guilty  of  negligence  which  contributed  directly  to  the  ac- 
cident. She  was  bound  to  the  exercise  of  some  care,  and  of  such  care  as  might 
be  reasonably  expected  from  a  child  of  her  years.  What  an  older  person  should 
bave  done  in  the  way  of  looking  before  stai'ting  to  cross  the  street  is  not  the 
standard  by  wliich  her  actions  are  to  be  judged.    It  is  true  that  she  is  de- 

>As  to  the  liability  of  horse  and  street  railway  companies  for  Injuries  to  persons  in 
tbe  street  and  to  passengers,  and  as  to  what  is  negligence  in  sach  cases,  see  Valentine 
T.  Railroad  Co.,  4  N.  Y.  Supp.  481 ;  Farrell  v.  Railroad  Ca,  Id.  697,  and  note;  Railway 
Ca  T.  Robinson,  (111.)  18  N.  K  Rep.  778.  and  note. 
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scribed  as  baTing  stopped  near  the  middle  of  the  street,  2  feet  from  the  rail' 
road  track,  with  her  back  to  the  approaching  car,  then  50  feet  away,  calling 
to  lier  companions  on  the  sidewalk  to  follow  her;  and  that  just  as  the  hones 
bad  reached  her,  or  had  passed  her.  she  turned  to  run  across  the  stret,  with- 
out looking  before  her,  and  was  struck  by  the  front  platform  of  the  car,  and 
run  over  by  the  front  wheel.  Had  an  adult  done  this,  it  is  probable  that  he 
would  not  be  permitted  to  recover  damages  for  the  injury  that  ensued,  as 
his  conduct  miglit  be  deemed  reckless  in  the  extreme.  It  is  possible  that  the 
deceased  was  negligent  in  so  acting.  If  she  were,  and  that  negligence  con- 
tributed to  the  accident,  a  nonsuit  was  pro(>er.  If  we  assume  that  she  was 
aui  Juris,  it  implies  that  she  had  sufficient  mental  and  physical  capacity  to  be 
cliargeable  with  the  exercise  of  some  degree  of  care  and  prudence,  and  respon- 
sible for  the  consequences  of  some  degree  of  negligence.  An  infant  is  not  in 
law  altogether  exempted  from  the  exercise  of  care  and  prudence,  and  the  de- 
fendiint  has  a  right  to  insist  that  she  should  not  have  been  the  heedless  in- 
strument of  Iter  own  injury;  and,  whenever  it  affirmatively  appears  that  the 
injury  was  occasioned  by  tlie  fault  of  the  party  injured,  there  can  be  no  recov- 
ery. Wendell  v.  Railroad  Co.,  91  N.  Y  420;  Reynolds  v.  Same,  58  N.  Y. 
248.  But  in  this  case  the  question  arisau  whether  the  driver  of  the  car,  not- 
withstanding the  negligence  of  the  child,  could  not  have  prevented  the  acci- 
<lent  by  the  exercise  of  ordinary  care.  If  he  could,  then  he  was  the  sole  cause 
of  the  injury,  and  the  negligence  of  the  child  will  not  prevent  a  recovery. 
"The  plaintiff  may  recover,  notwithstanding  his  own  negligence  exposed  liim 
to  the  risk  of  injury,  if  the  defendant,  after  becoming  aware  of  the  plaintiff's 
danger,  failed  to  use  ordinary  Ciire  to  avoid  injuring  him."  iShear.  &  U.  Xeg. 
§  3ti.  Contributory  negligence  on  the  part  of  the  plaintiff  will  not  disentitle 
him  to  recover  danmges,  if  the  defendant  might,  by  the  exercise  of  care  on 
his  part,  have  avoided  the  consequences  of  the  neglect  or  carelessness  of  the 
plaintiff.  Add.  Torts,  (3d  £d.)  21.  There  may  be  mutual  negligence,  and 
yet  one  party  have  a  right  of  action  against  the  other.  If  a  man  negligently 
lie  down  and  fall  asleep  in  the  middle  uf  the  public  road,  and  another,  tailing 
to  exercise  ordinary  care,  should  drive  over  him,  the  party  Injured  would  have 
a  right  of  action  against  the  other.    Thomas  v.  Kenyon,  1  Daly,  142. 

What  degree  of  care  was  the  driver  bound  to  exercise  with  regard  to  this 
child,  if  he  saw,  or  could  liave  seen,  her  where  she  stood,  as  described  by  the 
witnesses?  The  authorities  answer  the  question.  It  is  said  in  aheridan  v. 
Railroad  Co.,  36  N.  Y.  89,  that  a  child  is  entitled  to  more  attention  and  care 
from  a  railroad  company  than  a  person  who  is  under  no  disability.  It  is  en- 
titled to  more  consideration  when  crossing  a  street,  to  the  end  that  the  cars 
shall  not  run  over  it;  and  such  speed  in  driving  as  would  be  reasonable  care 
towards  others  might  well  be  carelessness  and  neglect  towards  a  child.  In 
O'lUara  v.  Railroad  Co.,  38  N.  Y.  445,  It  was  said:  "The old.the lame, and 
the  intirm  are  entitled  to  the  use  of  the  streets;  and  more  care  must  be  exer- 
cised towards  them  by  engineers  than  towards  those  who  have  better  powers  of 
motion.  TheyoungHreentitled  to  the  same  rights,  and  cannot  be  required  to  ex- 
ercise as  great  fore;iight  and  vigilance,  as  those  of  raaturer  years.  More  care 
towardsthem  is  required  than  towards  others.  In  the  case  of  a  child  but  two  or 
three  years  of  age,  no  knowledge  or  foresight  could  be  expected.  This  an  en- 
gineer is  bound  to  know,  and,  if  tbechild  is  within  his  view,  to  act  accordingly. 
In  a  case  like  the  present,  that  of  a  boy  llj^  years  of  age,  the  jury  were  not 
bound  to  require  the  same  dcmureness  and  caution  as  in  the  case  of  an  older 
person."  In  Thurber  v.  Railroad  Co.,  60  N.  Y.  326,  it  was  said:  "If  the 
driver  of  the  car  had  been  reasonably  vigilant,  or  even  exercised  the  very  low- 
est degree  of  care,  *  *  *  he  would  have  seen  the  plaintiff,  and  could  by  a 
very  slight  effort  have  entirely  arrested,  or  checked,  the  progress  of  the  car, 
and  avoided  the  injury.  *  •  *  His  omission  to  perform  this  slight  duty  was 
culpable  negligence,  for  which  the  defendant  must  respond,  unless  it  appears 
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from  the  whole  case  that  the  injury  Is  not  nttribntable  to  that  cause."  In  Mur- 
phy ▼.  Orr,  96  N.  Y.  14,  it  was  said.  "  Whoever  driyes  horses  along  the  street 
of  a  city  is  bound  to  anticipate  that  travelers  on  foot  may  be  at  the  crossing,  and 
must  take  reasonable  care  not  to  injure  them.  He  is  negligent  whenever  he  fails- 
to  look  out  for  them,  or  when  he  sees,  anddoesnot,  so  far  as  in  his  power,  avoid, 
tbem.  In  this  case  the  day  whs  clt* ar  and  bright.  The  street  was  u  nobstructed, 
the  horses  quietly  moving  on  a  walk,  completely  under  the  control  of  the  driver, 
who,  from  bis  elevated  seat,  could  see  all  around,  in  front,  and  on  both  sides  of 
bim.  The  plaintiff,  a  child  between  three  and  four  years  of  age,  while  on  the 
cross-walk,  and  passing  over,  was  knocked  down  by  one  of  the  horses.  The 
evidence  is  sufficient  to  show  that,  if  the  driver  had  looked,  he  would  have 
seen  the  child  in  season  to  have  avoided  it.  His  conduct  was  snfflcient  to- 
justify  the  conclusion  of  the  jury  that  he  failed  in  both  particulars,  because 
he  was  unobservant;  and  the  learned  trial  judge  committed  no  error  in  charg- 
ing them  to  say  whether,  under  all  the  circumstances  surrounding  the  trans- 
action, he  was  negligent  in  not  discovering  the  child  in  time  to  prevent  the 
injury."  And  in  Maebtta  v.  Herrmann,  108  N.  Y.  849,  15  N.  E.  Rep.  415,  it 
was  said  that  the  "driver  was  bound  to  be  watchful  at  all  points  elsewhere,  a» 
well  as  at  the  cross-walk;  and,  had  he  been  so,  the  {ury  might  well  have  said 
from  the  evidence  he  would  have  seen  the  child  i  n  season  to  have  prevented  the 
collision."  These  rules,  by  which  we  are  to  judge  the  conduct  of  drivers  of  ve- 
hicles approaching  children  who  are  in  the  street,  exposed  to  the  consequences 
of  their  own  natural  want  of  foresight,  as  well  as  to  want  of  care  on  the  part  of 
others,  require  that  in  a  case  like  the  one  before  us  the  questions  of  contribu- 
tory negligence  on  the  part  of  the  infant,  and  of  the  want  of  ordinary  care  oik 
the  part  of  the  driver,  should  be  submitted  to  the  jury.  The  case  is  distin- 
guishable from  MoKenna  v.  Railroad  Co.,  9  Daly,  262,  where  it  was  held  nob 
to  be  negligence  in  the  engineer  of  a  locomotive  to  proceed  when  he  perceived 
a  person  lying  motionless  by  the  side  of  the  track,  in  such  a  position  that  if 
he  ha'I  made  no  incautious  movement  he  would  have  escaped  injury.  In  this 
case  the  child  was  not  lying  motionless,  and  it  was  for  the  jury  to  say  wheth- 
er it  was  apparent  that  she  might  change  her  position  at  any  moment,  so  as 
to  bring  her  into  danger.  There  is  also  to  be  considered  the  fact  that  the 
speed  of  a  horse-car  may  be  more  easily  controlled  than  that  of  a  locomotive. 
The  judgment  should  be  reversed,  and  a  new  trial  ordered;  costs  to  abide 
event.    All  concur. 


Walsh  t>.  Bowery  Sav.  Bank.* 
(Common  Pleat  of  New  York  City  and  County,  General  Term.    December  3, 1888.> 
1.  GiPTS— Plbading  and  Proof— Amendment. 

Proof  of  a  ^ft  cnv8a  mnrtU  is  admissible  under  a  complaint  alleging  a  gift  inter 
iriiTos,  and  the  amendment  of  the  complaint  to  conform  to  proof  of  a  gut  oausa 
mortis  does  not  prejudice  defendant. 
S.  Same— Donatio  Causa  Moktis — Evidenck. 

A  good  gift  cnvsn  rtuirtle  is  shown  where  It  is  proved  that  money  on  deposit  in  bank 
was  given  to  plaintiff,  and  that  the  bank-book  to  enable  her  to  get  the  money  was  act- 
ually delivered  to  her  uy  the  donor,  who  at  the  time  was  in  expectation  of  impend- 
ing death,  and  who  did  die  a  day  or  two  afterwards.' 
&  Same— Right  or  Donee  to  Scb. 

Where  there  is  a  gift  cnusn  mortis  of  money  on  deposit  in  a  bank  and  a  delivery 
to  the  donee  of  the  bank  book,  and  the  bank  pays  the  money  to  the  donor's  admin- 
istrator after  receiving  notice  of  the  donee's  claim,  the  donee  is  not  compelled  to- 
look  to  the  administrator,  but  may  recover  from  the  bank. 

Appeal  from  city  court,  general  t^m. 

'Affirming  ante,  97. 

•Conoerning  what  constitutes  a  valid  gift  cnu»a  morWi  see  Van  Fleet  v.  McCam,  ft 
N.  Y.  Supp.  6<5,  and  note ;  Fearing  v.  Jones,  (Mass. )  20  N.  E.  Rep.  199 ;  Drew  v.  Hagerty^ 
(He.)  17  AtL  Rep.  6;!,  and  note;  Sanborn  v.  Sanborn,  (N.  H.)  18  Aa  Rep.  233. 
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Action  by  Marr  Walsh  against  the  Bowery  Savings  Bank,  to  recover  monej 
deposited  with  defendant  by  one  Mary  Duffy,  (since  deceaiied,)  and  given  by  ho: 
before  her  death  to  plaintiff.  Tlie  complaint  was  as  follows:  "TbeplaiatifC 
by  W.  H.  Regan,  her  attorney,  complaining  of  the  above-named  defendant, 
alleges:  (1)  On  information  and  belief,  that  at  all  times  hereinafter  named 
the  defendant  was  and  is  now  a  corporation,  duly  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state  of  New  York,  and  having  its  prin- 
cipal place  of  business  in  the  city  of  New  York.  (2)  On  information  and  be- 
lief, that  on  or  about  tlie  20th  day  of  September,  1882,  at  the  city  of  New 
York,  Mary  Duffy  (now deceased)  deposited  with  defendant,  in  her  own  name 
and  for  her  own  account,  the  sum  of  one  hundred  and  eleven  dollars,  which 
was  of  her  separate  estate,  she  being  a  married  woman,  and  received  from 
said  defendant  thereupon  its  bank  or  pass  book  numbered  546,069,  said  de- 
fendant agreeing  thereupon  to  pay  on  demand  said  sum,  and  such  interest  as 
its  profits  would  allow ;  that  no  part  of  said  sum  or  interest  has  ever  l>een  paid 
by  said  defendant,  except  the  sum  of  Qve  dollars.  (8)  That  on  or  alMut  the 
9th  day  of  February,  1883,  said  Mary  Duffy  gave  and  transferred  said  som. 
and  llie  interest  due  thereon,  and  all  her  right  and  interest  therein,  to  this 
plaintiff,  accompanying  said  gift  and  transfer  by  the  delivery  to  this  plaintiff 
of  the  said  pass-book.  (4)  That  on  or  about  the  15th  day  of  February,  1888.  the 
plaintiff  duly  demanded  said  sum  of  the  defendant,  but  said  defendant  then  and 
has  ever  since  refused,  and  still  refuses,  to  pay  said  sum,  or  any  part  thereof, 
and  the  whole  thereof  is  now  due,  with  interest  from  February  15,  1883. 
Wherefore  plaintiff  demands  judgment  against  the  defendant  for  the  sum  of 
one  hundred  and  six  dollars,  and  interest  thereon  from  February  15, 1883,  be- 
sides the  costs  and  disbursements  of  this  action. "  On  motion  of  plaintiff,  the 
complaint  was  amended  to  conform  to  proof  of  a  gift  oawia  mortit.  Thet« 
was  judgment  for  plaintiff.  Defendant  appeals.  For  motion  to  amend  oom- 
plalnt,  see  ante,  97. 

Argued  before  Larremore,  0.  J.,  and  Dalt  and  Van  Hobsen,  JJ. 

Noitoood  <t  Coggeahall,  for  appellant.     William  H.  Regan,  for  respondent. 

Van  Hoesbn,  J.  Under  the  complaint,  as  it  was  originally  drawn,  it  was 
proper  to  admit  proof  that  the  plaintiff  acquired  title  by  a  donatio  caiua 
mortis.  An  amendment  was  not  at  all  necessary,  though  the  counsel  for  the 
defendant  succeeded  in  frightening  the  plaintiff's  attorney  into  making  a  mo- 
tion for  leave  to  amend.  Such  leave  was  granted,  but  the  defendant  waa  not 
thereby  prej  udiced . 

A  good  donatio  causa  mortis  was  proved.  The  money  on  deposit  was 
given  the  plaintiff,  and  the  bank-book  was  actually  delivered  to  her  by  the 
donor  to  enable  her  to  get  the  money.  The  donor  was  in  expectation  of  im- 
pendinf(  death,  and  she  died  in  a  day  or  two  afterwards  of  the  disease  whose 
tatal  issue  she  anticipated.  A  good  donatio  causa  mortis  may  be  made  by 
the  delivery  of  the  donor's  bank-book  to  the  donee,  where  the  drcumstanoes 
exist  that  must  surround  a  gift  of  that  description.  8  Amer.  &  £ng.  Cyclop. 
Law.  1845. 1346  et  <«9. 

As  to  the  validity  of  the  gift  in  this  case  there  cannot  be  a  doubt;  but  a 
question  is  made  as  to  the  right  of  the  plaintiff  to  recover  the  money  from  the 
bank.  The  money  was  actually  drawn  from  the  bank  by  the  administratorof 
the  donor,  and,  as  the  gift  was  valid,  the  plaintiff  might  recover  judgment 
against  the  administrator  in  an  action  for  money  bad  and  received  to  her  use. 
Whether  such  a  judgment  would  be  of  ^ny  value  in  this  case,  we  have  no 
means  of  knowing.  In  Massachusetts,  it  was  decided  in  the  case  of  Pierce 
v.  Bank,  129  Mass.  425,  tliat,  even  without  the  consent  of  the  administrator, 
the  donee  might  maintain  an  action  for  the  money  in  the  administrator's 
name.  Such  an  action  could  not  be  maintained  in  this  case,  because  the  ad- 
ministrator has  already  collected  the  money  from  the  l>ank.    Tbe  difficulty  in 
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'Wbloh  the  bank  now  flnda  itself  ia  entirely  of  its  own  creation ;  for,  after  hav- 
ing been  notified  that  the  plaintiff  claimed  the  money  as  hers  by  gift,  it 
nevertheless,  either  carelessly  or  willfully,  disregarded  the  notice,  and  paid 
tlie  money  to  the  administrator.  The  payment  to  the  administrator,  after 
notice  of  the  plaintiff's  rights,  leaves  the  bank  in  no  position  to  call  on  the 
plaintiff  to  look  to  tlie  adminislrator  for  the  money.  By  thus  paying  the  ad- 
ministrator the  bank  stepped  into  his  shoes,  and  cannot  defeat  the  plaintiff's 
daim  unless  the  administrator  could  successfully  resist  it.  The  case  was 
rightly  decided,  and  Judgment  should  be  affirmed,  with  costs. 


Ilslat  et  al.  v.  Shedes. 
(City  Court  of  New  York,  QeneraJ,  Term.    October  81, 1889.) 
Nbootiabix  Instrumeitts— Bona  Fidb  Holdekb— Coixatbral  Seccbitt. 

The  tHma  fide  holder  for  value  of  a  negotiable  note,  without  notice  and  before 
matDritj,  is  not  bound  to  inquire  whether  there  is  collateral  security  accompany- 
isK  it,  where  it  contains  no  reference  to  security;  and,  in  a  suit  by  the  holder  to 
collect  it,  evidence  of  collateral  deposited  with  plaintiS's  assignor  to  aeouie  Ita 
payment  is  inadmissible. 

Appeal  from  trial  term. 

Action  by  William  C.  Ilslay,  Chester  P.  DonUeday.  and  Edwin  S.  Donble- 
day,  constitntlng  the  firm  of  Ilslay,  Doubleday  &  Co.,  against  Thomas  S. 
Smedes,  on  a  promissory  note  payable  to  B.  F.  Watkins  and  assigned  to 
plaintiffs.  The  defense  was  conversion  of  collateral  security,  the  evidence  of 
which  was  excluded  by  the  court,  and  a  verdict  directed  for  plaintiffs,  and 
from  judgment  entered  thereon  defendant  appeals. 

Argued  before  MgAdam.  C.  J.,  and  Holmb,  J. 

Andretoa  i£  Purdy,  for  appellant.    Reynolds  A  Harrison,  tat  respondents. 

Feb  Cukiau.  The  plaintiffs  became  hona  ftde  holders  of  the  note  In  suit 
for  value,  and  without  notice,  before  maturity.  This  is  the  legal  presump- 
tion.  and  it  was  not  negatived.  The  note  is  in  the  ordinary  form,  makes  no 
reference  to  collateral,  and  the  plaintiffs  were  not  bound  to  inquire  or  ascer- 
tain whether  there  was  collateral  accompanying  it  or  not.  The  note  is  not 
printed,  but  there  is  nothing  in  the  case  to  show  that  it  differs  In  any  way 
from  an  ordinary  promise  to  pay.  The  defendant  offered  nothing  which 
changed  the  burden  of  proof,  or  in  any  way  altered  the  legal  presumption. 
The  record  offered  in  evidence  was  ruled  out;  it  was  between  different  par- 
ties,  and  was  apparently  inadmissible.  The  record  is  not  before  the  court,  is 
not  printed  in  the  case,  and  we  are  unable  to  determine  that  any  error  was 
committed.  The  colloquy  between  the  court  and  counsel,  after  the  verdict 
was  directed,  does  not  make  the  di  rectlon  erroneous.  It  follows,  therefore, 
tbat  the  judgment  appealed  from  must  be  affirmed,  with  costs. 


In  rs  Apfboval  of  Medical  Certificates  of  Insanitt. 
{C^tu  Court  of  New  York,  Oeneral  Term.    December  13, 1889.) 

iKSAirrrr — Apfboval  o»  Medical  Certificates — Construction  of  Statute. 

Acts  N.  Y.  1874,  c.  446,  provides  that  no  person  can  be  confined  as  a  patient  In  an 
asylum  for  Uie  insane  except  upon  the  certificate  of  two  duly-qualified  physicians, 
•etting  forth  the  insanity  of  such  person ;  and  the  confinement  cannot  exceed  five 
days,  unless  wiUiln  that  time  the  certificate  shall  be  approved  by  a  judge  of  a  court 
of  record  of  the  county  in  which  the  lunatic  resides.  Held,  that  the  physicians 
may  unite  in  one  certificate,  or  each  may  make  one,  which  need  not  be  sworn  to  on 
the  same  day,  or  before  the  same  judge,  it  being  a  compliance  with  the  statute  if 
the  oertiflcates  are  approved  of  within  five  days. 

Case  submitted  upon  agreed  statement. 
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Certain  institutions  for  tlie  Insane  havintc  refused  medical  certlBcates  on 
tlie  ground  ttiat  they  were  approved  on  different  days  and  by  different  judges, 
the  question  of  tlieir  validity  has  been  submitted  to  the  court. 

Argued  before  McAcam,  G.  J.,  and  Nehbbas,  Ehblicu.  MoGown,  and 
Holme,  JJ. 

Per  Curiam.  Under  Act  of  1874,  c.  446,  no  person  can  be  confined  as  a 
patient  in  an  asylum  for  the  insane  except  upon  the  certificate  of  two  doly- 
qualified  physicians,  setting  forth  the  insanity  of  such  person.  The  confine- 
ment cannot  exceed  five  days,  unless  within  that  time  the  certificate  shall  be 
approved  by  a  Judge  of  a  court  of  record  of  the  county  in  which  the  alleged 
lunatic  resides.  The  certificate  of  the  physicians  is  not  a  commitment,  nor 
does  the  approval  of  the  judge  make  it  a  commitment.  The  certificate,  in 
tlie  first  instance,  is  a  mere  justification  for  receiving  the  patient,  and  the 
apiiroval,  authority  fur  detaining  him  over  five  days.  No  term  of  confine- 
ment is  mentioned  in  the  statute  or  certificate,  and  it  is  the  duty  of  those  in 
cliarge  to  see  that  the  patient  is  discliarged  whenever  his  condition  warrants 
a  discharge.  The  patient  is  confined,  not  for  crime,  but  for  the  safety  of 
himself  and  the  public,  and  as  soon  as  it  is  ascertained  that  the  cause  of  re- 
straint is  removed  he  should  be  discliarged.  A  sane  person  cannot  be  de- 
prived of  his  lil>erty  under  this  statute.  The  physicians  are  not  judicial  of- 
ficers, but  act  as  medical  experts,  and  are  liable  for  failure  to  use  the  care  and 
skill  which  their  profession  per  »e  implies  they  will  bring  to  their  profs*- 
siunal  work.  Ayera  v.  Russell,  S  N.  Y.  Supp.  S38.  The  judge  approving  the 
certificate  acts  Judicially.  Id.  The  two  physicians  may  unite  in  one  certifi- 
cate, or  may  make  two.  Where  they  differ  in  their  diagnosis  of  the  case,  but 
agree  that  the  patient  is  of  nnsound  mind,  two  certificates  are  necessary,  for 
each  must  contain  the  reasons  which  lead  to  the  result  arrived  at.  Where 
there  are  two  certificates,  they  need  not  be  sworn  to  on  the  same  day,  or  be- 
fore the  same  judge.  The  law  does  not  regard  the  personnel  of  the  Jadge, 
but  bis  authority,  nor  does  it  require  the  certificate  to  be  sworn  to  at  the 
same  time.  The  statute  is  satisfied  if  the  "certificate"  is  approved  of  witb|p 
five  days,  and  in  the  use  of  this  term  the  plural  is  included  within  the  singu- 
lar. In  this  view  of  the  law,  the  certificates  already  approved  are  valid,  and. 
answer  all  the  requirements  of  the  law.    All  concur. 


LONGUEMARE  0.  NlCHOLS  St  oZ. 

(CTtv  Court  of  New  York,  General  Term.    November  25, 1880.) 

AXRBST  IN  Civn.  Cases— SupBKSEDKAB— Who  ib  a  Dependant. 

Where  a  plaintiff  la  defeated,  and  defendant  seeks  to  pursue  htm  on  a  Jadgment- 
for  costs,  plaintiff  becomes  a  defendant,  wittiin  Code  CivU  Proo.  N.  T.  {  573,  piovid- 
ing  that  a  defendant  shall  have  a  writ  of  supersedeas  in  certain  oases  of  debt. 

Question  of  construction  submitted  to  the  general  term,  in  view  of  the  di'o- 
tum  reported  ante,  157,  in  reference  to  the  non-applicability  of  section  572  of 
the  Code  to  defeated  plaintiffs. 

Argued  before  McAdam.  C.  J.,  and  Nehrbas.  J. 

Qeo.  Bell,  for  plaintiff.     H.  S.  Snow,  for  defendants. 

McAdam,  C.  J.  For  the  purpose  of  bringing  an  action  in  a  court  of  law, 
the  party  prosecuting  is,  for  convenience  of  reference,  styled  "plaintiff,"  and 
the  party  defending  "defendant."  The  terms  are  convertible,  however,  and 
changeable,  whenever  the  exigencies  of  the  case  require.  A  few  examples 
will  suflSce.  Thus  the  party  against  whom  a  writ  of  error  is  taken  is  styled 
"defendant  in  error,"  although  the  plaintiff  below.  Gen.  St.  Mass.  c.  146. 
g  138,  providing  that,  if  an  execution  has  not  been  satisfied,  the  court,  "upon 
petition  of  the  defendant,"  may  order  a  stay,  if  the  petitioner  gives  the  re- 
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quired  security  for  the  prosecution  of  the  review,  refers  to  the  party  against 
whom  the  judgment  sought  to  be  reversed  is  rendered,  not  to  the  defendant 
in  the  original  action.  Leavitt  v.  Lyons,  118  Mass.  470.  The  word  "plain- 
tiff," in  the  second  and  eighth  sections  of  the  act  to  prevent  usury,  extends 
to  the  party  in  interest  as  plaintiff,  althoiigh  not  named  as  plaintiff  on  the 
record.  Stevem  v.  White,  5  Hill,  548.  Statutes  regulating  procedure,  and 
referring  in  terms  only  to  "plaintiff"  or  to  "defendant,"  are  to  have  a  free 
construction,  to  answer  all  the  purposes  and  requirements  of  the  acts.  Lum- 
ber Co.  V.  Holtzclaw,  89  Fed.  Rep.  579.  In  all  tlie  reported  cases,  th<-se  terras 
have  been  used  interchangeably,  whpnever  that  course  was  required  in  fur- 
therance of  justice,  and  to  advance  the  object  of  some  remedial  statute.  It 
Is  not  extending  or  enlarging  the  statute,  or  changing  its  words,  but  giving 
to  the  act  the  construction  the  legislature  intended  it  should  receive.  The 
design  of  the  law-makers  was  to  compel  judgment  creditors  (whoever  they 
might  be)  to  perfect  their  judgments  and  pursue  their  remedies  thereon 
against  the  debtor  within  certain  specified  periods,  or,  in  default  thereof,  to 
enable  the  debtor  to  obtain  a  speedy  disc.liarge  from  imprisonment.  It  is  a 
remedial  statute,  in  the  interest  of  personal  liberty,  and  must  be  liberally  in« 
terpreted  to  advance  the  remedy  and  make  it  efiScient.  As  the  case  is  clearly 
within  the  miscliief  the  statute  was  designed  to  suppress,  it  is,  by  construc- 
tion, witliin  the  remedy  furnished  to  crush  the  evil.  It  is  the  duty  of  courts 
to  make  such  construction  of  an  act  as  shall  suppress  the  mischief  and  iid- 
vanee  the  remedy,  putting  down  all  subtle  evasions  for  continuance  of  the 
mischief,  and  adding  force  and  life  to  the  remedy  pro  bono  publico.  Potter's 
Dwsr.  St.  184.  Where  a  plaintiff  is  defeated,  and  the  defendant  seeks  to 
pursue  him  on  a  judgment  for  a  counter-claim  or  costs,  the  plaintiff,  who  is 
forced  to  protect  himself  against  the  process  and  proceedings  of  his  pursuer, 
becomes,  for  the  purpo.se  of  his  defense,  a  "defendant,"  although  the  formal 
title  of  the  action  first  given  to  it  remains  unchanged.  The  original  posi- 
tions of  the  pai'ties  have,  by  operation  of  law,  been  reversed,  though  the  title 
of  the  proceeding  (a  mere  form)  continues  as  before.  The  defendant  is  now 
the  prosecutor;  the  plaintiff  is  on  the  defensive,  seeking  protection  only 
against  the  aggressive  attacks  of  his  adversary.  When  the  position  of  par- 
ties is  thus  substantially  changed,  the  provisions  of  the  statutes  in  regard  to 
tbo  exemption  of  property  from  seizure  and  the  person  from  arrest  apply  to 
the  judgment  debtor  against  whom  pursuit  is  made,  whether  originally  plain- 
tiff or  defendant.  This  is  not  antiphrastic  interpretation,  but  the  use  of  words 
in  the  sense  in  which  the  law-makers  intended  them  to  be  used,  whenever  a 
defeated  party  becomes  for  the  purposes  of  the  relief  afforded  a  "defendant," 
as  the  plaintiff  here  luis,  within  the  purview  of  these  remedial  provisions 
which  were  designed  to  relieve  impecunious  debtors  from  judicial  restraint 
on  certain  specilied  contingencies.  The  act  was  not  intended  to  discriminate 
against  plaintifb.  It  was  designed  as  a  beneficent  statute,  to  relieve  all  un- 
fortunate debtors,  without  re<;ard  to  individuals,  or  any  class  of  individuals. 
Under  our  construction  of  the  term  "defendant,"  as  used  in  section  572  of 
the  Code,  in  regard  to  supersedeas,  it  is  applicable  to  all  unfortunates, 
whether  defeated  plaintiffs  or  imprisoned  defendants.  Both  come  within  the 
purpose,  spirit,  and  intent  of  the  act,  and  are  entitled  to  the  same  relief,  when 
laboring  under  tlie  same  conditions.  The  motion  to  discharge  the  plaintiff, 
under  section  572,  must  therefore  be  heard  upon  the  merits  by  the  justice  at 
special  term  to  whom  the  matter  is  remanded,  freed  from  the  technical  ob- 
jection here  disposed  of. 

v.Tk.  Y.8.no.  14 — 48 
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Fbeeland  v.  Bacon  et  al. 

(City  Cawrt  of  Neva  York,  General  Term.    December  3, 1889.) 

CONTRiOT — SUPPLEMBNTART  AOKBEMEST — C!olTBIDB1lATION. 

Where  plaintift  vras  employed  by  defendants,  at  a  salary  of  St,200  a  year,  to  teach 
a  class  of  a  certain  number  of  students,  and  defendants  afterwards  uicreaBed  the 
size  of  the  class,  agreeing  to  give  plaintifl  additional  pay,  plaintiff  is  entitled  to  re- 
cover such  additional  pay,  the  extra  work  being  sufficient  consideration  for  the 
agreement  to  pay  it. 

Appeal  frora  trial  term. 

Action  by  William  Freeland  against  Kichard  8.  Bacon  and  others.  Judg- 
ment was  entered  on  a  verdict  for  plaintiff.    Defendants  appeal. 

Argued  before  McAdau,  G.  J.,  and  Nehrbas  and  Holmk,  JJ. 

William  H.  Gibson  and  J.  O.  Clark,  for  appellants.  T.  D.  Kenneson,  for 
respondent. 

Feb  Cubiam.  It  is  no  doubt  the  rule  that  all  services  rendered  under  a 
contract  are  deemed  to  have  been  included  in  it.  The  question  is  how  far  the 
rule  can  be  applied  to  this  case.  The  plaintiff  claims  that  he  was  employed 
to  teach  a  class  of  80  boys  at  $1,200  per  year;  that  the  defendant,  against  the 
plaintiff's  objection,  added  12  boys  to  the  class,  thereby  increasing  his  labor. 
This  circumstance,  standing  alone,  would  not  raise  an  implication  that  the 
defendants  were  to  pay  the  plaintiff  anything  above  the  contmct  price  for  his 
services;  but  the  plaintiff  went  further,  and  testified  that  after  he  objected 
to  the  extra  labor  the  defendants  agreed  to  add  8200  to  his  year's  salary  for 
the  additional  services  required,  the  additional  compensation  to  commence 
with  the  first  month  of  that  year's  term  of  service.  This  contract  for  extra 
pay  was  founded  on  a  suflBcient  consideration,  and  is  binding  on  the  defend* 
ants.  True,  the  defendants  denied  that  they  made  any  such  contract,  but  the 
jury  found  that  they  did;  and  their  flnc^ing  on  this  subject  is  sufficiently  sus- 
tained by  the  evidence.  The  parties  agreed  that,  if  the  plaintiff  was  entitled 
to  recover  anything,  the  amount  found  by  the  verdict  was  not  excessive;  so 
that  the  question  of  excessive  damages  need  not  be  considered.  We  find  no 
error,  and  the  Judgment  must  be  affirmed,  with  costs.    All  concur. 


Neqlet  «.  Sbobt,  (two  cases.) 

(Cit|/  Cmirt  of  New  York,  Qeneral  Term.    December  2, 1889L) 

APFXAir— Whbm  Lies— OPENiKa  Defa.ui.t  on  Terms. 

Where  there  is  an  order  opening  a  default,  and  permitting  defendant  to  come  Is 
on  terms,  and  defend  on  the  merits,  defendant  cannot  appeal  from  the  order  after 
having  complied  with  the  terms. 

Appeal  from  special  term. 

Two  actions  by  James  S.  Negley  against  John  C  Short.  There  was  judg- 
ment against  defendant  by  default,  and  an  order  was  entered  opening  default 
upon  terms.    From  this  order,  defendant  appeals. 

Argued  before  Nehrbas  and  Holme,  JJ. 

James  Parker,  for  appellant.    Morris  Cooper,  for  respondent. 

Per  Curiam.  By  the  order  appealed  from,  the  defendant  was  permitted  to 
come  in  and  defend  on  the  merits,  upon  the  following  terms:  (1)  Upon 
payment,  within  three  days  after  service  of  the  order,  of  the  costs  and  dis- 
bursements included  in  the  judgment,  and  upon  the  service  of  his  answer  at 
the  same  time;  (2)  the  judgment  and  all  proceedings  founded  thereon  tostand 
as  security;  (3)  the  actions  to  go  on  the  day  calendar,  November  11th,  and 
to  be  tried  when  reached.  The  appellant  concedes  that  he  has  paid  the  costs 
and  served  his  answer  in  compliance  with  the  order.    That  ends  this  appeal 
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By  submitting  to  the  terms  of  the  order,  the  appellant  waived  his  appeal. 
See  Qi-unherg  v.  Blumenlahl,  66  How.  Pr.  62.  The  case  of  Hayes  v.  Nourse, 
107  N.  Y.  577,  14  N.  E.  Bep.  508,  has  no  application.  A  judgment  recov- 
ered must  be  paid,  either  voluntarily  or  by  execution.  In  such  a  case  a  vol- 
untary payment  does  not  affect  the  appeal  from  the  judgment.  But  here  there 
was  no  compulsion  upon  the  part  of  tlie  appellant  to  pay.  It  was  a  favor 
granted  him.  with  which  he  could  comply,  or  decline  to  do  so.  Having 
availed  himself  of  the  favor  extended,  he  cannot  be  heard  upon  appeal  in  op- 
position thereto.  Besides,  the  discretion  exercised  was  not  abused.  It  is  an 
elementary  rule  that  an  agreement  of  accord  executory,  to  be  performed  at  a 
future  day,  with  a  complete  tender  of  performance,  is  no  bar  to  an  action, 
unless  performance  is  accepted.  8  Bl.  Comm.  15.  In  this  case  the  notes 
given  upon  tlie  supposed  accord  were  never  accepted,  inasmuch  as  the  former 
notes  were  not  surrendered,  nor  any  other  act  done  showing  an  acceptance, 
and  plaintiflt  was  at  no  time  deprived  of  his  right  to  continue  his  actions. 
The  appeal  will  therefore  be  dismissed,  with  $10  costs  and  disbursements. 


Vakdenburgh  et  al.  e.  Match,  Etc.,  of  the  City  of  New  York  et  aU 
(Swperlor  Court  of  New  York  City,  General  Term.    November  83, 1889.) 

L  Judgment — Amenument — FoRECix)simE  or  Moktoaob. 

Where,  In  a  suit  to  foreclose  a  mortgage  on  the  franchise  of  an  under-groand 
railway  company,  a  judgment  is  entered  which  assumes  to  adjudicate  that  the 
mortgagor  has  performed  all  the  conditions  required  by  the  statute  granting  the 
franchise,  and  has  acquired  the  right  to  appropriate  portions  of  the  streets  of  a 
<dty,  which  has  been  made  a  defendant,  whereas  the  complaint  makes  no  claim  as 
to  the  extent  of  the  rights  under  the  franchise,  and  prays  no  judgment  that  may 
affect  in  any  manner  the  right  of  the  city  to  claim  that  the  franchise  has  been  lost, 
it  is  j)roper,  upon  motion  of  such  defendant,  to  amend  the  judgment  by  striking 
from  It  every  adjudication  in  excess  of  the  relief  specifically  asked  for  in  the  com- 
plaint; everything  beyond  that  being  outside  of  the  jurisdiction  of  the  court  In 
such  an  action,  under  Ckide  Proc.  nT  7.  {  S75,  which  provides  that  "the  relief 

granted  to  the  plaintiff,  if  there  be  no  answer,  cannot  exceed  that  which  he  shall 
ave  demanded  in  his  complaint;  but  in  any  other  case  the  court  may  grant  him 
any  relief  consistent  with  the  case  made  by  the  complaint  and  embraced  within 
the  issue. " 
S.  Bake— Lapse  of  Tim. 

Such  a  motion  to  amend  la  not  too  late,  though  made  18  years  after  the  judg- 
ment was  entered,  where  it  was  never  served  on  the  law  officer  of  the  city,  though 
other  officers  of  the  city  may  have  had  noUoe  of  it,  and  though  his  attention  may 
have  been  called  to  it  in  other  proceedings. 

Appeal  from  special  term. 

This  was  an  action  by  Origen  Yandenburgh  against  the  New  York  City  Cen- 
tral Under-Ground  Railway  Company,  the  New  Yorlc  Under-Ground  Railway 
Company,  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York,  and 
others.  There  was  a  judgment  for  the  plaintiff.  Subsequently  the  court 
granted  a  motion  to  amend  the  judgment  made  by  the  last-named  defendant, 
and  the  other  parties  appeal.  Section  275  of  the  old  Code  of  Procedure  pro- 
vides: "The  relief  granted  to  the  plaintifiC,  if  there  be  no  answer,  cannot  ex- 
ceed that  which  be  shall  have  demanded  in  his  complaint;  but  in  any  other 
case  the  court  may  grant  him  any  relief  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issue." 

Argued  before  Sedgwick,  C.  J.,  and  Freeduan  and  Ingrahah.  JJ. 

George  Hoadly,  Edward  Wirislow  Paige,  and  Henry  D.  Sedgwick,  for 
appellants.  Wm.  H.  Clark,  counsel  to  the  corporation,  Thomcu  P.  Wiekea 
and  David  J,  Dean,  for  respondents. 

Ingbaham,  J.  This  action  was  commenced  in  the  year  1875,  for  the  fore- 
closure of  a  mortgage  made  by  the  New  York  Central  Under-Ground  Rail- 
'way  Company  to  secure  the  payment  to  the  plaintifi  of  a  sum  exceeding  $90,- 
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000,  and  interest.  The  mortgagor  and  certain  other  parties,  having  or  claim- 
ing liens  upon  the  propertv,  with  the  mayor,  aldermen,  etc.,  of  the  city  of 
New  York,  were  made  parties  defendant.  The  complaint  alleges  the  mak- 
ing and  execution  of  the  mortgage,  with  allegations  as  to  the  liens  of  the 
other  defendants,  and  the  description  of  the  property  described  in  the  mort- 
gage. The  only  allegation  affecting  the  respondents  is  as  follows:  "The 
ma\or,  aldermen,  and  commonalty  of  the  city  of  New  York  are  made  defend- 
ants in  this  action,  because  the  plaintiff  was  informed  they  might  have  a  claim 
or  interest  in  the  property  covered  and  conveyed  in  the  two  mortgages  men- 
tioned, and  in  the  relief  demanded  in  this  complaint,  No  claim  or  demand 
is  made  against  the  said  mayor,  aldermen,  and  commonalty  of  the  city  of 
New  York."  The  relief  demanded  is  that  the  plaintiff  have  judgment 
against  said  company  for  the  amount  claimed  to  be  due  to  him;  that  it  be 
adjudged  that  the  mortgnge  be  foreclosed;  that  said  company,  and  all  claim- 
ing under  it,  be  foreclosed  of  the  right  to  perform  certain  agreements  set  up 
in  the  complaint;  that  the  mortgaged  francliises  and  property  be  Sold,  and 
the  proceeds  of  such  sale  be  applied  to  satisfy  the  indebtedness  due  to  this 
plaintiff;  that  a  certain  other  mortgage,  described  in  the  complaint,  be  can- 
celed and  discharged  of  record;  that  the  company  be  restrained  from  issuing 
bonds  under  such  mortgage,  and  from  incumbering  its  property;  and  that 
the  court  grant  such  other  and  further  relief  as  may  be  equitable  and  Just  in 
tlie  premises. 

The  respondents  appeared  in  the  action,  and  demanded  service  of  a  copy 
of  the  complaint,  which  was  duly  served  upon  the  counsel  forthe  corporation, 
but  they  interposed  no  answer  to  the  complaint.  Subsequently  an  applica- 
tion was  made  for  judgment,  and  notice  thereof  was  served  upon  the  coun- 
sel to  the  corporation.  Tn  pursuance  of  this  notice,  and,  so  far  as  appears, 
in  the  absence  of  the  counsel  to  the  corporation,  an  order  was  entered  whereby 
it  was  ordered  and  adjudged  that  the  plaintiff  have  judgment  for  the  relief 
demanded  in  the  complaint,  and  that  it  be  referred  to  a  referee  to  take  proof 
of  the  allegation  in  the  complaint,  to  ascertain  the  amount  due  to  the  plain- 
tiff, and  report  the  facts  found  by  him  to  the  court;  :r.i<l  that  said  referee 
also  take  evidence  and  report  upon  certain  matters  referred  to  in  an  affidavit 
of  the  plaintiff  annexed  to  the  notice  of  tlie  application;  and  on  the  referee's 
report,  dated  the  11th  of  January,  1876,  witiiout  further  uotice  to  the  respond- 
ents, judgment  was  entered  directing  a  sale  of  the  mortgaged  premises  by 
a  referee.  In  March,  1889,  the  respondents  applied  to  the  court  to  strike 
from  said  judgment  each  and  every  utlier  declaration,  adjudication,  or  decree 
contained  therein  which  is  in  excess  of  the  prayer  for  relief  speciQcally  asked 
for  by  the  complaint,  and  this  is  an  appeal  from  an  order  of  the  special  term 
granting  such  motion. 

This  judgment  certainly  contains  extraordinary  provisions.  In  an  action 
brought  to  foreclose  a  mortgage  u{>on  a  franchise  it  assumes  to  adjudicate 
that  the  mortgagor  had  performed  all  tl:j  conditions  required  by  the  statute 
granting  the  franchise;  had  commenced  the  construction  of  its  railway;  and 
owned  the  right  to  appropriate  a  large  portion  of  the  streets  and  parks  of  the 
city  of  New  York,  which  the  judgment  proceeds  to  particularly  describe, 
without  paying  any  compensation  therefor;  and  that  the  purchaser  under 
the  sale  therein  authorized  should  hold  the  said  mortgaged  premises,  with 
the  right  of  occupancy,  seizure,  and  possession,  with  and  for  the  specific  uses, 
rights,  and  powers  as  in  the  order  and  report  of  the  referee  recited  and  de- 
clared; and  this  judgment  was  rendered  on  the  default  of  the  defendants. 
There  was  no  intimation  in  the  complaint  that  any  attempt  would  be  made 
to  obtain  an  adjudication  as  to  the  extent  of  these  rights  and  franchises, 
or  as  to  their  existence  at  the  time  of  the  commencement  of  the  action,  or 
that  any  judgment  shonld  be  asked  for  affecting  in  any  manner  the  rights  of 
the  city  of  New  York  to  claim  that  such  rights  and  franchises  bad  bwn  toat 
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or  forfeited,  and  no  such  provision  In  the  judgment  was  necessary  to  vest  in 
the  piii-uliaser  at  tlie  sale  all  rights  that  the  railroad  company  (the  mortgagor) 
liad,  either  at  the  time  of  the  execution  of  the  mortgage  or  at  the  comnience- 
roent  of  the  action.  So  far  as  the  city  was  concerned,  the  only  relief  that 
could  be  given  by  the  judgment  was  the  relief  astced  for  in  the  complaint. 
Ck)de  Froc.  §  275.*  For  it  is  a  general  principle,  necessary  to  the  administra- 
tion  of  justice,  that  the  complaint  must  advise  the  defendant  clearly  of 
wliat  is  claimed.  It  is  not  alone  the  case  as  made,  but  also  the  judgment 
asked  for,  that  controls.  Sioart  v.  Boughton,  35  Hun,  284;  Kelly  v,  Doton- 
ing,  42,  N.  Y.  78. 

Appellant  insists,  however,  that  the  adjudication  of  a  fact  is  no  part  of  the 
relief  which  the  coart  grants:  that  the  relief  is  "the  executive  action  to  be 
taken  by  the  court  in  accordance  with  the  justice  of  the  cause,  aa  required  by 
the  facts  found.  It  bad  no  reference  whatever  to  the  effect  of  the  judgmenk 
by  way  of  estoppel."  As  to  the  facts  which  must  exist  to  entitle  plaintiff  to 
the  relief  granted,  it  is  clear  that  granting  the  relief  is  an  adjudication  that 
such  facts  exist.  Thus,  in  an  action  upon  a  promissory  note,  a  judgment  for 
the  plaintiff  for  the  amount  is  an  adjudication  that  there  was  a  valid  note,  a 
consideration  given,  and  that  the  whole  amount  was  due,  and  the  relief 
granted  would  be  a  judgment  that  plaintiff  recover  of  defendant  the  amount, 
bo,  in  this  action  to  grant  the  relief  that  was  asked  for,  it  was  necessary  to 
find  as  a  fact  that  tlie  mortgage  was  made  by  defendant,  and  that  there  was  a 
certain  sum  dne  thereon,  and  as  to  those  facts  the  estoppel  of  the  judgment 
applied.  But  it  was  not  necessary,  to  entitle  plaintiff  to  such  relief,  to  find 
tliat  the  defendant  railroad  company  had  built  a  part  of  the  road,  or  that  in 
another  action,  to  which  this  defendant  was  not  a  party,  it  bad  been  adjudged 
ihat  the  railroad  company  had  located  its  road  and  commenced  its  construe^ 
tion  and  owned  the  property.  The  existence  of  those  facts  not  being  alleged 
in  the  complaint,  and  not  being  necessury  to  entitle  the  plaintiff  to  the  relief 
for  which  he  had  asked,  an  adjudication  as  to  the  existence  of  those  facts  had 
no  relation  to  the  foreclosure  of  the  mortgage,  the  relief  demanded  in  the 
complaint;  and  if  the  court  in  the  judgment  made  such  an  adjudication  by 
decreeing  that  such  facts  did  exist,  such  an  adjudication  was  only  effectual  to 
create  an  estoppel,  and  was  of  itself  relief  in  addition  to  that  demanded  in 
the  complaint.  The  plaintiff  was  therefore  entitled  to  a  judgment  appropri- 
ating the  interest  of  the  mortgagor  to  the  payment  of  the  amount  secured 
by  his  mortgage,  and  any  interest  the  city  had  in  the  property,  subsequent 
to  the  mortgage,  was  cut  off  by  the  judgment.  The  city  had  no  answer  to  a 
demand  for  such  a  judgment,  and  could  not  have  interposed  a  defense  to  the 
action;  but  any  attempt  of  the  court  to  adjudicate  that  such  rights  did  exist 
was,  80  far  as  it  affected  this  defendant,  without  jurisdiction  in  tliis  action. 
It  is  settleil  that  in  an  action  for  the  foreclosure  of  a  mortgage  the  rights  of 
parties  who  claim  in  priority  or  in  hostility  to  the  mortgagor  cannot  be  liti- 
gated, and  that  a  judgment  of  foreclosure  granted  by  default  only  affects  the 
interests  of  those  subsequent  to  the  mortgage;  that  the  decree  does  not  affect 
rights  paramount  to  those  of  the  mortgagor  and  the  mortgagee.  Bank  v. 
Thomson,  55  N.  Y.  7;  Jiathbone  v.  Hoimey,  58  K.  Y.  463;  Bank  v.  Onld- 
man,  Ih  N.  Y.  127.  Kor  is  there  the  slightest  doubt  as  to  the  power  of  the 
court  to  set  aside  or  modify  the  judgment  at  any  time.  As  was  said  by  tlie 
court  of  appeals  In  if ate/i  V.  jBowA,  78  N.  Y.  490:  "These  *  •  ♦  cases 
show  the  power  of  the  court  over  its  o«vn  judgment,  and  its  habit  to  exer- 
cise it  in  aid  of  justice,  and  it  is  an  inherent  power,  and  not  limited  in  matters 
of  substance  by  the  sections  of  the  Code."  Nor  do  I  think  the  application 
was  made  too  late.  The  defendant  is  a  municipal  corporation,  and,  so  far  as 
appears,  the  judgment  was  never  served  upon  the  law  olhcer  of  the  corpora- 

*  Code  ClvU  Froc.  {  ISCn*,  contains  the  corresponding  provision. 
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tlon;  and  the  fact  that  other  officers  of  the  corporation  had  notice  of  the 
judgment,  or  that  in  any  other  proceedings  the  atliention  of  the  law  officers  of 
the  corporation  was  called  to  this  judgment,  did  not,  under  the  circnmstances, 
make  it  improper  for  the  court,  in  the  exercise  of  its  discretion,  to  amend 
the  judgment.  Nor  do  the  rights  of  third  parties  require  that  this  applica- 
tion should  have  been  denied.  One  of  the  purchasers  at  the  sale  by  the  referee 
was  the  plaintiff  in  the  action.  He  must  be  chargeable  with  knowledge  of 
the  irregular  form  of  the  judgment,  and  a  purchaser  from  him  can  acquire  no 
greater  rights  than  he  had.  The  voluminous  briefs  submitted  by  the  appellants 
have  been  considered,  but  we  are  satlsQed  that  it  would  be  a  gross  injustice 
to  the  city  and  to  the  public  to  have  allowed  this  judgment,  as  originally  en- 
tered, to  stand,  and  the  court  below  was  right  in  the  exercise  of  its  discretion 
vested  in  it  in  granting  the  application.  Order  appealed  from  should  be  af- 
firmed, with  costs.    All  concur. 


Carteb  et  al.  v.  New  Yobk  El.  B.  Go.  et  al. 

(Superior  Court  of  New  York  City,  Oeiieral  Term.    November  28, 1889.) 

BviDENOE — Expert  Testimoitt — Ghounds  of  Opinioh. 

In  an  dction  for  damages  to  abutting  property,  caused  by  operating  an  elevated 
railroad,  and  to  enjoin  its  further  use,  where  expert  testimony  of  the  value  of  the 
property  is  given,  the  opinions  of  adjoining  property  owners,  not  experts,  are  ad- 
missible to  show  the  value  of  the  expert  testimony. 

Appeal  from  special  term. 

Action  by  Oliver  S.  Carter  and  Henry  E.  Hawley  against  the  New  York 
Elevated  Bullroad  Company  and  the  Manhattan  Railway  Company,  to  recover 
damages  to  abutting  property  by  the  operation  of  defendant's  railway,  and  to 
restrain  its  further  use.    Judgment  for  plaintiffs,  and  defendants  appeal. 

Argued  before  Sedgwick  and  Freeomaji,  JJ. 

Edward  C.  James  and  Daviea  &  Hapallo,  for  appellants.  Thomas  T.  Shtar- 
man,  William  V.  Rowe,  and  Evarts,  Southmayd  &  Choate,  for  respondents. 

Sedqwick,  J.  The  judgment  for  the  injunction  in  this  case  should  be  af- 
firmed, nnder  the  decisions  that  have  been  made  in  like  cases.  If  it  be  as- 
sumed that  testimony  on  this  issue  was  improperly  admitted,  enough  other 
testimony  appeared  that,  as  matter  of  law,  supported  the  injunction  under 
these  decisions.  The  court  below  proceeded  to  ascertain  the  terms  npon  the 
performance  of  which  by  the  defendants  the  injunction  might  be  dissolved, 
and  made  rulings  as  to  the  evidence  on  this  point,  which  the  appellant  now 
argues  were  erroneous.  These  rulings  concerned  opinions  of  the  owners  of 
adjoining  property  of  the  value  of  such  property,  they  not  bei  ng  "experts, "  as  it 
is  called,  in  estimating  the  values  of  real  property.  But  the  opinions  of  ex- 
perts had  been  given  in  evidence,  and  it  was  important  to  ascertain  the  value 
as  testimony  of  these  opinions.  The  court  was  at  liberty  to  examine  the 
grounds  of  such  opinion.  These  grounds  were  nut  matters  of  fact,  legally 
proved,  and  were  in  part,  at  least,  the  values  that  the  adjoining  owners  placed 
upun  their  property;  for  the  market  value  would  be  the  resultant  of  the  op- 
position between  buyers  and  sellers.  The  rulings  were  nut  erroneous.  Bat, 
if  they  were,  they  did  not  aSect  the  absolute  right  to  an  injunction  that  the 
defendants  stay  their  invasion  of  plaintiffs'  property.  The  ascertainment  of 
the  condition  was  not  due  to  any  equity  the  defendants  had  as  aguinst  the 
plaintiffs,  or  because,  equitably,  the  plaintiffs'  right  to  a  permanent  injunc- 
tion was  a  mmlifled  one,  and  not  absolute.  Substantially  the  condition  was 
gratuitously  made  as  to  the  defendants,  and  was  allowed  for  the  sake  of  thini 
parties.  The  whole  judgment  should  not  be  set  aside,  because  the  judge  be- 
low ascertained  what  values  owners  on  the  street  attached  to  their  own  prop- 
erty or  that  belonging  to  others.  In  my  opinion,  the  judgment  should  be  tit' 
firmed,  with  costs. 
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Pafpenh£iu  v.  Metropolitan  El.  Bt.  Co.  et  dl. 

(Superior  Court  of  New  York  Olty,  ffeneral  Term.    November  S3, 1S89.) 

Am>bai^— Rbvibw— Inoonsistksti  Fwdikgf, 

Where  an  appeal  is  taken  on  exceptions  to  the  conclusions  of  law,  and  there  is  a 
separate  and  distinct  finding  of  fact,  unqualified  in  form,  in  Irreconcilable  conflict 
with  the  conclusions  of  law  and  the  judginent,  the  judgment  cannot  stand,  though 
from  the  other  findings,  which  fully  sustain  the  conclusions  of  law  and  the  judg- 
ment, it  appears  that  the  finding  was  made  by  inadvertence. 

Appeal  from  equUv  term. 

Action  by  Lena  Fappenheim  against  the  Metropolitan  Elevated  Railway 
Ck>mpany  and  the  Manhattan  Railway  Company.  Judgment  for  plaintiff,  and 
defendants  appeal. 

Argued  before  Fbeiedman,  Truax,  and  Ingrahak,  JJ. 

Davies  &  Hapallo,  {Brainard  Tolles,  of  counsel,)  for  appellants.  Baekett 
A  Bennett,  {Charles  Gibson  Bennett,  of  counsel,)  for  respondent. 

Fbeedhan,  J.  This  is  an  appeal  from  a  Judgment  rendered,  at  an  equity 
term  of  this  court,  after  a  trial  of  the  issues.  The  plaintiff  sued  as  the  owner 
of  certain  easements  appurtenant  to  certain  premises  situate  on  Second  ave- 
nue, in  the  city  of  New  Yorls,  which  were  alleged  to  have  been  taken,  or  at 
least  seriously  impaired,  by  reason  of  the  construction,  maintenance,  and  op- 
eration of  the  elevated  railway  of  the  defendants  in  front  of  plaintiff's  prem- 
ises. The  judgment  awarded  damages  to  the  plaintiff  for  the  injuries  in- 
flicted in  the  past,  and  also  gave  an  injunction  to  prevent  the  continued  main- 
tenance and  operation  of  the  railway,  unless  a  certain  compensation  was 
made.  The  whole  theory  of  the  action  is  that  the  construction,  maintenance, 
and  operation  of  the  elevated  railway  constitute  an  excessive  and  inconsistent 
street  use,  and  that  by  reason  of  such  construction,  maintenance,  and  opera- 
tion Second  avenue  had  not  been  kept  open  in  lilce  manner  as  the  other  pub- 
lic streets  and  avenues  in  the  city  of  Kew  York  are,  and  of  right  ought  to  be. 
But  the  learned  trial  judge,  after  finding  that  Second  avenue,  past  and  in  front 
of  plaintiff's  premises,  had  been  laid  out  and  opened  as  a  public  avenue  under 
the  act  of  1813,  further  found  as  matter  of  fact  that  the  said  avenue  from 
thenceforth,  viz.,  its  opening,  continuously  has  been  and  now  is  appropriated 
and  kept  open  for  a  public  avenue,  liighway,  and  thoroughfare  in  the  city  of 
New  York,  iu  like  manner  as  the  other  public  streets  and  avenues  in  tlie  said 
city  are,  and  of  right  ought  to  be.  This  finding  is  in  irreconcilable  conflict 
with  the  conclusions  of  law  of  the  learned  trial  judge,  and  with  the  judgment 
herein.  From  the  fact  that  there  are  other  findings  which  fully  sustain  the 
conclusions  of  law  and  tlie  judgment,  the  fair  inference  is  that  tlie  finding  re- 
ferred to  was  made  by  inadvertence.  It  was  made  on  the  application  of  the 
plaintiff,  and  probably  was  not  intended  to  be  an  unqualified  finding.  But 
in  form  it  is  unqualified,  and  it  was  made  as  a  separate  and  distinct  finding. 
This  being  so,  and  the  court  of  appeals  having  repeatedly  held  that  whenever  two 
findings  of  fact  are  inconsistent  the  appellant  is  entitled,  in  support  of  his  ex- 
ceptions to  the  conclusions  of  law,  to  have  that  taken  as  true  which  is  the  more 
favorable  to  himself,  {Bonnell  v.  OrUwold,  89  N.  Y.  122;  Schtoinger  v.  Kay' 
mond,  83  N.  Y.  192;  Conselyea  v.  Blanahard,  103  N.  Y.  231,  8  N.  E.  Kep. 
490;  Redfleld  v.  Redfleld,  110  N.  Y.  671,  18  N.  E.  Itep.  373;  Green  v.  Bo- 
teorth,  113  N.  Y.  462,  21  K.  £.  Bep.  165.)  a  new  trial  must  be  ordered. 

Another  serious  question  is  presented  by  the  fact  that  the  plaintiff  acquired 
title  to  tlie  premises  to  which  the  easements  are  claimed  to  be  appurtenant 
three  or  four  years  after  the  construction  and  the  commencement  of  the  opera- 
tion of  the  elevated  railway,  and  that  she  failed  to  connect  herself  with  the 
street-opening  proceeding  in  which  the  easements  originated,  or  with  the  title 
of  some  one  who,  as  owner  of  the  premises,  had  a  right  to  the  easements  prior 
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to  the  construction  of  the  elevated  railway.  The  defect,  if  it  be  any,  may  be 
obviated  on  a  new  trial, — which,  as  already  shown,  must  be  had, — and  con- 
sequently it  is  not  deemed  necessary  to  decide  the  question  now,  nor  to  ex- 
press any  opinion  on  the  remaining  questions  which  have  been  argued.  Judg- 
ment reversed,  and  new  trial  ordered,  with  costs  to  appellants,  to  abide  tbo 
event    All  concur. 


Swift  et  al.  v.  Mates  et  at. 
(Superior  Court  of  New  York  CUy,  General  Term.    November  22, 1880.) 

Deposition — Affidavit  of  Materijllitt— Vacation  of  Okobr. 

Code  Civil  Froc  N.  Y.  i  873,  subd.  4,  and  rule  88  of  tbe  frenend.  rolea  of  pracUoa 
of  New  Yorl^  provide  that  when  the  deposition  of  a  party  before  trial  is  required, 
under  Code  Civil  Proc  i  870  et  sea.,  the  affidavit  to  be  presented  to  the  ]ad^e  who 

grant*  tbe  order  for  the  talcing  oi  the  deposition  must  show  that  the  ezammaUon 
I  material  and  necessary.  Held  that,  where  the  action  is  to  set  aside  as  fraudu- 
lent a  deed  made  in  1882,  such  examination  Is  not  shown  to  be  material  and  neces- 
sary by  an  affidavit  that  the  persons  sought  to  be  examined  are  the  only  ones  hav- 
ing IcDOwledge  of  the  whereabouts  of  defendant's  property  at  the  time  of  making 
such  affidavit,  in  1889;  and  the  order  granting  the  examination  will  be  vacated. 

Appeal  from  special  term. 

This  was  an  action  by  James  T.  Swift  and  others  against  Ferdinand  Mayer 
and  others.  The  defendants  moved  to  vacate  an  order  fur  the  taking  of  their 
depositions  before  trial,  which  motion  the  court  granted,  delivering  the  fol- 
lowing opinion,  and  plaintiffs  appeal: 

"DuQRO,  J.  The  order  which  the  defendants  move  to  vacate  is  for  a  depo- 
sition to  be  taken  as  prescribed  in  article  1,  tit.  3,  c.  9,  Code  Civil  Proc.  [§§  870- 
886.]  It  is  not  an  orderdirecting  persons  to  appearand  be  examined  under  oath 
concerning  matters  pertaining  to  a  discovery.  The  papers  upon  whicli  the  order 
was  granted,  and  the  order  itself,  show  this.  The  plaintiffs  are  therefore 
wrong  in  contending  that  the  papers  upon  which  the  order  was  granted  need 
not  conform  to  rule  83.  The  atlldavit  upon  which  the  order  was  granted 
specifies  no  facts  and  circumstances  which  show  that  the  examination  desired 
is  material  and  necessary;  for,  though  it  be  conceded  that  the  persons  sought 
to  be  examined  *  have  especial  knowledge  as  to  the  whereabouts  and  condition 
of  any  property  belonging  to  the  defendants  Ferdinand  Mayer  and  Benjamin 
Mayer,  and  they  and  the  said  Benjamin  Mayer  have  substantially  the  only 
knowledge  of  the  subject,'  I  cannot  see  how  evidence  as  to  the  wliereabouts 
and  condition  of  any  property  belonging  to  the  defendants  Ferdinand  and 
Benjamin  Mayer  will  be  material  and  necessary  to  the  plaintiff  in  the  trial  of 
this  action.  The  affidavit  is  made  in  May,  1^89,  and  so  refers  to  properly 
then  existing,  while  the  action  is  brought  to  liave  a  conveyance  made  in  18iS 
declared  to  have  been  made  in  fraud,  etc.,  of  creditors.  Although  the  facts 
and  circumstances  need  be  but  alight  to  warrant  an  examination  in  a  case 
such  as  this,  these  presented  by  the  affidavit  do  not  suffice.  The  papers  raise 
a  suspicion  that  the  order  is  desired  merely  for  inquisitorial  purposes.  Tbe 
motion  to  vacate  the  order  is  therefore  granted,  with  SlU  costs." 

Gen.  Rule  Prac.  83,  is  as  follows:  "  When  an  examination  is  required  nnder 
sections  870, 871,  872,  of  the  Code  of  6ivil  Procedure,  the  affidavit  shall  specif 
the  facts  and  circumstances  which  show,  in  conformity  with  subdivision  4  of 
section  872,  tliat  the  examination  of  tlie  person  is  material  and  necessary." 

Argued  before  Skdowick,  C.  J.,  and  TuuAX  and  iNaRAHAU,  JJ. 

Stiokney  &  Shepard,  for  appellants.  Donohue,  Newoombe  de  Cardoto,  tat 
respondents. 

Feb  Cubiah.  Tbe  order  appealed  from  ia  a£Bxmed,  on  the  opinion  of  ttie 
court  below. 
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Deoener  v.  ITndebwood  et  al, 

(Superior  Court  of  New  York  City,  Oeneral  Term.    November  33, 1889.) 

li  Rbvebbncs — When  Okdebed — Long  Accounts. 

An  order  of  reference  is  proper  where  it  appears  that  the  trial  of  the  issues  will 
require  the  examination  of  a  long  account,  that  it  will  not  require  the  decision  of 
any  difScult  questions  of  law,  and  that  an  "account "between  the  parties,  in  the 
proper  acceptance  of  the  term,  is  directly  inrolved. 
3.  Same — Amendment  or  Answsb. 

The  statement  by  defendants  that  fhey  Intend  to  amend  their  answer  Is  no  ground 
for  refusing  an  order  of  reference. 
8.  Same— CousTEK-CuuM. 

The  amendment  of  the  answer  and  Inoorporatlon  of  a  counter-claim  U  no  g^und 
for  vacating  an  order  of  reference. 

Appeal  from  special  term. 

Action  by  Frederick  L.  Degener  against  John  T.  Underwood  and  others. 
An  order  of  reference  was  entered,  and  an  order  denying  defendants'  motion 
to  vacate  the  same.    Defendants  appeal. 

Argued  before  Freedman  Hnd  Inqraham,  JJ. 

James  A.  Hudson,  for  appellants.    J.  B.  Ludden,  for  respondent. 

Per  GxntiAH.  The  moving  papers  upon  which  the  order  of  reference  was 
lirranted,  and  which  included  the  pleadings,  satisfactorily  established  that  the 
trial  of  tiie  issues  would  require  the  examination  of  a  long  account,  contain- 
ing 714  items,  on  the  part  of  the  plaintiff;  that  it  would  not  require  the  decis- 
ion of  any  difilcult  questions  of  law;  and  that  an  "account"  between  the  par- 
ties. In  the  proper  acceptation  of  the  term,  was  directly  involved. 

It  was  no  answer  to  the  motion  to  say  that  the  defendants  intended  to 
amend  their  answer.  Bnos  v.  Thomas,  4  How.  Pr.  290.  The  foundation  of 
the  practice  in  the  courts  rests  upon  acts,  and  not  upon  mere  intentions.  The 
case,  as  it  appeared  upon  the  moving  papers,  was  clearly  referable,  and  con- 
sequently no  error  was  committed  in  granting  the  order  of  reference.  Tlie 
amended  answer,  which  was  subsequently  served,  in  no  way  lessened  the 
necessity  of  a  reference.  The  incorporation  of  a  counter-claim  rather  in- 
creased the  necessity.  On  the  motion  to  vacate  the  order  of  reference,  on  the 
ground  that  the  issues  had  been  changed  by  an  amendment  to  the  answer, 
the  burden  of  proof  was  on  the  defendants  to  establish  that  the  answer,  as 
amended,  rendered  a  reference  unnecessary.  This  they  wtiolly  failed  to  es- 
tablish. The  case  presents  only  questions  of  practice,  and  not  of  jurisdiction, 
and  upon  all  the  facts  we  cannot  suy  that  the  several  judges  who  made  the 
orders  appealed  from  abused  the  discretion  vested  in  them.  Ttie  orders  ap- 
pealed from  should  be  severally  affirmed,  with  costs  and  disbursements. 


Trehaine  v.  Mortimer  et  al, 

(Superior  Court  of  New  Tork  (My,  Oeneral  Term.    December  6, 1889.) 

1.  Assionuent  fob  Benefit  of  Cbbditobs— Absioneb— Pbioe  Incttmbranceb. 

The  purchaser  under  execution  of  property  assigned  for  the  benefit  of  creditors, 
has  no  right  to  contest  prior  incumbrances  on  the  property,  as  the  assignment  remains 
in  force,  notvvitlistanding  the  sale  of  the  assignor's  interest  in  the  property,  and 
such  right  is  in  the  assignee. 
9.  ExEctmoN — Property  Subject  to  Lbvt — Chattbls  Rbplevibd. 

Where  a  chattel  has  been  replevied  it  may  not  be  levied  on,  while  in  the  posses- 
sion of  the  sherift,  by  virtue  of  an  execution  against  defendant  In  replevin. 

Appeal  from  trial  term. 

Action  by  William  B.  Tremaine  against  William  Y.  Mortimer  and  others. 
Flaintift  appeals  from  an  order  vacating  and  setting  aside  the  verdict  of  a 
jnry  in  favor  of  the  plaintiff,  and  directing  judgment  dismissing  the  complaint. 
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Argued  before  Freedhan  and  Tbttas:,  JJ. 

Herbert  T.  Ketcham,  tot  appellant.    John  W.  Ptrsson,  for  appellees. 

Trttax,  J.  One  Sewall  made  two  mortgages  on  November  2,  1885.  upon 
certain  personal  property  then  belonging  to  him.  and  then  in  his  possession. 
One  of  these  mortgages  whs  made  tu  one  Chase,  and  the  other  was  made  to 
the  defendants  herein.  Both  were  filed  in  the  register's  office  on  the  same 
day.  The  Chase  mortgage  was  refiled  April  8,  1887,  but  the  mortgage  to  the 
defendants  has  never  been  refllpd.  Sewall  having  made  default,  Chase  took 
possession  of  the  property  mentioned  in  the  mortgage,  under  his  mortgage,  on 
December  12, 1887,  and  on  the  following  day  said  Sewall  made  a  valid  general 
assignment  for  the  benefit  of  his  creditors.  Thereafter  certain  judgments 
were  obtained  against  said  Sewall,  executions  were  issued  on  the  said  judg- 
ments to  the  sheriff  of  the  city  and  county  of  Kew  York,  and  on  January  9, 
1889,  the  sheriff  sold  to  the  plaintiff,  by  virtue  of  said  executions,  all  the 
right,  title,  and  interest  of  the  said  Sewall  in  and  to  the  said  property.  The 
plaintiff  claims  the  right  to  the  property  by  virtue  of  said  sale  to  him  as  afore- 
said, and  has  brought  his  action  against  the  defendants  to  recover  damages 
for  the  conversion  by  the  defendants  of  the  said  property,  while  the  defendants 
claim  under  the  Chase  mortgage  as  well  as  under  the  mortgage  to  them.  We 
think  that  the  case  of  Smith  v.  Payne,  3  N.  Y.  Supp.  826,  is  decisive  of  this 
case.  It  was  held  by  this  court  in  that  case  that,  while  an  assignment  for  the 
benefit  of  creditors  remains  in  force,  the  right  to  assail  prior  incumbrances  Is 
in  the  assignee,  and  is  not  in  the  j udgment  creditor.  It  is  true  that  the  sheriil 
sold  all  Sewall's  right,  title,  and  interest  in  and  to  the  property  of  the  plain- 
tiff.; but  at  the  time  of  this  sale  Sewall  had  no  right,  title,  or  interest  in  or  to 
the  property,  because  he  had  parted  with  it  by  virtue  of  his  general  assign- 
ment; and  as  that  assignment  remains  in  force,  the  assignee,  and  not  the 
creditors  of  Sewall,  would  be  entitled  to  the  property. 

The  defendants  also  claim  the  right  to  hold  the  property  by  reason  of  cer- 
tain proceedings  taken  by  them  under  the  mortgage  to  them.  It  was  shown 
on  the  trial  that,  before  any  levy  had  been  made  under  the  executions  that 
were  issued  on  the  judgments  against  Sewall,  the  defendants  brought  an  ac- 
tion of  replevin  against  Chase,  Sewall,  and  Sewall's  assignee.  Such  proceed- 
ings were  had  in  this  action  that  the  property  mentioned  in  the  complaint 
was  delivered  by  the  sheriff  to  the  defendants.  WhUe  the  property  was  in 
the  possession  of  the  sheriff,  under  the  warrant  of  replevin,  a  levy  under  the 
executions,  which  had  been  issued  upon  the  judgments  above  referred  to,  was 
made.  The  plaintiff  claims  under  the  sale  that  was  made  by  virtne  of  this 
levy.  The  case  cannot  be  distinguished  in  any  material  respect  from  the  case 
of  Bank  v.  Dunn.  97  N.  Y.  149,  in  which  it  was  held  that,  where  a  chattel 
has  been  replevied,  it  may  not,  while  in  the  possession  of  the  sheriff,  be  lev- 
ied upon  by  virtue  of  an  execution  against  the  defendant  in  the  replevin  ac- 
tion. Of  course,  if  the  property  cannot  be  levied  upon,  no  valid  sale  can  be 
made  under  such  a  pretended  levy,  and  the  plaintiff  did  not  acquire  a  valid  title 
by  bis  alleged  purchase  under  such  sale.  The  j  udgment  and  order  are  affirmed, 
with  costs. 


GiLUAH  V.  TUCEEB  et  al. 

(Superior  Court  of  New  York  City,  Oeneral  Term.    December  5, 1S89.) 

JUDOMBNT  BT  DbFAVLT — UnaUTHOKIZBD  AFPEARA.NOB  BT  AlTOBNBT — RbUBP. 

Belief  from  a  judgment  entered  as  on  a  default  to  answer,  on  the  gronad  of  an 
unauthorized  appearance  by  an  attorney,  can  only  be  had  by  an  application  to  tbe 
court  which  rendered  the  judgment  to  set  it  aside. 

SUMK. 

The  defendant  in  such  judgment,  to  entitle  herself  to  relief,  must  Show  that  ibs 
has  a  defense  on  the  merits. 
Tbuaz,  j.,  dissenting. 
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Appeal  from  Jndgment  on  report  of  referee. 

Action  by  Cornelia  Gilman  against  Preble  Tucker  and  Angnstus  Prentice,  to 
set  aside  a  judgment.  Plaintiff  appeals  from  a  judgment  dismissing  ber  com- 
plaint. 

Argued  before  SEDawicz,  G.  J.,  and  Fbbedman  and  Truax,  JJ. 

CharUa  P.  Crosby,  for  appellant.  Kelly,  Tucker  &  Henderson,  for  respond- 
ents. 

Skdowiok,  0.  J.  The  case  of  Denton  ▼.  Noyea,  6  Johns.  296,  has  been  ap- 
proved by  the  highest  court  in  ttiis  state, — In  particular,  by  Brown  v.  Nichols. 
42  N.  Y.  26.  Against  such  an  approval,  the  dissenting  opinion  in  the  latter 
case  cited  Robson  v.  Baton,  1  Term  R.  62.  This  last  case  was  an  instance 
of  a  forged  warrant  of  attorney,  and  Ferguson  v.  Crawford,  70  N.  Y.  253, 
held  that  in  such  a  case,  no  process  having  been  served,  the  judgment  was- 
void.  In  the  present  case,  following  Denton  v.  Noyes,  the  judgment  was  not 
void,  and  was  regular  when  entered,  and  the  appropriate  relief  for  the  unau- 
thorized appearance  Is  by  an  application  to  the  court  by  which  judgment  was 
given;  and  the  relief  given  by  the  court  in  its  discretion,  when  the  attorney 
appearing  is  insolvent,  would  be  to  allow  the  defendant  to  come  in  and  plead. 
Afy  opinion  is  that  In  this  action  the  plaintifF  could  not  be  relieved  of  the  judg- 
ment, as  it  was  in  the  power  alone  of  the  court  giving  judgment  to  set  aside 
the  judgment.  But,  if  this  proposition  is  not  correct,  the  relief  that  should 
be  given  in  the  action  should  be  no  greater  than  could  be  obtained  in  the  court 
that  gave  the  judgment;  that  is,  the  defendant  in  the  judgment,  to  entitle 
henwif  to  relief,  should  show  that  she  has  a  defense  on  the  merits.  In  my 
opinion,  there  should  be  an  affirmance  of  the  judgment  appealed  from,  with 
costs. 

Freedmait,  J.,  {eoneurring.)  I  am  of  the  opinion  that  the  judgment 
should  be  affirmed,  with  costs,  for  the  reasons  assigned  by  the  learned  chief 
justice,  and  the  further  reason  that  the  complaint  in  this  action,  on  it6  face, 
shows  no  equitable  cause  of  action. 

Tbttax,  J.,  {dissenting.)  The  plaintiff  was  the  owner  of  certain  premises 
in  the  city  of  New  Yorlc.  On  the  7th  day  of  August,  1884,  a  judgment  was 
entered  in  the  office  of  the  cleric  of  the  city  and  county  of  New  Yorlc,  in  an 
action  in  the  supreme  court  of  the  state  of  New  York,  wherein  one  of  the  de- 
fendants herein,  Augustus  Prentice,  was  plaintiff,  and  the  above-named  Cor- 
nelia Oilman  and  one  Andrew  E.  Smyth  were  defendants,  for  the  sum  ot 
$1,800.78.  The  plaintiff  herein  alleges  that  neither  the  summons  nor  com- 
plaint in  said  action  was  ever  served  upon  her;  that  she  never  autboHze<1  any 
attorney  to  appear  for  her  in  said  action,  and  never  authorized  any  person  or 
persons  to  employ  or  authorize  any  attorney  to  appear  on  her  l>elialf ;  that  slie 
never  had  any  knowledge  of  any  proceedings  in  said  action,  or  that  any  attor- 
ney had  claimed  to  appear  for  her,  until  on  or  about  the  28th  day  of  June, 
1886;  that  an  attorney,  without  her  knowledge  and  consent,  did  appear  in  said 
action;  that  judgment  was  entered  therein  as  on  a  default  to  answer;  that  ex- 
ecution was  issued  on  this  judgment  in  favor  of  the  said  Prentice;  and  that 
on  the  lOtli  day  of  March,  1885,  the  premises  hereinbefore  mentioned  were 
sold  under  said  execution,  and  at  such  sale  Prentice  l)ecame  the  purchaser. 
The  plaintiff  further  alleges  that  on  the  1st  day  of  March,  1886,  one  Mary  A. 
P.  Tucker  obtained  a  judgment  against  her  for  the  sum  of  upwards  of  $1U,000; 
that  the  above-named  defendant  Preble  Tucker  took  an  assignment  of  the  said 
judgment,  and  redeemed  the  premises  hereinbefore  mentioned  from  said  Pren- 
tice, and  paid  said  Prentice  the  amount  of  the  first-iuentioned  judgment,  and 
received  a  deed  of  said  premises  from  the  sheriff;  that  thereafter  said  Preble 
Tucker  instituted  summary  proceedings  in  the  district  court  for  the  sixth  ]u« 
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diclal  district  of  New  York;  and  that  thereupon  the  plaintiff  brouglit  this  ac- 
tion to  restrain  the  enforcement  of  such  summary  proceedings,  and  to  set  aside 
tlie  said  first-mentioned  judgment,  and  all  tlie  proceedings  thereunder.  Tliis 
action  was  referred,  and  on  the  trial  the  complaint  was  dismissed  by  the  ref- 
eree. 

I  think  that  the  referee  erred  in  dismissing  the  complaint  on  the  grounds 
stated  by  him,  namely,  that  the  plaintiff  had  a  "perfect  remedy  by  motion  in 
the  original  action  to  set  aside  the  judgment  in  that  action."  It  may  l>e  tliat 
the  plaintiff  could  have  moved  in  the  action  in  which  the  judgment  was  ob- 
tained to  set  aside  the  judgment,  but  she  also  has  the  right  to  bring  an  action 
to  set  aside  the  judgment.  That  a  remedy  at  law  exists  is  not  a  valid  objec- 
tion to  an  action  in  equity,  if  the  equitable  remedy  is  concurrent  witli  the 
remedy  at  law.  Crary  v.  Smith,  2  N.  Y.  60.  Equitable  actions  of  the  nat- 
ure of  this  are  not  uulcnown  to  the  courts  of  this  state.  In  Mclntyre  v. 
Savfurd,  9  Daly,  21,  (affirmed  in  89  N.  Y.  634,)  it  was  held  that  an  action 
would  lie  to  set  aside  a  sheriff's  sale  of  real  estate  under  an  execution;  and  it 
was  so  held  although  the  plaintiff  in  that  action  had  his  remedy  by  motion  in 
the  action  in  which  judgment  had  been  obtained  against  him. 

The  principal,  and,  in  my  opinion,  the  only  important,  question  in  this  case 
is,  can  the  plaintiff  in  this  action  show  that  the  appearance  by  the  attorney 
in  the  other  action  was  unautliorized  and  void?  The  printed  book  shows  that 
the  plaintiff  herein  never  was  served  with  the  summons  in  the  action  in  the 
supreme  court;  never  authorized  any  attorney  to  appear  for  her  in  that  action; 
had  no  Icnowledge  that  the  action  had  been  begun;  and  knew  nothing  of  the 
judgment  tliat  was  obtained  therein,  nor  of  the  sale  under  execution,  until 
possession  of  her  real  estate  was  demanded, — and  this  was  after  the  time  to 
redeem  had  expired ;  and  that  the  attorney  who  so  appeared  for  her  is  not  now 
a  resident  of  this  state.  It  was  held  by  this  court  in  Bolton  v.  Jacks,  29 
K.  Y.  Super.  Ct.  166,  that  want  of  jurisdiction  renders  void  the  judgment  of 
any  court,  whether  of  superior  or  inferior,  general  or  limited,  or  local  juris- 
diction, and  the  recital  of  jurisdictional  facts  in  the  record  of  such  judgment 
is  not  conclusive,  (unless  made  so  by  statute,)  but  only  prima  facie  evidence 
of  the  existence  or  occurrence  of  such  facts;  and  the  party  against  whom  the 
record  of  such  judgment  is  offered  in  evidence  is  not  estopped  by  such  re- 
citals from  showing  affirmatively,  by  proof  dehors  the  record,  that  they  are 
untrue,  and  thus  avoiding  the  judgment.  This  case  was  cited  with  approval 
by  Judge  Bapallo  in  Feiguson  v.  Crawford,  70  N.  Y.  266,  267.  Judge 
liAPALLO,  after  referring  to  many  cases  on  this  subject  in  this  state  and  in 
other  states,  says  that  "it  thus  apppiirs  that  the  current  of  judicial  opinion  in 
this  state  is  very  strong  and  uniform  in  favor  of  the  proposition  stated  by 
JoN3a.  J.,  in  lBoUo7i  V.  Jacks,']  6  Rob.  (N.  Y.)  198.  *  *  •  It  has  not  as 
yet,  however,  been  directly  adjudicated;  and,  if  sustained,  it  must  rest  upon 
the  local  law  of  tliis  state,  as  it  finds  no  support  in  adjudications  elsewhere. 
There  are  reasons,  however,  founded  upon  our  system  of  practice,  which 
would  warrant  us  in  so  holding.  Tbepowersof  a  court  of  equity  being  vested 
in  our  courts  of  law,  and  equitable  defenses  being  allowable,  there  is  no  reason 
why  to  an  action  upon  a  judgment  the  defendant  should  not  be  permitted  to 
set  up,  by  way  of  defense,  any  matter  which  would  be  ground  of  relief  in 
equity  against  the  judgment;  and  it  is  conceded,  in  those  states  where  the 
record  is  held  conclusive,  that  when  the  judgment  has  been  obtained  by  fraud, 
or  without  bringing  the  defendant  into  court,  and  the  want  of  jurisdiction 
does  not  appear  upon  the  face  of  the  record,  relief  may  be  obtained  in  equity. 
The  technical  difficulty  arising  from  the  conclusiveness  of  the  record  is  thus 
obviated. "  In  Howard  v.  Smith,  S3  N.  Y.  Super.  Ct.  124,  this  court  held  that, 
"  whenever  it  appears  by  the  record  of  a  judgment  of  a  sister  state  that  the 
defendant  appeared  by  attorney,  it  is  pn'fna/acie  evidence  of  the  fact;  but  in 
such  a  case  the  defendant  may  rebut  this  presumption  by  proof  that  the  at- 
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torney  named  In  the  record  was  not  his  attorney  in  fact,  and  never  had  any 
autliority  to  appear  for  him  in  the  action."  In  other  words,  notwithstanding 
the  recital  of  the  record,  he  may  disprove  the  authority  of  the  attorney  to  ap- 
pear. And  tlie  court  of  appeals  in  Pergtiaon  v.  Crawford  said,  in  effect,  that 
there  is  no  distinction  in  this  respect  between  domesticnnd  foreign  judgments; 
and  for  this  reason  this  case  of  Howard  v.  Smft/i  is  an  authority  for  reversing 
this  judgment.  There  is  no  distinction  between  a  forged  notice  of  appear- 
ance and  a  notice  really  given  by  an  attorney  not  authorized  to  give  it;  and 
jurisdiction  is  not  acquired  in  either  casa  Burton  v.  Sherman,  20  Wkly. 
Dig.  419.  On  the  trial  of  the  action  the  court  may  and  will  determine  on  what 
terms  relief  will  be  granted  to  the  plaintiff.  The  judgment  should  be  re- 
versed, and  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 


Kip  fj.  City  of  Buffalo. 
(Supertor  Court  of  Buffalo,  Oeneral  Term.    November  19, 1889.) 

1.  HmnciPAL  CoRPORATiosB— Civil  Sbkvicb. 

Laws  N.  T.  Lt)84,  c.  410,  autborizing  the  mayor  of  each  city  to  prescribe  civil  serv- 
ice rules,  and  to  employ  saitable  persons  to  make  inquiries  and  examinations,  and 
prescribe  their  duties.  Rives  the  mayor  power  to  designate  a  secretary  for  the  <dvU 
service  commUsion  appointed  by  him  under  ttie  act,  and  to  flz  his  salary. 

%.  KufB— Fbbs. 

The  cliarter  of  the  city  of  Buffalo,  tit  6, 1 1  et  Mq.,  provides  that  the  comptroller 
shall,  on  or  before  the  Ist  day  of  April  in  each  year,  lumlsh  to  the  council  a  finan- 
cial statement  for  the  current  year,  together  with  an  estimate  of  the  current  ex- 
penses of  each  department.  Heads  of  departmenta  are  also  required  to  famish  es- 
timates of  the  amounts  required  by  their  respective  departments  for  the  current 
year.  The  council  may  amend  such  estimates,  and  are  required  to  pass  upon  them 
not  Itfter  than  May  Ist.  The  expenditures  of  each  department  are  required  to  be 
kept  within  the  estimates  made  for  it;  each  office  or  purpose  being  debited  with 
the  whole  sum  appropriated,  and  credited  with  the  salaries  and  other  fixed  sums  to 
he  paid  therefrom,  and  "the  other  expenditures"  are  not  to  exceed  the  remainder 
of  the  estimate.  Contracts  for  amounts  exceeding  such  remainder  shall  not  bind 
the  city  as  to  the  excess.  The  mayor  fixed  the  salary  of  the  secretary  of  the  civil 
service  commission  at  1800  per  annum,  payable  monthly,  but  the  council  only  ap- 
propriated $50  for  the  expenses  of  the  commission  for  the  whole  j^ear.  After  pay- 
ing all  fixed  expenses  of  the  mayor's  department,  a  balance  remained  to  its  credit 
of  less  than  the  amount  of  salary  due  the  secretary.  Held,  tliat  the  latter  could  re- 
cover the  ISO  appropriated  for  the  expenses  of  the  commission,  and  the  unexpended 
balance  to  the  credit  of  the  mayor's  fund,  but  no  more. 

On  demurrer  to  complaint. 

Action  by  William  F.  Kip  against  the  city  of  Buffalo,  for  his  salary  as  sec- 
retary of  tbe  civil  service  commission  of  said  city,  for  the  period  of  six 
months. 

Argued  before  Beckwith,  C.  J.,  and  Hatch  and  Trrus,  JJ. 

Antley  Wilcox,  for  plaintiff.  Frank  C.  LauglUin  and  William  F.  Worth- 
Uigton,  for  defendant. 

Beckwith,  C.  J.  This  is  an  issue  of  law,  raised  by  a  demurrer  to  the  com- 
plaint. The  demurrer  is  upon  the  ground  that  it  appears  upon  the  face  of 
tlie  complaint  that  it  does  not  state  facts  suflScient  to  constitute  a  cause  of 
action.  The  plaintiff,  by  the  ailegrjitions  of  his  complaint,  seeks  to  recover  a 
judgment  against  the  defendant  for  his  salary  as  secretary  of  the  civil  service 
commissioners  appointed  by  the  mayor  for  the  city  of  ]3iiffalo.  The  con- 
tention on  the  part  of  the  defendant  is  that  the  mayor  had  not  power  to  bind 
tbe  city  for  the  payment  of  the  plaintiff's  salary.  Tbe  charter,  (title  5,  g  9) 
provides  that  a  contract  by  which  a  liability  shall  be  attempted  to  be  created 
against  the  city  in  excess  of  the  annual  appropriation  for  any  department 
■hall  not  be  binding  on  the  city  for  the  amount  contracted  to  be  paid  which 
to  in  excess  of  the  appropriation.  Section  8  of  chapter  410  of  the  Laws  of 
1884,  which  is  not  an  amendment  of  the  charter,  but  a  general  law,  directs 
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the  mayor  to  "employ  suitable  persons"  to  oondact  the  inquiries  and  make 
the  examinations  prescribed  as  to  the  fitness  of  persons  applying  to  enter  the 
civil  service  of  the  city.  It  must  be  presumed  that  the  legislature  intended 
the  statute  to  have  effect,  and  it  is  considered  that  a  power  given  by  statute 
carries  with  it  every  incident  absolutely  necessary  to  give  it  operation.  1 
Kent,  Ck>mm.  464.  Such  construction  ought  to  be  put  upon  a  statute  as  does 
not  suffer  it  to  be  eluded.  TnoMPsoN,  C.  J.,  In  People  v.  Insurance  Co.,  15 
Johns.  381.  When,  therefore,  we  find  the  statutes,  called  the  "Civil  Service 
Acts,"  directing  the  mayor  to  employ  suitable  persons,  we  conclude  that  they 
impliedly  authorize  him  to  agree  upon  a  reasonable  compensation  for  Uieir 
services.  The  civil  service  acts  are  general  statutes,  operative  on  all  the  large 
cities  of  the  state.  Their  mandate  is  directed  to  the  mayor,  in  his  official  ca- 
pacity, as  the  executive  and  agent  of  the  city.  As  chief  executive  of  ihe  city, 
the  mayor,  in  employing  the  suitable  persons  mentioned  in  the  statute,  enters 
into  the  contract  on  behalf  of  the  city,  and  promises  that  the  city  will  pay. 
Such  power  must  therefore  be  deemed  to  be  exercised  with  reference  to  the 
Citpacllles  of  the  municipal  corporation,  and  the  modes  prescribed  by  the  leg- 
islature for  the  exercise  of  its  poweis.  The  power  to  contract  for  compensa- 
tion was,  consequently,  limited  by  the  provisions  of  the  city  charter  respect- 
ing the  raising  of  moneys  for  the  public  expenditures,  and  the  disbursement 
of  the  same.  We  think,  therefore,  that,  within  the  limitations  of  the  charter 
as  to  the  expenditures  of  the  public  moneys,  the  mayor  had  power  to  contract 
with  the  plaintiff  for  a  compensation  for  his  services. 

The  employment  of  the  plaintiff  as  secretary  of  the  civil  service  commission 
was  treated  by  the  mayor  as  belonging  to  his  department  of  the  city  govern- 
rnent.  In  the  spring  of  1887,  according  to  the  directions  of  the  charter,  when 
tlie  time  came  to  make  up  the  estimates  of  tlie  amount  of  money  to  be  raised 
by  taxation  in  order  to  carry  on  the  city  government,  he  sent  to  the  comp- 
troller an  estimate  of  the  sum  required  In  order  to  secure  the  execution  in  this 
city  of  the  civil  service  acts.  He  put  the  sum  at  81,000.  The  comptroller 
included  the  same  sum  for  that  purpose  in  his  estimate  sent  to  the  common 
council.  The  common  council,  on  revising  the  estimates,  reduced  the  sum 
for  the  civil  service  to  $50.  An  allowance  was  therefore  made  for  the  civil 
service.  But  the  common  council  fixed  the  estimate  for  the  mayor's  depai-t- 
ment  at  $6,825.  It  is  alleged  in  the  complaint  that  at  the  time  the  mayor  em- 
ployed the  plaintiff  there  was  a  balance  remaining  of  this  fund,  unexpended, 
of  $395.18,  and  at  the  end  of  the  fiscal  year  a  balance  of  $201.%.  Tlie  plain- 
tiff was  appointed  secretary,  at  a  salary  of  $50  a  month,  on  the  20th  day  of 
September,  1887.  The  balance  in  the  fund  for  the  mayor's  department  was 
at  that  date  sufficient  to  meet  the  obligation  incurred  by  the  employment  of 
the  plaintiff  until  the  end  of  the  fiscal  year, — the  3lst  day  of  December,  1S87. 
The  common  council  estimated  the  expense  of  executing  the  civil  service  acts 
at  $50;  but  I  do  not  understand  the  charter  to  mean  that  an  expenditure  fur 
a  particular  object  shall  not  exceed  the  itemized  sum  set  down  therefor  in  the  es- 
timates of  the  comptroller,  or  of  the  common  council.  The  item  is  the  common 
council's  estimate  of  the  probable  expense.  It  may  be  too  much,  or  too  little. 
The  charter  provides,  in  substance,  that  contracts,  made  in  any  department 
of  the  city  government,  for  an  amount  in  excess  of  the  sum  appropriated  for 
the  department,  shall  not  be  binding  on  the  city,  beyond  the  balance  remain- 
ing to  the  credit  of  the  department.  The  charter  does  not  further  annul  con- 
tracts that  are  in  excess,  but  provides  that  the  excess  may  be  recovered  of  the 
meml)ers  of  the  common  council.  I  understand  the  charter  to  mean  that  the 
city  shall  not  be  bound  by  any  contract,  though  within  the  objects  of  the  de- 
partment, so  far  as  the  liability  contracted  is  in  excess  of  the  appropriation. 
The  plaintiff  was  not  employed  for  any  definite  or  stated  period.  He  was 
simply  appointed  by  the  mayor  to  the  position  of  secretary,  at  a  salary  of 
$600  per  annum,  payable  in  equal  monthly  payments.    The  plaintiff  and  the 
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mayor  were  bound  to  take  notice  of  the  provisions  of  the  charter  when  they 
were  contracting  about  the  salary  to  be  paid  by  the  city;  to  talce  notice  that 
the  fond  in  the  mayor's  department  could  not  be  exceeded,  and  that  a  con- 
tract for  services  to  be  performed  beyond  the  expiration  of  the  fiscal  year 
could  not  be  legally  made.  The  contract,  by  its  terms,  did  not  necessarily 
extend  the  employment  beyond  the  fiscal  year,  and  was  therefore  not  void  for 
that  reason.  But  for  the  period  of  the  employment,  from  the  20th  of  Septem- 
ber to  the  end  of  the  fiscal  year,  the  balance  remaining  in  the  fund  appro- 
priated for  the  mayor's  department  being  su&icient,  we  think  the  contract  was 
valid. 

Mr.  Wilcox,  in  his  argument,  urged  the  court  to  put  its  decision  on  the 
broad  ground  that  the  civil  service  acts  empowered  the  mayor  to  contract  for 
their  execution,  and  that  such  a  contract,  entered  into  by  him,  created  a  lia- 
bility upon  which  judgment  could  be  recovered  against  the  city,  independent 
of  the  question  whether  any  fund  had  been  provided  for  the  purpose  of  paying 
and  defraying  the  salaries  and  expenses  attending  the  execution  of  those  laws. 
We  agree  in  the  opinion,  though  not  involved  in  the  decision  of  the  issue  of 
law  raised  by  this  demurrer,  that  the  mayor  cannot  bind  the  city  in  that  man- 
ner. If  the  civil  service  acts  impose  a  new  burden  of  exptense  on  the  city,  it 
is  the  duty  of  the  common  council  to  provide  for  it  by  taxation,  and  their  neg- 
lect to  pei-form  theirduty  in  that  respect  will  not  give  to  any  city  ofiBcer  power 
to  bind  the  city  by  contrnct  in  any  mode  different  from  that  provided  in  the 
charter.  The  civil  service  acts  are  not  so  repugnant  to  the  provisions  of  the 
charier  that  the  latter  can  be  said  to  be  superseded  for  the  sake  of  the  civil 
service. 

The  complaint  showing  power  in  the  mayor  to  contract  with  plaintiff  for 
his  services  as  secretary  to  the  civil  service  commission,  and  to  pay  him 
a  fair  compensation,  and  showing  that  the  fund  in  the  mayor's  department, 
unexpended  at  the  date  of  entering  into  the  contract  with  the  plaintiff,  was 
sufiScient  for  the  payment  of  the  compensation  agreed  upon  until  the  end  of 
the  fiscal  year,  we  think  a  cause  of  action  was  stated,  and,  accordingly,  that 
the  demurrer  must  be  overruled. 

Titus,  J.,  concurs. 

Hatob,  J.,  {concurring.)  So  far  as  Important  for  the  disposition  of  the 
questions  presented  by  this  demurrer,  the  complaint  alleges:  First,  That 
the  defendant  is  a  municipal  corporation,  duly  organized,  and  is  possessed  of 
a  population  of  over  200,000;  that  plaintiff  is  a  citizen,  a  resident,  and  an 
elector  of  said  city.  Second.  That  Philip  Becker  is  the  mayor  of  said  city, 
duly  elected  and  qualified.  Third.  That  in  the  month  of  January,  1886,  the 
said  mayor,  pursuant  to  an  act  of  the  legislature  of  the  state  of  Kew  York, 
entitled  "An  act  to  regulate  and  improve  the  civil  service  of  the  state  of  New 
York,"  being  chapter  354  of  the  Laws  of  1888,  as  amended  by  chapter  410, 
Laws  1884,  prescribed  certain  regulations  for  the  admission  of  persons  into 
the  civil  service  of  said  city;  that  such  rules  and  regulations  were  submitted 
to  the  civil  service  commission  of  the  state  of  New  York,  then  organized  and 
existing  according  to  law,  for  their  approval,  and  the  same,  with  certain 
amendments,  were  thereafter  approved.  Fourth.  That  rule  8,  as  amended 
and  promulgated,  provides:  "For  the  purpose  of  conducting  the  inquiries  and 
making  the  examinations  mentioned  in  section  eight  of  the  said  law,  as 
amended,  the  mayor  shall  appoint  fifteen  suitable  persons,  citizens  of  Buffalo, 
not  less  than  three  or  more  than  five  of  whom  shall  be  physicians,  who  shall 
constitute  the  civil  service  commission  of  Buffalo, — hereinafter,  for  brevity, 
also  called  'The  Commission,' — and  each  member  of  which  shall  be  known  as 
a  civil  service  commissioner  of  Buffalo;  and,  for  the  same  purpose,  shall  also, 
upon  the  recommendation  of  the  commission,  employ  a  suitable  person,  who 
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shall  act  and  be  known  as  the  secretary  of  the  commission.  *  •  *  The 
commissioners  shall  serve  without  pay,  and  the  mayor  sliall  fix  the  salary  of 
the  secretary  of  the  commission."  The  duty  of  the  commission  is  then  ]ire- 
Bcribed,  with  respect  to  conducting  the  examination  of  ctmdidates  to  ascer- 
tain their  fitness,  and  it  is  further  provided:  "The  secretary  shall  keep  min- 
utes of  their  proceedings,  and  all  necessary  records  of  applicants,  their  exam- 
inations and  standings,  and  a  complete  record  of  all  persons  employed  in  the 
several  departments  to  which  tliese  rules  apply,  and  of  all  appointments,  pro- 
motions, dismissals,  resignations,  and  changes  of  any  sort  therein ;  and  shaU 
render  all  such  service,  in  connection  with  the  conduct  of  the  inquiries  and 
examinations  above  mentioned,  as  may  be  required  of  him  by  the  commission." 
Fifth.  That  at  a  regular  meeting  of  the  commission  the  plaintiff  was  by  it 
recommended  to  the  mayor  for  appointment  as  set-retary;  that  thereupon,  on 
the  20th  day  of  September,  1887,  said  mayor  employed,  and  in  writing,  under 
his  hand  and  the  seal  of  said  city,  appointed,  the  plaintiff  as  such  secretary, 
and  fixed  his  salary  at  the  sum  of  $600  per  annum,  payable  in  equal  monthly 
payments.  Sixth.  That  on  the  same  day  plaintiff  duly  accepted  such  ap- 
pointment, duly  qualified,  and  entered  upon  the  discharge  of  his  duties. 
Seventh.  That  plaintiff  continued  in  such  employ,  performing  its  duties,  from 
September  20, 1887,  to  March  20,  1888,  when  he  resigned.  Eighth.  Alleges 
the  due  presentation  of  his  claim  for  salary  under  the  said  appointment  to 
the  common  council  of  defendant,  for  audit,  more  than  40  days  prior  to  the 
commencement  of  this  action ;  that  the  same  was  not  audited  or  paid,  and  now 
remains  wholly  unpaid.  Ninth.  That  there  is  now  due  and  unpaid  the  sum 
of  $300,  with  interest;  for  which  sum  judgment  is  demanded. 

The  first  question  raised  relates  to  the  validity  of  rule  8,  and  the  claim  is 
made  that,  so  far  as  it  purports  to  confer  authority  upon  the  mayor  to  employ 
a  secretary  for  said  commission,  it  is  unauthorizeid  and  void,  by  section  8  of 
the  act  creating  the  commission  and  authorizing  the  rule.  Laws  1884,  c.  410. 
So  far  as  important  here,  it  provides:  "The  mayor  of  each  city  in  this  state 
is  authorized,  and  is  hereby  directed,  to  prescribe  such  regulations  for  the 
admission  of  persons  into  the  civil  service  of  such  city  as  may  best  promote 
the  efiiciency  thereof,  and  ascertain  the  fitness  of  candidates  in  respect  to 
character,  knowledge,  and  ability  for  the  branch  of  the  service  into  which 
they  seek  to  enter;  and  for  this  purpose  he  shall  from  time  to  time  employ 
suitable  persons  to  conduct  such  inquiries  and  make  examinations,  and  shall 
prescribe  their  duties."  The  contention  is  that  the  act  only  confers  authority 
to  employ  examiners,  and  does  not  embrace  secretaries  for  the  examiners. 
We  think  this  construction  narrower  than  the  statute  contemplates.  It  pro- 
ceeds upon  the  theory  that  only  such  persons  as  are  technically  called  "exam- 
iners," who  conduct  the  examinations,  are  meant;  but,  when  the  act  is  .scru- 
tinized, it  is  seen  that  its  purpose  is  to  provide  for  the  examination  and  classi- 
fication of  a  large  number  of  persons,  comprising  a  very  large  proportion  of 
the  civil  list  of  the  city.  -  In  order  toaccompiish  such  purpose  effectually  and 
intelligently,  it  is  quite  essential  that  records  be  kept,  not  alone  of  the  min- 
utes of  the  examination,  but  of  the  records  and  standing  of  the  applicants, 
tlie  persons  employed  in  the  several  depaitments  to  which  the  act  applies,  to- 
gether with  such  changes  therein  as  from  time  to  time  occur,  to  the  end  that 
the  labors  of  the  commission  may  be  effectivley  rendered,  with  the  object 
always  in  view  of  improving  the  service  contemplated  by  the  act.  These 
duties  are  quite  as  necessary  to  be  performed  as  the  examination  of  the  can- 
didate. Tliey  are  essential  in  determining  the  conclusion  reached;  and,  with 
a  large  number  of  examinations,  no  conclusion  could  be  intelligently  arrived 
at  without  the  data  thus  preserved.  The  language  of  the  statute  is,  "em- 
ploy suitable  persons  to  conduct  such  inquiries  and  make  examinations."  It 
is  not  limited  to  examiners  alone,  but  embraces  persons  suitable  to  conduct 
•ucli  inquiries.     The  proper  conduct  of  the  inquiries  and  examinations  make 
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it  quite  RB  necrssaiy  that  recorda  should  be  kept,  as  berotofore  suggested,  as 
that  examinations  should  lie  made.  The  only  test  of  the  right  to  employ  is 
suitableness  and  necessity;  not  what  the  person  so  employed  shHll  be  called. 
We  therefore  think  th<it  the  duties  required  of  the  commission  also  required 
the  employment  of  a  person  to  perform  the  duties  of  secretary,  and  tliat  au- 
thority to  employ  such  person  is  fairly  embraced  within  the  spirit,  and  is 
conferred  by  the  terms,  of  the  act.  Bird  v.  Mayor,  33  Hun,  396,  is  not  in 
conlUet  with  this  conclusion;  for  there  the  act  conferred  authority  to  appoint 
two  commissioners  of  accounts,  with  specified  and  well-defined  duties  incum- 
bent  upon  tliem  to  perform.  There  was  no  provision  authorizing  the  employ- 
ment of  clerks,  or  other  persons,  to  aid  them;  and  the  act  itselt,  as  well  as  its 
spirit,  required  the  intelligence,  experience,  and  judgment  of  the  persons  ap- 
pointed. It  was  consequently  held  that,  as  there  was  no  autliority  to  employ 
clerics,  so  there  was  no  authority  to  create  a  fund  for  their  payment.  In  this 
case  the  work  required  nut  alone  examinations,  but  such  record  of  it  as  made 
the  whole  complete, — one  as  necessary  in  the  conduct  of  the  inquiry  as  tlie 
other.  For  such  work,  the  act  confers  authority  to  employ  a  suitable  person. 
Tlie  act  authorizing  the  employment  of  a  secretary,  he  became,  by  implication 
of  law,  entitled  to  reasonable  compensation.  People  T.  Common  Council,  1& 
Abb.  N.  C.  110,  111,  (affirmed  at  general  term,  fifth  department,  88  Hun, 
637.) 

The  right  to  employ  being  vested  in  the  mayor,  he  bad,  undoubtedly,  th» 
authority  to  contract  for  reasonable  compensation  for  the  service  to  be  ren- 
dered; but,  while  possessing  this  authority  to  contract,  as  it  created  a  liabil- 
ity against  the  city,  be  could  only  contract  with  reference  to  the  law  govern- 
ing the  officers  of  the  city,  when  creating  liabilities  and  imposing  burdens  to 
be  met  and  discharged  by  taxation.  This  act  does  not  furnish  or  attempt  to 
provide  a  new  scheme  by  which  the  city  may  be  charged  with  burdens  indo- 
pendent  of  existing  requirements  of  law,  nor  does  it  furnish  any  other  or  dif- 
ferent method  than  such  as  is  provided  in  other  cases  where  contract  liabili- 
ties are  required  to  be  imposed.  Nor  do  we  find  any  repeal  of  the  law  fur- 
nishing the  methoil  by  which  liabilities  are  created  ag^nst  the  city,  either  in 
express  terms,  by  implication,  or  repugnancy.  We  are  therefore  remitted  to 
tlie  statute  which  provides  the  requirements  necessary  to  be  observed  in  order 
to  chargre  the  city  with  liability.  This  is  found  in  title  5  of  defendant's  char- 
ter, section  1  of  which  provides  that  the  fiscal  year  shall  begin  upon  the  1st 
day  of  January.  Section  2  requires  the  comptroller,  on  or  ^fore  the  1st  day 
of  .\pril  in  each  year,  to  furnish  the  common  council  with  a  detailed  state- 
ment of  the  city's  financial  condition.  And  by  section  4  be  is  required  to 
further  furnish,  at  said  time,  an  estimate  of  the  amount  necessary  to  be  raised 
by  general  tax,  for  the  purpose  of  meeting  all  the  expenses  and  liabilities  of 
tlie  city  for  the  fiscal  year;  specifying  in  detail,  and  under  separate  and  ap- 
propriate heads,  the  amount  estimated  for  each  department  or  office,  or  other 
purpose.  Section  3  provides  that  the  heads  of  the  different  departments  shall, 
ou  or  before  the  1st  day  of  March,  deliver  to  the  comptroller  a  detailed  esti- 
mate of  the  expenses  and  amount  of  money  required  for  their  respective  de- 
partments and  offices  for  the  fiscal  year.  Section  5  provides  that  the  estimates 
f  urnislied  by  the  comptroller  shall  tte  entered  at  large  upon  the  journal.  Sec- 
tion G  imposes  a  duty  upon  the  common  council,  after  the  expiration  of  one 
week,  to  proceed  and  consider  tlie  same;  and,  by  a  vote  of  two-tliirds  of  all 
the  members  elected,  may  alter  or  amend  the  same;  and  shall,  on  or  before 
the  1st  day  of  May,  finally  pass  upon  them.  Section  7  provides  that  the  sum 
toUil  of  the  adopted  estimate  shall  be  raised  by  general  tax.  Section  9: 
"The  expenditures  for  each  department,  office,  or  other  purpose,  during  the 
fiscal  year,  shall  be  kept  witliin  the  estimate  made  for  it.  For  the  purpose 
of  this  section,  each  department,  office,  or  other  purpose,  shall  be  credited  with 
the  amount  iucluded  in  tlie  estimate  for  it,  and  it  siiall  be  debited  with  the 
v.7N.Y.8.no.l4 — 44 
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salaries,  and  the  certain  and  fixed  sums  to  be  paid  out  of  it;  and  tbe  other  ex- 
penditures sliiill  not  exceed  the  balance  remaining  of  the  estimale.  Contracts 
niHde  in  any  form  or  manner,  for  an  amount  exceeding  sucii  balance,  sball 
not  be  binding  on  the  city,  twyond  such  balance.  *  •  *  If  the  treasurer 
shall  knowingly  pay  a  warrant  on  the  treasury,  drawn  in  violation  of  this 
section,  he  shall  not  be  credited  with  the  amount  paid  upon  such  warrant." 
This  is  tbe  only  provision  of  law  providing  the  method  by  which  liabilities  of 
tbe  character  here  sought  to  be  imposed  are  authorized.  There  are  certain 
general  and  fundamental  principles  of  law,  wbicii  goveni  the  creation  of  ob- 
ligations against  a  municipal  corporation,  which  must  be  observed.  It  is 
only  bound  by  tbe  acts  of  its  officers  and  agents  when  it  manifestly  apptean 
that  they  are  acting  within  the  scope  of  their  authority;  and,  where  officers 
of  the  municipality  fail  to  pursue,  or  exceed,  the  requirements  of  a  statutory 
enactment  under  which  they  act,  the  corporation  is  not  bound.  And  persons 
dealing  with  an  officer  of  the  corporation  are  bound,  at  their  peril,  to  take  no- 
tice of  the  limitations  of  the  power  given  by  law;  and,  if  a  contract  la  entered 
into  beyond  its  scope,  it  is  void.  Dill.  Mun.  Corp.  §§  445-463,  inclasive; 
Lyddy  v.  Long  Island  City,  104  N.  T.  223,  ION.  E.  Rep.  155. 

With  these  rules  in  mind,  the  complaint  Is  to  be  examined.  Its  substan- 
tial allegations  in  this  regard  are  that  the  mayor  did,  on  or  before  the  Ist  day 
of  March,  1887,  deliver  to  the  comptroller  a  full  and  detailed  estimate  of  tbe 
expenses  and  the  amount  of  money  required  in  hia  department  for  the  fiscal 
year  be^'inning  Janttnry  1,  1887;  that  among  such  estimates  was  the  sum  of 
{$1,000  for  salaries  and  expenses  of  executing  the  civil  service  law;  that  the 
comptroller,  on  or  before  April  1,  same  year,  presented  his  estimate  to  the 
common  council  of  the  amount  necessary  to  carry  on  the  city  government, — 
which  estimate  included  that  for  the  mayor's  department,  embracing  the  said 
estimate  for  salaries  and  expenses  for  executing  the  civil  service  law;  that 
tbe  said  council,  on  or  before  May  1,  1887,  having  previously  considered  the 
same,  finally  passed  upon  the  same, — ^the  Item  for  salaries  and  expenses  for  exe- 
cuting the  civil  service  law  being  reduced  from  the  sum  of  $1,000  to  |i50,  and,  as 
so  changed^  was  con  firmed ;  that  the  aggregate  amount  of  the  estimates,  as  pro- 
posed by  the  mayor  to  the  comptroller,  and  by  the  latter  to  the  counci  I,  amounted 
to  the  sum  of  $7,275,  and,  as  finally  confirmed  and  adopted  by  the  council, 
said  sum  was  reduced  to  $6,825;  that,  after  crediting  the  mayor's  department 
with  said  last-named  sum,  and  debiting  it  with  salaries  and  fixed  sums  charged 
thereon,  and  with  all  otiier  expenses  which  had  t}een  incurred  at  tbe  time  the 
contract  was  entered  into,  there  remained  to  the  credit  of  said  department  the 
sum  of  $395.18,  and,  of  the  whole  sum  appropriated,  there  remained  at  the 
end  of  the  fiscal  year  a  balance  of  $201.38  to  the  credit  of  the  department.  By 
the  terms  of  the  appointment  or  contract,  plaintiff  was  to  receive  $600  per 
annum,  payable  in  equal  muntlily  payments.  By  the  rules  it  was  also  pro- 
vided that  the  mayor  might  at  any  time  change  the  secretary,  and  appoint  an- 
other person,  upon  notice  to  the  commission,  etc.  This,  I  think,  gave  notice 
to  the  person  employed  that  his  term  was  limited  to  the  pleasure  of  the  mayor. 
The  appointment  cannot,  therefore,  be  construed  into  a  holding  for  any  par^ 
ticular  period  of  time.  Upringy.  Clock  Co.,  24  Hun,  175:  Smith  v.  Railtxtad 
Co.,  35  Hun,  204.  I  'am  therefore  of  opinion  that,  under  the  appointment  and 
the  service,  it  created  a  liability  against  defendant  to  the  extent  of  the  sum 
appropriated  by  the  comn»on  council.  I  am  also  of  opinion  that  the  balance 
remaining  to  the  credit  of  the  mayor's  department  is  also  available  for  the 
purpose  of  payment  upon->this  contract.  The  language  of  the  charter,  after 
providing  for  the  fixed  sums  and  charges,  is:  "And  the  other  expenditures 
shall  not  exceed  tbe  balanoe  remaining  of  the  estimate.  Contracts,  made  in 
any  form  or  manner,  for  an  amount  exceeding  such  balance,  shall  not  be  bind- 
ing on  the  city,  beyond  sucb- balance."  This  expenditure  is  not  a  certain  and 
fixed  sum  with  which  the  estimttte  is  debited,  but  falls  within  that  denom- 
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:inated  "other  expenditures,"  and  the  langnage  used  seems  to  leave  such  ex- 
penditures somewhat  to  the  discretion  of  the  head  of  the  department,  the  lim- 
itation of  expenditnre  being  the  amount  of  the  aggregate  appropriation.  Un- 
less this  construction  obtain,  then  the  above-quoted  language  of  the  charter 
becomes  meaningless.    The  complaint  alleges  the  various  items  which  go  to 

.make  up  the  whole  estimate,  and  they  equal  the  aggregate  sum  appropriated. 
If,  therefore,  the  construction  be  that  no  excess  in  any  item  can  be  expended 
for  any  other  purpose  of  the  department,  it  needed  no  language  to  limit  the 
liability  of  the  city  to  any  balance  which  might  remain;  for  the  prohibition 
would  be  absolute  against  its  expenditure,  except  for  the  specified  purpose, 
and,  consequently,  it  would  be  impossible  to  create  any  liability  against  the 

'  city,  even  though  there  was  an  excess  in  some  one  of  the  items.  I  think  such 
is  not  the  construction  of  the  section,  but  that  the  legislature  contemplated 
that  there  might  be  a  contingency  where  an  estimate  made  was  insufficient  to 
meet  the  requirements,  and  that  an  appropriation  mi^ht  be  made  in  an  item 
in  excess  of  its  requirements ;  that,  therefore,  a  discretion  was  vested  in  the 
bead  of  a  department,  in  such  contingency,  to  apply  the  excess  to  the  purpose 

'  of  the  deficient  item ;  and  that  the  city  was  sufiiciently  protected  by  a  limita- 
tion of  such  expenditure  to  the  total  appropriated.  Otherwise,  mandatory  of- 
ficial duties  might  be  rendered  impossible  of  performance.  The  contingency 
has  arisen  in  this  case.  Tlie  mayor,  by  express  command  contained  in  the  act, 
is  charged  with  the  execution  of  the  civil  service  law.  The  sum  appropriated 
proves  insufficient.  Within  the  limits  of  a  reasonable  compensation  for  the 
service,  and  of  the  unexpended  balance  remaining  to  the  credit  of  his  depart- 
ment, he  has  the  right  to  so  apply  it  in  the  performance  of  his  duty.  The 
claim,  therefore,  that  no  expenditure  can  be  made,  beyond  the  item  appropri- 
ated lL*y  the  council  for  that  purpose,  cannot  be  upheld.  The  court  is  urged 
to  invoke  extraordinary  powers,  and  hold  this  contract  good  beyond  the  bal- 
ance remaining  of  the  appropriation;  and  the  argument  is  gravely  advanced 
that  it  is  the  duty  of  the  court  to  now  direct  the  mayor  to  make  necessary 

'  contracts  for  the  enforcement  of  this  statute,  notwithstanding  that  no  money 
is  appro|iriated  to  meet  their  requirements,  and  by  decision  give  them  validity 
sufficient  to  establish  the  obligations  thereby  created  as  a  debt  against  the  city. 
It  may  be  remarked  that,  if  the  court  should  adopt  this  recommendation,  it 
would  indeed  be  invoking  its  extraordinary  powers, — so  extraordinary,  in 
fact,  as  to  be  properly  characterized  as  usurpation.  Peremptory  mandates  of 
a  statute  may  not  be  thus  overridden,  nor  can  liability  be  imposed  upon  a  mu- 
nicipality by  any  power  of  the  court.  In  such  proceeding  as  this,  it  can  only 
decree  liability  to  exist  in  a  case  where  the  law  antborizes  it.  This  statute 
stands  upon  the  same  footing  as  any  otiier,  to  be  enforced  by  the  persons 
charged  with  its  enforcement.  The  court  must  presume  that  those  public  of- 
ficers charged  with  such  duty  will  obey  the  law.  If  they  do  not,  legal  reme- 
dies exist,  both  civil  and  criminal,  as  is  clearly  pointed  out  by  Judge  Daniels 
in  People  v.  Common  Counoil,  16  Abb.  N.  C.  112-115,  to  enforce  this  stat- 
ute. But  the  law  does  not  authorize  or  permit  courts,  or  officers  of  a  munici- 
pality, to  violate  fundamental  principles  of  law,  which  find  reason  for  exist- 
ence in  the  general  good  of  the  public,  and  attempt  to  give  force  to  a  contract 
for  the  reason  that  the  common  council  has  violated,  or  that  it  is  apprehended 
they  will  in  the  future  violate,  their  duty  with  respect  to  it.   Such  course  would 

■  simply  sanction  a  wrong  because  another  wrong  has  been  or  may  be  commit- 
ted.   It  follows,  from  these  views,  that  the  demurrer  should  be  overruled, 

-  with  costs. 
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Db  Vatt  v.  Txssbtlvasu.  &  N.  Y.  Camai.  &  B.  Go. 
{Superior  Court  of  Buffalo,  General  Term.    November  19, 1889.) 

Mabtbr  and  Sbbtant — Nbouoencb  or  If  astir — ^DEmonn  HACHnnmT— E  v  iub  m  ck. 
In  an  action  for  personal  injories.  It  appeared  tbat  while  plaintiff  waa  workinr 
along- aide  certain  oars,  which  were  being  unloaded  ol  earth  and  Krarel  by  meaos  oi 
a  "plow, "  the  plow  fell  over  the  side  of  the  car,  and  injured  turn.  The  plow  had 
been  used  for  five  years,  without  any  injury  resulting  therefrom,  and  plaintiff  failed 
to  show  why  the  plow  fell,  but  defendant's  evidence  tended  to  show  that  it  waa 
thrown  off  by  a  stone  that  bad  lodged  between  two  of  the  cars,  and  It  appeared  that 
it  had  frequently  fallen  before  from  a  aimilar  cause.  The  plow  was  polled  by  the 
locomotive,  and  the  whistle  was  usually  blown  when  it  started,  but  on  this  occasioa 
it  was  not.  JETeld,  tbat  a  verdict  for  plaontifl  was  warranted.  Hatch,  J.,  dissenting. 

Motion  for  new  trial  upon  exceptions. 

Argued  before  Beckwith,  C.  J.,  and  Hatch,  J. 

Charles  A.  Pooley,  for  plaintiff.    Frank  Brundage,  for  defendant. 

BsoK^riTH,  C.  J.,  was  of  opinion  that  the  motion  sboold  be  denied,  but  filed 
no  opinion.    Motion  denied. 

Hatch,  J.,  {dissenting.)  The  allegations  of  the  complaint  show  this  to  be 
an  action  for  damages  on  account  of  personal  injuries,  alleged  to  have  been 
sustained  by  reason  of  the  negligence  of  the  defendant.  The  gravamen  of 
the  charge  is  contained  in  the  fourth  count  of  the  complaint,  viz.:  "That  in 
the  conduct  of  its  business  as  such  railroad  corporation,  and  in  the  perform- 
ance of  the  work  in  filling  up  its  road-bed,  as  above  set  forth,  it  was  the  duty 
of  the  defendant  to  furnish  good,  suitable,  and  safe  machinery,  appliances, 
cars,  plows,  and  locomotives,  and  to  employ  competent  and  fit  men  for  the 
performance  of  the  work  required  of  them;  that,  notwithstanding  this,  de- 
fendant, at  the  time  and  place  aforesaid,  failed  and  neglected  to  furnish  good, 
suitable,  and  safe  machinery,  appliances,  cars,  plows,  and  locomotives,  and 
failed  and  neglected  to  employ  competent  and  fit  men  for  the  performance  of 
the  work  required  of  them,  but,  on  the  contrary,  they  furnished  unsuitable 
and  unsafe  machinery,  appliances,  cars,  plows,  and  locomotives,  and  employed 
incompetent  and  unfit  men  to  handle  the  engine  and  cars  and  plows  used  as 
aforesaid, — all  of  which  was  known  to  the  defendant,  but  unknown  to  this 
plainliS. "  The  complaint  further  allegros  that  by  rea.son  of  the  foregoing  tlie 
said  plow  was  thrown  from  one  of  the  defendant's  cars,  and  inflictcHl  the  in- 
juries for  which  the  recovery  is  sought.  It  is  thus  seen  that  the  issue  of  neg- 
ligence presented  by  the  pleading  has  reference  to  but  two  propositions:  First, 
the  furnishing  of  unsuitable  and  imperfect  machinery;  and,  second,  the  em- 
ployment of  incompetent  and  unfit  men  in  and  about  the  performance  of  the 
work.  The  latter  ground  may  be  at  once  dismissed  from  consideration,  as 
tltere  was  no  evidence  given  upon  the  trial  tending  to  establish  negligence  in 
this  regard.  As  to  the  former,  the  issue  furnished  by  the  complaint  was  ad- 
hered to  upon  the  trial,  formed  the  basis  upon  which  the  case  was  submitted 
to  the  jury,  and  is  now  insisted  upon  to  uphold  the  verdict. 

Upon  the  facts,  I  am  of  opinion  that  the  position  cannot  be  upheld.  It  ap- 
peared, substantially  without  dispute,  that  plaintiff,  at  the  time  of  receivinir 
the  injury,  was  employed  in  and  about  a  trestle  which  was  being  filled  with 
dirt  and  gravel,  hauled  to  said  trestle  upon  gravel-cars,  which  were  loaded 
with  a  steam-shovel,  at  Cheekto  waga,  a  few  miles  away.  When  the  cars  were 
loaded  men  were  present  to  remove  from  the  material  all  large  stones,  for 
greater  safety  in  unloading.  The  cars  were  then  run  to  the  trestle,  and  un- 
loaded, with  an  iron  maihine  called  a  "plow."  This  machine  was  about 24 
feet  long,  and  rested  upon  4  wheels,  10  or  12  inches  in  diameter.  A  mould- 
board,  jointed  and  flanged  out  upon  one  side  from  3  to  3j(  feet  high,  made  of 
boiler  iron,  was  bolted  to  the  beam  of  the  plow.  This  beam  was  about  12 
inches  wide  and  8  iuchis  thick,  and  ran  its  whole  length.    Iron  braces  ran 
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across,  and  It  was  bridged  with  boiler  Iron.  The  bottom  was  furnished  with 
an  iron  shoe,  bolted  on,  covered  with  a  steel  plate,  and  the  axle  of  the  wheels 
ran  through  the  center  of  the  beam.  The  plow  ran  along  the  surfiice  of  the 
cars.  Its  weight  was  from  2  to  3  tons,  and  there  was  piled  upon  it  from  4  to 
5  tons  of  railroad  iron,  the  whole  weighing  from  7  to  8  tons.  Upon  one  side 
of  the  gravel-car,  extending  its  wliole  length,  there  was  bolted  a  piece  of  tim- 
ber about  8  inches  square,  called  the  " guard-rail. "  The  manner  of  unload- 
ing  was  to  nncoaple  6  cars  from  the  train;  chain  them  fast  to  the  track,  the 
plow  being  upon  the  rear  car;  attach  the  plow,  by  means  of  a  cable,  hitched 
at  its  front  end  by  a  hootc  or  clevis,  to  the  engine;  and  thus  draw  it  along 
over  the  car,  one  side  running  next  to  the  guard-rail,  and  the  other,  upon 
which  was  the  mould-board,  crowding  the  dirt  off  the  opposite  side  of  the  car. 
The  plow  had  been  thus  used  about  5  years,  and  was  in  working  order  both 
before  and  after  the  accident.  Upon  the  occurrence  of  the  accident,  the  plow 
bad  been  started,  and  the  dirt  removed  from  one  car,  and  was  running  onto 
the  next,  when  it  suddenly  toppled  over  the  guard-rail  side  of  the  car,  and 
struck  tlie  plaintiff,  inflicting  the  injuries  complained  of.  The  plaintiff  lived 
near  the  trestle,  and  had  seen  defendant  Blling  it  for  some  time.  He  had 
worked  for  defendant  2  years,  but  had  only  seen  the  plow  operated  5  or  6 
times.  Previous  to  the  accident  plaintiff  testified  that  he  was  directed  to  go 
forward  of  the  plow  and  shovel  off  the  dirt  from  the  rails  between  the  cars, 
and  was  so  engaged  when  injured.  He  did  not  know,  nor  did  it  appear  by 
bis  whole  proof,  what  caused  the  plow  to  leave  the  car,  but  it  was  shown  that 
on  some  days  the  plow  would  fall  off  5  or  6  times,  and  upon  other  occasions 
would  not  go  off  at  all.  Evidence  was  given  tending  to  show  that  when  any 
substance,  like  a  stone  or  clog,  got  under  the  wheels,  it  would  lift  the  plow 
np,  when  it  would  topple  over,  and  either  go  wholly  or  partially  off.  On  the 
occasion  in  question  the  evidence  of  defendant  tended  quite  strongly  to  show 
that  the  cause  of  its  being  ttirownover  was  a  stone,  which  had  become  wedged 
between  the  bumpers  of  the  car,  projecting  up  from  5  to  7  inches,  and  that 
the  plow  was  raised  up  by  it,  and  thus  thrown  over.  When  it  fell  It  was 
moving  as  fast  as  a  man  would  ordinarily  walk.  In  starting  the  plow  the 
engineer  usually  blew  the  whistle,  but  omitted  it  upon  the  occasion  of  the 
injury.  There  was  an  utter  failure  of  evidence  to  show  that  the  plow  used 
was  not  such  a  one  as  was  ordinarily  used  for  the  result  aimed  at,  or  that  there 
was  any  better  or  other  known  device  for  the  purpose.  On  the  contrary,  it 
appeared  that  the  machine  had  been  in  use  for  five  years,  and  that  no  injury 
had  resulted  therefrom.  It  would  sometimes  be  thrown  off  the  car,  if  a  sub- 
stance, sufficiently  solid,  got  under  it,  and  raised  it  up,  but  the  same  thing  is 
equally  true  of  a  steam-engine  or  cars,  when  running  upon  a  track,  if  tliey 
come  in  contact  with  a  sufficient  obstruction  to  throw  them  therefrom;  so  that 
there  is  no  reason  for  claiming  the  machine  in  use  was  inherently  dangerous. 
The  law  is  satisfied  wiien  the  master  has  furnished  a  machine  which  is  rei^ 
sonably  safe  and  suitable  for  the  purposes  required.  Hiekey  v.  Taaffe,  105  N. 
Y.  26,  12  N.  E.  Bep.  286.  He  is  not  bound  to  furnish  the  best  or  most  ap- 
proved machine,  or  the  safest,  but  Is  only  bound  to  exercise  reasonable  care 
and  prudence  in  the  selection  of  one  that  is  reasonably  safe.  Probst  v.  Dela- 
mater,  lUO  N.  Y.  266,  S  N.  E.  Kep.  184.  Here  there  is  nothing  to  show  but 
that  the  machine  used  was  of  the  most  approved  character.  When  the  mas- 
ter has  furnished  a  machine  of  the  character  required,  the  servant  in  entering 
upon  the  employment  assumes  the  risk  incident  to  its  use.  Btoeeney  v.  Bn- 
velope  Co.,  101  X.  Y.  520,  5  K.  E.  Bep.  358.  Independent  of  these  consider- 
ations, however,  there  is  nothing  shown  tending  to  establish  that  the  master 
has  in  any  sense  violated  its  duty  with  respect  to  the  machine  furnished,  and 
my  mind  is  irresistibly  forced  to  the  conclusion,  upon  the  evidence,  that  this 
injury  was  the  result  of  an  accident  which  reasonable  foresight  and  care  could 
not  guard  against.    This  finds  support  in  the  fact  that  plaintiff  and  his  wit. 
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nuses  are  unable  to  assign  a  cause  for  the  plow  leaving  the  car,  while  imme- 
diately following  it  the  machine  remains  in  good  condition,  and  a  stone  ia^ 
found  in  the  direct  path  of  the  plow,  bearing  marlcs  of  contact  wilh  it,  and  at 
the  point  where  the  plow  is  thrown  over.    This,  coupled  with  tlie  unoontra-- 
dicted  fact  that  it  had  only  toppled  over  before  when  raised  by  a  foreign  sub- 
stance, leads  to  the  conclusion  that  it  was  so  caused  in  the  present  case.   Un- 
der such  circumstances,  a  master  has  never  been  held  responsible.    Hutsey  v. 
Coger,  112  K.  Y.  614-«21, 20  N.  £.  Bep.  556.    Liability  cannot  be  predlcated- 
upon  the  failure  to  sound  the  whistle  when  the  plow  was  started.    If  we  as- 
sume it  to  be  negligence,  it  was  clearly  that  of  a  co-employe,  and,  within  the 
principle  of  the  last  case  cited,  would  not  render  defendant  liable.    Upon  the 
issue  furnished  by  the  pleadings  and  the  theory  of  the  trial,  no  question  of 
providing  rules  for  the  conduct  of  employes  In  the  performance  of  the  work 
is  in  the  case,  and  it  may  not  be  considered.    I  am  therefore  of  opinion  that 
the  exceptions  should  be  sustained,  and  a  new  trial  ordered,  with  costs  to- 
ablde  the  event. 

In  re  Oilman's  Estate. 
(Swrogat^i  Court,  Kings  County.    October  7, 1880.) 

EXBCUTOBS  lim  ADKIKI8TIU.T0RS— AOCOUNTTNO — KX-AttlSATlOIl  OV  BXSCUTOB. 

A  conteBtaot,  who  has  been  duly  cited,  but  has  filed  no  objections  to  an  execo- 
tor'8  account,  is  not  entitled  to  croBs-examine  the  executor,  in  proceedings  bad  on< 
a  reference  to  try  the  issues  raised  by  objections  to  the  executor's  accounts. 

Motion  to  confirm  referee's  report  on  the  account  of  Aaron  Healy.  exec- 
utor of  Kathaniel  Gilman,  deceased. 

Flatnen  B.  Candler,  for  Aaron  Healy,  executor.    Charlet  T.  HavQand, 
for  Charles  B.  Oilman.    Anna  K.  (filman,  pro  ae.     Wellesley  W.  Qage.  pro- 
se.    William  H,  Hamilton,  for  Charles  B.  Caldwell  and  Jackson  S.  Scbultz.. 
assignees  of  Anna  K.  Oilman. 

Abbott,  S.  Charlotte  Elizabeth  Oilman  died  on  the  10th  day  of  October, 
1879,  without  issue,  not  having  reached  the  age  of  30  years.  She  was  the- 
last  surviving  child  of  the  testator,  KHtbanlel  Oilman,  Jr.  This  was  one  of 
the  events  upon  the  happening  of  which,  by  the  terms  of  the  will  of  the  testa- 
tor, his  property  was  to  lie  distributed.  On  the  23d  day  of  June,  1880,  Aaron 
Healy,  the  executor  and  trustee  under  the  will,  filed  his  account.  All  the- 
persons  interested  in  the  estate  were  duly  cited.  Objections  to  this  account, 
and  to  previous  accounts  of  the  executor  and  trustee,  were  filed  by  Anna  K. 
Oilman,  a  sister  of  the  testator.  No  other  persons  filed  any  objections.  The 
accounts,  and  the  issues  raised  by  the  objections  of  Anna  K.  Oilman,  weie- 
referred,  November  30,  1885,  to  Cornelius  Ferguson,  Jr.,  to  take  testimony 
as  to  the  said  issues,  and  to  hear  and  determine  all  claims,  questions,  and 
other  matters  relating  to  said  accounts.  On  the  25th  of  October,  1887.  the- 
referee  filed  his  report.  Exceptions  to  said  report  were  filed  by  Charles  T. 
Haviland,  on  behalf  of  Charles  B.  Oilman,  and  by  Anna  K.  Oilman,  attorney 
In  person.  The  questions  before  me  arise  on  the  exceptions  aforesaid,  and 
upon  the  confirmation  of  the  referee's  report.  The  voluminous  objections  of 
the  contestant  Anna  K.  Oilman  have  been  passed  upon  clearly  and  cogently 
by  the  referee;  and,  after  carefully  examining  all  the  accounts  of  the  execu- 
tor and  trustee  made  in  this  estate,  and  the  evidence  taken  in  this  proceeding. 
I  am  of  the  opinion  that  the  evidence  fully  supports  the  findings  of  the  ref- 
eree, and  that  his  report  should  in  all  respects  be  confirmed.  The  executor 
has  managed  the  affairs  of  the  estate  with  prudence  and  thrift,  and  all  ttie 
legatees,  some  15  in  number,  except  these  two  contestants,  have  acquiesced 
in  and  are  satisfied  with  said  executor's  accounts,  and  have  given  him  le^ 
leases  and  discharges  in  full  settlement  of  their  shares  of  said  estate. 
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As  to  the  contention,  made  in  behalf  of  Gharles  B.  Oilman,  that  the  referee 
erred  In  refusing  to  allow  him  or  his  counsel  to  cross-examine  the  executor  in 
the  proceedings  before  tlie  referee,  be  not  having  filed  any  objections  to  said 
executor's  account,  I  am  of  the  opinion  that  the  ruling  of  the  referee  was  cor- 
rect. Gharles  B.  Gilman  was  duly  cited  upon  this  accounting  and  so  made  a 
party  to  the  proceeding.  He  never  filed  any  objections  to  the  account,  and, 
so  far  as  he  is  concerned,  there  is  no  issue  between  him  and  the  accounting 
executor.  "The  filing  vit  a  duly-verified  account  by  an  executor  entitles  the 
accounting  executor  to  a  decree  couflrming  its  accuracy,  in  the  absence  of  ob- 
jections to  the  account."  Estate  of  Austin,  S  Law  Bull.  78.  The  referee  in 
this  proceeding  was  appointed  to  try  the  issues  raised  by  the  objections  filed 
to  the  account.  The  only  objections  filed  were  those  of  Anna  K.  Gilman, 
and  she  was  the  only  person  entitled  legally  to  examine  the  executor.  The 
executor  bad  an  absolute  right  to  a  decree  settling  his  accounts,  so  far  as 
Charles  B.  Gilman  is  concerned.  He  should  have  filed  objections,  if  he  de- 
sired to  take  any  part  in  the  contest.  I  tliink  sections  2730  and  2731  of  the 
Code  have  practically  the  same  meaning,  and  are  to  be  construed  in  the  same 
manner,  as  the  sections  of  the  Revised  Statutes  which  they  liave  replaced. 
Such  being  the  case,  Boughton  v.  Flint,  74  N.  Y.  476,  decides  this  conten- 
tion. 

The  account  was  bitterly  opposed  in  almost  every  detail  by  the  contest- 
ant Anna  K.  Gilman,  and  her  numerous  coupsel,  for  a  period  of  nearly 
two  years;  and,  in  my  opinion,  everything  which  could  by  any  possibility  be 
brought  out  against  the  account  was  brought  out  by  this  contestant  and  her 
counsel.  I  think  that  the  whole  matter  has  been  gone  over  fully  and  thor- 
onghly  before  the  referee.  The  proposed  decree  should  be  amended  as  de- 
sired by  William  H.  Hamilton,  Esq.,  in  relation  to  the  assignment  of  Anna 
K.  Gilman  to  Charles  B.  Caldwell  and  Jackson  S.  Schultz,  in  conformity  with 
the  aflldavtts  submitted  by  bim,  dated  June  19,  1889.  I  vUl  settle  allow- 
ances and  decree  on  three  days'  notice. 


Belukger,  Overseer  of  the  Poor,  «.  Bmas. 
(Supreme  Cottrt,  General  Term,  Fourth  Deportment.    November,  1889.) 

1.  Intoxioativo  Liguons— Illboai.  Salbs— Pbnaltiss— Rblbasss. 

In  an  action  for  the  penalty  Imposed  by  Laws  N.  T.  1857,  c.  088,  {  18,  (8  Bev.  St. 
N.  Y.,  8th  Ed.,  p.  2280,)  for  selling  liquors  without  a  lloenae,  brouKbt  by  plaintiffs 
In  the  name  oi  the  overseer  of  the  poor,  under  section  80,  as  amended  by  Laws  N. 
T.  1878,  c  820,  (3  Rev.  St.  K.  Y.,  8th  Ed.,  p.  2284,)  which  provides  that  in  case  of  the 
failure  of  the  overseer,  whose  duty  it  is  prosecute  such  action,  under  section  23  of 
the  act,  (Rev.  St.  N.  Y.,  8th  Eld., p.  8288,)  to  do  so,  any  other  person  may  prosecnta 
It  in  the  name  of  the  overseers  of  the  poor,  a  release  executed  by  the  overseer  to 
defendant  of  all  such  causes  of  action  against  him  is  admissible  in  evidence,  where 
it  does  not  appear  that  such  release  was  not  based  on  a  full  and  valuable  considera- 
tion.   Mbbwin,  J.,  dissenting. 

S.  Town  Officers — Actions. 

On  the  death  of  an  overseer  of  the  poor  pending  an  action  brought  by  him  as  such, 
his  duly  appointed  and  qualified  successor  has  the  same  control  over  such  action  as 
he  would  nave  had,  without  being  substituted  as  plaintiff. 

Appeal  from  circuit  court,  Oneida  county. 

Action  in  the  name  of  John  W.  Bellinger,  overseer  of  the  poor  of  the  town 
of  Kirkland,  against  J.  Allen  Birge,  for  penalty  for  selling  intoxicating  liq- 
uor without  license.  Laws  N.  Y.  1857,  c.  628,  §  13,  provides  a  penalty  of 
$50  for  sales  of  spirituous  liquors  in  quantities  less  than  five  gallons,  without 
a  license.  Section  22  provides  that  the  action  for  such  penalty  shall  be  brought 
in  the  name  of  the  overseers  of  the  poor  of  tlie  town  in  which  it  is  incurred. 
Section  80  provides  that  on  their  fsilure  to  bring  the  action  within  10  days 
after  complaint  to  them,  and  reasonable  proof  of  its  trutli,  any  other  person 
may  prosecute  the  action  in  the  overseers'  names.    3  llev.  St.  N.  Y.  pp. 
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223U,  2233,  2234.    From  a  judgment  for  plaintiff,  and  an  order  deaying  bis 
motion  for  a  new  trial,  defendant  appeals. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwik,  JJ. 

MoMahoti  <fr  Curtin,  for  appellant.    /.  E.  MeCaJbe,  for  respondent. 

Mabtik,  J.  Tliis  was  an  action  to  recoTer  several  penalties  for  selling  strong 
or  spiritaous  liqnora  in  quantities  less  than  Ave  gallons  at  a  time,  without  liav- 
ing  a  license  therefor.  The  action  was  based  on  the  provisions  of  section  IS, 
c.  628,  Laws  1857.  It  was  brought  in  the  name  of  John  W.  Bellinger,  as  over- 
seer of  the  poor  of  the  town  of  Klrldand,  by  A.  G.  Hopkins  and  I.  O.  Best,  in 
pursuance  of  the  provisions  of  section  SO  of  said  act,  as  amended  by  cliapter 
820,  Laws  1873.  On  the  trial  the  defendant  offered  in  evidence  a  release  un- 
der the  hand  and  seal  of  said  Bellinger,  dated  October  12,  1888,  whereby,  for 
a  valuable  consideration,  he,  as  such  overseer,  agreed  and  stipulated  to  dis- 
continue and  settlea  certain  action  then  pending  in  the  county  court  of  Oneida 
county,  in  which  one  lioUin  Root,  as  overseer  of  the  poor  of  said  town,  was 
named  as  plaintiff,  and  the  defendant  in  this  action  whs  defendant,  and  also 
settled  and  released  all  causes  of  action  or  rights  of  action  which  tfie  said  town, 
or  its  overseer  of  the  poor,  as  such,  had,  or  claimed  to  have,  against  tlie  de- 
fendant, for  or  on  account  of  any  and  all  alleged  sales  of  liquor,  wines,  ales, 
or  other  strong  and  spirituous  drinks,  without  a  license.  This  evidence  was 
objected  to  "as  incompetent  and  immaterial,  and  that  the  overseer  has  no  pow- 
er."   The  objections  were  sustained,  and  the  defendant  duly  excepted. 

This  exception  presents  at  once  the  most  impoitant  and  difficult  question 
involved  on  this  appeal.  The  action  in  the  county  court  was  commenced  in 
August,  1888,  by  Rollin  Boot.the  then  overseer  of  the  poor  of  that  town.  He  sub- 
sequently died.  On  September  15th  of  that  year  Bellinger  was  duly  ap[>oiated 
as  such  overseer,  to  fill  the  vacancy  caused  by  such  do>ith.  When  Bellinger 
assumed  the  duties  of  his  office,  he  found  that  action  pending.  It  was  after- 
wards settled  by  him,  and  the  release  mentioned  was  given.  That  such  set- 
tlement and  release,  if  valid,  was  a  defense  to  this  action,  is  not  denied.  The 
contention  of  the  persons  prosecuting  this  action  is  that  the  plaintiff  had  no 
power  or  authority  to  control  or  settle  that  action,  because  he  had  not  been 
substituted  as  plaintiff  in  the  case,  and  that  he  had  no  power  to  s^tle  the 
matters  involved  therein.  The  court  so  held.  Upon  the  death  of  Root,  and 
the  appointment  and  qualiflcation  of  Bellinger  as  such  overseer,  the  latter  suc- 
ceeded to  the  rights,  became  invested  with  the  powers,  and  burdened  with  the 
duties  and  responsibilities,  which  had  been  possessed  by  and  imposed  upon  the 
former,  as  well  as  to  the  subject-matter  of  such  suit  as  to  the  other  matters 
pertaining  to  that  office.  We  do  not  think  the  learned  trial  justice  was  cor- 
rect in  holding  that  Bellinger  had  no  authority  to  act  in,  or  control  over,  that 
action,  without  beingsubstltuted  as  a  party.  We  are  of  the  opinion  that  that 
action,  and  the  subject-matter  thereof,  were  subject  to  his  direction  and  con- 
trol; that  he  might,  and  that  it  was  his  duty  to,  perform  every  act  that  his  pred- 
ecessor could  or  should  have  performed  in  regard  to  it,  if  be  had  lived  and 
continued  in  office.  It  might  have  Iteen  proper  for  Bellinger  to  have  pro- 
cured a  substitution  of  himself  as  plaintiff,  if  he  had  deemed  it  beat  to  con- 
tinue that  action,  instead  of  settling  it,  but  it  does  not  seem  that  it  was  nec- 
essary. Famham  v.  Benedict,  29  Ilun,  44;  Manehetter  v.  Uerringtoti,  10 
N.  Y.  164;  Board  v.  Garlinghouse,  45  N.  Y.  249. 

This  brings  us  to  the  question  of  the  power  of  an  overseer  of  the  poor  to 
settle  sucli  an  action,  and  to  discliarge  a  person  from  the  liability  which  he 
has  incurred  by  reason  of  a  violation  of  this  statute.  The  respondent  con- 
tends that  such  an  action  cannot  be  compounded  without  the  consent  of  ttie 
court  in  which  the  action  is  pending.  Several  authorities  are  cited  as  sustain- 
ing that  contention.  We  do  not  think  they  sustain  tiie  doctrine  contended 
for.    The  cases  cited  were  actions  brought  by  private  individuals  in  their  own 
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names,  wbere  the  public  was  Interested  in  a  portion  of  the  recovery,  and 
were  baaed  chiefly  upon  an  English  statute  which  expressly  provided  that  in 
such  an  action  the  plaintifltt  should  not  compound  or  agree  with  the  offender 
without  the  order  or  consent  of  the  court  in  which  the  action  was  pending. 
Substantially  the  same  provision  is  made  by  section  1894  of  the  Code  of  Civil 
Procedure.  Tliose  cases  are  unlike  the  case  at  bar.  In  this  case  the  action 
was  brought  by  a  public  officer,  under  the  provisions  of  a  statute  which  makes 
it  liis  duty  to  sue  for  and  recover  such  penalties;  and  there  is  no  statute  or 
other  authority  to  which  our  attention  has  been  called  that  requires  him  to  ob- 
tain the  consent  of  the  court  before  he  can  settle  or  discbarge  such  a  cause 
of  action.  Moreover,  there  la  no  evidence  that  this  action  was  compounded; 
non  constat  but  the  defendant  paid  the  full  amount  of  such  penalties  and 
costs.  By  the  statute  under  consideration,  the  right  of  action  for  such  pen* 
alties  Is  vested  in  the  overseer  in  the  first  instance.  It  is  the  obvious  intent 
of  the  statute  that  such  actions  and  causes  of  action  shall  be  under  the  con- 
trol and  maiiagrement  of  that  officer,  unless  he  shall  improperly  omit  to  per- 
form his  duty  as  such,  and  he  must  be  deemed  to  possess  all  the  powers  nec- 
essary to  a  proper  and  efficient  discharge  of  bis  duties  in  that  behalf.  Such 
powers  as  are  necessary,  and  not  expressly  given,  are  to  be  implied.  While  it 
may  well  be  that  a  settlement  of  such  an  action  by  an  overseer,  when  proved 
to  have  been  collusive,  fraudulent,  or  without  consideration,  might  be  set 
aside,  and  that  such  a  settlement  would  constitute  no  defense  to  a  subsequent 
Action  brouglit  to  recover  the  same  penalties,  still  we  think  it  should  not  be 
held  that  the  settlement  and  release  of  such  a  cause  of  action,  which  is  in 
all  things  proper  and  fair,  is  invalid.  To  uphold  this  judgment,  we  must 
hold  that  an  overseer  of  the  poor  has  no  power  to  settle  or  release  a  cause  of 
action  for  aviolation  of  this  statute,  even  if  the  full  penalty  given  by  the  stat- 
ute was  paid  by  the  defendant.  In  this  case  the  fairness  of  the  settlement  is 
In  no  way  impeached.  Presumably  it  was  based  on  a  full  and  valuable  con- 
sideration. If  it  was  the  duty  of  Bellinger,  and  he  had  power,  to  settle  this 
cause  of  action  only  on  the  payment  of  the  full  amount  of  the  penalty  incurred, 
and  costs.  Ihen  the  presumption  is  that  he  discharged  that  duty,  and  the  bur- 
den of  overcoming  such  presumption  rested  with  the  respondent.  When  the 
action  is  prosecuted  byoUiers  in  the  name  of  the  overseer,  the  overseer  cannot 
control  the  action;  but  when  prosecuted  by  himself,  he  may,  doubtless,  con- 
trol it,  and  even  discharge  the  judgment  when  obtained,  if  such  discharge  be 
not  in  fraud  of  the  rights  of  the  people  of  his  town.  Record  v.  Messenger,  8 
Ilun,  285.  We  bave  perhaps  discussed  the  question  in  this  case  more  fully 
than  was  necessary.  The  only  question  we  intend  to  decide  is  that  the  court 
«rred  in  refusing  to  admit  the  release  offered  in  evidence  by  tbe  defendant. 
That  the  rejection  of  that  evidence  was  error,  we  hold.  For  this  error  tbe 
Judgment  and  order  should  \m  reversed.  Judgment  and  order  reversed  on  tbe 
exceptions,  and  a  new  trial  granted,  with  costo  to  abide  the  event. 

Uardih,  p.  J.,  concurred.   For  opinion,  see  8  N.  Y.  Supp.  174. 

Herwtn,  J.,  (dlMenttng.)  Tbe  case  presented  does  not,  I  think,  author- 
ize tbe  assumption  that  any  claim  was  made  by  defendant  that  the  penal- 
ties proved  had  been  paid.  There  was  no  plea  of  payment.  The  case  shows 
that  the  new  overseer  saw  the  attorney  of  the  parties  desiring  to  have  the 
<9ises  prosecuted,  and  declined  to  go  on  with  the  prosecution  on  the  ground 
that  he  deemed  the  evidence  insufficient.  The  defendant  then  proposed  to 
«bow  that  after  that  the  overseer  "conferred  witii  counsel  about  it,  and  settled 
and  satisfied  all  the  cases,  and  released  everything  up  to  that  date, — October 
12th."  That  was  tlie  date  of  the  release  offered.  There  was  no  sugfteslion 
that  the  penalties  were  paid.  Had  such  a  suggestion  been  made,  very  liliely 
ibe  trial  would  have  taken  another  course.    At  least,  another  question  would 
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have  been  presented.  So  that  I  think  the  qaeBtton  for  as  to  determine  i» 
whether  an  overseer  has  any  power  to  release  before  Judgment  without  pay- 
ment. The  statute  (section  22,  c.  628  of  1857,  as  smend^  by  chapter  109  of 
1878,)  provides  that  the  penalties  of  the  character  here  sued  for  "shall  be  sued 
for  and  recovered  by  and  in  the  name  of  the  overseers  of  the  poor, — and  paid 
over  to  the  treasury  of  the  county  for  the  support  of  the  poor."  Xo  power  to- 
compromise  or  compound  was  given,  and  none,  I  think,  was  intended.  Sncb 
a  power  would  in  many  cases  destroy  the  eflSciency  of  the  statute.  The  OTer- 
seer  was  not  the  owner  of  the  cause  of  action.  The  trial  court  simply  held 
that  the  paper  did  not  release  the  cause  of  action  then  pending.  I  tiiink  tbi»- 
ruling  was  correct. 


Sfellman  et  al.  v.  Fbeedhak  et  aZ.' 

{Supreme  Court,  Oeneral  Term,  Ftnt  Department.     ITovember  7,  tB88.) 

1.  Amiokvbnt  tor  Benefit  or  CRaoiToita — Coktbssion  or  Judgmbnt. 

Judgments  confessed  in  favor  of  certain  creditors  by  a  debtor,  in  oontemplatloi*' 
of  a  general  assignment,  constitute  preferences,  within  the  prohibition  of  Iaws  S. 
Y.  1887,  c.  SOS,  relating  to  assignments  for  the  benefit  of  creditors, 
%  Bufs — Rights  or  Creditors— Retdsai,  ov  Assionee  to  Bm, 

On  the  refusal  of  the  assigrnae  for  benefltof  creditors  to  sae  to  set  aaUe  aa  frand- 
vlent  judgments  confessed  by  the  assignor  in  contemplation  of  a  ganszal  aaslga- 
ment,  the  general  creditors  may  sue  for  that  purpose. 

Appeal  from  special  term,  New  York  county. 

Action  by  Timothy  M.  Spellman  and  another  against  Moritz  Freednuman«t 
another,  to  set  aside  Judgment  and  execution  in  favor  of  the  defendant  cred- 
itors of  defendant  Soussman,  as  a  fraud  upon  the  rights  of  the  other  cred- 
itors under  an  assignment.  From  an  interlocutory  Judgment  overruling  de- 
murrers to  the  complaint,  Freedman  appeals.  For  decision  on  demurrer,, 
see  6  N.  Y.  Supp.  570. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Daniku,  JJ. 

A.  BlumetutM,  for  appellant.    J.  W.  Boothhy,  for  respondents. 

Bradt,  J.    This  action  is  brought  to  set  aside  a  judgment  and  exeentioii' 

entered  ami  issued  in  favor  of  the  above-named  defendants,  upon  the  ground 
that  the  Judgment  was  a  violation  of  chapter  5'J3  of  the  Laws  of  1887,  in  ref- 
erence to  assignments  for  the  benefit  of  creditors.  The  plaiutlffs  are  generat 
creditors,  having  no  judgments  or  liens  of  any  kind.  The  plaintiffs  on  the^ 
14th  May,  1888,  were,  as  already  suggested,  creditors  of  the  defendants.  On 
that  day  the  defendHut  Soussman  made  an  assignment  of  all  her  property  to- 
the  defendant  Philips,  for  the  benefit  of  her  creditors,  including  the  plaintiffs. 
On  tite  same  day,  immediately  prior  to  the  execution  of  the  assignment,  in 
which  they  were  also  preferred,  and  while  it  was  in  contemplation,  sbe  gave- 
to  the  defendants  £.  S.  Jaffray  &  Co.,  Sigismund,  and  Freedman  Bros.  judg> 
ments  by  confession,  amounting  together  to  the  sum  of  $6,996.95,  which  was- 
greater  than  the  one-third  of  tiie  assets  of  the  assignor.  Executions  were  is- 
sued on  these  judgments  to  the  sheriff,  who  made  a  levy  under  them  on  the 
entire  stock  and  property  of  the  defendant  the  assignor  just  before  the  de- 
livery of  the  general  assignment,  and  proceeded  to  advertise  the  stock  so  lev- 
ied upon  for  Sale.  The  plaintiffs  claim  that  these  judgments,  and  the  pro- 
ceeciings  taken  to  enforce  them,  were  for  tlie  purpose  of  preferring  the  judg> 
uent  creditors  named  in  them  out  of  the  assignor's  assets  for  more  than  one- 
third  thereof,  after  the  assignment  had  been  determined  upon,  and  for  the- 
purpose  of  preferring  such  persona  out  of  her  property  in  fraud  of  the  assign* 
ment,  and  to  prevent  its  assets  from  going  into  the  hands  of  tlie  assignee, 
and  being  distributed  to  the  plaintiffs  and  other  creditors  pursuant  to  tlie 

>  Affirming  6  IT.  T.  Supp.  67a 
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statute.  It  is  also  alleged  that  the  plaintiffs  notified  the  defendant  assignee 
of  these  facts,  and  requested  him  to  bring  an  action  as  such  to  set  aside  the- 
jadgioents,  executions,  and  levies,  and  that  he  refused;  and  they  aslced,  on 
behalf  of  themselves  and  other  creditors,  that  the  judgments,  executions,  and 
levies  be  set  aside;  that  the  property  levied  upon  in  the  hands  of  the  sheritl 
be  directed  to  be  paid  over  to  tlie  assignee,  for  distribution  to  the  creditors  of 
the  defendant  Sonssman,  including  the  plaintiffs,  pursuant  to  the  directions 
of  the  assignment. 

It  is  objected  that  the  plaintiffs,  not  being  judgment  creditors,  have  no  lien 
upon  the  property  seized,  and  cannot,  therefore,  maintain  this  action.  It  will 
be  observed  that  tlie  plaintiffs  claim  no  special  advantage  for  themselves,  but 
that  the  property  levied  upon  was  to  be  secured  for  the  assignee,  and  to  lie 
distributed  under  the  terms  of  the  assignment.  It  is  not  a  creditors'  bill  seek* 
ing  the  application  of  property  to  the  plain  tiffs'  debt  exclusively,  and  the  right 
to  maintain  such  an  action  as  this,  the  object  of  which  is  to  secure  the  appro* 
priation  of  the  propei-ty  according  to  the  assignment  to  the  creditors  generally^ 
has  been  declared  in  several  oases.  In  the  case  of  Dewey  ▼.  Moyer,  72  N.  Y. 
78,  which  was  av  action  brought  to  set  aside  a  fraudulent  conveyance  of  a 
bankrupt  made  prior  to  his  bankruptcy,  the  court  said:  "If  the  assignee 
should  refuse  or  neglect  to  sun  for  and  reclaim  property  fraudulently  trans- 
ferred, it  is  abundantly  established  that  the  creditors  may  commenctt  an  ac- 
tion to  reach  the  property,  making  the  assignee,  the  debtor,  and  his  transferees 
parties  defendant,  and  in  such  an  action  the  property  will  be  administered  di- 
rectly for  the  benefit  of  the  creditors," — citing  a  number  of  cases  tosustain  the 
proposition;  and  the  same  doctrine  was  reiterated  in  Crotue  v.  Frothingham, 
97  N.  Y.  lis.  In  such  an  action  as  this  the  object  is  to  secure  for  general  dis- 
tribution property  fraudulently  disposed  of  by  the  assignor,  and  place  it  in  the 
hands  of  the  assignee,  that  it  may  be  distributed  according  to  the  general  pro- 
visions of  the  assignment.  Such  a  right,  if  it  did  not  exist  by  adjudication, 
should  be  established  and  pronounced,  not  only  as  very  reasonable,  having  all 
the  attributes  of  a  common-sense  view,  but  as  important  to  the  administra- 
tion of  justice. 

The  plaintiffs  having  the  right  to  establish  their  assertion  that  the  Judg- 
ments were  fraudulently  executed  as  in  contravention  of  the  Laws  of  1887.  a» 
already  suggested,  the  question  is  whether  that  proposition  is  maintained. 
Section  30,  c.  503,  Laws  1887,  amending  the  act  in  relation  to  assignments,  is 
as  follows:  "In  all  general  assignments  of  the  estates  of  debtors  for  the  bene- 
fit of  creditors,  hereafter  made,  any  preference  created  therein  [other  than  for 
wages,  etc.]  shall  not  be  valid,  except  to  the  amount  of  one-third  in  value  of 
the  assigned  estate  left  after  deducting  such  wages  or  salaries,  and  the  costs 
and  expenses  of  executing  such  trust ;  and  should  said  one-third  of  tlie  estate  of 
the  assignor  or  assignors  be  insufflcient  to  pay  in  fuU  the  preferred  claims  to 
which,  under  the  provisions  of  this  section,  the  same  are  applicable,  then  said 
assets  shall  be  applied  to  the  payment  of  the  same  pro  rata,  to  the  amount  of 
each  of  said  preferred  claims."  It  is  to  be  observed  that  this  provision  has 
reference  to  preferences  in  general  assignments,  the  language  being:  "In  ail 
general  assignments  of  the  estates  of  debtors  for  the  benefit  of  creditors,  here- 
after made,  any  preference  created  therein, "  etc.  Here  the  alleged  violation 
of  the  statutes  is  not  in  anything  in  the  assignment,  but  relates  to  confusions 
of  judgment  made  prior  to  the  execution  and  delivery  of  the  assignment.  A 
great  many  cases  have  been  cited  by  the  respective  counsel  in  reference  to- 
the  provisions  in  different  states  relative  to  general  assignments,  and  great 
industry  has  been  displayed  in  the  collation  of  them  bearing  upon  the  subject. 
But  the  proposition  advanced  on  behalf  of  the  appellant  seems  to  be  established,, 
namely,  that  while  in  many  states  of  the  Union  there  are  provisions  prohibiting 
preferences  in  general  assignments,  nevertheless  it  has  been  held  that  confes- 
sions of  Judgment  and  other  securities  given  prior  to  their  execution,  and  in 
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contemplation  thereof,  are  not  violations  of  the  proTisfons  of  the  statutes. 
For  example,  in  Re  ffallagJier's  Appeal,  7  Atl.  Rep.  2S7,  the  assignment  was 
executed  on  the  morning  of  the  17th  of  March.  1885.  On  the  day  prior,  and 
probably  in  anticipation  thereof,  the  assignor  confessed  two  jndgraenta  in 
favor  of  two  firms,  aggregating  about  $40,000;  and  the  court  held,  although 
by  the  laws  of  Pennsylvania  the  debtor  had  no  right  to  prefer  any  creditor  in 
the  deed  of  assignment,  this  did  not  preclude  him  from  preferring  a  creditor 
prior  to  its  execution,  while  he  still  retained  dominion  of  his  property,  and 
the  decision  of  the  case  rests  upon  that  doctrine.  See,  also.  Banking  Co.  v. 
Fuller,  1  Atl.  Bep.  7S1;  Gallagher's  Appeal,  114  Fa.  St.  353,  7  Atl.  Kep. 
237;  eage  v.  Parry,  69  Iowa,  606,  29  N.  W.  Eep.  822;  GUbert  v.  McCorkie, 
11  N.  £.  Bep.  296;  Blakey's  Appeal,  7  Fa.  St.  449;  Hutchtruon  v.  MeClure, 
20  Pa.  St,  63;  Wilson  v.  Berg,  88  Fa.  St.  167;  Qarretton  v.  Brown,  26  N.  J. 
Law,  426;  Bates  v.  Coe,  10  Conn.  280;  Perry  v.  Holden,  22  Pick.  269;  Fair- 
banks V.  Hayrus,  23  Pick.  823;  Lampson  v.  Arnold,  19  Iowa,  479;  Van  Pat- 
ten v.  Burr,  52  Iowa,  518,  8  X.  W.  Rep.  624. 

On  the  otiier  hand,  in  the  case,  however,  of  Preston  t.  Bpauldtng,  120  111. 
208,  10  N.  £.  Rep.  903,  where  a  kindred  question  was  considered  and  dis- 
posed of,  it  must  be  said  that  a  different  conclusion  is  arrived  at  by  the  court, 
although  it  seems  to  have  been  based  chiefly  upon  the  ground  that  the  stat- 
ute was  silent  as  to  the  form  of  the  instrument  or  instruments  by  which  the 
Insolvent  debtor  might  effectuate  an  assignment.  The  court,  however,  said, 
in  discussing  the  statute:  "It  will  be  observed  this  act  does  not  assume  to  in- 
terfere in  the  slightest  degree  with  the  action  of  a  debtor  while  he  retains  the 
dominion  of  his  property.  Notwithstanding  this  act,  he  may  now,  as  here- 
tofore, in  good  faith  sell  his  property,  mortgage  or  pledge  it  to  secure  a  bona 
Jlde  debt,  or  create  a  lien  upon  it  by  operation  of  law,  as  by  confessing  a 
judgment  in  favor  of  a  bonaflde  creditor.  But  when  he  readies  the  point 
where  he  is  ready  and  determines  to  yield  dominion  of  his  property,  and  make 
an  assignment  for  the  benefit  of  creditors  under  the  statute,  this  act  declares 
that  the  effect  of  such  assignment  shall  be  the  surrender  and  conveyance  of 
all  his  estate  not  exempt  by  law  to  his  assignee,  rendering  void  all  prefer^ 
encea,  and  bringing  about  the  distribution  of  his  whole  estate  equally  among 
his  bona  fide  creditors;"  and  the  court  held  that  it  was  within  the  spirit  and 
intent  of  the  statute  that  when  the  debtor  has  formed  the  determination  to 
voluntarily  dispose  of  hia  whole  estate,  and  has  entered  upon  that  determina- 
tion, it  is  immaterial  into  how  many  parts  the  |)erforraance  or  execution  of 
his  determination  may  be  broken.  The  law  will  regard  ail  his  acts  having 
for  their  object  and  effect  the  disposition  of  his  estate  as  parts  of  a  single 
transaction.  And  this  case  is  referred  to  in  White  v.  Cotzhausen,  129  U.  S. 
848,  9  Sup.  Ct.  Rep.  809,  with  approbation.  And  in  the  consideration  of  the 
statutes  of  other  states,  prohibiting  assignments  containing  preferences,  and 
acts  kindred  to  those  charged  against  the  assignor  in  this  case,  it  has  been 
held  that  the  statute  was  violated;  and  the  reasoning  of  Preston  v.  Spaulding 
seems  to  have  commended  itself  as  the  more  convincing  upon  the  subject 
than  tliat  contained  in  the  Gallagher  Case.  See  Clapp  v  Nordtneyer.  (Mo.) 
25  Fed.  Rep.  71;  Berry  v.  Cutis,  42  Me.  445;  Holt  v,  Banoreft,  80  Ala.  195; 
Van  Patten  v.  Burr,  52  Iowa,  518,  3  N.  W.  Rep.  524;  Fuller  v.  Haebrtmek, 
46  Mich.  81,  8  N.  W.  Rep.  697;  Htineman  v.  Hart,  20  N.  W.  Rep.  792-798; 
Perry  v.  Holden,  22  Pick.  277;  Livermore  v.  MeNair,  84  N.  „.  Eq.  478. 

Our  statute,  however,  is  different  from  those  of  other  states,  for  the  rea- 
son tliat  it  allows  a  preference  to  the  amount  of  one-third  in  value  of  the  as- 
signed estate  after  deducting  certain  things  enumerated;  thus  recognizing, 
but  limiting,  the  right  which  existed  before  ilie  prohibitory  statute  was  passed, 
of  a  debtor's  approprialing  his  property  by  preference,  if  he  chose  to  do  so. 
But  it  was  evidently  tlie  intention  of  the  legislature  that,  if  a  general  assign- 
ment for  the  benefit  of  creditors  were  contemplated,  it  should  embrace  the 
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disposition  of  all  the  debtor's  property  at  the  time  of  the  formation  of  the  de- 
tormination  to  make  the  assignmeDt,  and  that  it  should  not,  in  its  broad  and 
general  effects,  be  anticipated  by  a  partial  and  preferential  distribution  of  bis 
estate.  The  right  to  the  preference,  in  other  words,  must  be  exercised  in 
the  assignment,  and  not  otherwise.  This  would  place  the  whole  estate  in 
the  hands  of  the  assignee,  subject  to  the  preferences  expressed,  and  would 
enable  him  to  make  a  better  disposition  of  it  than  could  be  accomplished  by 
a  sale  under  judgment  and  execution,  and  would  thus  carry  out  the  design  of 
the  legislature,  and  effectuate  the  legal  purpose  of  the  assignor  in  malting 
bis  assignment.  The  defendants  are  not  deprived  of  their  interest  under 
the  statute  In  the  proceeds  of  the  estate  by  reason  of  their  attempt  to  obtain 
an  illegal  preference.  They  can  still  participate  in  such  proceeds  to  the  ex- 
tent to  which  they  are  entitled  by  the  legal  terms  of  theassigr<ment  relative  to 
them  or  the  provisions  of  the  statute.  Wlute  T.  Cotzhaiuen,  for  these 
reasons,  the  judgment  should  be  affirmed,  with  costs.    All  concur. 


People  ex  rel.  Stapleton  et  al.  v.  Bell  et  al. 
{Supreme  Court,  Special  Term,  Benaaelaer  Count]/-    November  18, 1889.) 
1.  Elections  and  VoTiras — Ikspbctobs — ^Dtrrr  to  Cebtift  RbtubiIb. 

laspectors  of  electlODS  exercise  ministerial  and  not  judicial  powers,  and  man- 
damtis  will  lie  against  them  to  certify  election  returns,  as  prescribed  by  Rev.  St.  N. 
T.  (Tth  Ed.)  p.  888,  art.  4,  though  some  of  the  votes  may  have  been  illegally  cast. 
9.  Same — Qualifioatiohs  ov  Votbbs. 

Where  a  persOD  who  la  not  shown  of  record  to  have  been  convicted  of  a  crime 
takes  the  oath  prescribed  by  statute,  the  inspectors  must  receive  his  vote,  notwith- 
standing anything  they  may  Iftelieve  or  know  of  his  want  of  qualification. 

Application  tormandamue. 

R,  A.  Parmenter  and  Letott  B.  Grifflth,  for  the  motion.  George  B.  Wel- 
lington, opposed. 

Edwabds,  J.  Tills  motion  Is  brought  on  by  an  order  of  Mr.  Justice  May- 
ham,  requiring  the  defendants  to  show  cause  at  this  special  trrm  wiiy  a  writ 
of  mandamiu  should  not  issue  to  compel  tliem  to  sign  the  liist  elertion  re- 
turns  from  the  Ninth  ward  of  the  city  of  Troy.  The  relators  and  the  defend- 
ants are  tlie  four  duly-appointed  inspectors  of  election  lorsuid  ward,  and  Hcte<l 
as  such  at  the  general  election,  held  on  the  5th  day  of  Koveml)er  last.  The 
law  regulating  the  canvass  and  estimates  of  votes  by  inspectors  requires  thiit 
"as  soon  as  the  poll  of  an  election  shall  have  been  finally  closed,  the  inspect- 
ors of  the  said  election,  in  tlieir  several  districts,  shall  proceed  to  cnnvuss  liie 
votes.  Each  box  being  opened,  the  ballots  contained  therein  shall  be  taken 
out  and  counted,  unopened,  except  so  far  as  to  ascertiiin  that  each  ballot  is 
single.  The  canvass  shall  be  completed  by  ascertaininK  bow  many  ballots  of 
the  skme  kind,  corresponding  in  respect  to  the  names  olF  persons  thereon,  and 
the  offices  for  which  they  are  designated,  have  been  received;  and,  tlie  result 
being  found,  the  inspectors  shall  securely  attach  to  a  statement  of  such  can- 
vass one  baiilot  of  each  kind  found  to  have  been  given  fur  the  olflcers  to  be 
chosen  at  such  election,"  etc.  At  the  completion  of  tlie  canvass  of  each  box 
the  chairman  of  the  inspector  of  election  sliall  make  public  oral  proclamation 
of  the  whole  number  of  votes  in  such  box,  and  of  the  whole  numl>erglven  for 
each  person,  with  the  name  of  the  office  to  wiiich  such  person  was  named  on 
the  liallots.  "The  statements  to  be  made  by  tlie  inspectors  shall  contain  a 
caption,  stating  the  day  on  which,  and  the  number  of  the  district,  the  town 
or  ward,  and  the  county  at  which,  the  election  was  held,  in  relation  to  which 
such  statement  shall  be  made.  It  shall  also  contain  a  sUtement  showing  the 
whole  number  of  ballots  taken  for  each  person,  designating  the  office  for 
which  they  are  given,  which  statement  sliail  be  written  in  words  at  length, 
and  at  the  end  thereof  a  certiUcate  that  such  statement  ia  correct  in  all  re- 
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«pecta,  which  certificate  shall  be  subscribed  by  the  Inspectors. "  ElecUon 
Laws,  §§  286-302.1  The  statute  there  provides  for  the  filing  of  such  state- 
■ments,  commonly  called  the  "election  returns." 

The  affidavit  of  the  relators,  on  which  the  order  to  show  cause  is  based, 
«hows  that,  immediately  after  the  closing  of  the  polls,  the  said  four  inspect- 
ors proceeded  to  canvass  the  votes  in  the  form  required  by  the  foregoing 
stntutes;  that  they  counted  the  ballots  cast  by  the  electors,  proclaimed  the  re- 
sult of  their  counting,  the  whole  number  of  votes  cast,  and  the  number  re- 
ceived by  each  candidate  for  office;  that  such  results,  number  of  votes  cast, 
and  number  received  by  each  candidate,  so  proclaimed  by  the  inspectors,  are 
the  same  in  every  particular  as  contained  in  the  statement  or  election  returns 
from  said  ward  now  on  file  in  the  office  of  the  clerk  of  the  county  of  Bensse- 
laer;  that  after  such  proclamation  the  two  relators  signed  their  names  to  such 
-election  returns,  but  the  defendants  refused,  and  still  refuse,  to  sign  the 
«ame. 

These  allegations  of  the  relators  are  not  controverted  by  the  defendants. 
They  do  not  deny  that  the  whole  number  of  votes  contained  in  each  tx>x  at 
the  close  of  the  polls,  and  the  votes  found  therein  for  each  candidate,  were 
-correctly  counted,  nor  that  the  election  returns  which  they  refuse  to  sign  cor- 
rectly state  such  count.  They  base  their  refusal  to  sign  solely  on  frauds  al- 
leged to  have  been  committed  before  the  polls  closed,  and  the  canvassing  be- 
gan. Chief  of  these  were  votes  cast  by  persons  falsely  representing  them- 
selves to  be  registered  voters,  and  by  repeaters.  It  is  further  charged  that  in 
many  instances  persons  challenged,  to  whom  the  oath  was  administered,  did 
not  give  satisfactory  answers  to  the  defendants,  and  the  relators  persisted, 
agfiinst  the  protests  of  the  defendants,  in  putting  such  votes  into  the  ballot- 
box. 

For  the  purposes  of  this  motion  these  allegations  of  fraud  must  be  deemed 
to  be  true;  but  however  much  we  may  deplore  and  condemn  their  existence, 
•do  they  absolve  the  inspectors  from  the  duty  enjoined  by  statute  to  make  and 
sign  the  returns?  The  questions  presented  on  this  motion  are  purely  legal. 
Courts  must  apply  the  law  as  tbey  find  it,  and  not  as  they  would  make  it  for 
-a  particular  emergency. 

It  is  conceded  that  the  solution  of  the  problem  before  us  depends  entirely 
upon  the  question  whether  the  acts  of  the  inspectors  are  judicial  or  merely 
ministerial.  Have  they  power  to  pass  judicially  upon  the  validity  of  any  of 
the  votes  contained  in  the  box,  or  are  their  duties  restricted  to  the  merely 
ministerial  acts  of  making  the  count  of  such  votes,  and  a  correct  statement 
thereof?  If  they  act  judiciiilly,  the  writ  of  mandamus  will  not  lie;  if  min- 
isterially, the  writ  should  issue  to  compel  them  to  do  the  duty  enjoinetl  by 
statute.  This  supposition  is  undisputed.  I  am  very  clear,  both  on  principle 
and  on  authority,  that  tlieir  acts  are  purely  ministerial.  We  look  in  vain  in 
■the  statutes  for  any  authority  to  the  inspectors  to  judicially  determine  the 
legality  of  any  of  the  votes  contained  in  the  ballot-boxes.  But  we  are  not 
without  express  adjudication  to  this  question.  In  People  v.  Pease,  SO  Barb. 
588,  (affirmed  by  the  court  of  appeals,)  the  court  say:  "But  I  find  no  author- 
ity for  holding  that  the  board  of  inspectors  are  judges,  or  exercise  a  judicial 
power  in  receiving  and  counting  the  votes,  and  declaring  the  result.  *  *  * 
The  returns  of  election  inspectors  are  deemed  ministerial,  and  not  jadicial, 
•acts.  •  •  •  Their  acts  in  receiving  the  ballots  offered  are  no  less  min- 
isterial than  in  making  their  returns."  In  the  same  case  (27  X.  Y.  45)  the 
court  of  appeals  say:  "Their  duties,  except  in  the  single  instance  advened 
to,  are  simply  ministerial  in  the  reception  of  the  votes,  and  entirely  so  in 
■counting  and  making  returns  thereof.  The  legislature  have  left  to  those 
bodies  having  the  power  to  judge  of  the  return  and  election  of  their  own  mem- 

I  Rev.  St.  N.  Y.  (7th  Ed.)  p.  388,  art  4. 
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iMrs  to  correct  any  abases  which  may  have  resulted  In  such  election,  and  to 
jadiclal  Investigation,  where  the  legal  rights  of  indiriduals  are  concerned  or 
effected,  to  apply  such  remedies  as  the  nature  of  the  case  calls  for."  These 
^judications  upon  the  power  of  the  inspectors  in  counting  the  votes  and 
making  returns  thereof  must  be  regarded  as  conclusive. 

But  the  main  contention  of  the  learned  counsel  for  the  defendants  arises 
-out  of  the  claims  on  the  part  of  the  defendants  that  the  votes  of  persons  chal- 
lenged and  sworn  were  put  into  the  Iraxes  by  the  relators  against  the  protest 
-of  the  defendants.  The  defendants'  affidavits  allege  that  persona  who  did  not 
reside  within  the  election  district  falsely  personated  registered  voters,  were 
challenged  and  sworn.  Their  answers  were  unsatisfactory.  Defendants  re- 
fused to  receive  their  votes,  bat  the  relators  put  such  votes  into  the  boxes. 
It  is  contended  that  such  votes,  although  put  into  the  boxes,  were  not  re- 
'Ceived  by  the  board  of  inspectors;  that  the  acts  of  the  relators,  against  the 
will  of  the  defendants,  were  not  the  acts  of  a  majority  of  the  board,  and  were 
therefore  nugatory;  that  the  votes,  although  in  the  box,  were  not  legally  re- 
-ceived.  On  this  they  base  a  claim  that  the  returns  are  incorrect,  in  that  there 
were  not  received  the  number  of  votes  therein  stated,  for  tlie  reason  that  the 
alleged  fraudulent  votes  were  not,  in  law,  received.  In  brief,  they  admit 
that  the  returns  correctly  state  the  whole  number  of  votes  contained  in  each 
box,  and  the  number  found  there  for  the  respective  candidates;  but  insist,  for 
the  reasons  stated,  that  such  votes  were  not  received  within  the  meaning  of 
the  statute.  If  the  conclusion  which  I  have  reached  in  respect  to  the  duties 
of  the  inspectors,  sitting  as  a  board  of  canvassers,  is  correct,  I  think  this  o\y- 
jection  of  the  defendants  is  unavailing.  It  is  simply  another  form  of  state- 
ment that  some  of  the  votes  in  the  box  were  not  legally  there,  and  the  in- 
spectors, as  canvassers,  were  judicially  determining  that  question.  If  they 
act  ministerially  only,  their  duties  are  restricted  to  counting  the  votes  con- 
tained in  each  box  at  the  close  of  the  polls,  and  the  number  of  votes  cast  for 
the  respective  candidates;  and  tliey  have  no  power  to  pass  judicially  upon 
the  validity  or  invalidity  of  any  of  such  votes.  Furthermore,  the  defendants 
had  no  power  to  reject  the  votes  of  persons  challenged,  because  their  answers 
were  "not  satisfactory."  It  Is  not  claimed  that  such  voters  refused  to  take 
the  statutory  oath,  but  that  their  answers  were  not  satisfactory.  In  the  case 
of  People  V.  Ptase,  27  N.  Y.  45,  the  court  of  appeals  says:  "The  course  re- 
quired by  the  statute  to  be  pursued  where  the  right  of  any  person  to  vote  Is 
challenged  cannot  be  reconciled  with  any  discretionary  power  of  rejection 
vested  in  the  inspectors.  The  inspectors  are  first  to  administer  what  is  called 
the  '  preliminary  oath,'  requiring  the  person  offering  the  vote  to  answer  such 
questions  as  shall  be  put  to  him  touching  his  place  of  residence  and  qualiflca- 
tions  as  an  elector.  The  statute  then  mentions  several  questions  which  are  to 
be  addressed  to  him  by  the  inspectors,  and  authorize  such  other  questions  as 
may  tend  to  test  his  qualitjcations  as  a  voter.  If  he  refuses  to  take.the  oath, 
or  to  answer  fully,  his  vote  is  to  be  rejected;  but.  If  he  answers  fully,  the  in- 
spectors are  required  to  point  out  to  him  the  qualifications,  if  any.  In  which 
be  shall  appear  to  be  deficient.  If  he  still  persists  in  his  right  to  vote,  and 
the  challenge  is  not  withdrawn,  the  inspectors  are  required  to  administer  to 
him  the  general  oath,  in  which  he  states  in  detail,  and  swears,  that  be  pos- 
sesses all  the  qualifications  which  the  constitution  and  laws  require  the  voter 
to  possess.  If  he  refuses  to  take  the  oath,  his  vote  shall  be  rejected.  Is  not 
the  inference  irresistible  that  if  he  takes  the  oath  his  vote  shall  be  received? 
If  his  vote  is  to  be  rejected  after  he  takes  the  oath,  why  not  reject  it  before? 
As  I  construe  the  statutes,  the  inspectors  have  no  discretion  left  to  them  in 
such  a  case,  when  the  person  offering  to  vote  is  not  shown  by  a  record  to 
bave  been  convicted  of  crime,  or  by  his  own  oath  to  be  interested  in  a  bet 
upon  the  election,  but  must  deposit  the  ballot  in  the  box,  whatever  they  may 
•believe  or  know  of  the  want  of  qualifications  of  the  voter.    They  are  required 
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to  act  upon  the  evidence  which  the  statute  prescribes,  and  have  no  judicial 
power  to  pass  upon  the  question  of  its  truth  or  falsehood,  nor  can  they  act 
upon  their  own  opinions  or  knowledge.  These  are  all  the  safe-guards  the 
legislature  have  thought  proper  to  provide  to  insure  the  prevention  of  fraud- 
ulent  or  illegal  voting." 

Although  grievous  offenses  have  been  committed  against  the  elective  fran- 
chise, it  is  not  difficult  to  conceive  of  greater  evils  which  might  result  from 
the  principle  for  which  the  defendants  contend.  If  inspectors  of  election 
could  be  absolved  from  their  statutory  duty  to  sign  the  returns  because  they 
have  reason  to  believe  that  some  of  the  votes  in  the  box  had  been  fraudu- 
lently cast,  or  had  been  illegally  deposited,  they  could  practically  disfranchise 
the  legal  electors  of  their  district,  and  nullify  the  expressed  will  of  the  ma- 
jority. If  because,  in  their  judgment,  there  are  25  fraudulent  votes  among 
the  500,  they  may  refuse  to  make  returns,  they  may  also  refuse  because  of 
the  existence  of  one  such  fraudulent  vote,  and  thus  throw  out  the  entire  dis- 
trict. The  prevalence  of  such  a  doctrine  and  practice  throughout  the  state 
would  open  a  vast  lield  for  fraud.  It  might  practically  disfranchise  the  qual- 
ified electors  of  the  state,  and  nullify  an  election.  I  think  it  quite  clear 
that  the  inspectors  are  not  clothed  witli  such  power.  If  illegal  and  fraudulent 
votes  have  been  cast,  the  paity  injured  is  not  remediless.  It  is  settled  in 
this  state  that  the  returns  are  not  conclusive.  The  injured  candidate  may 
maintain  in  the  courts  an  action  of  qtto  loarranto,  judicially  investigate  the 
alleged  frauds,  and  obtain  redress.  As  was  said  by  the  court  in  the  case  of 
People  V.  Pease:  "There  is  no  tribunal  by  which  frauds  upon  the  ballot- 
box  can  be  investigated  except  the  judicial  tribunals  of  the  state,  and  there 
only  in  a  way  to  redress  the  wrong,  upon  the  trial  of  the  right  of  office,  in  an 
action  instituted  for  that  purpose." 

In  my  judgment  it  whs  the  plain  duty  of  the  defendants  to  sign  the  re- 
turns, and  the  writ  of  tnandamut  should  issue  to  compel  tbum  to  discharge 
that  duty. 

Denninq  e.  Kanb. 
{Supreme  Court,  Special  Term,  New  York  County.    October  S8,  ISSBi) 

1.  Trusts— Rbsulti so  Thdsts— Lbabb. 

Under  Rev.  St.  N.  Y.  (7th  Ed.)  p.  2181,  f  51,  which  provides  that  wbere  a  grant 
for  a  valuable  consideration  sball  be  made  to  one  person,  and  the  consideration  shall 
be  paid  by  another,  no  use  or  trust  shaLl  result  in  favor  of  the  person  by  whom  such 
payment  shall  be  made,  no  trust  will  result  In  favor  of  a  person  who  contributes 
the  money  with  which  a  lease  Is  purchased  for  a  third  person. 

9.  Equity — Jurisdiction — PLEAniNO, 

Though  no  trust  results,  equity  will  relieve  on  the  ground  of  fraud,  and  s  com- 
plaint is  sufQcient  which  avers  that  plaintlfT  spent  a  large  sum  of  money  in  improv- 
ing the  premises,  and  that  "defendant  took  the  assignment  of  the  lease  in  trust  for 
the  plaiiililT,  well  knowing  not  only  that  the  moneys  expended  in  procuring  the 
lease,  but  those  for  the  ereuiion  and  construction  of  the  buildings,  belonged  to  ner." 

Action  by  Jane  Denning  against  Matthew  Kane.    Defendant  demurs  to  the 
complHinl. 
Edtoard  Jacobs,  for  plaintiff.    Kelly  &  MaaRae,  for  defendant. 

La  WHENCE,  J.  The  claim  that  the  provisions  of  the  Revised  Statutes  re- 
lating to  uses  and  trusts  do  not  apply  to  the  assignment  of  the  lease  referred 
to  in  the  complaint  cannot,  in  my  ofiinion,  be  sustained.  The  object  of  tiiis 
action  is  to  olitain  a  decree  from  this  court  declaring  the  leasehold  property  to 
be  held  in  trust  by  the  defendant  for  the  heiielit  of  the  plaintiff,  and  that  said 
defenilnnt  may  be  adjudged  and  required  to  assign  and  transfer  the  same, 
and  all  rijlit  of  renewal  thereof,  to  lier;  that  tlie  defendant  may  be  required 
to  account  to  the  plaintiil  for  the  rents,  income,  and  profits;  that  a  receiver 
may  be  appointed;  and  that  the  defendant  may  be  obliged  and  adjudged  to  p^ 
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whatever  sum  maj  be  fonnd  due,  etc.  To  entitle  the  plaintiff  to  the  relief 
which  she  seeks,  it  must  thereforpi  be  held  that,  by  reason  of  the  payment  of 
the  moneys  in  the  purchase  of  the  lease,  a  trust  resulted  in  the  plaintiff's  fap 
vor,  which  this  court  should  enforce.  In  determining  this  question,  it  will 
be  necessary  to  bear  in  mind  the  exact  provisions  of  sections  46, 47, 49, 51, 52, 
art.  2,  tit.  2,  c.  1,  pt.  2,  Rev.  St.,  (7th  Ed.  pp.  2180,  2181.)  Those  sections 
are  as  follows:  "Sec  45.  Uses  and  trusts,  except  as  authorized  and  modified 
in  this  article,  are  abolished;  and  every  estate  and  interest  in  lands  shall  be 
deemed  a  legal  right,  cognizable  as  such  in  the  courts  of  law,  except  when 
otherwise  provided  in  this  chapter."  "Sec.  47.  Every  person  who,  by  virtue 
of  any  grant,  assignment,  or  devise,  now  is,  or  hereafter  shall  be,  entitled  to 
the  actual  possession  of  lands,  and  the  receipt  of  the  rents  and  profits  thereof, 
in  law  or  in  equity,  shall  be  deemed  to  have  a  legal  estate  therein  of  the  same 
quality  and  duration,  and  subject  to  tlie  same  conditions,  as  his  beneficial  in- 
terest."  "Sec.  49.  Every  disposition  of  lands,  whether  by  deed  or  devise,  here- 
inafter' made,  shall  be  directly  to  the  person  in  whom  the  right  to  the  posses- 
sion and  profits  shall  be  intended  to  be  invested,  and  not  to  any  other,  to  the 
use  of,  or  in  trust  for,  such  person;  and  if  made  to  one  or  more  persons,  to 
the  use  of,  or  in  trust  for,  another,  no  estate  or  interest,  legal  or  equitable, 
shall  vest  in  the  trustee."  "Sec.  51.  Where  a  grant  for  a  valuable  consider- 
ation shall  be  made  to  one  person,  and  the  consideration  therefor  shall  be 
paid  by  another,  no  use  or  trust  shall  result  in  favor  of  the  person  by  whom 
such  payment  shall  be  made;  but  the  title  shall  vest  in  the  person  named  as 
the  alienee  in  such  conveyance,  subject  only  to  the  provisions  of  the  next  sec- 
tion. Sec.  52.  Every  such  conveyance  shall  be  presumed  fraudulent,  as 
against  the  creditoi-s,  at  that  time,  of  the  person  paying  the  consideration; 
and,  where  a  fraudulent  intent  is  not  disproved,  a  trust  shall  result  in  favor 
of  such  creditors  to  the  extent  that  may  be  necessary  to  satisfy  their  just  de- 
mands." 

It  seems  clear  that  the  flfty-flrst  section  of  the  statute  prevents  any  trust 
from  resulting  in  favor  of  the  plaintiff  by  reason  of  her  Imving  contributed 
the  moneys  which  were  used  in  the  purchase  of  the  lease  from  Mrs.  Moore. 
GatJUld  V.  Hatmaker,  15  N.  Y.  475;  Everett  v.  Everett,  48  N.  Y.  223;  Mc- 
Cartnejf  v.  Boattoiok,  32  K.  Y.  59.  It  is  said  by  the  learned  counsel  for  the 
plaintiff  that  the  provisions  of  the  Revised  Statutes  above  set  forth  do  not  ap- 
ply to  this  case,  because  a  lease  is  a  chattel  real,  and  therefore  personal  prop- 
erty. It  was  held,  however,  by  the  chancellor,  in  the  case  of  Ustrander  v. 
Livingston,  3  Barb.  Ch.  426,  in  a  case  in  which  the  subject  of  the  controversy 
was  leasehold  property,  that  section  51  of  the  statute  did  prevent  a  trust  re- 
sulting in  favor  of  a  party  who  bad  paid  the  consideration  for  the  assignment 
of  a  lease  to  a  third  party.  It  has  also  frequently  been  held  that,  although  a 
lease  is  a  chattel  real,  the  lessee  takes  an  Interest  or  estate  in  the  land  demised. 
Averill  v,  Taylor,  8  N.  Y.  51-54;  Olarkson  v,  Skidmore.46  N.  Y.  302;  Burr 
T.  Stenton,  43  N.  Y.  465.  If  the  tenant  under  a  lease  has  an  estate  in  the 
land,  as  decided  in  the  cases  cited,  it  is  difflcult  to  see  why  the  statute  relat- 
ing to  trusts  (sections  45-51)  does  not  apply  to  this  case. 

But,  assuming  them  to  be  applicable,  can  this  complaint  be  sustained  on 
the  ground  that  it  is  averred  that  the  plaintiff  spent  a  large  sum  of  money  in 
improving  the  premises  while  they  were  in  possession  of  her  husbond;  it  be- 
ing further  averred  that  the  defendant  took  the  assignment  of  the  lease  in 
trust  for  the  plaintiff,  well  knowing  not  only  that  the  moneys  expended  in  pro- 
curing the  lease,  but  those  for  the  erection  and  construction  of  the  buildings, 
belonged  to  her.  It  has  been  held  that  a  trust  in  respect  to  real  estate  may  be 
established  by  parol  evidence.  Stoinbume  v.  Sioinbume,  28  N.  Y.  568; 
ItOunsbHry  v.  Purdy,  18  N.  Y.  515.  These  cases,  when  read  in  connection 
witb  the  case  of  Wheeler  v.  lieynolda,  hereinafter  referred  to,  I  think  are  suf- 
floient  to  show  that  a  good  cause  of  action  is  stated  upon  the  face  of  tba 
v.7K.Y.8.no.  14—45 
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complaint.  Altbongli  it  is  not  specifically  alleged  tliat  the  defendant  lias  been 
guiltyof  a  fraud  in  respect  of  tlie  plaintid's  rights,  if  the  facts  conceded  to  be 
true  by  the  demurrer  exist,  there  is  sufficient  on  the  face  of  the  complaint  to 
sustain  a  charge  of  fraud,  and  to  bring  the  case  within  the  well-established 
principles  of  equity  which  are  referred  to  by  Earl,  J.,  in  delivering  the  opin- 
ion of  the  court  in  Wheeler  v.  Reynolds,  66  N.  Y.  236.  The  learned  judge 
BHys  at  pages  236  and  287:  "It  is  a  mistake  to  suppose  that  parol  agreements 
relating  to  lands  are  any  more  valid  in  equity  than  at  law;  they  are  always 
and  everywhere  invalid.  But  courts  of  equity  have  general  jurisdiction  to  re- 
lieve against  frauds,  and  where  a  parol  agreement  relating  to  lands  has  been 
so  far  partly  performed  that  it  would  be  a  fraud  upon  the  party  doing  the  acts 
unless  the  agreement  should  be  performed  by  the  other  party,  the  court  will 
relieve  against  this  fraud,  and  apply  the  remedy  by  enforcing  the  agreement. 
It  is  not  the  parol  agreement  which  lies  at  the  foundation  of  the  jurisdiction  in 
such  a  case,  but  the  fraud.  So  in  reference  to  parol  trusts  in  lands.  They  are 
invalid  in  equity  as  well  as  in  law.  But  in  cases  of  fraud  courts  of  equity 
will  sometimes  imply  a  trust,  and  will  treat  the  perpetrator  of  the  fraud  as  a 
trustee,  ex  maleflalo,  for  the  purpose  of  administering  a  remedy  against  the 
fraud.  For  the  same  purpose  it  will  take  the  trust  which  the  parties  have  at- 
tempted to  create,  and  enforce  it;  and  in  such  a  case  the  fraud,  not  the  parol 
agreement,  gives  the  jurisdiction."  The  doctrine  declared  in  that  case,  when 
applied  to  this  case,  seems  to  me  to  sustain  the  cause  of  action  stated  in  the 
complaint. 

A  question  was  raised  upon  the  argument  as  to  whether  it  sufficiently  ap- 
peared upon  the  face  of  the  complaint  that  the  agreement  therein  referred  to 
was  in  writing.  If  the  view  which  I  have  taken  of  the  decision  of  the  court 
of  appeals,  just  cited,  is  correct,  it  is  unnecessary  to  discuss  that  question; 
but  it  has  frequently  been  held  that  in  an  action  upon  a  contract,  required  by 
the  statute  of  frauds  to  be  in  writing,  it  is  not  necessary  to  allege  in  the  com- 
plaint that  it  is  in  writting.  Marston  v.  Bioett,  66  N.  Y.  206.  For  the  pur- 
poses of  the  complaint  this  will  be  presumed,  and  unless  the  contract  is  denied 
in  the  answer,  or  alleged  to  be  void,  because  not  in  writing,  the  statute  fur- 
nishas  no  defense.  The  demurrer,  of  course,  concedes  the  facts  stated  in  the 
complaint,  and  in  this  discussion  the  question  of  the  form  of  the  agreement 
whether  oral  or  in  writing,  cannot,  therefore,  arise.  I  am  therefore  of  the 
opinion  that  the  plaintiff  is  entitled  to  judgment  overruling  the  demurrer, 
with  leave  to  the  defendant  to  answer  over  on  payment  of  coats. 


Van  ZAin>T  et  al.  «.  Yak  ZANixr  et  al. 
(Suprvme  Court,  Special  Term,  New  York  Countu.    October  17, 1889.) 

1.  Ihtubfleaskb— When  H^imtainablb. 

Where  there  are  two  olaimants  to  part  of  a  fund,  one  who  admits  that  the  en- 
tire fund  is  due  from  him  may  maintain  s  bill  of  interpleader  to  compel  them 
to  ascertain  their  shares. 
9.  Sakb— Tendbb. 

But  he  must  bring  the  amount  admitted  to  be  due  into  court. 
8.  Dbmusbbb — Objections  W^rntD. 

Where  defendants  demur  on  the  ground  tliat  the  complaiDt  does  not  state  a  csoae 
of  action,  they  cannot  thereafter  object  to  plalntliTB  legal  capacity  to  soeb 

On  demurrer  to  complaint  In  an  action  of  interpleader. 

A.  Jacobson,  for  plaintiffs.    A,  C.  Fransioli,  for  defendants. 

Lawrence,  J.  The  defendants,  having  demurred  specifically  on  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
cannot  now  raise  the  question  as  to  the  legal  capacity  of  the  plaintiff  to  main- 
tain the  action.  Bank  v.  Corbett,  10  Abb.  N.  C.  85:  Wiltoti  v.  Mayor,  15 
How.  Pr.  500.    I  think,  also,  that  the  j  udgment  in  the  action  for  divorce  is  soA- 
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ciently  well  pleaded,  and  that  in  any  event  there  Is  nothins;  on  the  face  of  the 
complaint  which  shows  that  the  court  did  not  have  jurisdiction. 

Tlie  question  then  remains  whether  sulKcient  facts  are  stated  in  the  com- 
plaint to  show  a  cause  of  action  in  tlie  plaintiff  for  relief  in  the  nature  of  an 
interpleader.  It  appears,  or  is  to  be  inferred,  from  the  allegations  in  thecom- 
plaint,  that  the  former  wife  of  Leopold  Van  Zandt  claims  the  whole  of  the 
rents  and  profits  of  the  share  of  said  Leopold  in  the  property  mentioned  in  the 
complaint.  It  also  appears  that  while  Mrs.  Sanford,  Leopold's  grantee,  au- 
thorizes the  plaintLS  to  deduct  from  such  rents  and  profits  the  sums  monthly 
theretofore  paid  to  the  wife  and  children  by  his  (Leopold's)  direction,  she 
does  not  authorize,  but  inferentially  forbids,  him  to  pay  the  sums  claimed  to 
be  due  by  the  wife  under  the  judgment.  The  rule  is  that  an  action  for 
interpleader  will  not  lie  where  there  is  a  dispute  as  to  the  amount  due 
from  the  plaintiff.  That  rule  cannot  be  invoked  in  this  case,  because  the 
plaintiff  admits  that  the  whole  amount  of  Leopold's  share  of  the  rents  and 
profits  is  due  from  him,  but  he  avers  that  he  cannot  safely  pay  the  whole  of 
sach  rents  and  profits  to  either  of  the  claimants.  Wliere  there  are  several 
claimants  to  parts  of  the  fund,  a  bill  of  interpleader  will  lie  to  compel  the  par- 
ties to  ascertain  their  shares  and  settle  their  priorities.  Aldridge  v.  Thomp- 
son, 2  Brown,  Ch.  149,  150;  Angell  v.  Hadden,  15  Ves.  244,  16  Ves.  203; 
Duke  of  Bolton  v.  Williams,  4  Brown.  Ch.  297;  2  Story,  Eq.  Jur.  (13th  Ed.) 
142.  143.  The  case  of  Railroad  Co.  v.  Arthur,  90  N.  Y.  234,  which  is 
cited  by  the  defendant's  counsel,  I  do  not  regard  as  in  point.  There  it  was 
held,  as  already  stated,  that  the  amount  due  from  a  plaintiff  cannot  be  the  sub- 
ject of  controversy  in  an  siction  of  interpleader,  and  that  the  action  can  only 
be  maintained  where  the  plaintiff  admits  liability  for  the  full  amount  claimed 
to  one  or  other  of  the  claimants.  In  that  case  the  plaintiff  had  purchased 
goods  of  one  of  the  defendants  at  an  agreed  price,  but  claimed  to  be  entitled 
to  deduct  from  that  price  a  certain  sum  for  transportation.  This  claim  the 
vendee  disputed,  and  the  court  held  that  the  action  could  not  be  maintained. 
Here  the  plaintiff  does  not  dispute  the  amount  due.  He  admits  that  he  owes 
it  to  one  or  the  other  of  the  defendants,  and  is  unable  to  deterinine  which. 
Mrs.  Sanford  does  not,  it  is  true,  claim  anything  but  the  excess  of  the  rents 
and  profits  over  and  above  the  sums  which  have  heretofore  been  paid  under 
the  direction  of  Leopold.  But  it  is  clear  that  she  claims  adversely  to  the  for- 
mer wife  as  to  the  whole  of  that  excess.  It  would  appear  to  be  unjust  to 
compel  the  plaintiff  to  determine  between  these  rival  claimants  as  to  that  ex- 
cess. If  the  complaint  is  indefinite  and  uncertain  as  to  the  amount  claimed 
by  Mrs.  Van  Zandt,  the  remedy  seems  not  to  be  by  demurrer,  but  by  motion. 

But  there  is  one  fatal  defect  to  the  complaint,  and  that  is  that  tlie  plaintiff 
does  not  offer  to  bring  the  amount  of  the  rents  and  profits  into  court.  This 
is  essential.  Atkinson  v.  Hanks,  1  Cow.  704;  Shaw  v.  Coster,  8  Paige,  339- 
844:  Dungey  v.  Angove,  3  Brown,  Ch.  36;  Metcalfv,  Hereey,  1  Ves.  Sr.  248; 
2  Bum.  Pr.  238;  Voshurgh  v.  Huntington,  16  Abb.  Pr.  254;  2  Story,  Eq.  Jur. 
(I3th  Ed.)  141.  For  this  defect,  there  roast  be  judgment  fur  tlie  defendants 
on  the  demurrer,  with  leave  to  the  plaintiffs  to  amend  on  payment  of  costs. 


In  re  Metropolitan  El.  Kt.  Co.,  (In  n  Jones  et  al.) 

In  re  Kew  Yobk  El.  B.  Co.,  {In  re  Clarkson  et  al.) 

(Supreme  Court,  Special  Term,  New  York  County.    October  28, 1889.) 

ElIIKBNT  DOKAIM— FbOCEDDBE— PXTITION. 

LawsN.  Y.  1860,  c.  140,  i  18,  (S  Rev.  St.,  Sth  Ed.,  p.  1742,)  provides  that  whore  any 
railroad  compaoy  is  unable  to  purchase  necessary  realty  it  may  acquire  title  by  cer- 
tain prescribed  special  proceedings.  Section  14  provides  that  the  company  may 
present  a  petition  to  the  supreme  court,  "si);ned  and  verified  accordlneto  the  rules 
and  practice  of  such  court, "  and  stating,  inter  alia,  that  the  company  has  not  beeo 
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able  to  aoqalre  Utie  to  certain  required  and  described  land,  and  the  reason  of  snch 
inability.  There  is  no  rule  of  the  snpreme  court  prescribing  how  socb  petitions 
shall  be  verified.  Held^  that  such  a  petition  might  allege  the  company's  inability  to 
obtain  title  to  the  land  sought  to  be  condemned,  on  Information  and  belief. 

At  chambers.    Pfoceedinga  to  condemn  lands  for  elevated  railroads. 

Laws  N.  Y.  1850,  c.  140.  §  13,  (3  Rev.  St.  8th  Ed.,  p.  1742,)  provides  that 
when  any  railroad  company  is  unable  to  purchase  realty  necessary  for  its  pur- 
poses it  may  acquire  title  by  certain  prescribed  special  proceedings.  Section 
14  provides  that  the  company  may  present  a  petition  to  the  supreme  court, 
"signed  and  veriRed  according  to  the  rules  and  practice  of  such  court,"  and 
stating,  inter  alia,  that  the  company  has  not  been  able  to  acquire  title  to  cer- 
tain described  land  required  for  its  purposes,  and  the  reason  of  such  inability. 

Daviea  &  Rapallo,  for  petitioners.  Daf)enport,  Smith  A  Perkins  and  Jay, 
Candler  A  Brush,  for  defendants. 

'  Andrews.  J.  With  one  possible  exception,  every  preliminary  objection 
raised  in  these  proceedings  has  been  heretofore  raised  in  similar  proceedings, 
institnted  by  the  present  petitioners,  and,  after  full  argument  and  considera- 
tion, has  been  overruled  by  Mr.  Justice  Babrett,  Mr.  Justice  O'Brien,  or 
myself.  Most  of  such  objections  have  been  overruled  by  both  of  those  jus- 
tices, as  well  as  by  me.  These  decisions  have  never  been  reversed  or  modi- 
fled,  and  they  must  be  regarded  as  the  law  applicable  to  these  matters.  The 
exception  referred  to  is  the  objection  that  tlie  inability  of  petitioners  to  ac- 
quire title  is  averred  on  information  and  belief  This  objection  was  raised 
before  Mr.  Justice  O'Brien,  and,  as  he  appointed  commissioners  of  appraisal, 
be  must  have  overruled  it.  although  it  is  not  referred  to  in  his  opinion.  How- 
ever, even  if  the  objection  should  be  treated  as  a  new  one,  I  do  not  think  it  is 
well  founded.  All  that  is  stated  in  the  statute  on  this  point  is  that  the  peti- 
tion shall  be  signed  and  verified  according  to  the  rules  and  practice  of  the 
court;  and  there  is  no  ruleof  the  court  now  in  force  prescribing  how  petitions 
of  this  character,  or  of  any  other  character,  shall  be  verified.  The  usual  prac- 
tice of  the  court  is,  when  a  petition  is  to  take  the  place  of  an  affidavit,  and  is 
to  be  used  as  proof  of  the  facts  therein  stated,  to  require  that  the  matters 
should  be  stated  upon  the  personal  knowledge  of  the  petitioner;  though,  even 
in  such  cases,  statements  made  upon  information  and  belief  are  received  as  a 
basis  for  judicial  action,  provided  the  petitioner  states  the  sources  of  his  infor- 
mation and  the  grounds  of  his  belief.  In  many  cases,  however,  a  petition 
merely  takes  the  place  of  a  pleading,  and  in  such  cases  it  is  the  constant  and 
uniform  practice  for  the  court  to  receive  and  act  upon  petitions  in  which  many 
of  the  material  allegations  are  made  upon  information  and  lielief.  In  my 
opinion,  the  petition,  upon  applications  like  the  present,  is  to  be  treated  as 
a  pleading;  and,  whether  the  provisions  of  the  Code  in  relation  to  pleadings 
do  or  do  not  apply,  it  is  sufficient  if  the  allegations  are  made  upon  informa- 
tion and  belief.  If  any  other  rule  should  prevail,  it  is  evident  that  railroad 
corporations  would  find  it  almost  impossible  to  ever  present  such  applications 
to  the  court.  The  statute  declares  that  the  petition  must  be  signed  and  veri- 
fied. The  corporation  can  sign  and  verify  only  through  its  officers  or  agents. 
The  statute  prescribes  what  the  petition  shall  contain,  and  from  the  very  nat- 
ure of  the  case  it  would  seldom  happen  that  any  officer  or  agent  of  the  corpo- 
ration could  have  personal  knowledge  of  all  the  facts  which  must  be  stated  in 
the  petition.  This  is  especially  true  of  the  allegations  of  the  inability  of  the 
corporation  to  acquire  title  to  the  real  estate  which  it  seeks  to  condemn.  All 
the  preliminary  objections  will  be  overruled,  and  the  court  will  hear  the  proofo 
and  allegations  of  the  parties  on  Tuesday,  October  29th,  at  3  o'clock  in  ttie  aft- 
ernoon. 
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Wall  v.  Delawabb,  L.  &  W.  B.  CSo. 

(Supreme  Court,  Oetival  Term,  Fourth  Department.    November,  1889.) 

1.  Nbouqbncb— Pkovinob  ot  Just. 

In  an  action  for  the  alleged  negligent  ktUlng  of  an  employe  of  defendant  railroad 
company,  -who  was  8ho7elIngsnow  from  its  track,  on  a  stormy,  blustering  morning, 
by  backing  an  engine  on  him,  several  witnesses  for  plaintiff,  who  were  near  the  place 
of  the  acddent,  testified  that  they  did  not  hear  any  whistle  blown,  and  one  testified 
that  he  was  listening  for  the  whistle  of  an  engine,  and  did  not  hear  it.  Held,  that 
the  question  whether  or  not  the  whistle  was  olown  was  for  the  juiy,  though  sev- 
eral witnesses  for  defendant,  some  of  whom  were  in  its  employ,  testmed  positively 
that  it  was  blown. 
a.  Samb. 

PlaintilTs  evidence  showed  that  the  engineer  through  whose  negligence  decedent 
was  killed,  and  who  was  his  fellow-servant,  h  ad  often  previously  run  engines  through 
defendant's  yard,  and  in  and  across  the  streets  of  the  city,  without  giving  notice: 
that  this  was  known  to  defendant's  train  dispatcher  and  road  superintendent;  and 
that  his  action  in  this  respect  was  frequent  and  continuous.  Held,  that  the  evi- 
dence warranted  submission  to  the  jury  of  the  question  whether  defendant  knew, 
or  ought  to  have  known,  that  the  engineer  was  habitually  negligent,  and  was  thus 
negligent  in  retaining  him  in  its  employ. 
3.  Baub. 

The  question  of  decedent's  contributory  negligence  was  for  the  jury,  under  th« 
facts  of  the  case. 

Appeal  from  circuit  court,  Oswego  county. 

Action  by  Mary  Wall  against  the  Delaware,  Lackawanna  &  Western  Bail- 
road  Company,  for  ttie  alleged  wrongful  and  negligent  killing  of  William 
Wall.  From  a  judgment  entered  on  the  verdict  of  a  jury  for  plaintiff,  and 
from  an  order  denying  a  motion  for  new  trial,  defendant  appeals. 

Argued  before  Haudin,  P.  J.,  and  Mabtin  and  Merwim,  J.J. 

Rhodes,  Coon  <£  Higgins,  tot  appellant.    /.  A.  Hathatoay,  for  respondent. 

Mabtin,  J.  This  case  has  been  three  times  tried,  and  this  is  the  third  time 
that  it  has  been  before  this  court.  On  the  first  trial  the  plaintiff  had  a  ver- 
dict for  82,000.  On  appeal  to  this  court  from  the  judgment  entered  thereon, 
and  from  an  order  denying  a  new  trial,  the  judgment  and  order  were  reversed, 
on  the  ground  that  the  trial  court  erred  in  the  exclusion  of  certain  evidence 
offered  by  the  defendant.  42  Hun,  653,  mem.  On  the  second  trial  the  plain- 
tiff was  nonsuited,  from  the  judgment  entered  thereon  the  plaintiff  ap- 
pealed, and  this  court  then  held  that  the  trial  court  erred  in  refusing  to  per- 
mit tlie  plaintiff  to  prove  the  previous  negligence  of  Shay  in  running  locomo- 
tives in  and  across  the  streets  in  question,  and  in  nonsuiting  the  plaintiff 
without  permitting  her  to  make  tliat  proof.  50  Hun,  602,  mem.  Thus  it  is 
seen  that  the  only  questions  that  were  determined  by  this  court  on  the  previ- 
ous appeals  related  exclusively  to  the  rejection  of  evidence.  Therefore  the 
appellant's  claim,  that  the  question  of  its  liability  in  this  action  has  been 
passed  upon  by  this  court,  cannot  be  sustained. 

On  the  third  and  last  trial  tlie  plaintiff  liad  a  verdict  for  $4,000.  A  motion 
was  made  for  a  new  trial  on  the  minutes  of  the  trial  judge,  and  denied.  From 
the  judgment  entered  on  such  verdict,  and  from  the  orderdenying  tl)e  defend- 
ant's motion  for  a  new  trial,  this  appeal  was  taken.  The  appellant  now  con- 
tends that  the  evidence  was  insufficient  to  justify  the  submission  to  the  jury 
of  the  question  of  the  defendant's  negligence,  or  the  absence  of  contributory 
negligence  on  the  part  of  the  plaintiff's  intestate,  and  that  the  trial  court  erred 
in  not  nonsuiting  the  plaintiff.  The  negligence  attributed  to  the  defendant  was 
that  it  had  and  retained  in  its  employ  a  servant  who  was  habitually  negligent 
in  the  performance  of  his  duties;  that  the  death  of  the  plaintiff's  intestate  was 
caused  by  the  negligent  act  of  such  servant,  and  resulted  from  the  failure  of 
the  defendant  to  discliarge  him  from  its  service.  Hence  the  determination  of 
the  question  of  the  defendant's  negligence  involves  the  examination  of  the 
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questions:   (1)  Whether  the  defendant's  servant  was  negligent;  and,  if  so,  (2) 
whether  the  defendant  was  negligent  In  retaining  him  in  its  service. 

Ttie  plaintiffs  intestate  was  in  the  defendant's  employ  at  the  time  of  his 
death,  and  had  been  thus  employed  for  a  conslderaole  number  of  jears.  At 
about  half  past  5  o'clock  on  the  morning  of  his  death,  January  27,  1885,  the 
decedent  was  engaged  in  shoveling  snow  from  the  defendant's  track  at  a  point 
where  its  road  crosses  Eighth  street,  in  the  city  of  Oswego,  N.  Y.  It  was  a 
stormy,  windy,  blustering  morning,  and  a  deep  snow  had  fallen  on  the  previ- 
ous night.  While  the  decedent  was  thus  engaged,  Michael  Shay,  who  was  in 
the  defendant's  employ,  and  in  charge  of  one  of  its  engines,  backed  it  to  the 
place  where  the  decedent  was  at  work,  and  the  decedent  was  run  over  by  the 
engine  and  killed.  There  was  no  light  upon  tlie  rear  of  the  tender,  and  noth- 
ing was  done  to  indicate  the  approach  of  tiie  engine,  unless  the  whistle  of  the 
engine  was  blown.  The  plaintiff  claims  that  the  whistle  was  not  blown,  but 
that,  without  any  signal  or  wnrning  whatever,  the  engine  was  backed  onto  the 
decedent,  and  caused  his  death.  This  the  defendant  denies.  The  defendant 
asserts,  and  has  proved  by  several  witnesses  who  were  at  or  near  the  place  of 
the  accident,  that  the  whistle  was  sounded  several  times.  This  question  was 
submitted  to  the  jury  by  the  trial  court,  with  instructions  that  if  the  whistle 
was  thus  sounded  their  verdict  should  be  for  the  defendant.  The  jury  by  their 
verdict  have  found  with  the  plHintiCF.  Therefore  the  only  question  on  this 
branch  of  the  case  is  whether  there  was  sufficient  evidence  that  the  whistle 
was  not  sounded  to  authorize  the  court  to  submit  that  question  to  the  jury. 
Several  witnesses  were  called  by  the  plaintiff,  who  were  near  the  place  where 
this  accident  occurred,  and  who  testified  that  they  did  not  hear  any  whistle 
blown,  and  each  describes  his  situation  at  the  time,  and  the  opportunities  he 
had  to  hear  a  wlilstle  if  sounded.  One  also  testifies  that  he  was  listening  for 
the  whistle  of  an  engine,  and  that  he  heard  a  whistle  that  he  supposed  wason 
an  engine  on  the  Uome,  Watertown  &  Ogdensburg  Railroad,  and  that  he  did 
not  hear  a  whistle  on  the  defendant's  road  that  morning.  On  the  other  hand, 
the  witnesses  called  by  the  defendant  testified  positively  that  the  whistle  upon 
the  engine  in  question  was  sounded  as  it  approached  the  place  where  the  de- 
cedent was  at  work.  If  the  witnesses  called  by  the  defendant,  several  of  whom 
were  in  ita  employ,  were  to  be  believed,  the  whistle  was  blown.  But  the 
question  of  their  credibility  was  for  the  jury.  Therefore,  if  the  testimony  of 
the  witnesses  called  by  the  plaintiff  presented  sufficient  evidence  upon  this 
question  to  justify  the  jury  in  finding  that  the  wliistle  was  not  blown,  then 
the  question  was  for  the  jury,  and  its  finding  should  not  be  disturbed.  A 
careful  examination  of  the  evidence  has  led  us  to  the  conclusion  that,  while 
the  evidence  of  the  plaintiff  upon  that  question  was  not  very  conclusive,  it 
was  sufficient  to  present  a  question  for  the  jury,  within  the  case  of  C'nlhnneY. 
Railroad  Co.,  60  N.  Y.  133,  and  kindred  cases,  as  modified  by  the  principle  of 
the  decision  In  the  case  of  Qreany  v.  Kailroad  Co.,  101  N.  Y.  419, 423, 5  X. 
£.  Rep.  425. 

It  must  therefore  be  assumed,  in  the  further  discussion  of  this  case,  that 
Shay  ran  the  engine  which  he  had  in  charge  over  the  place  where  the  dece- 
dent was  at  work,  when  killed,  without  sounding  the  whistle,  or  doing  any- 
thing to  apprise  the  decedent  of  its  approach,  and  that  he  was  negligent  in  so 
doing.  But  assuming  such  negligence  on  the  part  of  Shay,  yet  the  defend- 
ant was  not  liable,  unless  it  was  negligent,  as  the  decedent  and  Shay  were 
co-employes.  A  master  is  not  liable  to  his  servant  for  the  negligence  of  a 
fellow-servant,  unless  the  master  has  been  guilty  of  negligence  in  the  selec- 
tion of  such  fellow-servant,  or  in  retaining  him  in  his  employ  after  he  baa  be- 
come unfit  for  the  service  to  which  he  was  assigned.  This  leads  us  to  the 
question  of  the  defendant's  negligence  in  employing  or  retaining  Shay  in  its 
employ.  We  do  not  think  the  evidence  sutticient  to  justify  the  conclusion 
that  Shay  was  incompetent  to  discharge  the  duties  assigned  to  him  by  the  de- 
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fcndant,  unless  such  incompetency  arose  from  his  habitual  negligence  and 
carelessness  in  the  performance  of  his  duties.  It  was  the  duty  of  the  defend- 
ant to  exercise  reasonable  and  ordinary  care  and  diligence  in  providing  proper 
and  fit  servants  to  manage  and  conduct  its  aiTalrs.  If  it  did  not  exercise 
such  care,  but  negligently  or  knowingly  employed  a  servant  who  was  unfit 
to  perform  the  duties  assigned  to  him  by  reason  of  his  habits  of  negligence, 
or  failed  to  dismiss  him  after  it  had  Icnowledge  of  his  habitual  negligence,  or 
after  it  might  have  acquired  such  Icnowledge  by  the  exercise  of  reasonable 
care  and  diligence,  it  was  liable  to  respond  in  damages  to  its  other  employes 
engaged  in  the  same  service  for  any  injury  sustained  by  reason  of  such  unflt- 
ness.  The  care  to  be  exercised  by  a  master  in  the  selection  of  the  servants 
employed  and  retained  by  him  in  bis  service  is  such  as  is  reasonable  and 
proper,  in  view  of  the  nature  and  character  of  the  business,  and  the  conse- 
quences likely  to  ilow  from  a  negligent  or  unskillful  execution  of  the  work. 
The  law,  however,  presumes  that  that  duty  was  performed,  and  before  the 
plaintiff  could  recover  in  this  action  she  was  bound  to  prove,  not  only  that 
Shay  had  previously  been  negligent  in  the  discharge  of  his  duties,  but  that 
the  defendant  knew  of  his  negligence,  or  was  negligent  in  not  ascertaining 
it.  Cahill  V.  Hilton,  106  N.  Y.  512, 13  N.  E.  Rep.  339.  The  plaintiff's  evi- 
dence tends  to  show  that  during  the  summer  preceding  the  accident  Shay 
had  on  numerous  occasions  run  engines  through  the  defendant's  yard,  and  in 
and  across  the  streets  of  Oswego,  without  giving  any  notice  of  their  move- 
ments. There  is  also  evidence  which  tends  to  show  that  this  was  known  to 
the  train  dispatcher  and  superintendent  of  the  defendant's  road,  and  that  this 
course  of  action  upon  bis  part  was  so  frequent  and  continuous  that  it  should 
have  been  known  to  the  defendant's  ofScers  if  they  had  properly  discharged 
their  duty.  We  think  that  tlie  evidence  was  sufiBcient  to  justify  the  submis- 
eion  to  the  jury  of  the  question  whether  the  defendant's  officers,  wiiose  duty 
it  was  to  employ  and  discharge  servants  occupying  the  position  held  by  Shay, 
knew,  or  ought  to  have  known,  that  Shay  was  thus  habitually  negligent; 
that  the  court  committed  no  error  in  submitting  the  question  of  defendant's 
negligence  to  the  jury;  and  that  its  finding  upon  that  question  should  be  up- 
held.    Coppina  v.  Railroad  Co.,^  Hun,  292. 

This  brings  us  to  the  consideration  of  the  question  of  contributory  negli- 
gence. The  appellant  contends  that  the  burden  of  showing  affirmatively  that 
the  decedent  was  free  from  any  negligence  which  contributed  to  his  injury 
was  upon  the  plaintift,  and  that  she  has  failed  to  sufficiently  establish  that 
fact  to  sustain  the  recovery  in  this  action.  The  burden  of  showing  affirma- 
tively, either  by  direct  evidence  or  by  surrounding  circumstances,  that  the  de- 
cedent was  free  from  contributory  negligence,  was  upon  the  plaintiff.  But, 
as  was  said  by  Finch,  J.,  in  Tolman  v.  Railroad  Co.,  98  N.  Y.  203,  "the 
burden  of  estitblishing  affirmatively  freedom  from  contributory  negligence 
may  be  successfully  borne,  though  there  were  no  eye-witnesses  of  the  accident, 
and  even  although  its  precise  cause  and  manner  of  occurrence  were  unknown. 
If,  in  such  case,  the  surrounding  facts  and  circumstances  reasonably  indicate 
or  tend  to  establish  that  the  accident  might  have  occurred  without  negligence 
of  the  deceased,  that  inference  becomes  possible,  in  addition  to  that  wiiich 
involves  a  careless  or  willful  disregard  of  personal  safety,  and  so  a  question 
of  fact  may  arise  to  be  solved  by  a  jury,  and  require  a  choice  between  possi- 
ble, but  divergent,  inferences."  In  Qreany  v.  Railroad  Co.,  supra,  it  was 
held  that  where  "there  is  any  evidence,  direct  or  inferential,  of  care  or  cau- 
tion on  the  part  of  the  person  injured,  the  question  as  to  contributory  negli- 
gence is  for  the  jury."  The  question  is  whether  the  injured  party,  under  all 
the  circumstances  of  the  case,  exercised  that  degree  of  care  and  caution  which 
prudent  persons  of  ordinary  intelligence  usually  exercise  under  like  circum- 
stances. This  rule  must  in  all  cases,  except  those  marked  by  gross  and  inex- 
cusable negligence,  render  the  question  involved  one  of  fact  for  the  jury. 
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BUGEE,  0.  J.,  In  Parsons  v.  Railroad  Co.,  113  N.  Y.  864, 21  N.  E.  Rep.  145. 
When  this  case  was  heard  on  a  former  appeal,  one  of  the  raeiobers  of  this 
court  was  of  the  opinion  that  the  decedent  was  guilty  of  contributory  negli. 
gence  "in  not  hearing  the  signal,  or,  if  he  beard  it,  in  not  respecting  it."  This 
opinion  was  based  on  the  assumption  that  tlie  signal  was  given.  The  jury 
liave  found  to  the  contrary.  If  we  are  correct  in  our  conclusion  that  the  evi- 
dence was  sufficient  to  sustain  that  finding,  it  follows  that  the  decedent  was 
nut  guilty  of  contributory  negligence  in  that  respect.  We  think  the  ques- 
tion of  the  decedent's  negligence  was,  under  the  proof  in  this  case,  a  question 
of  fact  for  the  jury,  and  that  the  court  properly  refused  to  hold  as  a  matter  of 
law  that  he  was  guilty  of  such  negligence.  It  was  for  the  jury  to  say  what 
inferences  should  be  drawn  from  the  facts  and  rircumstances  disclosed  by  the 
evidence.  Newell  v.  Ryan,  40  Hun,  286;  Palmer  v.  Railroad  Co.,  112  N. 
Y.  234,  243.  19  N.  £.  Hep.  678.  Nor  do  we  think  that  the  defendant's  claim, 
that  it  should  be  held  that  the  decedent  knew  that  Shay  was  habitually  neg- 
ligent, or  should  have  known  it,  can  be  upheld.  We  think  the  judgment  and 
order  appealed  from  should  be  affirmed.  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


People  t>.  Wood. 

(Supreme  Court,  General  Term,  Fourth  Department,    November,  1889.) 

1.  Rbfebbnob— Action  o»  Tort— Coustt  Clbrk. 

An  action  against  the  clerk  of  a  county  to  recover  money  paid  blm  upon  false 
and  fraudulent  claims  for  services  and  money  expended  for  the  county,  founded  on 
Code  Civil  Proo.  o.  16,  tit.  1,  art.  4,  allowing  an  action  In  the  name  of  the  people 
for  the  misappropriation  of  public  property,  is  an  action  sounding  in  tort,  vA 
hence  the  court  is  not  authorized  to  compel  a  reference. 
8.  Sams — ^AccomiT. 

Though  it  may  be  necessary  to  establish  the  damage  sustained  by  resort  to  de- 
fendant's bills,  they  do  not  constitute  an  account  between  the  parties. 

Appeal  from  special  term.  Herkimer  county. 

The  defendant,  Palmer  M.  Wood,  appeals  from  an  order  directing  a  refer- 
ence, granted  on  the  application  of  plaintiff,  and  against  defendant's  objec- 
tion. 

Argued  before  Marttn,  Merwin,  and  Parker,  JJ. 

A.  M.  Mills,  for  appellant.    Thomas  Richardson,  for  respondent. 

MABTiKt  J.  The  court  bad  no  authority  to  compel  a  reference  of  this 
action,  unless  it  was  founded  on  contract,  and  involved  the  examination  of  a 
long  account.  Townsend  v.  Hendricks,  40  How.  Pr.  143,  162.  Thus  at  the 
outset  we  are  presented  with  the  question  whether  this  action  was  founded  on 
contract,  and,  if  so,  whether  It  required  the  examination  of  a  long  account. 
The  charncter  of  the  action  in  this  respect  must  be  determined  by  the  com- 
plaint, and  the  answer  cannot  chiinge  it.  Untermyer  v.  Beinhauer,  105  2f. 
Y.  521,  11  N.  E.  Rep.  847.  This  action  was  brought  by  the  people,  under 
and  in  pursuance  of  the  provisions  of  article  4,  tit,  1,  c.  16,  Code  Civil  Proc., 
to  recover  several  sums  of  money  alleged  to  have  been  wrongfully  and  ille- 
gally obtain^  by  the  defendant  from  the  treasurer  of  Herl<imer  county.  The 
allegations  of  the  complaint  were,  in  substance,  that  the  defendant  was 
county  clerk  of  Herkimer  county;  that  he  performed  services  and  expended 
money  for  that  county,  for  which  he  was  entitled  to  reimbursement  from 
the  county  in  the  manner  provided  by  law,  through  the  audit  of  the  board  of 
supervisors;  that  in  each  of  the  years  1880,  1881,  1882,  1883.  1884.  1885,  and 
1886  he  made  out  and  presented  to  the  board  his  account  and  claims  for  al- 
leged services  and  money  expended  for  the  county;  that  each  of  such  bills 
was  audited  and  allowed  by  the  board  of  supervisors  at  the  defendant's  re- 
quest; that  for  the  sums  so  allowed  each  year  the  defendant  received  one  or 
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more  orders  upon  the  treasurer  of  the  county,  which  were  paid  out  of  the 
money  of  the  county;  that  each  of  the  claims  or  accounts  so  presented  was  to 
a  large  extnnt  ilipgal,  false,  fictitious,  and  fraudulent,  in  excess  of  the  legal 
fees  and  proper  cliarges  allowed  by  law,  and  that  said  board  had  no  authoiity 
or  power  to  audit  the  same;  that  each  of  the  many  charges  or  items  set  forth 
in  the  complaint  was  either  excessive  or  wholly  illegal:  that  the  amount 
thereof  was  iliegally  audited  by  such  board,  and  was  illegally  paid  to  and  re- 
ceived by  the  defendant  on  such  bills  or  claims;  that  he  had  no  lawful  ri<;bt 
to  receive  or  retain  the  same,  or  to  convert  it  to  his  own  use;  that  be  has  not 
restored  any  part  of  the  moneys  so  illegally  received  by  him,  and  is  justly  in- 
debted to  plaintiff  therefor.  The  respondent  contends  that  this  was  an  action 
on  contract,  and  therefore  referable.  It  is  not  pretended  that  there  wa!)  any 
express  contract  between  the  parties,  or  between  the  appellant  and  the  county 
of  Herkimer.  But  the  claim  is  that  there  was  an  implied  contract  on  the  de- 
fendant's part  to  refund  the  moneys  which  were  illegally  and  wrongfully  ob- 
tained by  liim,  and  that  this  was  an  action  on  such  implied  contract.  IrVe 
cannot  assent  to  this  claim.  The  plaintiff's  right  of  recovery  in  this  action 
is  not  based  upon  any  contract,  either  express  or  implied,  but  is  founded  upon 
a  right  given  by  statute  to  recover  for  the  defendant's  wrongful  appropria* 
tion  of  moneys  to  which  he  was  not  entitled.  We  think  it  is  quite  manifest 
that  the  causes  of  action  set  out  in  the  complaint  were  not  on  contract.  The 
action  was  one  sounding  in  tort,  and  therefore  the  court  was  not  authorized 
to  compel  a  reference.  Totontend  y .  Hendricks,  tupra ;  Wickhamv.Fragee, 
13  Hun,  431;  WUlard  v.  Dorau.  1  N.  Y.  Supp.  345,  588. 

The  cases  cited  by  the  respondent,  where  the  question  of  a  compulsory  ref- 
erence was  involved,  are  not,  we  think,  so  essentially  in  conflict  with  the 
views  above  expressed  as  to  justify  us  in  holding  that  this  is  an  action  on 
contract.  In  the  case  of  Town  of  Westchester  v.  Henderson,  24  Wkly.  Dig. 
237,  which  waa  an  action  by  the  town  against  its  supervisor  for  moneys  of 
the  town  received  by  him  as  such  supervisor,  it  was  held  that  it  was  an  ac- 
tion on  contract,  and  mi^jht  be  referred.  In  that  case  the  moneys  sought  to 
be  recovered  were  received  by  ttie  defendant  as  the  moneys  of  the  town,  and 
it  was  clearly  intended  by  the  parties  that  they  should  be  paid  out  for,  or  re- 
turned to,  the  town.  In  such  a  case,  a  contract  to  pay  out  or  return  such 
moneys  may  well  be  implied.  In  Mining  Co.  t.  Knowlton,  6  K.  T.  St.  Rep. 
526,  it  was  held  that  where  it  appears  from  the  action  that  the  defendant  is 
riglitfuUy  in  possession  of  money  or  property,  either  in  a  Bduciary  capacity  or 
otherwise,  in  accordance  with  the  provisions  of  an  agreement,  contract,  or 
arrangement  made  with  the  plaintiff,  and  an  action  is  brought  for  an  account- 
ing, a  reference  may  be  ordered,  although  it  is  alleged  that  the  defendant  has 
converted  or  applied  such  moneys  to  his  own  use.  While  the  cases  of  People 
V.  Peck,  57  How.  Pr.  315,  and  Mayor  v.  Genet,  67  Barb.  275,  more  nearly  sus- 
tain the  contention  of  the  respondent  than  any  other  to  which  our  attention 
baa  been  called,  still  in  the  Peck  Case  the  services  performed  and  material 
fnrnished  were  performed  and  furnished  under  and  in  pursuance  of  two  writ- 
ten contracts  between  the  parties,  and  the  issue  in  the  case  was  whether  un- 
der those  contracts  there  was  due  the  defendant  the  amount  that  had  been 
paid  him;  and  the  special  term  held  that  the  action  waa  upon  contract,  and 
ordered  a  reference  therein.  In  the  case  at  bar  there  was  no  such  contract. 
In  the  Genet  Case  a  reference  was  denied,  and  the  order  was  upheld  on  the 
ground  that  it  was  discretionary.  Therefore  the  remarks  of  the  judge  as  to 
the  referability  of  the  action  were  clearly  unnecessary  to  the  decision  of  tlie 
case.  Besides,  the  question  whether  the  action  was  on  contract  was  not  in 
fact  decided,  and  the  account  involved  was  one  existing  between  the  parties. 
We  have  examined  the  other  cases  cited  by  the  respondent  as  bearing  upon 
this  questloD,  but  do  not  think  they  sustain  the  doctrine  contended  for.  We 
are  of  the  opinion  that  both  upon  principle  and  authority  it  should  be  held 
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that  thts  is  an  action  sounding  in  tort,  and  therefore  not  referable.  The  re- 
spondent has  also  cited  numerous  cases  where  the  actions  were  on  contract, 
but  where  there  were  insutflcient  allegations  of  fraud  or  conversion  in  the 
pleadings;  and  it  was  held  that  notwitlistanding  such  allegations  the  actions 
were  on  contract.  We  do  not  think  those  authorities  liare  any  important 
bearing  upon  the  question  here,  as  the  complaint  in  this  action  shows  that 
the  action  is  one  sounding  in  tort,  independent  of  the  allegation  that  the  de- 
fendant's bills  were  fraudulent. 

Moreover,  there  was  no  account  between  the  parties,  in  the  ordinarj  ac- 
ceptation of  that  term.  The  action  was  for  money  Illegally  and  wrongfully 
obtained.  Until  the  appellant  bad  obtained  the  money,  no  liability  on  bis 
part  existed.  Wiiile  it  may  be  necessary  on  the  trial  to  resort  to  the  bills 
presented  by  the  defendant  to  establish  the  amount  of  damages  or  loss  sus- 
tained, still  the  defendant's  bills  do  not  constitute  an  account  between  the 
parties.  "It  has  repeatedly  been  held  that  when  there  is  no  'account'  be- 
tween the  parties,  in  the  ordinary  acceptation  of  the  term,  the  cause  cannot 
be  referred,  although  there  may  be  many  items  of  damage.  •  *  •  This 
rule  has  been  applied  in  actions  on  policies  of  insurance,  where  there  are 
many  items  of  loss."  Untermyer  v.  Beinhaner,  105  N.  Y.  624, 11  N.  E.  Bap. 
847;  Camp  v.  Ingersoll,  86  N.  Y.433;  Claflin  v.  Draft*. 88  Hun,  144;  Hyatt 
V.  Roach,  52  How.  Pr.  115;  Kain  v.  Delan<i,n  Abb.  Pr.  (N.  S.)  36;  Read  v. 
Lozin,  81  Hun,  286.  As  was  said  by  Cleree,  J.,  in  Sharp  v.  Ifayor,  18 
How.  Pr.  216,  the  constitutional  right  of  "trial  by  jury  in  all  cases  in  which  it 
has  been  heretofore  used"  cannot  be  too  faithfully  preserved;  and  compul- 
sory references  should  be  rigorously  confined  to  cases  involving  the  examina- 
tion of  a  bona  fide  account  in  an  action  on  contract.  Here  is  an  action 
brought  by  the  people,  charging  the  defendant  with  the  misappropriation  of 
public  funds,  with  having  charged  illegal  fees, — acts  involving  great  moral 
turpitude,  and  which,  if  committed,  constitute  a  crime.  He  asks  that  the 
question  which  is  of  such  vital  importance  to  him  shall  be  tried  before  a  jury. 
We  think  that  right  should  not  have  been  denied  him.  Order  reversed,  with 
910  costs  and  disbursements. 

Merwin,  J.,  concurred,  on  ground  that  action  was  not  on  contract. 

Pabkeb,  J.,  concurred. 


FoBD  e.  BmoHAHTOM  Htdrattuo  Power  Co. 
(Supreme  Court,  Qeneral  Term,  Fourth  Department.    November,  ISSSL) 

COBPORATIO^S — AonON  ON  NOTE — NOTICB  OV  ISSUES. 

An  action  against  a  domestic  corporation  by  an  indorser  of  its  sooommodation 
paper,  to  recover  tor  payment  of  protested  notes,  Is  an  action  to  recover  damages 
for  non-payment,  within  the  meaning  of  Code  Civil  Froc.  N.  T.  J  1778,  providing 
that  in  an  action  against  a  foreign  or  domestic  corporation,  to  recover  damages  for 
nonpayment  of  a  promissory  note,  unless  defendant  serves  with  a  copy  of  nis  an- 
swer or  demurrer  a  copy  of  an  order  of  the  judge  directing  that  the  issues  pre- 
sented by  the  pleadings  be  tried,  plaintiff  may  taja  Judgment,  as  in  case  of  defanlt 
in  pleading,  at  the  expiration  of  &)  days. 

Appeal  from  special  term,  Broome  county. 

Action  by  William  L.  Ford  against  the  Binghamton  Hydraulic  Power 
Company  to  recover  for  payment,  as  accommodation  indorser.  of  two  prom- 
issory notes.  On  taking  the  default  of  defendant,  judgment  was  entered  for 
plaint  ifT,  and  defendant  appeals. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

Canniff  &  Peurie,  for  appellant.     A.  D.  Wales,  for  respondent. 

Martin,  J.    The  appellant,  a  domestic  corporation,  made  two  prumlssoiy 
notes,  payable  to  its  order,  which  were  indorsed  by  the  respondent  for  the  ae- 
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commodation  of  the  appellant.  "When  due,  they  were  not  paid.  After  pro- 
test, and  notice  to  respondent  of  non-payment  and  protest,  he  paid  and  looli: 
up  the  notes,  and  brought  an  action  against  the  appellant  to  recover  the 
amount  thereof.  The  defendant  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufflcient  to  constitute  a  cause  of  action.  No  copy 
of  an  order  of  a  judge  directing  that  the  issues  raised  by  the  demurrer  should 
be  tried,  was  served  with  such  demurrer.  At  the  expiration  of  20  days  after 
the  personal  service  of  the  sommons  and  complaint  herein,  the  respondent 
entered  judgment  as  in  case  of  default  in  pleading.  The  appellant  then  motred 
at  special  term  to  set  aside  and  vacate  such  judgment,  on  the  ground  that  the 
appellant  had  no  authority  to  enter  it  until  the  issues  raised  by  such  demur- 
rer  were  tried  and  determined.  This  motion  was  denied.  Section  1778  of 
the  Code  of  Civil  Procedure  provides:  "In  an  action  against  a  foreign  or  do- 
mestic corporation  to  recover  damages  for  the  non-payment  of  a  promissory 
note  or  other  evidence  of  debt,  for  the  absolute  payment  of  money  upon  de- 
mand, or  at  a  particular  time,  *  *  *  unless  the  defendant  serves  with  a 
copy  of  his  answer  or  demurrer  a  copy  of  an  order  of  a  judge  directing  that 
the  issues  presented  by  the  pleadings  be  tried,  the  plaintiff  may  ta1<e  judgment, 
as  in  case  of  default  in  pleading,  at  the  expiration  of  twenty  days  after  serv- 
ice of  a  copy  of  the  complaint,  either  personally  with  the  summons,  or  upon 
defendant's  attorney,  pursuant  to  bis  demand  therefor." 

The  only  question  presented  on  this  appeal  is  whether  this  was  an  action 
to  recover  damages  for  the  non-payment  of  a  promissory  note,  or  other  evi- 
dence of  debt,  for  the  absolute  payment  of  money,  within  the  intent  and  pur- 
pose of  this  statute.  Where  an  indorser  of  a  promissory  note  has  paid  and 
taken  it  up,  he  becomes  a  holder  for  value,  and  may  maintain  an  action  to 
recover  the  amount  of  the  maker.  2  Daniel,  Neg.  Inst.  219;  Kelly  v.  Bur- 
roughs, 102  K.  Y.  93,  6  N.  E.  Bep.  109.  That  an  action  by  such  an  indorser 
and  holder  against  the  maker  is  an  action  to  recover  damages  for  the  non- 
payment of  a  promissory  note,  and  within  the  provisions  of  section  1778,  is, 
we  think,  quite  manifest.  Nor  do  we  find  anything  in  the  case  of  Insurance 
Co.  y.  Insurance  Co.,  88  N.  Y.  424,  in  conflict  with  this  conclusion.  In  that 
case  the  action  was  upon  an  insurance  policy,  which  was  held  to  be  a  condi- 
tional contract,  and  not  within  the  provisions  of  that  section.  We  do  not 
think  the  case  of  Storer  v.  Publishing  Co.,  6  N.  Y.  Supp.  63,  in  principle 
like  the  case  at  bar.  In  the  Storer  Case  the  action  was  against  a  domestic 
corporation,  as  Indorser  of  a  promissory  note,  and  it  was  held  that  the  con- 
tract of  indorsement  was  not  an  instrument  which  was  of  itself  evidence  of 
debt;  that  the  indorser's  liability  was  not  absolute,  but  contingent, — requiring 
proof  aliunde  tlie  instrument  of  presentation,  demand,  non-payment,  and 
notice,  to  show  that  the  contingent  liability  had  become  absolute,  and  hence 
not  within  the  provisions  of  section  1778.  In  the  case  at  bar  the  contract  of 
the  corporation  was  evidenced  by  two  promissory  notes  made  by  it,  whereby 
it  became  absolutely  liable  for  the  payment  at  a  particular  time  of  the  amounts 
of  money  mentioned  therein.  The  liability  of  the  defendant  was  in  no  wise  a 
contingent  one.  It  was  fixed  at  the  inception  of  the  notes,  and  by  the  express 
provisions  thereof.  No  proof  aliuride  the  note  was  required  to  establisli  the 
defendant's  liability,  nor  to  show  that  it  was  absolute.  We  are  of  the  opinion 
that  this  action  was  against  a  domestic  corporation,  to  recover  damages  for 
the  non-payment  of  a  promissory  note,  and  that  the  special  term  properly  re- 
fused to  vacate  the  judgment  entered  herein.  Order  affirmed,  with  $10  costs 
and  disbursements.    All  concur. 
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Johnson  v.  Tboiifson-Kouston  Eleotbio  Co. 

(Supreme  Court,  General  Term,  Fourth  Department.    November,  1889.) 

HuNiciPAL  Corporations — Coktrol  op  Btrkets — Powers  op  Trustees. 

Where  the  act  Incorporating  a  village  gives  the  trustees  control  of  the  streets, 
they  may  authorize  the  erection  of  poles  therein  for  the  purpose  of  lighting  the 
streets ;  and  the  fact  that  a  pole  erected  in  front  of  plaintiff's  premises,  witbont 
his  consent,  may  also  be  intended  for  private  purposes,  does  not  entitle  him  to  have 
it  removed,  so  long  as  it  is  reasonably  necessary  and  pnqper  for  tiie  public  servioeL 

Appeal  from  special  term,  Oswego  county. 

Action  by  Willard  Johnson  against  the  Thompson-Houston  Electric  Cloin- 
pany,  to  compel  the  removal  of  an  electric  light  pole  erected  In  the  street  in 
front  of  plaintiff's  premises.  From  a  judgment  in  plaintiff's  favor  defendant 
appeals. 

Argued  before  Hardin,  P.  J.,  and  Martin,  J. 

Oiles  8.  Piper,  for  appellant.    Mead  A  Btrandhan,  for  respondent. 

Martin,  J.  We  are  of  the  opinion  that  t^e  plaintiff  was  hot  entitled  to 
the  relief  awarded  by  the  judgment  herein.  The  defendant  erected  a  pole  in 
one  of  the  streets  of  the  village  of  Fulton,  in  front  of  the  plaintiff's  premises, 
without  his  consent.  The  board  of  trustees  of  the  village  granted  to  the  de- 
fendant a  license  to  erect  poles  and  wires  in  the  streets  and  grounds  of  the 
village.  The  act  incorporating  the  village  conferred  upon  such  board  juris- 
diction and  control  over  the  streets  therein.  The  special  term  found  that  the 
board  had  power  to  maintain  lights  in  the  streets  of  the  village,  and  to  pro- 
cure and  erect  necessary  fixtures  for  lighting  such  streets.  The  pole  in  ques- 
tion was  erected  for  the  purpose  of  supplying  electricity  for  electric  lights  to 
light  the  streets  of  the  village,  and  also  for  private  use.  It  was  also  intended 
that  a  street  light  should  be  suspended  therefrom.  The  learned  trial  judge 
held  that  the  license  of  the  board  of  trustees  did  not  justify  its  erection  or 
maintenance,  and  directed  its  removal.  It  must  be  admitted  that  the  streds 
of  a  populous  village  or  city  are  subject  to  greater  burdens  and  to  b  greater 
variety  of  uses  than  a  rural  highway,  and  that  the  extent  of  an  easement  in 
a  street  is  to  be  measured  by  the  necessities  of  the  public.  In  Lahr  v.  Rail- 
road Co.,  104  N.  Y.  292,  10  N.  E.  Rep.  528,  Ruger,  C.  J.  said:  "Statutes 
relating  to  public  streets,  which  attempt  to  authorize  their  use  for  additional 
street  uses,  are  obviously  within  the  power  of  the  legislature  to  enact.  *  *  * 
Such  are  the  cases  in  respect  to  changes  of  grade,  the  use  of  a  street  for  a  sap- 
face  horse  railroad,  the  lajdng  of  sewers,  gas,  and  water  pipes  beneath  the 
soil,  the  erection  of  street  lamps  and  hitching  posts,  and  of  poles  for  electric 
lights  used  for  street  lighting.  All  of  these  relate  to  street  uses  sanctioned 
as  such  by  their  obvious  purpKise,  and  long-continued  usage,  and  authorized 
by  the  appropriation  of  land  for  a  public  street."  In  Tuttle  y.  Illuminating, 
50  N.  Y.  Super.  Ct.  464,  it  was  held  that  city  authorities  had  full  power  over 
the  matter  of  lighting  streets,  and  might  authorize  the  erection  of  poles  to  be 
used  for  that  purpose.  See,  also,  Qas-Light  Co.  v.  Mayor,  ete.,  83  K.  Y.  327,  and 
other  cases  cited  in  opinion  in  Tuttle  Case.  In  Telegraph  Co.  y.  Lead  Co.,  50 
N.  Y.  Super.  Ct.  488,  it  was  held  that  tlie  streets  could  not  be  used  for  the  erec- 
tion of  poles  to  conduct  telegraph  and  telephone  wires,  and  in  the  TtUUe  Case 
the  right  to  use  the  streets^or  the  purpose  of  supplying  electricity  to  private 
persons  was  doubted.  We  think  it  quite  clear  that  the  trustees  of  the  village 
of  Fulton  had  power,  under  and  by  virtue  of  the  provisions  of  the  charter,  to 
authorize  the  defendant  to  erect  the  pole  in  question  for  the  purpose  of  light- 
ing the  streets  of  the  village.  That  the  board  conld  properly  autliorize  its 
erection,  for  the  purpose  of  supplying  light  for  private  use,  may  well  be 
doubted,  as  it  could  not  devote  the  street  to  purposes  other  than  those  for 
which  it  was  intended  without  compensation  to  the  owner.    Mahady  y.  Rail- 
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rood  Co.,  91  N.  T.  148.  We  think  It  must  be  held  that  under  the  license 
given  by  the  trustees  the  defendant  had  the  right  to  erect  tliis  pole,  and  use  it 
for  the  purpose  of  supplying  electricity  necess.iry  to  light  the  streets  In  that 
vicinity,  and  to  use  it  as  a  point  from  wliicli  to  suspend  a  street  light.  One, 
and  perhaps  the  chief,  purpose  of  locating  the  pole  at  this  place  was  to  fur- 
nish a  proper  light  for  the  streets  in  that  locality.  So  far  as  its  erection  was 
for  that  purpose,  it  was  lawful,  and  did  not  invade  the  plaintiff's  just  rights. 
The  fact  that  the  defendant  might  have  intended  to  use  it  for  other  and  un- 
Justifiable  purposes  raiiy  have  entitled  the  plaintiff  to  an  injunction  restrain- 
Ing  such  unauthorized  use,  but  did  not,  we  think,  entitle  him  to  have  it 
wholly  removed,  so  long  as  it  was  reasonably  necessary  and  proper  for  the 
public  service. 

It  is  true  that  the  court  found  "that  this  pole  *  •  *  wasnotnf>cessa<-y 
for  the  public  use  alone,  and  there  were  other  places  where  it  might  liave 
been  lociited  so  as  to  answer  the  same  purpose."  Whether  the  triiil  Judge 
Intended  by  this  Qnding  to  decide  that  no  pole  was  necessary  at  that  place  for 
public  use,  or  whetlier  his  intention  was  tio  find  that  it  was  not  alone  neces- 
sary for  that  purpose,  but  was  also  necessary  for  private  use,  is  not  quite 
clear.  If  the  former,  it  is,  we  think,  adverse  to  the  concession  of  the  parties, 
and  against  the  weight  of  the  evidence.  On  the  trial  it  was  conceded  that 
this  pole  "was  convenient  and  reasonably  necessary  to  the  furnishing  light 
for  public  and  private  use."  This  concession  involved  the  necessity  of  this 
pole  to  furnish  light  for  public  as  well  as  for  private  use,  and  the  evidence 
tended  to  show  quite  conclusively  that  such  a  pole  in  that  vicinity  was  neces- 
sary for  the  proper  maintenance  of  a  street  light  which  was  required  at  that 
place.  We  do  not  think  it  an  answer  to  the  right  claimed  to  say  that  this 
pole  might  have  been  placed  on  the  land  of  others.  If  it  was  necessary  that 
it  should  be  located  in  that  vicinity,  the  burden  could  as  properly  be  imposed 
upon  the  street  in  front  of  the  plaintiff's  premises  as  upon  the  street  in  front 
of  the  premises  of  his  neighbor.  Upon  the  evidence,  admissions,  and  facts, 
as  presented  on  this  appeal,  we  are  of  tlie  opinion  that  the  judgment  directing 
the  removal  of  the  pole  in  question  was  not  justified;  that  the  court  erred  in 
directing  such  judgment;  and  for  that  error  the  Judgment  should  be  reversed. 
Judgment  reversed,  with  costs  to  abide  the  event. 


Baldwin  v.  Short  et  al. 
(Supreme  Court,  General  Term,  Fomth  Department.    ITovember,  188B.) 

FKAVDinLBNT  C!oirv«TAN0B8— PlOTITIOUS  DSBTS. 

A  deed  to  secure  two  debts  of  the  grantor  to  the  grantee,  one  of  which  is  ficti- 
tious, though  the  other  is  actually  due,  is  void  ab  inUln,  as  against  creditors  of  the 
grantor,  and  cannot  stand  as  security  even  for  that  debt  which  is  actually  due. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  Charles  Q.  Baldwin,  as  assignee  for  the  benefit  of  the  creditors 
of  Hezekiah  F.  Dow,  Henry  W.  Short,  and  Orinda  B.  Sperry,  against  Fannie 
M.  Short  and  Orinda  B.  Sperry,  to  set  aside  as  fraudulent  a  deed  executed  by 
defendant  Sperry  to  defendant  Short.  Judgment  for  plaintiff.  Defendants 
sppeal. 

Argued  before  HABOiN,  P.  J.,  and  Mabtin  and  Merwik,  JJ. 

Louta  Marshall,  for  appellants.    CJuirUt  Q.  Baldwin,  for  respondent. 

Mabtin,  J.  The  plaintiff  sought  by  this  action  to  set  aside  a  conveyance 
to  the  defendant  Fannie  M.  Short  by  the  defendant  Orinda  B.  Sperry  of  the 
premises  described  in  the  complaint.  The  ground  for  the  relief  asked  was 
that  such  transfer  was  made  and  received  with  the  intent  to  hinder,  delay, 
and  defraud  the  creditors  of  the  grantor,  and  therefore  fraudulent  and  void. 
The  learned  trial  judge  at  specittl  term  found  that  at  the  timeof  such  transfer 
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tlie  defendant  Sperry  was  justly  indebted  to  the  defendant  Fannie  M.  Short  in 
the  sum  of  $8,688.96;  tliat  tl)e  premises  conveyed  were  of  the  value  of  dl2.- 
000;  that  the  defendant  Fannie  M.  Short  claimed  that  the  defendant  Sperrr 
was  indebted  to  her  in  the  sum  of  $3,482  for  Ihe  board  of  Mrs.  Sperry  and  her 
daughter;  that  the  deed  in  question  was  delivered  and  received  in  payment 
and  satisfaction  of  both  of  said  debts;  tliat  the  defendant  Sperry  was  not  in- 
debted to  Mrs.  Short  for  the  board  of  herself  and  daughter,  or  for  the  board 
of  either;  that  the  deed  in  question  was  given  by  Mrs.  Sperry  with  the  intent 
to  hinder  and  defraud  her  creditors,  which  intent  wtis  known  to  and  partici- 
pated in  by  Mrs.  Short;  and  directed  a  judgment  in  plaintiff's  favor,  adjudg- 
ing the  deed  from  Mrs.  Sperry  to  Mrs.  Short  to  be  fraudulent  and  void,  and 
that  Mrs.  Short  convey  the  premises  described  to  the  plaintiff.  The  validity 
of  this  decision,  and  the  judgment  entered  thereon,  is  challenged  by  tlie  ap- 
pellants upon  the  grounds  (1)  that  the  findings  of  fact  are  against  the  evi- 
dence; (2)  that  upon  the  facts  aa  found  the  plaintiff  was  not  entitled  to  the 
relief  awarded. 

The  evidence  seems  to  be  sufiSdent  to  sustain  the  findings  of  the  trial 
judge,  and  therefore  we  do  not  think  the  judgment  should  be  disturbed  on  the 
first  ground. 

But  the  appellants  contend  that,  even  if  the  facts  were  as  found,  still  the 
plaintiff  was  not  entitled  to  the  judgment  directed.  Their  claim  is  that  as  the 
Court  found  that  the  grantor  in  this  deed  was  justly  indebted  to  the  grantee 
in  the  sum  of  $8,688.96,  and  that  the  deed  was  given  in  payment  of  such  debt, 
it  should  have  been  upheld  so  far  at  least  as  to  have  permitted  it  to  stand  as 
security  for  the  sum  actually  due  to  the  grantee.  The  authorities  cited  by 
the  appellants  to  sustain  this  claim  are  to  tlie  effect  that  if  a  grantee  pur- 
chases without  actual  notice  of  a  fraudulent  intent  on  the  part  of  his  grantor, 
but  for  a  consideration  so  inadequate  that  it  would  be  inequitable  toidlow  the 
deed  to  stand  as  a  conveyance,  a  court  of  equity  may  give  it  effect  as  a  secu- 
rity for  the  actual  consideration.  Van  Wyck  v.  Baker,  16  Hun,  168;  Boyd  v. 
Dunlap,  1  Johns.  Ch.  478;  Fond  v.  Comstock,  20  Hun,  492,  affirmed,  87  N. 
Y.  627;  Bigelow  T.  Ayrault,  46  Barb.  143.  Admitting  the  doctrine  of  the 
cases  cited,  it  does  not  aid  the  appellants.  The  court  has  found  that  a  part 
of  the  consideration  for  this  transfer  was  fictitious,  and  that  it  was  made 
by  the  grantor  with  a  fraudulent  intent,  which  was  known  to  ana  partici- 
pated in  by  the  grantee.  Kone  of  the  cases  cited  sustain  the  doctrine  that  a 
deed  may  be  upheld  as  security  for  the  actual  consideration  where  such  is  the 
case.  In  Van  Wyck  v.  Baker  the  court  said:  "If  a  grantee  purcliases  with 
a  notice  of  a  fraudulent  intent  on  th^  part  of  his  grantor,  the  deed  is  void, 
though  he  pays  the  full  value  of  the  property."  In  Boyd  v.  Dunlap  it  wa» 
said:  "A  deed  fraudulent  in  fact  is  absolutely  void,  and  it  is  not  permitted 
to  stand  as  security  for  any  purpose  of  reimbursement  or  indemnity."  In 
Pond  V.  Comstock  the  deed  was  upheld  as  a  security  upon  the  express  ground 
that  the  grantee  "took  the  transfer  in  actual  good  faith  and  with  good  m«>- 
tives."  In  Bigelow  v.  Ayrault  the  purchase  was  not  made  with  any  fraudu- 
lent intent.  In  Sands  v.  Codwise,  4  Johns.  537,  it  was  held  that,  where 
deeds  are  void  on  the  ground  of  absolute  fraud,  they  are  to  be  considered  as 
void  ab  Initio,  and  are  not  allowed  to  stand  as  security  to  the  grantee  for  ad- 
vances he  may  have  made,  or  responsibilities  he  may  liave  entered  into  on  ac- 
count of  them.  In  Davis  v.  Leopold,  87  N.  Y.  620,  it  was  held  that  where  a 
conveyance  is  made  that  is  fraudulent  as  to  the  creditors  of  the  grantor,  and 
the  grantee  is  a  party  to  the  fraud,  he  is  not  entitled  to  protection  for  any 
sum  paid  or  liability  incurred;  the  conveyance  is  absolutely  void,  and  is  not 
permitted  to  stand  as  security  for  any  purpose  of  indemnity  or  reimburse- 
ment. The  same  doctrine  is  held  in  Bank  v.  Warner,  12  Hun. 306;  Wood'i. 
Hunt,  38  Barb.  302 :  Swift  v.  Mart,  35  Hun,  128.  In  BiUiiigit  v.  Russell,  101 
N.  Y.226,4N.£.Bep.531,itwassaidb7liT;o£B.C.J.:  "From  tbisreviewef 
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the  authorities,  it  seems  clear  that,  where  there  is  an  actual  intent  to  defraud, 
no  foim  in  which  the  transaction  is  put  can  shield  tlie  property  so  tiansfeired 
from  the  claims  of  creditors,  even  though  a  full  and  adequate  consideration 
be  received  for  the  same."  We  do  not  think  the  principle  of  these  cases  has 
been  changed  by  anything  decided  in  Loos  v.  Wilkinson,  113  N.  Y.  485,  21 
K.  E.  Bep.  392.  It  is  true  it  was  held  in  that  case  that  a  fraudulent  grantee 
who  was  a  participant  in  the  fraud  was  entitled  to  be  allowed  the  sums  he 
bad  paid  for  taxes,  interest  on  mortgages  on  the  premises,  and  for  repairs  and 
agent's  commissions  for  managing  tlie  property  and  collecting  rent;  but  in 
the  opinion  in  that  case  the  doctrine  "that  a  fraudulent  grant  to  a  grantee 
who  is  a  guilty  participant  in  the  fraud  must,  as  to  the  creditors  of  tlie  gran- 
tor, be  treated  as  void  ab  initio,"  was  again  asserted.  In  view  of  the  uni- 
formity with  which  it  has  been  held  by  the  courts  of  tliis  state  that  a  grant 
made  and  accepted  with  fraudulent  intent  is  absolutely  void,  and  will  not  be 
allowed  to  stand  as  security  for  tlie  consideration,  we  think  it  must  be  held 
that  the  court  committed  no  error  in  holding  that  the  deed  in  question  was 
fraudulent  and  void  against  the  creditors  of  Mrs.  Sperry,  and  in  directing 
judgment  setting  it  aside,  and  requiring  the  defendant  Fannie  M.  Short  to 
convey  the  premises  to  the  plaintiff.  AVe  think  the  admission  of  evidence  of 
the  declarations  of  Mrs.  Sperry  was  justined  by  the  doctrine  of  Loos  v.  Wilkin- 
son. 110  N.  Y.  195, 211,  18  N.  E.  Bep.  99.  We  have  examined  the  other  ex- 
ceptions to  the  admission  of  evidence  to  which  our  attention  has  been  called, 
but  they  disclose  no  error  that  would  justify  a  reversal  of  the  judgment  here- 
in. We  think  the  judgment  should  be  afflrmed.  Judgment  affirmed,  with 
costs.    All  concur. 


Beokwith  v.  Nbw  Yoke  Cent.  &  H.  E.  R.  Co. 
(Supreme  Court,  General  Term,  Fourth  Department.    November,  1880.) 

RiJUiOAS  COMPANIza — INJUBIBB  TO  FXKBONS  ON  TlUOK— NeQLIQENCB. 

In  an  action  for  injuries  to  a  person  on  a  railroad  track,  there  wag  evidence  that 
several  of  defendant's  tracks  crossed  the  road  where  the  accident  occurred;  that 
plaintiff  stood  and  waited  for  a  west-bound  train  to  pass,  and  then,  in  crossing  the 
tracks,  was  struck  by  an  east-bound  train -^hat,  before  crossing,  plaintiff  looked 
both  ways,  and  saw  no  train  approaching.  The  evidence  as  to  ringing  the  bell  and 
blowing  the  whistle  of  the  east-bound  train  was  conflicting.  The  track  could  be 
seen  for  a  long  distance,  looking  west.  The  west-bound  train  made  considerable 
Doise.  There  was  a  head-light  on  the  east-bound  train,  but  there  was  a  switch-en- 
gine with  a  head-light  standing  near,  and  various  other  lights  at  different  points 
along  the  tracks.  The  night  was  dark  and  hazy.  Held,  that  the  questions  of  neg- 
ligence and  contributory  negligence  were  properly  submitted  to  the  jury. 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  Joseph  H.  Beck  with,  an  infant,  by  John  H.  Beokwith,  his  guard- 
ian, against  the  New  York  Central  &  Hudson  Biver  Railroad  Company,  for 
damages  sustained  by  reason  of  his  being  struck  by  a  passing  train  on  defend- 
ant's road.  Judgment  was  entered  on  a  verdict  for  plaintiff,  and  a  motion  for 
a  new  trial  on  the  minutes  was  denied.     Defendant  appeals. 

Argued  before  Hardln,  P.  J.,  and  Martin  and  Meuwin.  JJ. 

C,  D,  Presoott,  for  appellant.    8,  Cromvoell,  for  respondent. 

Mastin,  J.  On  the  25th  day  of  February,  1888.  Joseph  H.  Beckwith  was 
injured  by  a  passing  train  on  the  defendant's  road  at  its  intersection  with 
Feterboro  street,  in  the  village  of  Canastota.  N.  Y.  The  defendant's  road 
runs  east  and  west  through  the  village,  and  at  right  angles  with  Peterboro 
street.  Its  tracks  are  straight  for  about  a  mile  and  a  half  west  of  this  cross- 
ing. There  was  a  side  track  on  the  north,  and  from  that  direction  the  de- 
fendant's through  tracks  were  in  the  following  order:  First,  No.  4;  second. 
No.  8;  third.  No.  2;  aaA,  fourth.  No.  1.  South  of  the  defendant's  road  was 
the  traiL  of  the  Elmira,  Cortland  &  Northern  Railroad.     The  plaintiff  lived 
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near,  and  was  familiar  with,  tliig  crossing.  At  about  10  o'clock  on  the  even- 
ing of  this  accident  the  plaintiff  and  his  brother  approached  tlie  crossing 
from  the  north,  and  stopped  about  20  feet  from  track  No.  4,  while  a  train  was 
passing  to  the  west,  on  track  No.  8.  When  that  train  had  passed,  they  wallted 
onto  track  No.  4,  and  were  struck  by  an  east-bound  train.  There  waa  a  liead- 
liglit  on  the  engine.  The  train  was  moving  at  about  12  miles  an  hour.  From 
the  center  of  the  side  track  the  view  west,  on  track  No.  4,  was  unobstructed 
for  a  distance  of  about  635  feet.  From  a  point  between  the  side  track  and 
track  No.  4,  it  was  unobstructed  for  about  two  miles.  The  nigtit  was  cloudy, 
hazy,  and  dark.  A  switch-engine,  upon  which  there  was  a  head-light  burn- 
ing, stood  on  the  side  track  west  of.  and  facing,  the  crossing.  There  was 
also  several  switch-lights  near.  The  train  going  west  on  track  3  was  a  long 
one,  and  made  considerable  noise.  On  the  trial  the  defendant  moved  for  a 
nonsuit,  on  the  ground  that  the  evidence  of  the  defendant's  negligence  and 
plaintiff's  freedom  from  contributory  negligence  was  insufficient  to  authorize 
the  submission  of  those  questions  to  the  jury.  The  motion  was  denied,  and 
an  exreplion  taken.  The  plaintiff  bad  a  verdict.  The  defendant  now  asks 
for  a  reversal  of  the  judgment,  and  order  denying  a  new  trial,  on  the  ground 
that  the  court  erred  in  denying  its  motion  for  a  nonsuit. 

Thus  the  question  presented  for  review  by  this  court  is  whether  there  was 
sufficient  evidence  of  the  defendant's  negligence,  and  plaintiff's  freedom  from 
contributory  negligence,  to  justify  the  submission  of  those  questions  to  the 
jury.  The  negligence  imputed  to  the  defendant  was  that  it  failed  to  sound 
the  whistle  or  ring  the  bell  upon  its  engine  as  the  train  approached  this  cross- 
ing. On  the  trial  several  witnesses,  who  were  at  or  near  the  crossing  at  the 
time,  testified  that  no  whistle  was  sounded,  nor  bell  rung.  The  defendant's 
witnesses  testified  that  the  whistle  was  blown  for  the  station,  and  the  bell 
was  rung  for  about  80  rods  before  reaching  the  crossing.  Upon  this  proof, 
we  think  the  question  whether  the  defendant  was  negligent  in  omitting  to 
ring  its  bell  or  sound  its  whistle  was  a  question  of  fact,  and  properly  submit- 
ted to  the  jury.  A  more  difficult  question  is  whether  there  was  sufficient 
proof  of  the  plaintiff's  freedom  from  contributory  negligence.  The  burden 
of  showing  affirmatively,  either  by  direct  evidence  or  by  surrounding  circum- 
stances, that  the  plaintiff  was  free  from  contributory  negligence  was  upon  the 
plaintiff.  Tolman  v.  Railroad  Co.,  98  N.  Y.  203.  But  where  there  is 
any  evidence,  direct  or  inferential,  of  care  or  caution  on  the  part  of  the  per- 
son injured,  the  question  uf  contributory  negligence  is  for  the  jury.  Oreang 
V.  Railroad  Co.,  101  N.  Y.  419,  5  N.  E.  Rep.  425.  As  was  said  by  Rugke, 
C.  J.:  "The  question  is  whether  the  injured  party,  under  all  of  the  ciicum- 
stances  of  the  case,  exercised  that  degree  of  care  and  caution  which  prudent 
persons  of  ordinary  Intelligence  usually  exercise  under  like  circumstances. 
This  rule  must  in  ail  cases,  except  those  marked  by  gross  and  inexcusable  neg- 
ligence, render  the  question  involved  one  of  fact,  for  the  jury."  Parxotu  v. 
Railroad  Co.,  113  N.  Y.  364,  21  N.  £.  Rep.  145.  In  this  case  the  plaintiff 
testified  that  he  looked  both  ways  before  attempting  to  cross  the  defendant's 
track;  that  he  neither  saw  nor  heard  the  approaching  train.  The  evidence  also 
discloses  tiiat  the  night  was  dark  and  hazy;  tliat  an  engine,  with  a  head-light 
burning,  stood  near,  and  facing  the  crossing;  that  there  were  several  switch- 
lights  in  the  neighborhood;  that  the  train  that  had  passed  was  making  con- 
siderable noise;  and  there  were  several  lights  on  the  rear  of  the  caboose. 
With  this  proof,  we  do  not  think  the  court  could  have  properly  held,  as  a  mat- 
ter of  law,  that  the  plaintiff's  failure  to  see  and  avoid  this  train  was  such  con- 
tributory negligence  on  his  part  as  would  release  the  defendant  from  liability 
for  its  negligence.  Qreany  v.  Railroad  Co.;  Parsons  v.  Railroad  Co., 
supra;  Sherrv  v.  Railroad  Co.,  104  N.  Y.  652.  10  N.  E.  Eep.  128.  We  are 
of  the  opinion  that  the  defendant's  motion  for  a  nonsuit  was  properly  denied. 
We  have  examined  the  other  exceptions  in  the  case  to  which  our  attention 
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has  been  called,  but  have  found  none  that  require  special  consideration, 
or  thiit  disclose  any  error  tbat  would  Justify  a  reversal  of  the  judgment.  Judg. 
ment  and  order  affirmed,  with  coets.    All  concur. 


Beckwith  t».  New  Yokk  Cent,  ft  H.  B.  B.  <3o. 
{Supreme  Court,  General  Term,  Foivrfh  Department.    November,  1889.) 

Bailkoad  Companies — Injubikb  to  Pkusonb  on  Trace — Neoliobnos. 

In  an  action  for  the  negligent  killingof  plaintiff's  intestate  by  a  looomotive,  there 
was  evidence  that  decedent  was  13  years  old ;  that  he  was  with  his  older  brother; 
that  his  brother  looked  both  ways  before  attempting  to  cross  the  track;  that,  not 
seeing  or  hearing  the  approaching  train,  he  told  the  decedent  to  come  on,  and  they 
hurried  across.  Held,  that  the  evidence  showed  tbat  the  accident  may  have  oo- 
onrred  without  contributory  negligence  on  decedent's  part,  and  was  properly  sub- 
mitted to  the  jury. 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  John  H.  Beckwith,  as  administrHtor  of  Walter  Beckwith,  deceased, 
against  tlie  New  Yorlc  Central  &  Hudson  River  Railroad  Company  for  the 
negligent  killing  of  plaintiff's  decedent  by  a  train  on  defendant's  road.  Judg- 
ment was  entered  on  a  verdict  for  plaintiff,  and  a  motion  for  a  new  trial  on 
the  minutes  was  denied.    Defendant  appeals. 

Argued  before  Hakdin,  P.  J.,  and  Mabtin  and  Merwin,  JJ. 

C.  D.  Frescott,  for  appeJlant.    8.  Cromtoett,  for  respondent. 

Mabtin,  J.  The  evidence  and  facts  in  this  case  are  substantially  Identi- 
cal with  those  in  the  case  of  Joseph  H.  Beckwith,  by  his  guardian,  against 
the  defendant,  (arite,  719,)  which  was  submitted  at  the  same  time  with  this 
case,  except  that  in  that  case  the  plaintiff  testiHed  that  he  looked  both  ways 
before  attempting  to  cross  defendant's  tracks,  and  neither  heard  nor  saw  the 
approaching  train,  while  in  this  case  the  plaintiff's  intestate  was  killed,  and 
could  not  testify.  In  the  case  at  bar  there  was  no  direct  evidence  that  the 
decmlent  looked  or  listened  before  attempting  to  make  this  crossing.  There 
was,  however,  proof  that  decedent  was  about  13  years  of  age;  that  he  was  in 
company  with  bis  older  brother;  that  his  brother  looked  both  ways  before  at- 
tempting to  cross;  that,  not  seeing  or  hearing  the  approachin«:  train,  he  told 
the  decedent  to  "come  on,"  and  they  hurried  across.  The  ouly  question  we 
need  specially  consider  in  this  case  is  whether,  in  the  absence  of  direct  proof 
that  the  decedent  looked  and  listened  before  attempting  to  cross  the  defend- 
ant's track,  the  plaintiff  so  far  failed  to  show  that  his  intestate  was  free  from 
contributory  negligence  as  to  require  the  trial  court  to  hold,  as  a  matter  of 
law,  that  the  plaintiff  was  not  entitled  to  recover.  In  Tolman  T.  Railroad 
Co.,  98  N.  Y.  203,  Finch,  J.,  in  delivering  the  opinion  of  the  court  in  that 
case,  said:  "The  burden  of  establishing  afiOrmatively  freedom  from  contrib- 
utory negligence  may  be  successfully  borne,  though  there  were  no  eye-wit- 
nesses of  the  accident,  and  even  although  its  precise  cause  and  manner  of  oc- 
currence are  unknown.  If,  in  such  case,  the  surrounding  facts  and  circum- 
stances reasonably  indicate,  or  tend  to  establish,  that  the  accident  might  have 
occurred  without  negligence  of  the  deceased,  that  inference  becomes  possible, 
in  addition  to  that  which  involves  a  careless  or  willful  disregard  of  personal 
safety;  and  so  a  question  of  fact  may  arise,  to  be  solved  by  a  jury,  and  require 
a  choice  between  possible,  but  divergent,  inferences."  In  this  case,  there 
were  facta  and  circumstances  which  at  least  tended  to  show  that  the  accident 
might  have  occurred  without  the  negligence  of  the  decedent;  and  we  think  it 
was  for  the  jury  to  say  what  inferences  should  be  drawn  from  the  facts  and 
cir<-um stances  disclosed  by  the  evidence.  Newell  v.  Kyan,  40  Hun,  286.  290; 
Palmer  v.  Railroad  Co.,  112  N.  Y.  234,  243, 19  If .  E.  Rep.  678.  An  exami- 
nation of  the  defendant's  exceptions  as  to  the  admission  of  evidence,  and  to 
tbe  judge's  charge,  has  failed  to  disclose  any  error  which  requires  a  rerersal 
V.7M.Y.8.I10.14 — 46 
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of  this  judgment,  or  that  would  seem  to  require  special  discussion.    We  think 
the  judgment  should  be  affirmed.    Judgment  and  order  affirmed,  with  costs. 
Ail  coucur. 


HoQAN  V.  Burton. 
(Supreme  Court,  Oeneral  Term,  Fmi/rth  Department.    November,  18S9.) 

Contracts — Performance — Tender — Extension  of  TrMK. 

Where  plaintiff  tenders  performance  of  a  contract,  and  demands  performance  by 
defendant,  and  states  that  it  would  be  satisfactory  if  defendant  closed  the  mattm 
up  in  a  few  days,  but  immediately  afterwards  again  tenders  performance,  there  is 
no  such  extension  of  time  as  involves  either  a  withdrawal  of  plaintiiTs  tender  or 
waiver  of  defendant's  default. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  Thomas  Hogao  against  Wilmot  E.  Burton,  for  breach  of  contract. 
There  was  judgment  for  plaintifl,  from  which,  and  from  a  denial  of  his  mo- 
tion for  a  new  trial  on  tlie  minutes,  defendant  appeals. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Mkrwin,  JJ. 

J.  V.  Fowler,  for  appellant.    Hogan  <b  Steam,  for  respondent. 

Martin,  J.  On  the  2d  day  of  October,  1886,  the  plaintiff  was  the  owner 
of  premises  on  Gertrude  street;  Edward  H.  liyan  owned  premises  on  Taylor 
street;  and  William  F.  Kelly  owned  a  house  and  lot  on  Warren  street, — all  in 
tlie  city  of  Syracuse,  N.  Y.  The  defendant  was  a  real-estate  broker,  and  had 
all  the  pieces  of  real  estate  mentioned  in  his  hands  for  sale  or  exchange.  On 
the  day  named  the  plaintiff  conveyed  the  premises  on  Gertrude  street  to  Ryan, 
and  Uyan  conveyed  the  Taylor-Street  property  to  the  plaintiff.  This  exchange 
was  made  by  the  plaintiff  at  the  defendant's  request,  and  upon  the  express 
condition  that  the  defendant  would  within  two  months  deliver  to  the  plaintiff 
a  deed  of  the  Kelly  house  and  lot,  subject  only  to  a  mortgage  for  $4,600;  the 
plaintiff  to  give  a  deed  of  the  Taylor-Street  premisps,  subject  to  the  existing 
liens  at  that  date.  In  case  of  the  defendant's  failure  to  deliver  the  deed  of 
the  Kelly  property,  he  was  to  pay  the  plaintiff  SI, 200  for  his  equity  in  the 
Taylor-Street  premises,  and  the  plaintiff  was  to  deed  them  to  the  defendant 
subject  to  the  incumbrances  existing  tliereon  as  plaintiff  received  them  from 
Byan;  the  plaintiff  to  receive  81.200  for  said  premises,  freeof  all  commissiuns 
and  expenses.  It  was  also  agreed  that,  in  case  the  defendant  failed  to  per- 
form, the  plaintiff  should  be  entitled  to  recover  the  sum  of  $500  as  liquidat«d 
damages.  This  contract  was  in  writing,  and  signed  and  sealed  by  the  parties. 
No  action  under  this  contract  was  taken  by  either  party  until  December  2, 
1886,  when  the  plaintiff  went  to  defendant's  office.  As  to  what  transpired 
between  the  parties  at  that  lime  there  was  a  conflict  in  the  evidence.  The 
plaintiff  testified  that  he  said  to  the  defendant:  "'Mr.  Burton,  I  came  here 
to  perform  the  contract  which  I  have  with  you,  and  I  have  a  deed  of  the 
Taylor-Street  premises,  and  I  wish  that  you  would  perform  your  part  of  the 
contract,  and  pay  me  twelve  hundred  dollars,  or  give  me  the  Warren-Street 
property.'  «  *  *  I  told  him  that  I  did  not  think  it  was  incumbent  upon 
me  to  make  any  tender  of  the  deed  of  the  Taylor-Street  property,  but,  in  or- 
der to  be  sure,  I  had  procured  the  deed  to  be  executed,  and  that  I  then  ten- 
dered him  the  deed  of  that  property;  that  I  came  there  for  the  purpose  of  per- 
forming my  contract;  and  that  I  desired  to  do  everything  that  was  necessary 
to  be  done  under  the  contract.  I  handed  him  the  deed,  *  *  *  and  he 
took  it  in  his  hand,  and  examined  it,  and  returned  it  to  me,  and  said  be 
would  call  in  a  few  days  and  see  me,  and  close  it  up;  that  he  was  short  of 
money;  that  be  didn't  have  any  money  just  then.  I  told  him  that  I  wished 
that  he  would  do  that;  that  I  wanted  to  use  the  money;  but  that  if  he  called 
and  saw  me  in  a  few  days  that  would  be  satisfactory.  *  *  *  Afterwards 
Burton  said  he  was  short  of  money  then,  but  that  he  would  have  it;  tliat  he 
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would  call  and  see  me,  and  close  it  up  in  a  few  days.  I  told  him  then  that  I 
was  there  to  complete  my  part  of  the  contract  to-day, — all  that  was  necessary 
for  me  to  have  done, — and  that  I  made  him  this  tender. "  The  defendant's 
evidence  aa  to  what  transpired  between  the  parties  at  that  time  was  essen- 
tially different.  The  jury  found  with  the  plaintiff.  Therefore,  in  examining 
the  questions  involved  in  this  case,  we  must  assume  that  the  evidence  of  the 
plaintiff,  as  to  wliat  occurred  between  the  parties  at  that  time,  is  correct. 
After  the  transaction  which  occurred  between  the  parties  at  the  defendant's 
office  on  December  2,  1886,  nothing  was  done  by  the  defendant  towards  the 
fulfillment  of  the  contract.  On  the  15th  day  of  December,  1886,  tlie  plaintiff 
wrote  to  the  defendant  that  be  had  waited  several  days  beyond  the  time  asked; 
that  he  wanted  to  use  the  money  very  much,  and  would  lilce  the  matter  set- 
tled that  day.  The  next  day  the  defendant  replied  by  letter,  in  which  he 
stated  the  efforts  he  had  made  to  secure  the  Warren-Street  property,  and  that 
he  had  failed  to  secure  it.  On  the  same  day  or  the  day  following  the  plaintiff 
again  wrote  the  defendant,  stating  that  he  did  not  want  the  Kelly  property. 
All  he  wished  was  that  the  defendant  would  carry  out  his  contract,  and  that 
he  should  insist  upon  that  being  done  at  once.  This  action  was  then  com- 
menced to  recover  the  sum  of  $500  as  liquidated  damages  for  the  defendant's 
failure  to  perform  the  said  contract.  The  defendant  claims  that  the  covenants 
between  the  parties  were  mutual,  and  that  the  plaintiff  could  not  maintain 
this  action  until  he  had  tendered  a  performance  of  his  part  of  the  agreement; 
that  no  such  tender  was  made;  and  hence  the  recovery  in  this  action  was  un- 
authorized. We  think  it  must  be  admitted  that  the  agreement  between  the 
parties  was  mutual,  and,  unless  the  plaintiff  tendered  a  performance  of  his 
part  of  the  agreement,  this  action  could  not  be  maintained.  Therefore  the 
question  whether  such  tender  was  made  became  an  important  one,  and  was 
in  fact  the  principal  question  litigated  on  the  trial.  As  we  have  already  seen, 
the  evidence  of  the  plaintiff  was  to  the  effect  that  such  tender  was  made, 
while  the  evidence  of  the  defendant  tended  to  show  that  there  was  no  sucli 
tender.  That  question  was  properly  submitted  to  the  jury.  The  verdict  was 
adverse  to  the  defendant.  We  think  the  evidence  justified  the  verdict,  and 
that  the  finding  of  the  jury  upon  that  question  should  be  regarded  as  final. 

But  the  appellant  contends  that,  upon  the  plaintiff's  own  showing,  there 
was  an  extension  of  the  time  for  the  performance  of  this  contract  wliich  ef- 
fected a  withdrawal  of  tlie  plaintiff's  tender  of  performance,  and  hence  a  sec- 
ond tender  was  necessary  before  this  action  could  be  maintained.  We  do  not 
think  so.  The  evidence  of  the  plaintiff  was,  that  there  was  in  fact  no  post- 
ponement of  the  time  when  the  contract  was  to  be  performed.  The  plaintiff 
insisted  to  the  end  in  tendering  performance  upon  his  part,  thus  placing  the 
defendant  in  default.  The  plaintiff  did  not  withdraw  liis  tender.  It  is  true 
the  plaintiff  said  it  would  be  satisfactory  if  the  defendant  called  and  closed 
the  matter  up  in  a  few  days.  It  will,  liowever,  be  observed  that  after  tliis 
statement  was  made  the  plaintiff  still  insisted  that  he  was  there  to  complete 
his  part  of  tlie  contract  on  that  day,  and  to  do  all  that  was  necessary  to  fulfill 
the  contract  on  his  part,  and  that  he  then  made  a  tender  of  the  deed.  In  the 
light  of  this  evidence,  we  do  not  think  it  can  be  held  that  there  was  such  an 
extension  of  the  time  for  the  performance  of  this  contract,  as  involved  either 
a  withdrawal  of  the  tender  made  by  the  plaintiff,  or  a  waiver  by  the  plaintiff 
of  the  defendant's  default.  The  only  extension  given  was  upon  the  sole  con- 
dition that  the  defendant  should  close  the  matter  in  a  few  days.  As  that  con- 
dition was  not  performed,  although  the  plaintiff  twice  demanded  its  perform- 
ance, the  plaintilT's  tender  remained  good,  and  the  defendant's  default  was 
complete  when  this  action  was  commenced. 

We  think  the  deed  tendered  was  in  compliance  with  the  terms  of  the  con- 
tract between  the  parties,  and  that  no  tender  to  the  plaintiff  of  commissions 
was  necessary  to  place  the  defendant  in  default.    We  are  also  of  the  opinion 
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that  the  court  properlj  held  that  the  sum  of  $500,  expressed  !n  the  contract 

as  liquidated  damages,  was  not  in  the  nature  of  a  penalty.  The  intention  of 
the  parties,  as  Indicated  by  the  language  employed  in  the  contract,  the  nature 
of  the  transaction  between  them,  and  the  circumstances  attending  it,  all 
tended  to  sustain  the  conclusion  that  the  sum  expressed  in  such  contract  was 
inU-nded  as  liquidated  damages,  and  not  as  a  penalty.  The  question  was  one 
of  the  intent  of  the  parties,  as  evinced  by  the  entire  agreement,  construed  in 
tlie  light  of  the  circumstances  under  which  it  was  made.  Kemp  v.  lee  Co., 
69  N.  Y.  58;  Little  v.  Banks,  85  N.  Y.  266.  We  have  examined  the  other 
exceptions  in  the  case,  but  have  found  none  that  would  seem  to  justify  a  re- 
versal of  the  judgment.  We  think  the  verdict  was  sustained  by  the  evidence, 
and  that  the  judgment  should  be  affirmed.  Judgment  and  order  affirmed, 
with  costs.    All  concur. 


Feoflb  v.  Cars. 
(Supreme  Court,  General  Term,  Fourth  Department.    November,  1889.) 

Cbimixal  Law — Appbalabli  Obdbr — Costs  aoainbt  Prosbcdtor. 

Ck>de  Crim.  Froc.  N.  Y.  $$  719,  720,  relating  to  judgment  in  special  sessions,  pro- 
vide that  if  defendant  be  acquitted,  and  the  jury  find  that  the  prosecution  was 
malicious,  or  without  probable  cause,  the  court  must  order  the  prosecutor  to  pay  the 
costs  of  the  proceeding,  which  if  he  fall  to  do,  or  to  give  satisfactory  security  there- 
for, the  court  may  enter  judgment  for  the  amount  thereof,  which  may  be  enforced 
In  the  same  manner  as  a  judgment  rendered  by  a  justice's  court,  held  by  a  justice 
of  the  peace.  Held,  that  this  is  a  judgment  in  a  criminal  action,  and  there  is  no  ap- 
peal from  it  allowed  by  Code  Civil  Froc.  H  3044, 8045,  which  provide  for  appeals  to 
the  county  court  from  judgments  rendered  by  justices  of  the  peace  in  civil  acUons. 

Appeal  from  Otsego  county  court. 

The  defendant,  A.  E.  Carr,  was  charged  with  larceny,  E.  A.  Andrus  being 
the  prosecutor.  Code  Crim.  Proc.  N.  Y.  §§  719, 720,  relating  to  judgment  in 
courts  of  special  sessions,  provide  that  when  the  defendant  is  acquitted,  either 
by  the  court  or  the  jury.  It  the  court  certify  upon  its  minutes,  or  the  jury  find, 
that  the  prosecution  was  malicious,  or  witliout  probable  cause,  the  court  must 
order  the  prosecutor  to  pay  the  costs  of  the  proceeding,  and  that  if  be  do  not 
pay  llie  costs,  or  give  security  therefor, the  court  may  enter  judgment  against 
him  for  the  amount  thereof,  which  may  be  enforced  In  the  same  manner  as  s 
judgment  rendered  by  a  justice's  court,  held  by  a  justice  of  the  peace. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

W.  J.  Palmer,  for  appellant.    Charles  T.  Brewer,  tax  the  People. 

Martin,  J  The  defendant  was  arrested  for  petit  larceny,  on  the  complaint 
of  the  appellant,  and  tried  before  a  court  of  special  sessions  in  Otsegu  county. 
A  jury  was  called  by  the  defendant.  The  trial  resulted  in  a  verdidi  of  "Xot 
guilty."  The  jury  also  found  "that  the  prosecution  was  malicious."  The 
court  thereupon  ordered  the  appellant,  who  was  the  prosecutor,  to  pay  the 
costs  of  the  proceedings,  which  amounted  to  812.50.  The  costs  were  not  paid, 
nor  did  the  appellant  give  security  to  pay  the  same  to  the  county  witliin  8U 
days.  The  court  then  entered  judgment  against  the  appellant  for  the  amount 
of  such  costs.  From  that  judgment  the  appellant  appealed  to  the  Otsego 
county  court,  where  the  appeal  was  dismissed.  An  appeal  was  then  taken  to 
this  court  from  the  order  of  the  county  court  dismissing  such  appeal. 

The  sole  question  presented  on  this  appeal  is  wliether  the  appellant  had  a 
right  of  appeal  to  the  county  court  from  the  judgment  thus  entered.  That 
the  right  of  appeal  in  such  a  case  is  not  given  by  section  749  of  the  Code  of 
Criminal  Procedure,  was  held  in  People  v.  Norton,  83  Hun,  277, 2  N.  Y.  Crim. 
B.  822,  and  is  admilt\  1  by  the  appellant.  The  appellant  claims  that  the  riglit 
is  given  by  sections  8U44  and  8045  of  the  Code  of  Civil  Procedure.  Those  sec- 
tions provide  that  the  only  mode  of  reviewing  a  judgment  rendered  by  s  jus- 
tice of  the  peace  in  a  civil  action  is  by  appeal  to  the  county  court.    It  will  be 
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observed  tliat  the  rif;ht  of  appeal  there  given  is  limited  to  an  appeal  from  a 
judgment  rendered  in  a  civil  action,  and  no  provision  is  mtide  for  an  appeal 
in  any  other.  Therefore,  unless  the  judgment  sought  to  be  reviewed  can  prop- 
erly be  said  to  have  been  rendered  in  a  civil  action,  it  is  quite  obvious  that  no 
authority  for  this  appeal  can  be  found  in  the  sections  mentioned.  Thus,  the 
question  is  presented  wliether  the  judgment  entered  by  the  court  of  special 
sessions  in  this  case  was  a  judgment  rendered  in  a  civil  action.  That  the  trial, 
verdict,  and  order  to  pay  costs  were  bad,  rendered,  and  made  in  a  criminal, 
and  not  in  a  civil,  action  is  not  denied.  But  the  appellant's  claim  is  that  the 
judgment  was  "a  civil  judgment,  and  must  be  enforced  in  ail  respects  as  if 
rendered  in  a  civil  action."  While  it  must  be  admitted  thatsucha  judgment, 
when  rendered,  is  to  be  enforced  in  the  same  manner  as  a  judgment  rendered 
by  a  justice's  court,  yet  it  does  not  follow  that  the  judgment  is  rendered  in  a 
civil  action,  nor  that  it  falls  within  the  provisions  of  the  Code  of  Civil  Pro- 
cedure relating  to  appeals  in  civil  actions.  That  this  was  a  criminal  action 
there  can  be  no  doubt,  and  we  know  of  no  process  by  which  such  an  action 
could  be  transformed  into  a  civil  action.  The  right  given  by  the  Code  of  Crim- 
inal Procedure  to  impose  costs  upon  the  prosecutor,  where  the  prosecution  is 
found  to  have  been  malicious,  is  a  mere  incident  to  the  action,  and  the  pro> 
ceeding  to  enforce  their  collection  is  a  proceeding  in  the  action.  The  judg- 
ment is  to  be  entered  by  the  court  in  which  the  action  is  tried,  and  not  by  the 
Justice,  acting  in  his  capacity  as  a  civil  magistrate.  Code  Crim.  Proc.  §  720. 
It  was  not  intended  that  the  provisions  of  section  720  should  have  the  effect 
to  change  the  action  from  a  criminal  to  a  civil  action ;  but  the  purpose  of  that 
section  was  to  prescribe  a  mode  of  procedure  to  l>e  adopted  in  a  criminal  action 
for  the  collection  of  such  costs  when  imposed.  We  do  not  think  a  judgment 
rendered  in  pursuance  of  sections  719  and  720  of  the  Code  of  Criminal  Proce- 
dure can  be  held  to  be  a  judgment  in  a  civil  action.  Nor  do  we  think  the  pro- 
visions of  sections  3044  and  3045  of  the  Code  of  Civil  Procedure  applicable  to 
such  a  case.  But  it  is  claimed  that  unless  this  appeal  is  sustained  there  can 
be  no  review  of  the  judgment  appealed  from.  If  this  were  admitted,  and  if 
it  were  conceded  that  a  right  to  reviewsuch  a  judgment  should  exist,  still,  we 
would  not  be  justified  in  holding  that  a  right  of  appeal  from  a  judgment  ren- 
dered in  a  criminal  action  is  given  by  those  sections  of  the  Code  of  Civil  Pro- 
cedure. If  the  law  is  defective,  its  defects  should  be  supplied  by  legislative, 
rather  than  judicial,  action.  As  was  said  by  Smith,  P.  J.,  in  People  v.  Nor- 
ton, nipra :  "It  may  well  be  that  the  legislature  intended  to  provide  no  appeal 
from  judgments  of  this  nature,  as  they  do  not  involve  the  merits  of  the  prose- 
cution, and  the  amount  of  costs  chargeable  upon  a  prosecutor  in  a  court  of 
special  sessions  can  never  be  large."  We  think  the  county  court  properly  dis- 
missed the  appeal  in  this  case,  and  that  the  order  appealed  from  should  be  af- 
flrmed.    Order  alfirmed.    All  concur. 


Daniels  v.  Staten  Island  Rapid  Transit  B.  Co. 
(.Supreme  Court,  Oeneral  Term,  Second  Department.    December  10, 1889.) 

RinSOAD  COMPANIEa — INJUR1B9  TO  PERSONS  OS  TRACK— InSTKUCTIONS. 

In  sn  action  arainst  a  railroad  company  for  tho  killing  of  plaintifF's  intestate, 
caused  by  defendant's  alleged  negligence  in  not  having  a  bead-light  on  its  locomo- 
tive, a  verdict  in  plaintiff's  favor  on  conflicting  evidence  will  not  bo  disturbed  where 
the  question  respecting  the  light  was  submitted  to  the  jury  in  the  following  lan- 
guage:  "Was  it  because  there  was  no  headlight  that  he  did  not  discover  the  train, 
and  thus  avoid  the  accidenti  If  you  are  satisfied  of  that,  then  the  defendant  was 
negligent;  and  if  the  plaintiff  was  free  from  negligence  the  defendant  is  liable. " 

Appeal  from  circuit  court,  Blchmond  county. 

Action  by  Catherine  F  Daniels,  as  administratrix  of  John  W.  Daniels,  de- 
ceased, against  the  Staten  Island  Bapid  Transit  Baiiroad  Company,  for  the  al« 
leged  negligent  killing  of  her  intestate.     From  a  verdict  and  judgment  in 
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plaintiff's  favor,  and  an  order  denying  defendant's  motion  for  a  new  trial,  it 
appeals. 

Argued  before  Barnabd,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

Traey,  MacFarland,  Boardman  <£  Piatt,  for  appellant.  De  ffroot,  Ratoson 
<C  Stafford,  {didnej/  F.  Rawaon,  of  counsel,)  for  respondent. 

Dtkhan,  J.  This  is  an  appeal  from  a  Judgment  and  order  denying  a  mo- 
tion for  a  new  trial  in  an  action  for  the  recovery  of  damages  for  causiug  the 
death  of  the  intestate,  husband  of  the  plaintifF.  The  testimony  presented  the 
usual  questions  which  arise  in  this  class  of  cases,  and  the  principal  accusation 
against  the  defendant  was  the  absence  of  lights  sufficient  to  enable  the  de- 
ceased man  to  discover  the  approach  of  the  train  that  caused  his  death.  The 
evidence  made  a  case  for  the  consideration  of  the  jury,  and  the  charge  of  the 
trial  judge  laid  a  burden  upon  the  plaintiff  of  which  the  defendant  can  make 
no  complaint.  Tlie  attention  of  the  jury  was  very  pointedly  directed  to  the 
question  of  lights  in  the  following  language:  "Was  it  because  there  was  no 
head-light  that  he  did  not  discover  the  train,  and  thus  avoid  the  accident?  If 
you  are  satisfied  of  that,  then  the  defendant  was  negligent;  and  if  the  plain- 
tiff was  free  from  negligence  the  defendant  was  liable."  Under  that  charge 
it  may  well  be  assumed  that  all  other  questions  of  negligence  on  the  part  of 
the  defendant  were  eliminated  from  the  consideration  of  the  jury,and  the  de- 
fendant was  found  guilty  of  negligence  respecting  the  head-light  of  the  loco- 
motive engine,  and  that  the  intestate  of  the  plaintiff  was  found  free  from  neg- 
ligence in  all  respects.  Such  a  finding  leaves  but  small  scope  for  the  action 
of  an  appellate  court.  The  testimony  respecting  the  lights  was  quite  conflict- 
ing. The  accident  occurred  at  a  highway  crossing,  and  trains  from  opposite 
directions  were  run  over  tlie  crossing  very  nearly  at  the  same  time. 

We  do  not  therefore  feel  at  liberty  to  iuterfere  with  the  verdict  of  the  1017, 
and  the  judgment  and  order  appealed  from  should  be  affirmed,  with  costs.  AU 
concur. 


Rterson  v.  Btbbsok. 
(Supreme  Court,  OenertU  Term,  Second  Department.    Decemher  10, 1889.) 

1.  RBrESBE'a  Report— Motion  fob  Jubombnt. 

On  applicaUon  to  the  special  term  for  judgment  on  report  of  a  referee  appointed 
by  consent  to  hear  and  determine  the  issues  in  an  action  for  dissolution  of  a  mar- 
riage, it  is  error  to  set  aside  the  report,  and  to  direct  the  issues  to  be  tried  at  circuit, 
but  tke  court  should  either  grant  or  deny  the  m>pllcatlon  only,  where  there  is  no 
charge  of  misconduct  on  the  part  of  the  referee,  and  no  application  to  vacate  the 
order  of  reference,  or  for  the  referee's  removaL 

8.  Same. 

Where  there  is  no  irregularity  and  no  ooUusion  or  fraud  charged,  and  there  i» 
evidence  to  sustain  the  referee's  report,  judgment  should  be  rendered  thereon. 

Appeal  from  special  term,  Orange  county. 

Action  by  Edmond  F.  liyerson  against  Milly  Ann  Byerson,  his  wife,  to  dis- 
solve the  marriage.  From  a  denial  of  his  motion  for  judgment  on  report  of 
a  referee,  plaintiff  appeals. 

Argued  before  Barnakd,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

3f.  N,  Kane,  {J.  J.  Beattie,  of  counsel,)  for  appellant.  F.  V.  Sanfard, 
{Oeo.  W.  Greene,  of  counsel,)  for  respondent. 

Dykhan,  J.  This  is  an  action  by  the  husband  against  his  wife,  to  procure 
a  dissolution  of  the  marriage  tie  on  the  ground  of  adultery.  Upon  the  stipu- 
lation of  the  parties  a  referee  was  appointed  by  the  court  to  hear  and  deter- 
mine the  action,  and  after  a  trial  before  him  he  made  a  report  in  favor  of  the 
plaintiff.    Thereupon  an  application  was  made  to  the  special  term  of  the  su- 
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preme  court  for  jadgment  apon  the  referee's  report  for  the  relief  demanded 
in  the  complaint,  and  the  court  denied  the  motion,  and  ordered  the  issues  in 
the  action  sent  to  the  circuit  for  trial;  and  the  appeal  now  before  us  is  from 
that  order. 

When  an  action  Is  tried  before  a  referee,  appointed  by  the  court  to  hear  and 
determine  the  same,  his  report  stands  as  a  decision  of  the  court,  but  in  an  ac- 
tion to  annul  a  marriage  a  judgment  cannot  be  entered  upon  such  report 
without  the  direction  of  the  court;  but  It  has  been  qiany  times  decided  that 
the  court  will  not  review  the  Qndings  or  report  of  the  referee  in  such  a  case 
upon  an  application  for  judgment  thereon.  The  question  was  very  fully  ex- 
amined by  the  general  term  in  this  department  in  the  case  of  Schroeter  v. 
Sohroeter,  28  Hun,  231,  and  Ross  v.  Ross,  31  Hun,  140,  and,  although  one 
of  the  members  of  the  court  dissented  from  the  conclusion  reached  in  the  last 
case,  his  dissent  was  upon  a  question  not  involved  in  this  appeal.  We  have 
found  no  decision  adverse  to  tliose  named,  and  the  same  doctrine  was  recog- 
nized in  the  recent  case  of  Matthetos  v.  Matthews,  6  K.  Y.  Supp.  589.  Our 
views  were  fully  expressed  in  the  two  opinions  delivered  in  the  case  of  Ross 
T.  Ross,  supra,  and  a  restatement  of  them  here  will  be  neither  necessary  nor 
profitable.  We  have  found  no  reason  to  modify  our  views.  So  far  as  the 
supreme  court  can  determine  the  question,  we  regard  it  as  settled  that,  upon 
an  application  to  the  special  term  for  judgment  upon  the  report  of  a  referee 
appointed  to  hear  and  determine  a  matrimonial  action,  the  court  will  not  ex- 
amine the  case  upon  the  merits,  or  set  aside  the  report  for  errors  committed 
apon  the  trial.  The  court,  upon  such  an  applicxtion,  will  only  malte  such 
examination  as  may  be  necessary  to  ascertain  whether  tlie  report  has  any 
support  in  the  evidence,  or  whether  there  has  been  fraud  or  collusion,  or  any 
evil  practice,  in  the  case  by  either  party.  After  such  examination  the  appli- 
cation for  judgment  will  be  either  granted  or  denied,  and  the  court  will  pro- 
ceed no  further,  because  no  other  subject  is  presented  for  its  action.  It  ia 
beyond  the  province  of  the  court,  upon  such  a  motion,  to  set  aside  the  report, 
because  no  such  appliciition  is  made,  no  such  relief  is  sought,  and  neither  of 
the  parties  are  heard  upon  such  a  question.  Neitlier  will  the  court,  upon 
such  an  application,  direct  the  issues  in  the  action  to  be  tried  at  the  circuit. 
The  action  was  referred  by  consent,  and  when  the  parties  adopt  that  mode  of 
trial  they  do  so  in  the  exercise  of  a  legal  right;  and  the  court  is  vested  with 
no  jurisdiction  or  authbrity,  in  the  absence  of  a  reason  suflScient  in  law,  to 
Tacate  the  order  of  reference,  and  nullify  aU  that  has  been  accomplished  under 
and  in  pursuance  of  the  same.  Maicas  v.  Leony,  113  N.  Y.  619,  20  N.  £. 
Bep.  586.  In  this  case  there  has  been  no  cliarge  of  misconduct  against  the 
referee,  and  no  application  to  vacate  the  order  of  reference,  or  for  the  removal 
of  the  referee,  or  for  a  trial  in  any  other  manner  than  before  the  same  referee; 
and  yet  the  order  from  which  this  appeal  is  taken  destroys  the  order  of  refer- 
ence, nullifies  all  the  proceedings  upon  the  trial,  and  prescribes  a  mode  of 
trial  which  the  parties  have  repudiated  by  an  express  agreement  for  the  ap- 
pointment of  a  referee  to  try  the  cause,  instead  of  the  court  and  jury. 

Neither  do  we  find  any  reason  for  the  denial  of  tlie  motion  for  judgment 
upon  the  report  of  the  referee.  There  was  no  irregularity,  and  there  was  no 
collusion  or  fraud  charged  or  claimed.  On  the  contrary,  the  cause  was  fairly 
tried  and  severely  contested,  and  two  unequivocal  acts  of  adultery  were  sworn 
to  by  two  different  witnesses;  and,  if  their  testimony  is  true,  it  is  sufficient 
to  sustain  the  report  of  the  referee.  Whether  the  denial  of  the  defendant  and 
the  co-respondent  should  be  talcen  to  answer  such  testimony;  or  whether, 
upon  a  full  consideration  of  all  the  evidence  and  all  the  circumstances,  the 
plaintiS  has  sustained  his  case  by  sufficient  evidence;  or  whether  the  referee 
reached  a  wise  or  erroneous  conclusion, — can  only  be  properly  determined 
upon  an  appeal  from  the  judgment,  and  a  case  made  and  settled  in  the  usual 
and  orderly  way.    We  therefore  reach  the  conclusion  that  the  order  from 
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which  this  appeal  is  taken  should  be  reversed,  with  costs  and  disbarsements, 

and  the  niution  for  judgment  upon  the  report  of  the  referee  should  be  granted, 
with  910  costs.    All  concur. 


GbebnhAloh  v.  Marooraf. 

(Supreme  Court,  General  Term,  Second  Department.    December  10, 188B.) 

Wnxs— CoNBTRccrroN— DuRATioK  OP  Estate. 

Testatrix  Eave  her  husband  all  her  property  on  condition  that  he  execnte  to  tes- 
tatrix's daughter,  E.,  a  bond  and  mortgage  of  certain  of  the  property,  "to  secnrs 
the  payment  of  t2,000  to  my  said  daughter,  should  my  said  husband  many  again. 
*  *  *  It  is  my  will  that  if  my  boloved  husband  remain  single  he  shall  enjoy  the 
benefit  of  the  property  given,  devised,  and  bequeathed  a«  above  for  and  dnnng  his 
natural  life,  and  from  and  immediatisly  after  his  decease  I  devise  and  bequeatii 
the  said  property  to  my  beloved  daughter,  K.,  and  her  heirs  forever. "  Held,  that 
the  husband  had  a  life-estate  in  all  the  property  on  condition  that.  In  case  he  re- 
married, he  execute  the  mortgage  for  the  payment  of  $2,000  to  the  daughter.. 

Appeal  from  special  term.  Kings  county. 

Action  to  determine  the  construction  of  a  will,  and  for  an  accounting,  by 
Emma  L.  Greenlialgh  against  Franz  Marggraf.  From  the  judgment  entered, 
defendant  Hppeals. 

Argued  before  Barnard.  P  J.,  and  Dtkman  and  Pratt,  J  J. 

Wm.  P.  Pickett,  for  appellant.    John  McOrone,  for  respondent. 

Dticmam,  J.  The  plaintiff  in  this  action  is  the  only  child  of  Sophia  D.  Marg- 
graf, deceased,  and  the  defendant  was  her  husband;  and  the  rights  of  both  of 
the  parties  are  derived  from  the  last  will  and  testament  of  the  deceased  moth- 
er and  wife.  The  portion  of  the  will  involved  in  this  action  reads  as  follows : 
"I  give,  devise,  and  bequeath  to  my  beloved  husband,  Franz  Marggraf,  all 
my  property,  real  and  personal,  subject  to  the  condition,  nevertheless,  that 
be  execute  a  bond  and  mortgage  on  my  house  and  lot  situate,  lying,  and  be- 
ing on  the  easterly  side  uf  Sixth  avenue,  in  the  city  of  Brooklyn, — said  house 
is  known  as  ■  House  No.  586,' — to  my  beloved  daughter,  Emma  L.  Marggraf, 
or  her  guardian,  sliouid  she  l>e  a  minor  at  the  time  of  my  decease.  The  bond 
and  mortgage  to  be  executed  by  my  said  husband  is  to  secure  the  payment  of 
two  thousand  dollars  to  my  said  daughter,  should  my  said  husband  marry 
again,  or,  if  my  said  daughter  is  a  minor  at  the  time  of  that  event,  then  the 
said  sum  of  two  thousand  dollars  shall  be  given  in  trust  to  her  guardian  here- 
inafter appointed,  until  she  has  attained  the  age  of  twenty-one  years,  when 
ber  guardian  shall  put  her  in  full  possession  of  the  said  sum  of  money.  It  is 
my  will  that  if  my  beloved  husband  remain  single  be  shall  enjoy  the  benefit  of 
the  property  given,  devised,  and  bequeathed  as  above  for  andduring  his  natural 
life;  and  from  and  immediately  after  his  decease  I  devise  and  bequeath  the 
said  property  to  my  beloved  dangliter,  Emma  L.  Marggraf,  and  her  heirs  for- 
ever. I  nominate  and  appoint  Andreas  P.  Anderson,  uf  212  Conover  stre^ 
Brooklyn,  as  a  guardian  for  my  beloved  daughter,  Emma  L.  Marggraf.  I 
hereby  nominate  and  appoint  my  beloved  husband,  Franz  Marggraf,  executor 
of  this,  my  last  will  and  testament,  and  revoke  all  other  and  former  wills  made 
and  executed  by  me."  The  will  was  dated  April  13,  1883.  The  testatrix 
died  June  26.  1887.  The  defendant  remarried  August  15,  1888,  and  the  will 
was  proved  March  5.  1889.  Upon  the  trial  the  plaintiff  insisted  npon  a  con- 
struction of  the  will  which  would  terminate  the  interest  of  the  defendant  in 
the  prop)erty  upon  his  remarriage,  while  the  husband  insisted  that  the  design 
uf  the  testatrix  was  to  give  him  a  life-estate  in  the  property,  with  remainder 
to  her  daughter,  the  plaintiff,  provided  the  huslmnd  remained  single;  but  that 
in  the  event  of  his  remarriage  lie  took  the  fee,  upon  payment  of  92,000  to  the 
daughter.  The  court,  at  the  trial  at  special  term,  decided  that  the  true  con- 
struction of  the  will  gave  all  the  property  to  the  defendant  for  life,  with  re- 
mainder to  the  plaintiff,  but  in  the  event  of  the  remarriage  of  the  defendant 
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he  took  the  lUe-Pstate  upon  condition  that  he  should  execute  to  the  plaintiff 
a  mortgage  upon  tlie  property  for  82,000.  Both  parties  were  dissatisfied  with 
the  decision:  but  the  plaintiflT  acquiesced,  and  the  defendant  appealed. 

We  can  discover  no  merit  in  the  appeal,  for  there  is  nothing  to  satisfy  us 
that  the  testatrix  intended  to  offer  a  premium  to  the  defendant  for  his  remar- 
riage by  an  enlargement  of  a  life-estate  into  a  fee  in  that  event,  to  tlie  detri- 
ment of  her  daugliter,  for  whom  slie  provided  with  so  much  care.  The  great 
question  for  the  defendant  is  whether  his  life-estate  did  not  depend  upon  his 
remaining  in  celibacy;  but,  as  the  plaintiff  has  not  appealed,  we  cannot  con- 
sider that  qaestion.  The  judgment  should  be  affirmed,  with  coats.  All  con- 
cur. 


Lent  et  al.  v.  Kew  Yokk  &  M.  Bt.  Co. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    Deoember  10, 18SB.) 

1.  FiJlTISS — JomOBB — EmIHIKT  DOHiJN. 

The  report  of  oommiBsioners  appointed  to  appraise  land  taken  by  the  rig^ht  of 
eminent  aomala  awarded  a  large  sum  to  the  owner,  and  a  small  sum  to  anotner,  as 
special  guardian  of  the  owner.  The  general  term,  in  afflrminf;  the  appraisal,  made 
the  whole  amount  payable  to  the  guardian.  Held  that,  though  the  guardian  could 
sue  on  the  award  in  his  own  name  alone,  under  Code  Civil  Proa  N.  T.  i  449,  au- 
thorizing a  trustee  of  an  express  trust  to  sue  without  joining  the  person  for 
whose  benefit  the  action  is  prosecuted,  yet  it  was  proper,  under  section  416,  provid- 
ing that  all  persons  interested  may  be  joined  as  plaintiffs,  to  Join  the  owner  as 
plaintiff. 
S.  Bminikt  DoMAnr— Commibsionbrs'  Awabd — Action  on. 

If  a  railroad  company,  which  has  condemned  land  under  the  right  of  eminent  do- 
main, elects,  after  the  report  of  tho  commissioners,  to  proceed  and  procure  the  con- 
firmation of  the  report,  the  relation  of  vendor  and  vendee  is  established,  and  the 
company  is  bound  to  pay  the  award ;  and  this  rule  is  not  abrogated  by  Laws  N.  T. 
1876,  c.  198,  amending  Laws  18S0,  o.  140,  $  18,  [3  Rev.  St.  (8th  Ed.)  p.  1745,  ]  and  pro- 
Tiding  that,  if  the  company  neglects  to  record  the  order  confirming  the  award, 
and  to  make  payment  or  deposit  for  10  days  after  the  date  of  the  order,  any  party 
may  record  a  copy  of  the  order,  and  the  moneys  directed  to  be  paid  shaJl  be  a  debt 
against  the  company,  except  that  the  company  may  abandon  the  proceeding's  by 
Imog  a  notice  to  that  effect  within  80  days  after  written  notioe  of  the  recorded 
order,  etc. 

Appeal  from  special  term,  Dutchess  county. 

Action  by  John  R.  Lent  and  Henry  M.  Taylor,  special  guardian  of  John  B. 
Lent,  against  the  New  York  &  Masstichnsetts  Railway  Ck)mpany,  on  an  awanl 
of  commissioners  of  appraisal  of  land  condemned  by  defendant.  Judgment 
foi  plaintiffs,  and  defendant  appeals.  Ck)de  Civil  Proc.  N.  Y.  §  446.  provides 
that  all  persons  interested  in  an  action  may  be  joined  as  plaintiffs.  Section  449 
provides  that  a  trustee  of  an  express  trust  may  sue  without  joining  the  per- 
son for  whose  beneflt  the  action  is  prosecuted.  Laws  1U50.  c.  140,  §  17,  [3 
Bev.  St.  (8tb  Ed.)  p.  1745,]  provides  for  the  making  and  entry  by  tlie  court 
of  an  order  confirming  the  award  of  the  appraisers.  Section  IS  provides  that 
a  certified  copy  of  the  order  shall  be  recorded  at  full  length,  etc.  The  amend- 
ment of  May  3,  1876,  (Laws  1876,  c.  198,)  provides  that  if  the  company  shall 
neglect  to  record  the  order,  and  to  make  the  payment  or  deposit  for  10  days 
after  the  date  of  the  order,  any  party  to  such  proceedings,  and  interested 
therein,  may  cause  a  copy  of  the  order  to  be  recorded ;  and  thereupon  the  mon- 
eys directed  to  be  paid  shall  be  a  debt  against  the  company,  except  that  the 
company  may  abandon  such  proceedings  by  filing,  within  30  days  after  no- 
tice in  writing  of  the  recorded  order,  a  notice  of  abandonment. 

Homer  A.  Nelson,  for  appellant.    Henry  M.  Taylor,  for  respondents. 

Dyeman,  J.  This  is  an  action  upon  the  award  of  commissioners  appointed 
to  determine  the  compensation  to  be  made  to  John  B.  Lent  for  certain  lands 
and  premises  belonging  to  him,  and  proposed  to  be  taken  by  the  defendant  for 
the  purposes  of  its  incorporation,  in  addition  to  certain  other  lands  already 
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condemned  for  sach  purpose.  The  complaint  alleged  the  incorporation  of  the 
defendant;  the  presentation  of  a  petition  by  the  company  praying  for  the  ap- 
pointinent  of  commissioners  of  appraisal  for  the  land  of  Jolin  K.  Lent;  the 
appointment  of  three  commissioners  for  that  purpose;  and  the  appointment 
of  Henry  M.  Taylor,  one  of  the  plaintiffs,  as  special  guardian  of  John  B.  Lent, 
the  other  plaintiff  in  this  action,  in  such  proceedings.  Then  the  complaint 
stated  the  hearing  before  the  commissioners;  the  making  of  their  report  oa 
the  14th  day  of  July,  1888.  of  814,270.79  in  favor  of  John  B.  Lent,  and  of 
8300  to  H.  M.  Taylor,  as  such  special  guardian;  the  conflrmation  of  such  re- 
port, on  motion  of  the  defendant,  by  an  order  of  the  court  duly  entered  in  the 
office  of  the  county  clerk  of  Dutchess  county,  which  directed  tlie  defendant  to 
pay  to  Henry  M.  Taylor,  as  such  special  guardian,  the  award  of  814,270.79, 
as  well  as  the  sum  of  8300  so  awarded  to  him  as  special  guardian.  The  com- 
plaint  finally  set  up  the  appeal  by  the  defendant  to  the  general  term  of  tiie  su- 
preme court  from  the  report  of  the  commissioners,  and  the  order  confirming 
the  same,  and  the  affirmance  of  both,  {Railroad  Co.  v.  Lent,  4  N.  Y.  Supp. 
88,)  and  then  demanded  judgment  for  both  sums  so  awarded  by  the  commis- 
sioners. To  this  complaint  the  defendant  objected  by  demurrer,  upon  five 
specified  grounds:  First,  that  plaintiffs  have  no  legal  capacity  to  sue.  See- 
ond,  that  there  is  a  misjoinder  of  parties  plaintiff;  ami,  third,  that  there  is  a 
defect  of  parties  plaintiff.  Fourth,  that  causes  of  action  liave  been  improp- 
erly united:  that  a  cause  of  action  in  favor  of  John  B.  Lent  and  a  cause  of 
action  in  favor  of  Henry  M.  Taylor,  as  special  guardian  of  John  B.  Lent, 
have  been  united  in  one  complaint.  Fifth,  that  the  complaint  does  not  stale 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  overruled 
at  special  term,  and  the  defendant  has  appealed  from  the  final  judgment 
awarding  to  the  plaintiffs  the  relief  demanded  in  the  complaint  and  also  from 
the  interlocutory  order  and  Judgment  entered  upon  the  decision  of  the  special 
term. 

After  a  most  thorough  and  careful  examination,  we  have  failed  to  discover 
any  merit  in  the  defendant's  demurrer,  or  in  the  questions  of  law  presented 
thereby.  V7e  can  find  no  reason  why  the  plaintiffs  have  not  legal  capacity  to 
sue,  and  the  defendant  has  pointed  out  none,  as  he  is  required  to  do  by  sec- 
tion 490  of  the  Code  of  Civil  Procedure.  The  second  and  third  specification  of 
grounds  in  the  demurrer  present  the  same  question  respecting  the  parties 
plaintiff,  and  in  relation  thereto  we  deem  it  sufficient  to  say  that,  under  the 
order  of  affirmance  of  the  general  term,  the  whole  amount  was  made  payable 
to  the  plaintiff  Henry  M.  Taylor,  and  he  could  therefore  maintain  this  action 
in  his  own  name  alone.  But  the  whole  amount  did  not  belong  to  him,  and 
when  he  received  the  same  he  would  hold  the  great  part  of  the  same  for  John 
li.  Lent,  to  whom  it  belonged.  While,  therefore,  Mr.  Taylor  might  main- 
tain the  action  alone  under  section  449  of  the  Code,  yet  as  John  B.  Lent  had 
an  interest  In  the  subject  of  the  action,  and  in  obtaining  the  judgment  de- 
manded, it  was  proper  to  join  him  as  plaintiff.  Code,  §  446;  Huhhell  v.  Med- 
burg,  53  N.  T.  102.  In  relation  to  the  fifth  ground  specified  by  the  demur- 
rer, it  is  deemed  sufiicient  to  say  that  the  complaint,  after  alleging  the  facts 
in  relation  to  the  petition  for  the  appointment  of  commissioners  and  their  ap- 
pointment, and  tlie  report  which  they  made,  then  states  that  such  report  was 
presented  to  the  court,  and,  on  motion  of  the  defendant,  in  all  things  con- 
firmed. The  rule  seems  to  be  now  that,  if  tlie  company  in  proceedings  like 
tliese  elect  to  proceed  and  procure  the  confirmation  of  the  report  of  the  com- 
missioners of  appraisal,  the  relation  of  vendor  and  vendee  becomes  thus  es- 
tablished between  the  parties,  and  the  corporation  is  bound  to  pay  the  award. 
In  re  Railroad  Co.,  67  N.  Y.  242.  In  our  view,  this  salutary  principle  has 
not  been  abrogated  or  affected  by  the  amendment  of  May  3,  1876,  and  our 
conclusion  is  that  the  judgments  and  order  from  which  this  appeal  was  taken 
should  be  affirmed,  with  cue  bill  of  costs  on  this  appeal. 
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MoBOAN  V.  Nbw  Yore  &  M.  By.  Co. 

(Supreme  Court,  Oeneral  Term,  Second  DepartmetU.    December  10, 1889.) 

BmNBNT  DoMAiH— Appkaisebs'  Awabd — Recobsino. 

8  Rev.  St.  N.  Y.  (8th  Ed.)  p.  1745,  i  18,  providing  that  a  certified  copy  of  the  or> 
der  confirming  the  award  of  appraisers  in  condemnation  proceedings  shall  be  re- 
corded "In  the  clerk's  otBce  of  the  county  in  which  the  land  describMl  in  it  is  situ- 
ated, "  does  not  require  recording  in  the  book  of  conveyances,  but  a  recording  in  the 
office  of  the  county  derk  is  a  sufficient  compliance. 

Appeal  from  circuit  court,  Dutchess  county. 

Action  by  Mary  L.  Morgan  against  the  New  York  &  Massachusetts  Bail- 
way  Company  on  an  award  of  commissioners  of  appraisal  of  land  condemned 
by  defendant.  Judgment  for  plaintiS,  and  defendant  appeals.  3  Rev.  St. 
N.  Y.  (8th  Ed.)  p.  1745,  §  18,  provides  that  a  certified  copy  of  the  order  con- 
firming an  award  of  appraisers  in  condemnation  proceedings  shall  be  re- 
corded "in  the  clerk's  office  of  the  county  in  which  the  land  described  in  it  is 
situated. 

Homer  A.  Nelson,  for  appellant.    Horace  D.  Hutouff,  for  respondent. 

Dykman,  J.  The  appeal  in  this  action  presents  the  same  questions,  sub- 
stantially, as  those  raised  in  the  case  of  John  B.  Lent  against  the  same  de- 
fendant, ante,  729,  (decided  at  the  present  term  of  the  court.)  Both  actions 
were  upon  awards  of  commissioners  of  appraisal  in  the  same  proceedings, 
but  in  this  action  there  was  an  answer  to  the  complaint,  and  a  trial  before  a 
jury,  at  which  a  verdict  was  directed  for  the  plaintiff  by  the  trial  judge.  The 
questions  of  law  involved  in  this  case  are  the  same  as  those  in  the  Lent  Vase, 
and  the  objection  respecting  the  recording  of  the  order  of  confirmation  of  the 
report  of  the  commissioners  of  appraisal  is  a  question  of  fact,  founded  upon 
an  erroneous  construction  of  the  statute  which  requires  the  order  to  be  re- 
corded. The  contention  of  the  defendant  is  that  the  order  should  be  recorded 
in  the  book  of  conveyances,  but  such  a  construction  would  render  a  compli- 
ance with  the  statute  impossible  in  those  counties  having  a  register's  office, 
where  all  conve,vances  are  required  to  be  recorded.  The  order  was  recorded 
in  the  office  of  the  county  clerk  of  Dutchess  county,  asd  we  think  the  statute 
received  compliance  in  that  respect.  There  being  no  question  of  fact  in- 
volved upon  the  trial,  the  trial  judge  was  justified  in  directing  a  verdict.  The 
judgment  should  be  affirmed,  with  costs. 


D01.LB  V.  Bhinehabt  et  al. 

(Supreme  Court,  Oeneral  Term,  Second  Department.    December  10, 1880.) 

Saijc— Rbcovbbt  of  GtoODs— Tendkb  or  Pbiob. 

The  rule  that  one  seeking  to  recover  goods  from  a  fraudulent  purchaser  must 
return  or  tender  the  money  paid  therefor  is  not  applicable  to  an  action  for  the  re- 
covery of  the  goods  from  a  third  person,  who  is  not  a  bona  flde  purchaser  for  value. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  Frederick  Dolle  against  Charles  D.  Bhinehart,  sheriff,  and  Pat- 
rick Monaghan,  to  recover  personal  property  seized  under  execution.  Trial 
by  jury,  and  verdict  for  plaintiff,  and  from  the  judgment  entered  thereon  de- 
fendants appeal. 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  PRArr,  JJ. 

Hobbs  &  Oifford,  for  appellants.    Abram  Kling,  for  respondent. 

Dykman,  J.  This  is  an  action  for  the  claim  and  delivery  of  personal  prop- 
erty, and  it  is  based  upon  the  fraudulent  representations  of  the  vendee  which 
induced  the  sale.  The  purcliaser  was  Patrick  Monaghan,  and  the  action  is 
against  him  and  the  sheriff  of  Kings  county,  who  seized  the  property  by  vir- 


Digitized  by 


Google 


782  NEW  YORK  anPFLEUEKT,  voL  7.  [Sap.  Ct. 

tue  of  executions  Issued  against  the  property  of  Monaghan,  and  held  the  same 
in  his  possession  at  the  time  of  the  commencement  of  this  action.  The  evi- 
dence upon  the  trial  was  sufflcient  to  require  the  submission  of  the  questions 
of  fact  involved  to  the  jury,  and  no  error  was  committed  in  refusing  to  dis- 
miss the  case  at  the  close  of  the  testimony  on  the  part  of  the  plaintiff.  In 
his  charge  to  the  jury  the  trial  judge  said:  "You  must  be  satisfied  on  this 
proof  that  Monagbtin  went  to  tliese  parties — DoUe  and  this  Indiana  company 
— with  the  intent  to  deprive  them  of  their  property,  intending  never  to  pay 
for  it,  and  that  he  made  certain  false  statements  to  them  which  he  knew  to 
be  false,  which  were  material,  and  which  Induced  them  to  trust  him,  and  that 
upon  the  faith  of  these  statements  they  parted  with  their  property.  If  yoa 
find  that  to  be  the  fact,  then  no  title  passed,  and  in  that  case  DoUe  had  ei- 
ther of  two  remedies:  If  he  found  that  there  was  fraud,  (if  there  was,)  be 
could  affirm  the  sale  if  he  chose,  and  sue  for  the  value  of  the  property;  or  he 
could  disallii-m  the  sale,  repudiate  it,  and  sue  for  the  return  of  the  goods  by 
replevin."  The  jury  must  have  found  that  the  evidence  brought  the  case 
up  to  this  severe  standard,  for  a  verdict  was  rendered  in  favor  of  the  plaintiff. 
It  appeared  upon  the  trial  that  $250  had  been  paid  on  account  of  the  goods 
sold  by  the  Indiana  company  whicli  bad  not  been  returned  or  tendered,  and 
it  was  claimed  on  the  trial,  and  it  is  claimed  here,  that  no  recovery  can  be 
had  of  those  goods  for  that  reason.  Tlie  general  rule  of  law  would  require 
such  tender  or  return  if  the  property  had  remained  in  the  possession  of  the 
fraudulent  purchaser  but  the  rule  is  not  the  same  where,  as  in  this  case,  the 
property  has  passed  into  the  i>osses3ion  of  a  third  person  other  than  a  6ona 
flde  purchaser  for  value.  Pearse  v.  Pettis,  47  Barb.  276;  Kinney  v.  Kier- 
nan,  49  N.  Y.  164.  With  the  facts  relied  upon  by  the  plaintiff  determined 
In  his  favor  upon  evidence  sufficient  to  sustain  the  verdict,  tliis  appeal  is  des- 
titute of  merit,  and  presents  no  error.  The  judgment  and  order  denying* 
motion  for  a  new  trial  should  be  affirmed,  with  costs. 


Banker  v.  Fisher  et  al. 
(Supreme  Cotirt,  General  Term,  Second  DepartmerU.    Deoemher  10, 1889.) 

TBIM^-lNSTRnCTIOVS— ElCEPTIOSS. 

After  the  cause  was  given  to  the  jnry  a  recess  was  taken,  and  plaintiff's  connsel 
retired  to  prepare  bis  exceptions  to  the  charge,  but  befor«  he  retomed,  and  befortt 
the  expiration  of  the  recess,  the  jury  had  come  into  court,  rendered  their  verdict, 
and  been  discharged.    Held,  that  the  exceptions  were  properly  disallowed. 

Appeal  from  Kings  county  court. 

Action  by  £velina  Banker  against  James  A.  Fisher  and  John  S.  Ferguson 
and  another,  to  recover  money  paid  by  plaintiff  on  a  contract  to  purchase 
land,  on  the  ground  that  the  title  was  not  good,  as  represented.  After  the 
jury  had  rendered  tlieir  verdict,  plaintiff  moved  the  court  to  allow  excep- 
tions, which  motion  was  denied.    Plaintiff  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dtkuan  and  Pratt,  JJ. 

George  W.  Wihon,  for  appellant.    Charles  J.  Patterson,  for  respondents. 

Dtkman,  J.  This  is  an  appeal  from  an  order  of  the  oonnty  court  of  Kings 
county  denying  the  motion  of  the  plaintiff  to  allow  exceptions  to  the  charge 
of  the  county  judge  on  the  trial  of  this  action.  It  appears  from  the  papers 
that  after  the  cause  was  given  to  the  jury  a  recess  of  the  court  was  taken  for 
a  short  time,  and  the  counsel  for  the  plaintiff  then  retired  to  prepare  his  ex- 
ceptions to  the  charge;  but  before  he  returned  with  his  exceptions,  and  be- 
fore the  expiration  of  the  recess,  the  jury  returned  into  court,  and  rendered 
the  verdict,  and  were  discharged,  and  the  exceptions  were  never  taken.  Un- 
der those  circumstances,  tlie  exceptions  could  not  be  allowed,  and  the  motion 
for  their  allowance  was  properly  denied.  The  order  should  be  alBrmed,  with 
910  costs  and  disbursements. 
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Stokes  v.  Ahebhan  et  al. 
(Supreme  Court,  Oeneral  Term,  Second  Department    December  10, 18S9.) 

1.  TrOTTS— PO-WBBS  OT  SUBSTITOTTO  TBCSTBB-^CDOMINT. 

A  judgment  entered  In  the  name  ot  two  testamentary  trustees,  after  the  death 
of  one  and  reslgiiation  of  the  other,  vests  without  assignment  in  their  successor, 
who  can  enforce  it  by  any  proceeding  open  to  a  judgment  creditor. 

SL  PBAnBULEST  COirVKTAKOBS — RlQHTB  OF  JcDOMByT  CREDITORS. 

A  judgment  creditor  can  maintain  an  action  to  reach  property  where  It  is  alleged 
the  debtor  has  bought  and  paid  for  it  with  his  own  money,  but  has  taken  the  title 
in  his  wife's  name,  for  the  purpose  of  defrauding  his  creditors. 

Appeal  from  special  term.  Kings  county. 

Action  by  Stephen  B.  M.  Stokes,  as  sole  trustee  for  the  benefit  of  Mary  A. 
Hewitt,  under  the  last  will  and  testament  of  Caroline  L.  Stokes,  deceased, 
against  Richard  Amerman,  Eleanor  Amerman,  and  others,  to  subject  land 
held  in  the  nameof  his  wife  to  the  satisfaction  of  a  judgment  against  Richard 
Amerman.  Eleanor  Amerman  appeals  from  a  judgment  overruling  her  de- 
murrer to  the  complaint. 

Argued  before  Barnabd,  P.  J.,  and  Dtkhan  and  Pratt,  JJ. 

Sristow,  Peet  <t  Opdyke,  (David  Wtilooas  and  £.  B.  Opdyke,  of  counsel,) 
for  appellant.    Stephen  B.  M.  Stokes,  pro  se, 

Dtkhan,  J  According  to  the  complaint  in  this  action,  Charles  W.  Stokes 
and  Sarah  P.  Powell,  as  testamentary  trustees  of  Mary  A.  Hewitt,  recovered 
a  judgment  in  the  supreme  court  against  the  defendant  Richard  Amerman  on 
tbe5tb  day  of  November,  1886,  for  $4,537.58,  with  interest  from  February 
1.  1873.  Two  executions  were  issued  upon  such  judgment  in  a  regular  way 
against  the  property  of  Richard  Amerman,  and  both  were  returned  unsatis- 
fied. Charles  W.  Stokes,  one  of  the  testamentary  trustees,  has  since  died, 
and  Sarah  P.  Powell,  the  other  trustee,  has  resigned,  and  the  plaintiff  has 
been  appointed  sole  trustee  in  their  place,  and  the  judgment  against  Amer- 
man  has  been  assigned  to  him,  and  he  has  succeeded  to  the  rights  of  the  orig- 
inai  plaintiff.  On  the  Ist  day  of  September,  1888,  Robert  S.  Walker  and 
Frances  H.,  bis  wife,  the  son-in-law  and  daughter  of  the  defendant  Richard 
Amerman,  conveyed  the  lands  and  premises  described  in  the  complaint  to  the 
defendant  Eleanor  Amerman,  the  wife  of  Richard  Amerman.  The  purchase 
price  of  the  property  was  S7,500,  and  the  propertyat  the  time  of  the  purchase 
was  subject  to  three  mortgages, — one  for  $3,500,  one  for  SI, 000,  and  one  for 
9900;  and,  besides  assuming  those  mortgages,  tlie  grantee  made  and  delivered 
to  Robert  S.  Walker  her  promissory  note  for  $2,1(K),  and  so  paid  no  cash  on 
account  of  the  said  purchase.  Since  the  purchiue  the  defendants  have  paid 
with  money  belonging  to  Richard  Amerman  the  promissory  note  of  $2,100, 
the  S900  mortgage,  and  the  interest  upon  the  other  mortgages.  Then  there 
is  a  general  allegation  that  Richard  Amerman  was  in  fact  the  purchaser  of  the 
premises,  and  the  title  was  taken  in  the  name  of  his  wife  to  cheat  and  defraud 
his  creditors,  and  binder  and  delay  the  collection  of  his  debts.  Then  a  judg- 
ment is  demanded  which  shall  give  a  lien  upon  the  premises  to  the  ext«nt  of 
the  money  paid  therefor  by  Richard  Amerman;  that  the  premises  be  sold,  and 
the  proceeds  be  applied  to  the  payment  of  the  judgment  held  by  the  plaintiff. 
The  defendant  Eleanor  Amerman  demurred  to  the  complaint,  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against  her,  and  the 
demurrer  was  overruled  on  the  trial,  and  she  has  appealed,  and  that  is  the 
way  the  cause  came  here. 

The  first  objection  of  the  appellant  relates  to  the  capacity  of  the  plaintiff  to 
maintain  this  action ;  the  insistence  being  that  he  Is  not  a  judgment  creditor. 
The  foundation  for  this  argument  lies  in  the  fact  that  the  judgment  was  act- 
ually entered  in  the  name  w  the  original  trustees  after  the  death  of  one  and 
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the  resignation  of  the  other,  .tnd  after  the  plaintiff  was  appointed  sole  trnstee. 
But  the  most  to  be  said  upon  that  subject  is  that  the  practice  may  liave  been 
irregular,  but  such  irregularity  did  not  impart  invalidity  to  the  judgmfnt. 
In  wliatever  form  it  vested,  the  claim  belonged  to  the  plaintiff  from  the  time 
of  his  appointment,  and  when  it  assumed  the  shape  of  a  judgment  the  title 
to  the  same  was  vested  in  him,  and  he  could  enforce  the  same  by  any  proceed- 
ing open  to  a  judgment  creditor.  An  assignment  of  the  judgment  to  him 
was  but  a  form,  because  he  succeeded  to  the  interests  tind  rights  of  his  prede- 
cessors in  the  trust.  It  is  essential  to  the  maintenance  of  an  action  by  a 
creditor  to  set  aside  a  fraudulent  conveyance  that  tlie  claim  which  underlies 
the  action  has  been  reduced  to  a  judgment  by  the  plaintilT,  and  that  requisite 
has  received  compliance  by  the  plaintiff  in  this  action.  Tlie  judgment  having 
been  thus  entered  upon  a  valid  claim  against  the  judgment  debtor,  and  being 
all  the  time  the  property  of  the  plaintiff,  there  is  no  reason  why  it  should  be 
assailed  collaterally  in  this  action,  and  no  reason  why  the  effort  to  perpetrate 
a  fraud  upon  the  beneficiary  in  the  trust  should  succeed  upon  technical 
grounds  alone. 

Upon  the  merits,  the  effort  of  the  appellant  in  favor  of  the  demurrer  seems 
to  be  to  show  that  no  trust  resulted  either  to  the  judgment  debtor  or  to  the 
judgment  creditor,  and  that  the  action  cannot  be  maintained  upon  the  ground 
of  an  express  trust  secretly  created  by  the  debtor  and  his  wife.  It  is  also  in- 
sisted that  the  plaintiff  cannot  sustain  this  suit  as  an  action  to  reach  property 
fraudulently  conveyed  by  the  judgment  debtor,  because  he  neither  owned  nor 
convey&i  the  premises.  The  answer  to  all  those  arguments  is  that  the  com- 
plaint was  not  framed  to  contain  such  a  case.  The  theory  and  claim  of  the 
plaintiff  is  that  the  judgment  debtor  has  devised  and  executed  a  fraudulent 
scheme  to  buy  property,  and  take  the  title  in  the  name  of  his  wife,  to  elude 
and  defraud  his  creditors  and  perpetrate  the  fraud;  that  the  money  of  the 
husband  has  been  applied  to  payment  of  the  land  subsequent  to  the  purchase, 
in  pursuance  and  consummation  of  the  fraudulent  scheme;  and  that  the  wife 
has  paid  nothing.  Such  allegations  constitute  a  cause  of  action  in  favor  of 
a  judgment  creditor,  and  are  suflScient,  when  admitted  or  proven,  to  enable 
him  to  reach  the  interest  of  the  judgment  debtor  in  the  property,  and  procure 
the  application  of  the  same  to  the  payment  of  his  judgment.  Any  other  rule 
would  enable  a  judgment  delitor  to  purchase  property  at  will  and  to  any  ex- 
tent, and  place  the  title  in  a  third  person,  and  thus  put  hLs  creditors  at  defi- 
ance. There  is  no  statute  and  no  rule  of  law  to  bar  the  equitable  right  of  the 
plaintiff  to  reach  the  interest  of  his  judgment  debtor  in  the  property  in  ques- 
tion. Fraud  vitiates  all  transactions  into  which  it  enters,  and,  no  matter 
wliat  form  or  complexion  it  may  assume,  a  court  of  equity  will  permit  no  ad- 
vantage to  be  derived  from  its  perpetration.  The  judgment  appealed  from 
should  be  affirmed,  with  costs.    All  concur. 


Coffin  et  oL  v.  Hollisteb. 

(Supreme  Court,  General  Term,  Third  Department.    December  11,  ISsn.) 

Fai^b  Refbesentatioiis— Evidbnob. 

In  an  action  for  about  $2,000  worth  of  goods  alleged  to  have  been  obtained  by  a 
Arm  from  plaintiffs  on  credit,  by  false  representations,  it  appeared  that  the  repre- 
sentations were  made  about  18  months  before  the  sale,  and  that  during  that  tune 
the  firm  had  bought  of  plaintiffs  and  paid  for  many  goods.  A  short  time  after  the 
sale  of  the  goods  sued  for  the  firm  assigned,  and  a  statement  of  their  floanci^  con- 
dition showed  a  de&ciencv  of  about  t7,U00,  exolueiye  of  a  debt  due  one  of  the  part- 
ners. This  partner  had  a'bout  $11,000  applicable  to  the  firm  debts.  He  died  before 
trial,  and  the  other  partner  testified  that  the  goods  were  bought  with  an  intention 
of  paying  for  them.  The  evidence  as  to  the  representations  was  conflicting,  and  it 
was  not  shown  that  they  were  untrue  when  made.  The  firm  was  then  doing  a  good 
business.  Held,  that  the  evidence  showed  no  intent  by  the  firm  not  to  pay  for  the 
goods  at  the  time  of  their  purchase,  and  a  judgment  for  defendant  was  warranted. 
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9.  Samb. 

Debts  due  by  the  firm  to  one  of  the  partners  cannot  be  considered  in  examining 

its  financial  condition. 
8.  8iU«E. 

Evidence  of  false  statements  made  by  one  of  the  partners  after  the  sale,  as  to  the 
firm's  financial  condition,  is  immateriaL 

Appeal  from  judgment  on  repurt  of  referee. 

Action  by  Lemuel  Coffin  and  others  against  William  H.  Hollister,  Jr.,  as- 
signee of  Perry  E.  Toles  and  Fhineas  8.  Pettit,  individually  and  as  copartners 
under  the  firm  name  of  Toles  &  Petlit.  From  a  judgment  for  defendant, 
plaiiitiils  appeal. 

Argued  before  Leabned,  P.  J.,  and  Fish  and  Putnam,  JJ. 

Hall  i&  McGregor,  (B.  H.  Hall,  of  counsel,)  for  appellants.  Nelson  Dav- 
enport, for  respondent. 

Learned,  P.  J.  This  is  an  action  to  recover  from  Hollister,  the  general  as- 
signee of  Toles  &  Pettit,  certain  goods  which,  the  plaintifFs  aver,  belong  to 
them,  and  which  they  aver  were  fraudulently  obtained  from  them  by  Toles 
&  Pettit  about  October  31,  1881,  on  a  credit  of  60  days,  and  have  not  been  paid 
for.  When  this  case  was  previously  before  this  court  we  held  that  it  was 
competent  for  plaintiffs  to  prove  that  in  March,  1880,  Toles  &  Pettit  had  made 
certain  statements  as  to  tlieir  property  to  plaintiffs  before  the  first  sale  of 
goods,  and  had  made  confirmatory  statements,  down  to  October  81, 1881,  and 
we  granted  a  new  trial  for  tlie  exclusion  of  this  evidence.  81  Hun,  81.  On 
the  second  trial  the  referee  before  whom  the  case  was  then  tried  found  that 
there  were  no  facts  which  authorized  plaintiffs  to  rescind  the  sale  or  toretalie 
the  goods,  and  that  at  the  time  of  the  commencement  of  the  action  the  said 
defendant  was  the  actual  owner  of  the  goods.  The  plaintifFs  now  appeal, 
and  the  principal,  if  not  the  only,  ground  of  appeal  is  that  the  referee  erred 
in  his  findings  of  fact.  We  may  refer  to  the  opinion  given  when  the  cause 
was  here  before,  as  it  contains  an  examination  of  much  of  the  testimony 
then  given,  some  of  which  seems  to  have  been  given  also  on  the  last  trial.  31 
Hun.  81. 

As  to  the  general  principle  governing  this  case,  we  need  only  cite  Morris 
v.  Talcott,  96  N.  Y.  107;  Nichols  v.  Pinner,  18  N.  Y.  295;  Bank  v.  Bo- 
gart,  81  N.  Y.  108;  Macullar  v.  MoKinley,  99  N.  Y.  353,  2  X.  E.  Rep.  9. 
In  brief,  there  must  have  been  an  intent,  when  the  property  was  purchased, 
not  to  pay  for  it;  and  a  condition  of  Icnown  insolvency  is  not  enough.  "The 
intention  not  to  pay  can  no  more  be  inferred  from  the  mere  fact  of  insolvency 
than  the  fact  of  insolvency  can  be  inferred  from  the  existence  of  an  intention 
not  to  pay."  Yet  it  should  be  remarlied  tliat  there  might  be  such  acondition 
of  utter  and  hopeless  inability  to  pay  as  would  justify  the  belief  of  a  fraudu- 
lent intent.  The  sale  of  goods  in  question,  amounting  to  about  $2,000,  was 
made  October  31, 1881.  As  to  the  condition  of  the  firm  soon  after  that  time, 
we  have  the  testimony  of  their  book-lseeper.  In  the  statement  of  their  con- 
dition he  places,  among  their  liabilities,  over  912,000  owing  to  Toles,  one  of 
the  partners.  Now,  plainly,  this  liability  is  not  to  be  considered  in  examin- 
ing their  condition.  Omitting  this,  the  statement  shows  liabilities  of  little 
Jess  than  $43,000.  The  same  statement  shows  assets  over  $48,000.  The 
witness  states  that  during  the  two  years  since  the  firm  commenced  business 
it  had  lost  about  $14,000.  But  in  mailing  tliis  statement  he  includes  the  loss 
of  capital,  and  of  money  lent  by  the  partner,  Toles;  for  it  appears  that  Toles 
put  in  $600,  and  Pettit  $3,000.  Toles  had  also  put  in  (including  rent  not  paid 
to  him)  about  $12,000.  In  the  schedules  attached  to  the  assignment  made 
January  3,  1882,  it  appears  that  the  actual  (not  nominal)  value  of  assets 
was  about  $40,000;  the  nominal,  about  $57,000.  The  liabilities,  exclusive  of 
the  debt  to  Toles,  were  about  $45,000.  From  these  schedules  it  also  appears 
that  Toles  bad  property,  above  incumbrances,  of  the  value  of  about  $SU,0O0; 
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liabililiea,  about  $19,000.  Now.  it  is  true  that  this  property  was  also  mort- 
gaged to  secure  liabilities  of  Toles  &  Fettit  and  of  Toles.  But,  of  course, 
tliese  mortgage  liabilities  are  not  to  be  added  to  the  liabilities  already  stated; 
that  is,  we  are  not  to  deduct  the  mortgages  first  from  tlie  assets,  and  then  to 
set  up  the  total  debts  again»t  the  balance.  We  must  take  the  total  debts  and 
the  total  assets  in  order  to  see  what  was  tlie  condition  of  the  firm.  We  have 
deducted  from  Toles'  real  estate  the  taxes,  and  those  mortgages  which  were 
not  collateral  to  debts  of  Toles  &  Pettit,  or  to  debts  of  Toles,  and  that  makes 
the  value  of  the  real  estate  $20,000.  The  same  witness  made  up  a  statement 
after  the  assignment,  by  which  he  shows  nnpreferred  liabilities  of  Toles  Jb 
Pettit  about  $24,000.  and  assets  to  pay  them  about  $7,000,  leaving  deficiency 
$17,000.  But  it  is  evident  that  in  these  nnpreferred  liabilities  is  included  the 
debt  to  Toles  of  over  $10,000.  Deducting  this,  the  nnpreferred  liabilities  are 
about  $14,000,  and  the  deficiency  about  $7,000.  And  we  have  already  seen 
tliat  of  Toles'  property  there  was  about  $11,000  surplus  applicable  to  these 
debts  of  Toles  &  Pettit.  So  much  for  the  financial  condition  of  the  firm  and 
the  partnei-8  at  the  time  of  the  purchase.  Mr.  Toles  died  before  the  first  trial. 
Mr.  Pettit  testifies  that  he  made  the  purchase  with  a  view  of  paying  for  it, 
and  not  with  any  intent  to  avoid  payment. 

The  plaintiffs  charge  enact  in  the  nature  of  a  crime,  which  must  be  proved, 
and  cannot  be  presumed.  Morris  v.  Talcott,  ut  supra.  The  representations 
alleged  to  have  been  made  by  Toles  &  Pettit  were  made  in  March,  1880,  when 
plaintiffs,  through  their  salesman,  solicited  the  custom  of  this  firm.  During 
the  two  years  the  flrui  bought  some  $7,000  worth  of  the  plaintiffs,  and  (ex- 
cepting  the  last  bill)  paid  for  the  same.  The  plaintiffs  also  charge  that  the 
rating  of  the  firm  on  a  mercantile  agency,  as  it  first  appeared  in  December, 
1879,  and  was  continued  through  1880  and  1881,  was  too  high,  and  that  they 
were  deceived  thereby.  A  letter  of  the  firm  to  one  of  the  firms  of  whom  they 
bought,  in  March,  1880,  refers  to  the  rating  as  from  $40,000  to  $75,000,  and 
says  that  it  is  not  too  high.  This  came  to  the  knowledgeof  plaintiffs.  There 
is  evidence,  too,  that  Tules  &  Pettit  were  8ul>scribers  to  this  agency.  There 
is  a  conflict  of  evidence  as  to  the  alleged  statements  made  by  Fettit  to  the 
salesman.  These  alleged  statements  contained  an  assertion  as  to  Toles  that 
he  was  worth  $75,000.  There  is  no  proof  as  to  what  Toles  was  then  worth. 
It  is  therefore  not  shown  that  the  statement  was  untrue,  or  that  the  rating 
was  then  too  high.  It  is  shown  that  the  firm  did  a  very  good,  if  not  large, 
business,  and  it  is  probable  that  they  did  business  at  a  loss.  But  it  does  not 
appear  when  that  loss  was  enough  to  make  the  firm  insolvent,  if,  indeed,  (in- 
cluding the  assets  of  Toles,)  it  became  insolvent.  We  do  not  think  it  would 
be  pruiitable  for  us  to  detail  the  testimony  in  this  case.  We  have  examined 
it  carefully.  The  question,  as  already  stated,  must  be  one  of  the  intent  of 
the  firm  at  the  time  of  the  purchase.  While  we  may  review  the  report  of  the 
referee  on  questions  of  fact,  we  are  strongly  of  the  opinion,  as  we  have  re- 
peatedly said,  that  generally  the  conclusion  of  an  able  and  impartial  referee, 
who  hears  and  sees  the  witnesses,  is  better  on  questions  of  fact  than  that  of 
an  appellate  court,  which  must  only  read  the  testimony  Even  if  we  should 
think  that  we  might  have  come  to  a  different  conclusion,  we  should  still  hesi- 
tate  to  reverse,  on  that  ground,  the  referee's  findings.  But  in  the  present 
case  we  think  the  report  is  justified  by  the  evidence.  The  alleged  representa- 
tions were  made  some  18  months  before  the  sale  in  question.  It  can  hardly 
be  assumed  that  these  representations  were  made  with  intent  to  defraud.  Thie 
Jinn  went  on  and  did  business  for  nearly  two  years.  Their  sales  during  1881 
were  about  $80,000.  They  did  an  increasing  business,  and  were  behind  their 
orders;  but  it  evidently  appears  that  their  expenses  were  too  great,  and  thos 
they  lost  money.  We  think,  from  an  examination  of  the  evidence,  that,  when 
tliey  made  the  purchase  in  question,  it  is  not  proved  that  they  did  not  intend 
to  pay  for  the  goods,  or  even  that  they  knew  themselves  to  be  iu  such  a  con- 
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dition  that  they  could  not  pay  for  them.  They  were  probably  hopeful,  and 
more  hopeful  than  the  event  warranted.  They  are,  however,  to  be  judged  by 
the  condition  as  it  tlien  appeared  to  them. 

The  plaintiffs  urge  that  Pettit  in  January,  1882,  made  a  false  statement  of 
the  condition  of  the  Arm  to  one  Smith,  manager  of  a  mercantile  agency.  But 
this  statement  could  have  had  no  etTect  on  tlie  plaintiffs  in  their  sale  of  Octo- 
ber previous.  The  same  witness  testifies  to  a  conversation  in  December, 
1881,  in  which  Pettit  said  their  rating  was  correct.  This,  too,  was  after  the 
sale  in  question,  and  thus  was  immaterial  as  to  the  plaintiffs.  The  rating 
originally  given  in  the  books  of  the  agency  was  made,  as  testified,  on  the  re- 
port of  one  Sims,  miide  December  5,  1879.  It  does  not  appear  that  Toles  or 
Pettit  made  any  statements  to  Sims,  or  to  the  mercantile  agency,  on  which 
that  rating  was  based.  It  may  be  argued  that  the  firm  knew  of  the  rating, 
because  they  were  subscribers  to  the  agency,  and  because  of  the  letter  of 
March  3,  1880,  to  Whitier  &  Collins.  Now,  it  is  not  shown  that  at  that  time 
the  members  of  the  firm  were  not  worth  the  sum  at  which  the  firm  was  rated. 
Mr.  Toles  was  evidently  the  man  of  capital  in  the  firm.  How  much  his  prop- 
erty may  have  shrunk  between  March  3,  1880,  and  October  31,  1881,  is  not 
in  evidence.  Without  repeating  the  evidence  any  further,  we  need  only  say 
that  we  see  no  ground  to  reverse  the  report  on  the  facts.  There  are  no  ques- 
tions as  to  the  exclusion  or  admission  of  evidence  which  need  be  considered. 
Judgment  affirmed,  with  costs.    All  concur. 


People  ex  rel.  Dat  v.  Mount  Maodalen  School  of  Industbt. 

(Supreme  Court,  General  Term,  Third  Department.    December  11, 1889.) 

1.  DlSORDERLT  ChiLD — ArKERT  AND  CiOMinTMEIIT. 

Pen.  Code  N.  Y.  J  291,  which  enumerates  various  acta  and  conditions  of  children 
for  which  they  may  be  arrested  and  committed  to  any  reformatory,  and  provides 
that  any  child  coming  within  the  descriptions  mentioned  may  be  arrested  ''as  a  va- 
grant, disorderly,  or  destitute  child,"  was  amended  in  1886  by  omitting  the  words 
quoted.  Hetd,  that  a  commitment  under  this  section,  on  a  charge  of  "being  a  dis- 
orderly child, "  was  illegal,  as  that  is  not  one  of  the  grounds  mentioned. 
fL  am. 

The  provision  of  section  a91,  that  "whenever  any  commitment  of  a  child  shall 
*  *  *  be  adjudged  or  found  defective  a  new  commitment  of  the  child  may  be 
made  or  directed  oy  the  court  or  magistrate,  as  the  welfare  of  the  child  may  re- 
quire, "  does  not  authorize  another  magistrate,  almost  two  years  after  the  commit- 
ment, and  after  a  writ  of  hnbeas  corpus  has  issued,  on  finding  that  the  commitment 
was  defective,  to  commit  the  child  for  a  different  offense  mentioned  in  the  section, 
without  having  the  child  brought  before  him,  and  without  any  new  examination,  or 
legal  evidence  of  what  occurred  at  the  former  examination. 

Appeal  from  special  term,  Bensselaer  county. 

Petition  for  habeas  corpus  by  Margaret  Day  against  the  Mount  Magdalen 
School  of  Industry,  to  deliver  Mary  Day  from  the  custody  of  the  latter.  Fol- 
lowing is  the  opinion  of  the  court  below  on  the  hearing: 

"Edwauds,  J.  The  arrest  aod  commitment  of  Mary  Day  were  made  under 
section  291  of  the  Penal  Code.  That  section  enumerates  various  acts  and  con- 
ditions of  children,  under  16  years  of  age,  for  which  they  may  be  arrested  and 
brought  before  a  proper  court  or  magistrate,  by  whom  they  may  be  committed 
to  any  incorporated  charitable  reformatory  or  other  institution.  There  is  no 
question  that  the  defendant  is  a  proper  institution  to  receive  and  care  for  this 
child,  if  she  was  properly  committed.  The  question  is  as  to  the  validity  of 
the  warrant  of  commitment  by  virtue  of  which  she  is  detained.  This  warrant 
was  made  by  M.  H.  Myers,  assistant  police  magistrate  of  Troy,  and  is  dated 
October  24,  1887.  It  recites  that  Mary  Day  was  brought  before  him,  charged 
'  with  being  a  disorderly  child,'  and  that  she  bad  been  'duly  arraigned  and 
tried  upon  such  charge.'  The  statute  nowhere  provides  that  one  may- be  ar- 
rested, convicted,  and  committed  to  such  an  institution  on  the  charge  of  '  be- 
v.7N.Y.s.no.l4 — 47 
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ing  a  disorderly  child.'  Prior  to  1886  this  section  provided  that  a  child  com- 
ing wittiin  any  of  the  descriptions  or  doing  any  of  the  acts  therein  mentioned 
might  be  arrested  ■  as  a  vagrant,  disorderly,  or  destitute  cliild.'  The  amend- 
ment of  1886  omitted  the  words  in  quotation.  The  magistrate  has  no  juris- 
diction to  commit,  except  for  one  of  the  several  causes  enumerated  in  the  sec- 
tion. Being  a  disorderly  child  is  not  one  of  these.  I  think,  therefore,  that 
the  commitment  was  illegal.  This  is  one  of  the  grounds  on  which  the  relator, 
wlio  is  the  mother  of  the  child,  asks  for  her  discharge. 

"The  counsel  of  the  defendant,  evidently  appreciating  the  fact  that  this 
warrant  of  commitment  is  defective,  seeks  to  have  the  child  detained  by  virtue 
of  another  warrant  of  commitment,  made  by  another  m^istrate,  after  the  writ 
of  habeas  corptu  herein  was  allowed  and  served.  This  last  warrant  is  dated 
July  29,  1389,  and  is  made  by  William  Bonobue,  police  magistrate  of  Troy. 
It  recites  that  Mary  Day  had  been  brought  before  him, — which,  however,  is 
conceded  by  defendant's  counsel  on  tlie  argument  to  be  an  error;  recites  a 
conviction  by  Michael  H.  Myers  on  October  24, 1887;  and  that  the  commit- 
nient  by  Myers  *  is  defective,  in  that  it  describes  the  said  Mary  Day  with  being 
charged  with  being  a  disorderly  child.'  It  then  orders  and  adjudges  'that  a 
new  commitment  be  made,  and  that  the  said  Mary  Day  be  convicted  of  fre- 
quenting houses  of  prostitution,  and  being  in  concert  saloons,  dance-houses,' 
and  of  various  other  acts, — all  of  which  are  enumerated  in  section  291  of  the 
Penal  Code  as  causes  for  which  a  child  under  16  years  may  be  committed. 
Doubtless  this  was  done  under  the  provision  of  section  291  which  says :  'When- 
ever any  commitment  of  a  child  shall,  for  any  reason,  be  adjudged  or  found 
defective,  a  new  commitment  of  the  child  may  be  made  or  directed  by  the 
court  or  magistrate,  as  the  welfare  of  the  child  may  require.'  The  purpose  is 
to  permit  the  committing  magistrate  to  make  a  new  commitment  where  the 
child  has  been  regularly  arrested,  brought  before  him,  convicted  of  some  act 
mentioned  in  the  section,  and  the  commitment  made  by  him  thereupon  is 
found  to  be  defective.  In  this  case  we  have  another  magistrate,  nearly  two 
years  after  the  conviction,  after  a  writ  oi  habeas  corpus  has.  been  served,  find- 
ing that  the  commitment  is  defective,  making  out  a  new  commitment  for  s 
different  offense;  and  this,  without  having  tlie  cliild  brought  before  him,  with- 
out any  new  examination  or  legal  evidence,  without  legal  evidence  or  even 
personal  knowledge  of  what  occurred  on  the  former  examination,  or  that  tlie 
charge  against  the  girl  was  different  from  that  specified  in  the  warrant  of 
commitment.  A  bare  statement  of  the  facts  is  all  that  is  necessary  to  make 
the  error  apparent. 

"The  defendant  sets  up  an  adjudication  on  the  merits  by  the  county  jadge 
of  Rensselaer  county  in  November  last,  on  return  to  a  writ  issued  upon  the 
application  of  the  father  of  the  child.  Although  previous  adjudications  in  pro- 
ceedings by  habeas  oorpus  are  no  answer  to  a  new  writ,  (People  t.  Brady, 
56  K.  Y.  182,)  yet,  if  there  had  been  such  adjudication  by  the  learned  jndge, 
I  would  at  least  hesitate  to  entertain  these  proceedings,  but  it  now  clearly  ap- 
pears that  there  was  no  such  adjudication.  Indeed,  this  question  was  not 
presented  to  him.     For  the  reasons  stated,  Mary  Day  must  be  dissharged." 

The  people  and  defendant  appeal. 

Argued  before  Leabned,  P.  J.,  and  Lakdon  and  FiSH,  JJ. 

James  H.  Ryan,  for  defendant.  Letots  B.  Chrifflth,  Dist.  At^.,  for  the  Peo- 
ple.   /.  8.  Wheeler,  for  relator. 

No  opinion.    Judgment  affirmed,  on  opinion  of  court  l>eloir. 
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GAMKBON  t.  TBIBiniB  Ass'H. 
(Supreme  Cowrt,  General  Term,  First  Department.    December  3, 1889.) 

1.  IdBBI,  Ain>  Sl.Ain>BB— MaUOC— EtISENCK.        • 

In  an  action  for  libel,  defendant  pleaded,  in  mitigation  of  damages,  that  the  al- 
leged libelous  pnblicatlons  were  based  on  a  telegram  received  from  its  correspond- 
ent, and  were  published  in  good  faith,  and  without  malice,  as  items  of  public  news.  It 
appeared  that  this  telegram  was  based  on  one  received  by  the  correspondent,  and 
the  publication  charged  that  plaintiff  had  been  couTlcted  of  swindling,  while  the 
original  telegram  simply  charged  that  he  had  been  convicted  of  violating  the  laws. 
Held,  that  the  correspondent's  testimony  as  to  how  the  discrepancy  occurred,  and 
as  to  the  grounds  of  his  belief  that  the  telegram  sent  by  him  was  true,  was  admis- 
sible to  disprove  malice,  as  bearing  on  plaintiff's  right  to  punitive  damages. 
i.  Same— Instructions. 

One  of  the  alleged  libelous  publications  charged  plaintiff  geberally  with  being  an 
"ex-convict, "  and  defendant  pleaded  Justification.  On  cross-examination  of  plaintiff 
as  a  witness,  after  he  had  testified  that  he  had  been  convicted  of  violating  the  liq- 
uor law,  and  served  a  term  of  Imprisonment  therefor,  the  record  of  such  convio- 
Uon  was  admitted  in  evidence.  Seld,  that  it  was  error  to  charge  that  the  recoid 
was  to  be  considered  only  on  the  question  of  plaintiff's  credibility,  as  its  object  was 
to  show  the  truth  of  the  charge  that  be  was  an  "ex-convict, "  and  the  question  of 
what  was  meant  by  that  term  was  for  the  jury,  in  connection  with  a  previous  charge 
that  plaintiff  had  been  convicted  of  swindling.    Van  Bsuira^  P.  J.,  Oissenting. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Alexander  Cameron  against  the  Tribune  Association  for  libel. 
Judgmenton  verdict  for  plaintiff,  defendant's  motion  for  new  trial  denied, 
and  defendant  appeals. 

Argued  before  Yam  Brunt,  P.  J.,  and  Bbadt  and  Macombbr,  JJ. 

Saokett  &  Bennett,  {James  C.  Carter,  of  counsel,)  for  appellant.  Wallace 
JfaoFarlane,  for  respondent. 

Bradt,  J.  This  was  an  action  to  recover  damages  for  two  libelous  publi- 
-cations  injuriously  affecting  the  plaintiff's  character.  The  first  was  published 
on  the  8th  of  May,  1885.  by  the  defendant,  and  the  second  upon  the  9tb 
of  May,  1885.  The  first  publication  contains  three  distinct  assertions,  each 
of  which  is  clearly  libelous,  if  not  proved  to  be  true:  First,  that  the  plain- 
tiff had  swindled  a  relative;  second,  that  he  was  indicted,  convicted,  sen- 
tenced, and  served  a  term  of  imprisonment  for  this  offense ;  third,  that  he  swin- 
dled the  state  of  Maine  by  procuring  the  payment  of  fraudulent  bills.  To  the 
first  of  these  a  Justification  was  set  up  in  the  answer.  The  second  was  unde- 
fended. The  third  was  also  justified.  The  second  publication,  namely,  that 
which  was  made  upon  the  9th  of  May,  contained  three  distinct  charges,  each 
■of  which  was  libelous,  unless  proved  to  be  true:  First,  that  the  plaintiff  was 
a  swindler;  sxond,  that  he  was  an  ex-convict;  third,  that  he  had  served  a 
term  in  prison  for  swindling.  To  the  first  of  these  charges  the  same  justifi- 
cation against  the  prior  c£trge  of  swindling  a  relative  was  alleged.  This 
charge  was  a  repetition  Bul»tantially  of  the  libel  contained  in  the  first  publi- 
-cation  to  the  same  effect.  To  the  second  charge,  namely,  that  he  was  an  ex- 
convict,  a  justification  was  set  up,  and  also  to  the  third  charge.  These  two 
publications,  united,  show  four  separate  charges,  of  which  three  were  sought 
to  be  Justified;  or,  to  state  it  in  another  way,  the  answer  alleged  a  justifica- 
tion of  all  the  charges,  except  that  part  of  the  publication  which  asserted  that 
the  plaintiff  had  been  indicted  for  swindling  his  relatives,  and  was  tried,  con- 
Ticted,  and  sentenced  therefor.  The  defendant  alleged,  in  addition  to  the  justi- 
flcatiou  and  other  matters,  that  the  plaintiff  was  a  man  of  bad  character,  that 
bis  general  character  and  reputation  were  bad,  in  mitigation  of  damages;  and 
4il80,  for  the  same  purpose,  that  the  articles  complained  of  were  based  upon  a 
tel^ram  received  from  its  correspondent  in  Boston,  in  the  usual  course  at 
business,  and  were  printed  by  the  defendant  in  good  faith  and  without  mal- 
ice, as  items  of  public  news,  and  containing  matters  of  public  interest,  which 
it  was  its  duty  to  publish  for  the  information  of  the  public  and  the  readers  of 
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the  newspaper;  and  that  the  defendant,  its  editors  and  publishers,  believed 
the  facts  contained  in  the  articles  to  be  true. 

Upon  the  various  issues  springing  out  of  this  condition  of  the  pleadings  a 
largeatnount  of  evidence  was  ta^pn,  the  defendant  seeliing  to  establish  the 
truth  of  the  charges  for  which  justiflcation  was  pleaded,  and  the  plaintiff  to 
overcome  tlieir  asserted  truth,  so  far  as  it  could  be  done,  by  the  evidence 
which  was  introduced  on  his  behalf.  Inasmuch,  however,  as  the  plaintiff 
was  entitled  to  punitive  damages  in  addition  to  those  which  be  alleged  he  had 
snstHiiied  both  generally  and  by  special  averment,  everything  that  legitimately 
bore  upon  the  question  of  malice  the  defendant  was  entitled  to  prove.  Tlie 
rulings  in  reference  to  testimony  of  the  character  suggested,  and  which  were 
naturally  germane  to  the  subject  stated,  were  not  received,  at  least  in  in- 
stances, and  the  effect  of  testimony  designed  to  justify  the  charge  that  the 
plaintiff  was  an  ex-convict  was  not  given  its  full  legal  effect,  but  limited  in 
its  operation,  in  violation  of  the  rules  of  evidence.  The  first  publication  was 
predicated  of  a  dispatch  received  by  the  Boston  correspondent  of  the  defend- 
ant from  Bangor,  in  the  state  of  Maine,  which  charged,  among  other  things, 
that  the  plaintiff  had  been  indicted  for  violating  the  laws  of  that  state,  and 
compelled  to  pay  a  Jieavy  tine,  and  to  serve  a  terra  of  imprisonment  in  the 
Hancock  county  jail.  The  article  based  upon  this  stated,  among  other  things, 
that  he  was  indicted  for  the  offense  of  swindling  a  relative,  tried,  convicted, 
and  sentenced  to  pay  a  heavy  fine,  and  to  serve  a  term  in  jail.  There  was  a 
decided  discrepancy  between  the  original  dispatch  and  the  publication;  the 
original  dispatch  only  stating,  in  reference  to  a  conviction,  that  the  plaintiff 
had  been  indicted  and  convicted  for  violating  the  laws  of  the  state  of  Maine. 
Mr.  Bryant,  the  Boston  correspondent  of  the  defendant,  was  asked  whether 
he  could  state  how  the  discrepancy  between  the  two  dispatches — that  which 
was  received  from  Maine  and  that  which  he  sent  to  the  defendant  in  a  con- 
densed form — occurred.  The  question  was  objected  to  by  the  plaintiff  as  im- 
material and  incompetent,  and  the  objection  sustained,  to  which  the  defend- 
ant excepted.  The  witness  then  stated  that  the  dispatch  was  sent  to  the  de- 
fendant by  him  in  entire  good  faith,  and  in  the  belief  that  the  facts  stated  in 
it  were  true.  He  was  then  asked  what  were  the  grounds  of  his  belief,  and 
this  was  objected  to  as  immaterial.  A  colloquy  then  look  place  between  the 
court  and  the  defendant's  counsel,  but  the  result  was  that  the  qaestion  with 
regard  to  the  attempted  explanation  of  the  discrepancy  remained  intact,  and 
the  explanation  was  therefore  excluded. 

The  importance  of  this  evidence  is  made  clear  from  the  fact  that  the  learned 
justice,  in  submitting  the  case  to  the  jury,  charged  them  that  if  the  evidence 
showed  that  the  defendant  acted  in  good  faith,  and  used  ail  proper  and  rea- 
sonable care  and  caution  in  procuring  the  news  items  complained  of,  that  fact 
should  be  taken  into  consideration  by  them  in  mitigation  of  damages;  and. 
further,  that  if  the  publication  was  made  in  good  faith,  and  in  the  belief  that 
it  was  true,  the  plaintiff  would  not,  under  such  circumstances,  be  entitled  to 
exemplary  damages.  The  learned  judge  also  charged  that,  this  being  an  ac- 
tion for  libel,  the  defendant,  although  pleading  a  justification  in  part,  might 
notwithstanding  prove  mitigating  circumstances;  and,  further,  that  if  the 
jury  believed  that  an  unintentional  error  crept  into  the  dispatch  in  condens- 
ing the  news  in  the  Boston  office,  they  should  not  consider  that  as  showing 
malice,  if  it  was  unintentional  and  made  in  good  faith.  The  object  of  the 
evidence  considered,  and  which  was  excluded,  might  have  had  a  very  impo^ 
tant  bearing  upon  the  question  of  punitive  damages,  for  the  reason  that  the 
defendant's  object  was  to  show  that  the  error  was  unintentional,  and  there- 
fore not  malicious.  It  thus  not  only  related  to  that  part  of  the  charge  of  the 
learned  judge  already  suggested,  namely,  that,  if  an  unintentional  error  crept 
into  the  dispatch,  the  change  occasioned  by  it,  in  the  character  of  the  original 
dispatch,  was  not  to  be  considered  as  evidence  of  malice,  but  also  to  the  as- 
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sertion  that  the  plaintiff  was  convicted  for  flwindling,  and  which  was  a  veiy 
important  feature  of  the  defamatory  publication.  The  result  was  that,  while 
it  was  declared  that  If  the  discrepancy  was  "unintentional  and  in  good  faith" 
it  must  not  be  considered  as  evidence  of  malice,  the  evidence  leading  to  an 
explanation  which  might  have  shown  it  to  be  unintentional  and  in  good  faith, 
and  thus  deprive  it  of  any  malicious  element,  was  excluded.  There  can  be  no 
doubt  that  this  was  error.  It  was  in  hostility  to  the  rule  in  relation  to  puni- 
tive damages,  which  the  learned  judge  laid  down  for  guidance  of  the  jury  on 
that  subject,  and  evidence  was  clearly  admissible  to  disprove  malice,  if  ttu> 
>  explanation  sought  could  be  satisfactorily  made. 

In  actions  of  this  character  the  damages  are  compensatorf  and  punitlfVi 
{Bush  V.  Prosser,  11  N.  Y.  347,)  and  the  rule  is  well  settled,  as  stated  by  Mr. 
Starkie,  that  the  defendant  may,  with  a  view  to  the  damages,  give  evidence 
to  disprove  the  existence  of  a  malicious  motive  at  the  time  of  publishing  the 
defamatory  matter.  Folfc.  Starkie,  Sland.  ( Wood's  Notes,  g  720.)  The  adju- 
dicated cases  bearing  upon  this  principle  are  numerous  and  uniform.  Ben- 
nett V.  amith.  23  Hun,  50-53;  Taylor  v.  Church,  8  N.  Y.  452;  MoKowa  v. 
Hunter,  80  N.  Y.  625;  Dolevin  v.  Wilder,  34  How.  Pr.  488;  Buth  V.  Proa- 
ser,  supra.  In  Bermett  v.  Smith  the  defendant,  called  on  his  own  behalf,  was 
asked,  in  regard  to  the  libel,  "Why  did  you  write  it?"  but  the  question  was 
excluded.  This  was  lield  to  be  erroneous.  The  law,  it  was  said  in  that  case, 
presumes  the  existence,  not  the  character,  of  the  defendant's  malice.  That 
character,  therefore,  becomes  a  material  fact,  and  hence  the  defendant's  mo- 
tive or  intent  equally  material.  In  Dolevin  v.  Wilder  it  is  said  that  one  of  the 
rules  of  evidence  is  to  admit  proof  of  any-  fact  which  may  possibly  bear  on  the 
question  of  malice.  In  Taylor  v.  Church  the  plaintiff's  witness,  who  was 
employed  to  print  the  defamatory  matter,  was  asked  whether  the  defendant 
requested  him  to  do  it  in  as  private  and  confidential  a  way  as  he  could,  and 
whether  it  was  not  agreed  between  him  and  the  defendant  that  it  should  be 
done  in  that  manner,  which  was  excluded.  This  was  held  to  be  error.  j£W- 
ETT,  J.,  said  the  evidence  called  for  was  pertinent  and  material  in  respect  to 
the  motives  of  the  defendant  in  procuring  the  publication  complained  of.  It 
tended  to  disprove  that  the  defendant  was  influenced  by  malice  to  injure  the 
plaintiff  by  publication,  and  therefore  pertinent  upon  the  question  in  respect 
to  the  amount  of  damages  to  be  given,  beyond  a  full  compensation  for  the  in- 
jury, by  way  of  punishment  or  example.  See.  also,  Samuels  v.  Association, 
9  Hun.  295.  where  it  was  said  by  Davis,  P.  J.,  that  when  the  defendant  gives 
evidence  tending  to  prove  malice,  then  it  is  the  duty  of  the  judge  to  submit 
to  the  jury  the  question,  as  one  of  fact,  whether  such  malice  existed  in  the 
publication.  This  view  was  affirmed  in  75  K.  Y.  604,  the  court  of  appeals 
adopting  the  dissenting  opinion  of  the  presiding  justice  in  this  court.  The 
rule,  it  must  be  observ^,  requires  the  admission  of  evidence  tending  to  show 
the  absence  of  actual  malice,  as  contradistinguished  from  malice  presumed, 
and  for  the  reason  that,  if  such  proof  be  not  given,  the  double  burden  may  be 
imposed,  one  for  a  proper  compensation  for  injury  sustained,  and  the  other 
one  by  way  of  exemplary  punishment. 

It  appears,  further,  that  during  the  cross-examination  of  the  plaintiff  ttie 
defendant's  counsel  produced  an  autlienticated  copy  of  the  record  of  the  con- 
viction of  the  plaintiff  for  viulating  the  Maine  liquor  law,  and  this  incident 
occurred  after  be  had  stated  that  he  was  tried  by  a  jury  for  such  an  offense, 
found  guilty,  and  sentenced  to  Imprisonment  in  the  county  jail,  which  he 
therein  served.  This  was  admitted,  however,  only  as  a  part  of  the  cross-ex- 
amination of  the  witness,  and  declared  by  the  court  competent  only  for  that 
purpose,  and  in  the  course  of  the  charge  the  jury  were  substantially  told  tliat 
the  conviction  mentioned  was  to  be  considered  by  them  in  determining  the 
truth  or  the  credibility  that  should  be  given  to  the  plaintiff's  testimony;  and 
for  that  reason,  and  for  that  reason  only,  the  judge  said  it  was  admissible  in 
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evidence.  To  this  the  defendant's  counsel  excepted,  the  exception  appearing^ 
upon  the  record  being:  "Ttie  defendant's  counsel  duly  excepted  to  that  part 
of  the  charge  in  which  the  court  charged  that  the  record  of  conviction  put  in 
evidence  can  only  go  to  the  credibility  of  the  plaintiff."  This  part  of  the 
charge  appears  to  have  been  erroneous.  The  object  of  the  record  was  to  show 
that  the  statement  that  the  plaintiff  was  an  ex-convict  is  true.  The  defendant 
insists,  upon  this  subject,  and  properly,  that  a  person  who  is  found  guilty  by  a 
proper  tribunal  of  a  crime  against  the  laws  of  any  state  becomes  by  virtue 
thereof  a  convict,  and  thereafter  he  is  correctly  termed  an  "ex-convict."  This 
might  perhaps,  under  some  circumstances,  be  regarded  as  a  very  ungenerous-  • 
view  of  the  subject,  but  It  Is  nevertheless  legally  correct.  All  thedefloitions 
of  the  words  "convict"  and  "conviction"  (as  asserted  by  the  defendant's  coun- 
sel) in  the  English  lexicons  and  law  dictionaries  in  general  use,  as  well  as  by 
the  chief  text-writers,  agree  in  including  within  tbeterm  "convict"  every  per- 
son duly  found  guilty  by  a  legal  tribunal  of  a  crime,  whether  it  be  a  mis- 
demeanor or  a  felony.  Wetot.  Diet.;  Worcest.  Diet.;  Burrill,  Law  Diet.; 
Bouv.  I^w  Diet.;  Stormouth,  Eng.  Diet.  By  the  Code  of  Criminal  Procedure, 
§  S,  it  is  provided  that  no  person  can  be  punished  for  a  crime  except  upon 
legal  conviction  in  a  court  having  jurisdiction  thereof.  And  in  Blanfus  v. 
People,  69  N.  Y.  109,  FoLOER,  J.,  said:  "In  ordinary  phrase,  the  meaning 
of  the  word  *  conviction '  is  the  Anding  by  a  jury  of  a  verdict  tliat  the  accused 
is  guilty."  And  again,  in  Sohiffer  v.  Prtiden,  64  N.  Y.  52,  the  same  judge 
also  said:  "Doubtless  the  word  '  conviction '  ordinarily  signities  the  finding  of 
the  Jury  by  a  verdict  that  the  accused  is  guilty.  Yet  the  word  sometimes  de- 
notes the  final  judgment  of  the  court." 

If  by  the  phrase  "ex-convict"  the  defendant  meant  to  assert  that  the  plain- 
tiff was  an  ex-convict  because  he  had  been  convicted  of  the  offense  of  swindUng 
a  relative,  and  sentenced  therefor,  as  charged  in  the  first  publication,  thedes- 
ignation  was  unjustified;  and  doubtless  it  was  this  view  which  controlled  the 
learned  Justice  in  the  court  below  in  limiting  the  effect  of  a  record  showing  a 
conviction  for  another  offense.  Nevertheless  the  question  of  what  was  in- 
tended should  have  been  submitted  to  the  jury,  as  was  done  in  the  case  of 
Perry  v.  Man,  1  B.  I.  263.  There  the  libel  was  in  a  printed  circular  in  which 
the  person  was  called  a  "convicted  felon."  In  Justification  the  defendant  was 
permitted  to  allege  and  prove  that  the  plaintiff  had  been  convicted  upon  a 
charge  of  violating  the  excise  law.  The  learned  judge  there  said:  "If  the 
Jury  think  the  term  ■  convicted  felon '  in  the  publication,  taken  in  connection 
with  the  context,  and  with  the  evidence  in  the  cause,  would  be  understood 
by  the  public  to  mean  only  an  offender  against  the  license  law,  then  tlie  plain- 
tiff has  no  cause  of  action  for  this  part  of  the  publication.  If,  on  the  other 
hand,  the  jury  think  the  terms  are  to  be  understood  in  the  strictly  legal  and 
technical  sense,  then  the  defense  of  this  part  of  the  publication  fails."  And 
this  latter  view  was  predicated  of  the  proposition  that  at  common  law  the 
term  "felony"  comprehended  a  large  cIhss  of  high  crimes,  as  well  aa  tlioee  of 
8  less  atrocious  character;  felony  at  common  law,  however,  always  drawing 
after  it  a  forfeiture  of  goods  and  chattels.  The  limitation  placed  upon  the 
effect  of  the  record,  tlierefore,  and  by  which,  as  we  have  seen,  it  was  admittMl 
only  for  the  purpose  of  affecting  the  plaintiff's  credibility  and  for  no  other 
purpose,  was  erroneous.  It  should  be  borne  in  mind,  in  considering  this  feat- 
ure of  the  appeal,  that  the  plaintiff  was  designated  generally  as  an  "ex-con- 
vict" in  the  second  publication,  and  not  directly  in  connection  with  the  charge 
of  swindling,  which  was  also  general,  although  it  might  have  been  found  by 
the  jury  to  have  meant  that,  upon  proper  deliberation  upon  that  subject  under 
the  guidance  of  the  court.  The  learned  judge,  however,  by  his  ruling,  ex- 
eluded  absolutely  all  other  considerations,  and  the  defendant  had  no  benefit 
yrhatever  of  the  proof  mentioned  relating  to  that  issue. 

Although  other  questions  are  presented  on  behalf  of  the  defendant  by  ex- 
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oeptions  duly  taken,  it  is  not  deemed  necessary  to  consider  them,  inasmuoli  as 
those  considered  make  it  necessary  for  us  to  reverse  tlie  judgment,  and  order 
a  new  trial. 

Maoohber,  J.  I  concur.  I  also  concur  in  that  portion  of  the  opinion  of 
the  presiding  justice  which  holds  to  be  erroneous  the  ruling  of  the  trial  court 
by  which  the  facts  and  circumstances  showing  the  good  faith  of  the  sender  of 
the  condensed  dispatch  were  excluded. 

Van  BRtTNT,  P.  J.,  {disaenting.)  I  cannot  concur  in  the  conclusion  ar- 
rived  at  by  Mr.  Justice  Bbasy  in  respect  to  some  of  the  rulings  upon  which 
he  founds  his  conclusion  that  the  judgment  appealed  from  should  be  reversed 
and  a  new  trial  ordered.  It  is  said  that  the  learned  judge  erred  in  limiting 
theeffect  of  the  judgment  roll  showing  that  the  plaintiff  had  been  convicted 
of  violating  the  excise  law  of  the  state  of  Maine  to  the  question  of  his  credibil- 
ity. An  examination  of  the  publication  complained  of  shows  conclusively  that 
the  word  "ex-convict"  was  used  in  connection  with  the  charge  of  swindling 
his  relatives,  and  that  it  in  no  manner  referred  to  any  other  offense  for  which 
the  plaintiff  had  been  tried  and  convicted.  The  publication  of  the  7th  of  May 
expressly  states  that  the  plaintiff  was  indicted  for  the  offense  of  swindling  his 
employers,  tried,  convicted,  and  sentenced  therefor  to  pay  a  heavy  fine,  and  to 
a  term  in  jail.  The  publication  of  the  9th  of  May,  1885,  calls  plaintiff  a  swin- 
dler and  ex-convict;  and  that  the  term  "ex-convict"  was  applied  because  of  a 
conviction  for  swindling,  and  was  intended  to  refer  to  such  u  conviction,  and 
nothing  else,  is  evident  from  anotlier  clause  of  the  same  article,  which  says: 
"It  gladdens  the  heart  of  the  mugwump,  does  it,  to  iearn  that  a  man  who  has 
served  his  term  in  prison  for  swindling  is  now  chosen  treasury  agent  by  are- 
form  president?"  Under  this  state  of  the  proof,  there  was  no  opportunity  for 
the  jury  to  draw  the  conclusion  that  the  term  "ex-convict"  was  used  in  any 
other  connection  than  that  referring  to  his  conviction  for  tlie  offense  of  swin- 
dling. There  seems,  therefore,  to  have  been  no  error  committed  by  the  learned 
Judge  in  excluding  this  record  of  the  conviction  of  the  plaintiff  for  violation 
of  the  excise  law  from  the  consideration  of  tlie  jury,  except,  so  far  as  it  im- 
paired his  credibility. 

As  to  the  exclusion  of  the  question,  "Can  you  state  how  the  discrepancy  be- 
tween the  two  occurred?"  The  whole  of  the  paragraph  which  concluded  with 
this  question  is  as  follows:  "In  the  original  dispatcli,  as  received  by  you, 
occurs  the  following:  •  Mr.  Cameron  came  to  Ellsworth,  Maine,  from  Aber- 
deen, Scotland,  before  he  was  of  age,  and  went  to  work  for  a  relative  at  that 
place  for  $15  a  month.  At  the  expiration  of  about  two  years  and  a  half  he 
had  swindled  his  employer  out  of  about  ^,000,  leaving  him  nearly  ruined; 
and  he  had  also  been  indicted  for  violating  the  laws  of  the  state  of  Maine,  and 
compelled  to  pay  a  heavy  fine,  and  serve  a  term  of  imprisonment  in  th4  Han- 
cock county  jail.'  The  condensed  dispatch  reads:  'At  the  end  Of  a  couple 
of  years  his  employer  found  that  his  relativebad  nearly  ruined  him,  swindling 
him  out  of  several  thousand  dollars.  He  was  indicted  for  the  offense,  tried, 
convicted,  and  sentenced  to  pay  a  heavy  fine,  and  to  serve  a  term  in  jail.' 
Can  you  state  how  the  discrepancy  between  those  twooccurred?"  This  ques- 
tion called  for  facts, — those  facts  and  circumstances  which  caused  the  witness 
to  fall  into  the  error  which  was  contained  in  the  condensed  dispatch.  Al- 
though I  do  not  think  that  the  mental  operations  of  the  witness  were  compe- 
tent evidence,  3'et  the  facts  and  circumstances  surrounding  the  sending  of  the 
condensed  dispatch  were  very  pertinent  upon  the  question  of  malice.  These 
the  witness  was  not  allowed  to  state,  except  in  a  very  restricted  manner,  and 
be  was  expressly  precluded  from  stating  by  an  express  ruling  what  the  wit- 
ness knew  of  the  character  of  the  sender  of  the  original  dispatch.  This  cer- 
tainly was  an  important  element  tu  be  considered  by  the  jury  in  determining 
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whether  punitive  damages  shonid  be  imposed  or  not,  and  also  the  amount. 
Although  the  high  character  of  the  sender  might  not  entirely  excuse,  it  might 
mitigate,  in  the  minds  of  the  jury.  The  witness,  therefore,  was  not  allowed 
to  state  the  facts  and  circumstances  attending  the  sending  of  the  condensed 
dispatch;  and  after  he  had  testifled  that  this  dispatch  was  sent  in  entire  good 
faith,  and  in  the  belief  that  the  facts  stated  were  true,  he  was  precluded  from 
showing  why  he  believed  it  to  be  true,  or  that  he  had  not  given  credence  to  the 
statements  of  a  mere  adventurer,  but  had  relied  upon  the  representations  of  a 
person  of  character  and  standing.  I  cannot  but  conclude  that  the  exclusion 
of  this  evidence  worked  great  injustice  to  the  defendant,  and  that  because  of 
it  the  judgment  appealed  from  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  event. 


Basber  Asphalt  Payino  Ck>.  v.  Brand  «t  at, 

(Supreme  Court,  Oeneral  Term,  First  Department,    December  3, 1889.) 

L  Actions  ok  CoKTBAors — Bbbach — Plbadino — Complaint. 

A  oomplaint  In  an  action  for  breach  of  a  covenant  not  to  sell  asphalt  for  pave- 
ments  and  blocks,  except  to  certain  persons  in  certain  cities,  alleging  sales  by  de- 
fendant without  any  proTislon  that  the  asphalt  should  not  be  used  for  the  specified 
Surposes,  that  It  had  been  used  by  defendant's  vendee  for  those  purposeB,  and  that 
efendant  had  notified  plaintiff  of  his  intention  to  sell  more  for  the  same  purposes, 
is  not  demurrable  in  that  it  contains  an  averment  that  defendant's  vendee  knew  of 
defendant's  covenant,  and  purchased  subject  thereto. 
2.  Samb— RasTaAiNT  or  Tbass. 

The  complaint  does  not  show  prima  facie  that  the  contract  U  void  aa  tending  to 
create  a  monopoly,  or  to  enhance  the  price  of  asphalt  pavements. 
8.  Same— Parties— Assionment. 

Where  plaintiff's  assignor  entered  into  the  contract  with  defendant  in  Ms  own 
name,  and  assigned  all  bis  interest  to  plaintiff,  it  is  immaterial  that  he  referred  to 
himself  in  the  contract  aa  representing  a  certain  company,  which  ia  not  made  a 
party  to  the  action, 
i.  Same. 

Even  if  the  company  were  the  prlncij^l,  an  averment  in  the  complaint  that  cer- 
tain i>ersoDS,  whom  it  may  be  fairly  Implied  constituted  the  company,  assigned  all 
their  interest^ln  the  contract  to  plaintiJE,  auffloiently  shows  that  plamtlfl  is  vested 
with  the  company's  interest. 

6.  ASSIONMENT — COKTRACTS. 

Such  a  contract  is  assignable,  and  enforceable  in  equity. 

Appeal  from  special  term.  New  York  county. 

Action  by  the  Barber  Asphalt  Paving  Company  against  James  Brand  and 
Matthew  Taylor,  impleaded  with  the  National  Vulcanite  Company.  Defend- 
ants Brand  and  Taylor  separately  demurred  to  the  complaint,  and  from  a 
judgment  overruling  their  demurrers  they  appeal 

Argued  before  Van  Bkunt,  F.  J.,  and  Daniels  and  Barrett.  J.T. 

Cottdert  Bros.,  {Paul  Fuller,  of  counsel,)  for  appellant  Brand.  Shepard 
<f  Osborne,  (  William  H.  Shepard,  of  counsel.)  for  appellant  Taylor.  Wn. 
W,  Niles,  Jr.,  (  Wm.  W.  Niles,  of  counsel,)  for  respondent. 

Barrrtt,  J.  Brand's  demurrer  is  solely  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sutticient  to  constitute  a  cause  of  action  as  against 
him.  This  complaint  sets  forth  a  contract  between  Brand  and  one  Barber, 
wliereby,  for  a  good  consideration.  Brand  covenanted  "not  to  sell  asphalt  to 
be  uscxi  in  the  laying  of  sheet-asphalt  street  pavements,  or  in  making  asphalt 
blocks,"  except  to  certain  persons  in  Philadelphia,  Baltimore,  Washington, 
and  Brooklyn,  for  use  in  their  respective  cities.  All  rights  acquired  under 
this  contract  were  subsequently  assigned  to  the  plaintiff,  who  now  charges  a 
violation  of  his  covenant  by  Brand,  acting  in  collusion  with  Taylor  and  the 
Vulcanite  Company.  Transfers  from  Brand  to  Taylor,  and  from  Taylor  to 
the  Vulcanite  Company,  are  set  forth;  and  it  is  averred  that  such  transfen^ 
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with  acoompanying  agreements  for  the  purchase  and  nse  of  asphalt,  were 
made  without  any  condition  or  provision  that  such  asphalt  should  not  be  used 
for  street-paving.  It  is  further  averred  that  under  these  transfers  and  agree- 
ments  the  Vulcanite  Company  has  already  purchased  asplialt,  and  used  it  in 
laying  down  sheet-asphalt  street  pavements  of  substantially  the  same  kind  as 
those  which  the  plaintiff  is  engaged  in  laying,  and  that  Brand  has  notified 
the  plaintiff  that  he  was  about  to  furnish  asphalt  to  the  Vulcanite  Company 
for  such  purposes.  The  main  ground  of  the  demurrer  seems  to  be  that  Brand 
notified  the  Vulcanite  Company  of  his  covenant  with  Barber,  and  that  that 
company  purchased  "subject  thereto."  I  am  unable  to  see  what  answer  this 
is  to  the  charge  that  Brand  has  violated  his  covenant,  and  proposes  to  con- 
tinue such  violation.  The  statement  in  the  coraplaint  that  the  Vulcanite 
Company  "bought  subject"  to  the  contract  between  Brand  and  Barber  is  sim- 
ply the  pleader's  conclusion  as  to  the  legal  effect  of  the  facts.  Those  facts 
are  ttiat  the  transfers  and  agreements  under  which  the  Vulcanite  Company  is 
proceeding  contain  no  condition  or  provision  corresponding  to  that  embodied 
in  the  agreement  between  Brand  and  Barber.  The  company,  however,  had 
notice  of  the  condition  contained  in  the  latter  agreement;  and  the  effect  of 
that  notice,  in  the  pleader's  estimation,  is  that  the  company,  notwithstanding 
the  absence  of  a  similar  covenant  or  condition  in  its  agreement,  tooli  subject 
to  the  original  covenant.  Brand,  in  effect,  says  to  the  company:  "I  am 
bound,  but  I  will  sell  asphalt  to  you  in  violation  of  my  agreement;  asphalt 
which  you  are  to  use  for  the  very  purposes  debarred  to  me.  Now,  if  J-ou  are 
stopped  from  so  using  it,  remember  I  showed  you  my  covenant;  and  you  must 
not  have  recourse  to  me."  To  say  that  under  such  circumstances  there  is  no 
cause  of  action  against  Brand,  amounts  to  the  contention  that  a  conspiracy  to 
evade  one's  bargain  cannot  be  checlted,  if  the  conspirators  are  perfectly  franlc 
with  each  other.  There  is  not  a  word  in  the  complaint  indicating  that  either 
Brand's  or  Taylor's  transfers  or  agreements  contained  any  provision  to  the 
effect  that  they  were  subject  to  the  original  covenant  with  Barber.  On  the 
contrary,  the  plain  effect  and  meaning  of  the  statements  made  is  tliat  nothing 
of  the  kind  was  embodied  in  these  instruments;  that  they  were  entirely  with- 
out limitation;  that  their  objects  and  purposes  were  to  evade  Brand's  cove- 
nant,— a  covenant  which  was  well  known  to  all  parties;  that  such  objects 
and  purposes  have  been  acted  upon,  and  partly  effected,  througli  the  instru- 
mentality of  the  Vulcanite  Company, — a  corporation  organized  by  Brand  and 
Taylor  to  effect  their  ends;  and  that  it  is  proposed,  in  defiance  of  the  original 
covenant,  to  proceed  with  the  sale  of  asphalt,  and  to  use  that  substance  in 
tlie  laying  of  pavements  of  substantially  the  same  character  as  those  laid  by 
the  plaintiff. 

Taylor's  demurrer  raises  other  questions.  It  is  claimed  that  there  is  a  de- 
fect of  parties,  because  Barber,  in  the  contract  with  Brand,  refers  to  himself 
as  "representing  the  Trinidad  Asphalt  Fool."  On  this  it  is  contended  that 
the  pool,  or  the  persons  who  constitute  it,  should  have  been  made  parties. 
The  answer  is  that  the  contract  was  Barber's,  Individually.  He  entered  into 
it  in  his  own  name,  and  so  signed  it.  Having  taken  that  position,  it  is  im- 
matei'ial  whom  he  represented.  Having  assigned  all  his  right,  title,  and  in- 
terest in  the  contract  to  the  plaintiff,  that  company,  so  far  as  these  defendants 
are  concerned,  became  fully  vested. 

But,  even  if  the  pool  were  treated  as  the  principal,  it  Is  fairly  to  be  implied 
from  the  language  of  the  complaint  that  the  plaintiff,  (Barber  himself,)  James 
Archibald,  and  J.  Joseph  Albright  constltutcxi  such  pool.  It  follows,  in  view 
of  the  averment,  that  Barber,  Archibald,  and  Albright  subsequently  assigned 
to  the  plaintiff  all  their  right,  title,  and  interest  in  the  contract;  that  the  plain- 
tiff is  vested  with  the  pool's  interest. 

The  other  points  made  by  counsel  for  Taylor  do  not  require  extended  con- 
sideration.   However  it  may  turn  out  upon  the  trial,  when  all  the  facts  are 
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developed,  It  ta  qaite  clear  that  tbe  complaint,  standing  alone,  is  not  amen»> 
ble  to  the  criticism  that  tbe  contract  sought  to  be  enforced  is  void,  as  teoding^ 
to  enhance  the  price  of  asphalt  pavements,  or  to  create  a  monopoly.  The 
complaint  on  its  face  is  perfectly  good,  under  the  cases  of  Match  Co.  v.  Roeber, 
106  N.  Y.  484.  13  N.  E.  Rep.  419.  and  Leslie  v.  Lorillard.  110  N.  Y.  533,  » 
K.  £.  Rep.  363.  Upon  demurrer,  all  the  facts  alleged,  tending  to  show  tint 
the  purpcee  of  the  contract  was  lawful,  are  admitted;  and  these  facts  fall/ 
support  the  complaint  on  this  head.  The  case  of  Matah  Co,  v.  Robber,  supra, 
is  also  an  authority  in  support  of  tbe  assignability  of  the  contract,  and  tbe- 
propriety  of  enforcing  it  in  equity.  Tbe  interlocutory  judgments  should  b» 
affirmed,  with  costs  against  each  of  the  parties  demarrlng.    All  ooneur. 


Hellwio  e.  Bluhenbebg  et  eH. 

(Supreme  Court,  General  Term,  Second  Department    December  10, 18S9.) 

1.  CiONTBACT — CoSSTRXronON — ElCAVATISG — BlA^STINO. 

Where  plaintiff  contracted  to  do  "all  tbe  ezcavatinK"  in  building  a  house  for» 
certain  sum,  and  upon  discovering  rxxsk  it  was  agreed  that  the  expense  of  blasting 
it  should  be  borne  by  him  and  defendants  equally,  the  settlement  was  a  fair  one, 
and  he  is  entitled  to  recover  the  amount  agreed  on  In  addition  to  the  contraotprlce^ 
as  the  term  "excavating"  does  not  necessarily  include  blasting. 

S.  Mecbxnios'  liiENS—CoNTRiOT— Ratification  bt  Ownbk. 

Though  a  person  may  not  be  a  party  to  the  contract  for  the  building  of  a  house, 
proof  of  her  knowledge  and  approbauon  of  the  work  is  sutBoient  to  subject  her  in- 
terest in  the  land  on  which  it  is  bnilt  to  the  operation  of  the  builder's  lien. 

Appeal  from  Westchester  county  court. 

Action  by  Michael  Hellwig  against  John  H.  Blnmenberg  and  Henrietta 
Blumenberg,  to  foreclose  a  mechanic's  lien.  There  was  a  judgment  for  plaio- 
tiff,  and  defendants  appeal. 

Argued  before  IBarnabd,  P.  J.,  and  Dtkham  and  Pratt,  JJ. 

Norman  A.  Latolor,  for  appellants.     Walter  8.  Alleton,  for  respondent. 

Pratt,  J.  The  principal  question  made  on  the  appeal  is  as  to  the  cbarge- 
of  $183  for  blasting.  The  written  contract  was  to  the  effect  that  plainlSl 
should  do  "all  the  excavating,  grading,"  etc.,  for  the  sum  of  $674.  The  de- 
fendant claims  that  the  blasting  is  included  in  the  written  contract  under  the 
term  "excavating,"  and  that  no  extra  charge  can  be  made  therefor.  The- 
proof  is  to  tbe  effect  that  wlien  the  existence  of  a  large  mass  of  rock  was  di^ 
closed  this  question  arose  between  the  parties.  It  was  then  agreed  that  plain- 
tiff should  blast  the  rock,  and  the  expense  thereof  should  be  borne  equally  by 
the  parties.  Tbe  charge  of  $183  is  one-half  of  tbe  cost  paid  out  by  plaintiff 
for  wages  of  men  in  blasting.  Wedonot  think  that  blasting  rock  is  sodeariy 
includ^  in  the  term  "excavating"  as  to  raise  any  suspicion  of  plaintiff 's  good 
faith  when  at  or  near  the  beginning  of  his  work  he  insisted  on  his  interprets, 
tion  of  the  contract.  The  question  of  interpretation  was  a  fair  one,  and  seem» 
to  have  been  settled  by  the  parties  at  the  time  in  a  fair  way.  That  settlement 
was  properly  sustained  by  the  court  below  when  plaintiff  was  allowed  judg- 
ment for  one-half  the  expense  of  blasting. 

The  objection  is  made  that  the  judgment  requires  the  interest  of  Henrietta 
Blumenberg  in  the  premises  to  be  sold  to  satisfy  plaintiff's  lien,  when  it  does 
not  appear  that  she  was  a  party  to  tbe  contract  fur  the  building  of  the  bouse, 
or  in  any  way  made  herself  liable  for  the  expenditure.  It  is  to  be  observed 
that  neither  when  the  motion  to  dismiss  was  made,  nor  at  any  time  daring 
the  trial,  was  the  attention  of  the  court  called  to  this  point.  Proof  of  ber 
knowledge  and  approbation  of  the  work  would  have  been  sufficient  to  subject 
her  interest  in  the  land  to  the  operation  of  the  lien.     Tbe  case  does  not  show 
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that  all  the  testimony  given  upon  the  trial  is  before  us.  It  m&y  well  be  that 
such  knowledge  and  approbation  were  shown.  Judgment  affirmed,  with 
costs.    All  concur. 


Fbiob  v.  Mates  et  ah 

(Supreme  Cowrt,  Oeneral  Term,  Second  Department.    Decemljer  10, 1889.) 

ASSISNMENT  FOB  BlENBriT  Or  Cbbditobs — Saxk  bt  Assioneb — Fklitd. 

The  sale,  by  an  assignee  for  benefit  of  creditors,  of  the  real  propertj  of  his  as- 
sizor, at  public  auction,  in  a  "lump"  inst^ivcl  of  by  parcels,  without  notice  to  cred- 
itors, and  for  an  apparenUy  inadequate  consideration,  aSoros  suJficient  grounds  for 
suspicion  of  fraud  to  justify  a  Keneral  creditor  of  the  assignor  in  suing  to  set  the 
■ale  aside,  so  as  to  relieye  him  from  costs. 

Appeal  from  special  term,  Orange  county. 

Action  by  John  B.  Price,  a  general  creditor  of  Asa  Morehouse,  against 
Thomas  A.  Mapes,  assignee  for  beneQt  of  creditors  of  Asa  Morehouse  and 
Linn  Morehouse,  to  set  aside  a  sale  of  the  real  property  of  Asa  Morehouse, 
made  by  Mapes,  as  assignee,  to  Linn  Morehouse,  on  the  ground  of  collusion 
and  fraud.     The  complaint  was  dismissed,  with  costs,  and  plaintifF  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dtkman  and  Pratt,  J  J. 

Davenport,  Smith  <t  Perkins,  {Edward  C.  Perkins,  of  counsel,)  for  appel- 
lant, deorge  M.  Bush,  for  respondent  Mapes.  T.  F.  Bush,  for  respondeat 
Linn  Morehouse. 

Pratt,  J.  The  case  Is  a  very  close  one  on  the  evidence;  and,  while  the 
better  position  of  the  trial  judge  to  pass  upon  doubtful  questions  gives  such 
weight  to  his  opinion  as  to  prevent  a  reversal  of  the  judgment,  it  is  thought 
amodiflcation  as  to  costs  will  be  consonant  with  justice.  The  sale  of  the 
various  lots  of  ground  in  a  "lump,"  instead  of  by  parcels,  the  lack  of  notice 
to  the  creditors,  and  an  apparent  inadequacy  of  consideration,  we  thinlt,  wer& 
such  grounds  of  suspicion  that  the  plaintiff  was  justified  in  bringing  his  ac- 
tion; and  we  think  he  ought  to  be  relieved  from  costs.  Judgment  appealed 
from  modlHed  by  striking  out  the  costs  and  allowances  granted,  and,  aa  tbu» 
modified,  afiSrmed,  without  costs  of  appeal.  All  concur. 
• 


Bbadleston  0.  AiiLET  et  al. 
{Supreme  Cowrt,  Oeneral  Term,  Second  Department.    December  10, 1889.) 

OOBPOKATIONS— AcnOKS  BT  BTOOKHOLSBRS — DiSOONTINUAMOB. 

The  receiver  of  a  corporation  in  which  plaintiff  was  a  stockholder  refused  her 
request  to  sue  defendants  for  an  injury  to  the  rights  of  stockholders,  and  plaintiff 
herself  brought  the  suit,  making  the  receiver  a  party.  The  latter  appeared  and 
answered,  asking  a  dismissal  of  the  action,  with  costs,  but  served  no  answer  seek- 
ing atBrmative  relief  on  the  principal  defendants.  Held,  that  plaintiff  might  dis- 
continue the  action  before  entry  of  judgment  withontnotice  to  the  receiver,  whether 
or  not  a  new  action  would  be  barred  by  limitation. 

Appeal  from  special  term.  Kings  county. 

Action  by  Mary  Beadleston,  a  stockholder  in  the  Las  Nueve  Minas  de  Santa. 
Haria  Gold  &  Silver  Mining  C!ompfiny,  on  l>ehalf  of  herself  and  other  stock- 
holders, against  John  fi.  Alley  and  Asbury  Harpending,  for  an  accounting, 
and  to  recover  the  amount  found  due.  Before  bringing  her  action,  plaintiff 
requested  the  United  States  Trust  Cvmpany,  which  had  been  appointed  r»> 
oeiver  of  tlie  mining  company,  to  bring  the  action,  but  it  refused,  and  she- 
made  it  a  party  defendant.  On  the  trial  an  interlocutory  decree  was  directed, 
but  before  it  was  entered  plaintiff  settled  her  claim  against  the  principal  de- 
fendants, and  procured  an  order  of  discontinuance,  withput  notice  to  the- 
United  States  Trust  Company.    On  motion  of  the  latter,  the  order  of  discon- 
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tinnance  was  set  aside,  and  the  interlocutory  decree  and  findings  ordered  to  be 
filed  nutwpro  tuna,  and  plaintiff  and  defendants  Alley  and  Harpending  I4>- 
peal. 

Argued  before  Barnard,  F.  J.,  and  Dysman  and  Pratt,  JJ. 

O.  H.  La  Orange,  {Grove  M.  Harwood,  of  counsel,)  for  appellant  Beadle- 
ston.  H.  M.  Herman,  for  appellant  Harpending.  H.  H,  Griffln,  (Robert  G. 
lugersoU,  of  counsel,)  for  appellant  Alley.  Stewart  <t  Sheldon,  (Sdtoard  W. 
Sheldon,  of  counsel,)  for  respondent  the  United  States  Trust  Co. 

Pratt,  J.  The  attitude  of  the  trust  company,  andl  those  whom  it  repre- 
sents in  this  case,  does  not  commend  itself  to  any  especially  favorable  con- 
sideration. It  was  appointed  receiver  of  the  mining  company  April  8,  1884, 
in  a  sequestration  suit  brought  by  Robbins  upon  a  judgment  in  his  fiivor  for 
some  820,673.51.  On  May  3,  1887,  the  plaintiff,  a  stockholder  of  the  oom> 
pany,  by  letter  requested  it  to  bring  an  action  against  the  other  defendants 
for  the  relief  souglit  by  this  action.  After  six  days  the  company  replied  by 
letter  through  its  counsel,  from  which  it  may  be  fairly  presumed  that  they 
had  satisBed  themselves  that  such  an  action  could  not  be  maintained,  and 
formally  refused  to  sue.  Thereupon  the  plaintiff  and  two  or  three  of  the 
smaller  stockholders,  who  were  clients  of  Mr.  La  Grange,  and  to  whom  alone 
he  owed  professional  duties  in  this  matter,  brought  separate  suits,  joining  the 
trust  company  as  defendant,  as  tliey  were  bound  to  do,  to  compel  Alley,  Har- 
pending, and  others  to  account  for  alleged  misconduct  in  fiduciary  relations 
towards  the  mining  company,  whereby  the  rights  of  stockholders  had  been 
Injured.  This  suit  was  in  behalf  of  tlie  plaintiff  and  other  stockholders,  but  it 
WHS,  nevertheless,  her  suit,  and  wholly  subject  to  her  control.  The  trust 
'Company  quite  unnecessarily  appeared  and  served  an  answer,  in  which  it  de- 
manded that  the  complaint  should  be  dismissed,  with  costs.  There  is  no  inti- 
mation that  it,  or  any  other  defendant,  ever  sought  any  affirmative  relief  as 
agamst  any  other  defendant,  and  certain  it  is  that  no  defendant  ever  served 
its  or  his  answer  against  any  other  defendant.  Under  those  circumstances, 
1  think  we  must  hold  that  since  the  Code  (sections  521,  1204)  no  relief  could 
have  been  granted  as  between  these  co-defendants,  unless  in  consequence  of 
some  duty  which  arose  out  of  the  peculiar  relations  of  the  trust  company  to 
the  action, — a  point  which  I  shall  examine  later  on.  Biyving  commenced  the 
suit,  plaintiff  sought  tiie  assistance  of  other  parlies  interested  in  the  mining 
company.  Kone  of  them  ever  formally  came  into  the  action  as  parties,  so 
that  they  were  ever  in  a  position  of  peril  from  liability  for  costs.  They  finally 
'Concluded  that  it  was  desirable  for  them  to  participate  in  the  trial;  but  they 
did  not  depend  upon  the  plaintiff  or  her  counsel  in  that  respect  at  all.  On 
the  contrary,  they  employed  their  own  counsel;  and,  as  I  judge,  pretty  clearly 
-drew  the  distinction  between  their  position  and  that  of  the  plaintiff.  Their 
'Counsel  was  careful  on  the  trial  to  state  to  thecourt  that  he  appeared  for  them, 
which  was  another  form  of  stating  that  he  did  not  appear  for  the  plaintiff. 
I  do  not  overlook  the  agreement  between  Mr.  La  Grange  and  Mr.  Prince,  but 
that  seems  to  have  been  purely  personal,  so  far,  at  least,  as  Mr.  Prince  was 
concerned;  and  if  any  wrong  has  been  done  there,  it  may  be  fully  redressed 
in  a  proper  action  for  that  purpose.  True,  tliese  outside  stockholders  did  pay 
flome  money  towards  the  prosecution  of  the  action,  but  it  was  all  done  with 
the  express  qualification  that  they  were  not  parties,  or  entitled  to  the  rights 
-of  parties;  certainly  not  subject  to  the  liabilities  of  parties.  They  wanted  to 
fish  from  the  plaintitl's  boat,  and  with  he/  tackle,  and  simply  brought  along  their 
'Own  lunch,  and  offered  plaintiff  some  of  it  in  consideration  of  her  courtesy  in 
permitting  them  to  fish  at  all.  Nothing  can  be  plainer  than  that  they  had  no 
standing  whatever  in  the  action.  The  best  commentary  on  this  phase  of  the 
case  is  that  they  do  not  now  claim  any  standing  in  court.  We  may  therefore 
'dismiss  all  allegations  by  way  of  criticism,  whether  moral  or  legal,  on  plain- 
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tiff's  conduct  in  settling  the  case,  so  far  as  they  are  concerned,  unJess,  per- 
haps, the  receiver  may  in  some  way  represent  tliem. 

It  is  thus  far  plain  that  the  plaintifC  liad  the  riglit  to  settle  her  own  griev- 
ance against  the  parties  who  had  done  her  the  alleged  wrong;  and  it  was  none 
of  the  other  slocltholders'  business  how  or  by  what  means  she  did  it.  Indeed, 
I  fail  to  see  why  they  were  not  treated  Willi  fair  courtesy  and  reasonable  con- 
sideration in  this  very  particular.  Mr.  La  Grange  seems  to  have  fully  con- 
ferred with  the  counsel  about  all  negotiations  for  tlie  settlement;  and  she  did 
not  cut  loose  from  tliem  until  they  m:ide  demands  for  greater  proportions  than 
she  was  disposed  to  accept,  and  tlins  became  a  positive  obstruction  to  her  dis- 
position to  settle.  They  had  been  invited  to  ride;  she  simply  refused  to  allow 
them  to  drive.  She  stood  alone  liable  for  the  costs  of  the  action,  the  event 
of  which  was  by  no  means  certain.  Indeed  the  learned  trial  judge  had  clearly 
expressed  grave  doubt  about  his  conclusion  to  sustain  the  action  at  ail.  Hence, 
the  settlement  and  discontinuance  of  the  action  fall  wholly  within,  and  are 
justified  by  the  rule  established  in  this  district  in  the  Tremain  Case,  11  Hun, 
286,  unless  there  is  something  in  the  peculiar  relation  of  tlie  trust  company 
to  the  action, — a  point  which  I  will  now  examine. 

Let  us  in  the  first  place  observe  that  the  trust  comptany's  rights  are  strictU' 
simi  juris.  Under  the  circumstances  disclosed  on  the  trial,  it  would  seem  to 
have  been  a  pretty  strong  case  for  original  action  on  its  part.  Perhaps  it  was 
not  originally  bound  to  bring  the  suit  unless  indemnified  against  expetiscs 
and  costs;  but  no  such  question  arose.  Its  refusal  to  act  was  placed  on  other 
grounds.  Its  lawyers  said:  "As  at  present  informed  of  the  rights  of  the  p.ir- 
ties,  we 'must  decline,"  etc.  This  was,  therefore,  a  clear  election  'that  it 
would  not  act,  because  it  then  thought  that  there  was  no  cause  of  action.  1 1 
therefore  elected  to  have  nothing  to  do  with  the  action  voluntarily,  rtaintilf 
then  brought  the  company  in  as  a  formal  party.  A.gain  did  it  have  an  oppor- 
tunity of  coming  in  and  asking  the  benefit  of  the  action;  but  it  did  not  do 
that.  It  might  have  suffered  default  without  harm  to  itself,  for  it  cannot  l<e 
presumed  that  the  court  having  discretion  over  the  matter  of  costs  would 
have  suffered  it  to  be  injured  in  that  respect  if  it  bad  not  appeared  at  all. 
But  it  did  appear,  and  did  repudiate  all  responsibility  for  the  action  by  a  pra  '- 
tical  denial,  or  that  which  amounted  to  a  denial,  of  the  plaintiff's  material  al- 
legations. It  therefore  did  all  that  it  could  to  obstruct  the  plaintiff,  and  pre- 
vent bar  from  the  establishment  of  her  alleged  rights  at  that  stage  of  the  ac- 
tion. Doubtless  that  was  not  the  motive,  but  it  was  nevertheless  the  result, 
of  its  conduct.  Not  only  this,  it  asked  costs  for  being  thus  involuntarily 
brought  into  the  controversy;  and  thus,  in  every  way, did  this  trust  company 
manifest  its  refusal  to  avail  itself  of  this  action,  instead  of  interposing  a  gen- 
eral answer,  pleading  its  ignorance  of  its  rights  and  duties,  and  making  itself 
the  instrument  of  the  court  in  protecting  the  rights  of  the  stockholders,  as  it 
might,  not  to  say  ought  to,  have  done.  True,  it  took  no  active  part  in  the 
trial,  and  there  is  no  evidence  of  its  active  opposition  there;  but  it  is  some- 
what significant  that  Bobbins,  at  whose  instance  the  company  whs  appointed, 
did  not  seek  his  opportunity  of  appearing  on  the  trial  through  this  receiver  a? 
his  trustee,  but  through  the  mere  courtesy  of  the  plaintiff,  i  have  already  ad- 
verted to  the  fact  that  no  answer  seeking  afiBrmative  relief  was  ever  served  on 
the  principal  defendants.  Indeed  that  was  precluded  by  the  very  nature  and 
character  of  the  trust  company's  answer  itself.  And  thus  do  we  plainly  see 
that  that  company  elected  to  have  nothing  to  do  with  this  action  as  a  means 
of  assisting  anybody  interested  in  this  mining  company.  It  is  not  material 
to  inquire  into  the  motives  which  led  to  this  election.  Doubtless  they  were 
expressed  in  the  original  letter  of  its  counsel  declining  to  bring  the  suit.  But 
no  matter, — the  fact  of  its  election  stands  out  strong  and  clear.  It  is  there- 
fore plain  that  this  company's  technical  standing  as  a  party  to  this  action 
ought  not  to  be  made  use  of  to  break  up  and  destroy  the  rights  of  the  plaintiff 
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secured  tbrongh  this  settlement,  unless  it  be  necessary  in  order  to  protect  the 
rights  of  others.  Let  us  now  see  if  any  such  necessity  exists.  I  see  none. 
The  discontinuance  did  not  in  any  way  embarrass  the  trust  company  in  the 
performance  of  any  duty,  nor  any  other  party  interested  in,  the  mining  com- 
pany in  securing  any  right;  at  least,  if  there  was  any  difficulty  of  that  char- 
acter, it  was  not  disclosed  by  the  moving  papers.  I  do  not  overlook  the  point 
that  it'had  the  right  to  apply  for  costs;  but  that  was  not  a  substantial  right 
in  this  equity  action,  and,  when  we  consider  the  attitude  of  the  trust  com- 
pany in  tlie  action, — really  aiding  defendants  in  obstructing  the  plaintiff's  ef- 
forts to  obtain  relief, — it  is  difllcult  to  understand  how  any  trial  judge,  in 
view  of  the  decision  in  the  case,  could  have  awarded  costs  in  its  favor  as  mat- 
ter of  discretion.  Now  the  plaintiff  doubtless  relied  upon  all  these  considera- 
tions in  determining  to  abandon  further  efforts  in  the  action,  and  to  accept 
the  settlement  which  was  offered,  and  which  she  had  the  undoubted  right  to 
accept.  The  discontinuance  was  not  as  a  mere  matter  of  favor,  but  in  reality 
was  doubtless  the  consideration  for  the  payment  by  the  defendants  who  set- 
tled. I  fail  to  see  why  plaintiff  and  these  defendants  had  not  a  plain  right  to 
rely  on  this  situation.  How,  on  the  one  hand,  is  the  trust  company  injured 
by  the  discontinuance?  Manifestly  neither  the  action  nor  the  order  of  dis- 
continuance can  operate  as  a  bar  or  estoppel  upon  any  right  of  the  trust  com- 
pany or  any  beneSciary  of  its  trust.  II  may  therefore  bring  its  own  action, 
if  its  doubts  about  the  validity  of  the  cause  of  action  have  been  removed  by 
the  result  of  the  trial.  So,  too,  if  they  remain,  it  may  again  refuse  to  pro- 
ceed, and  let  Mr.  Clews,  or  any  other  interested  party,  sue  for  himself.  Why, 
on  the  other  hand,  should  the  plaintiff  be  deprived  of,  or  imperiled  in  realiz- 
ing, the  fruits  of  her  diligence,  which  have  been  thus  obtained  in  spite  of  the 
opposition  of  her  trustee?  Considered  as  a  matter  of  equity,  it  is  extremely 
difficult  to  suggest  an  answer.    I  confess  my  inability  to  see  any. 

But  it  is  said  tliat  the  trust  company  had  a  right  to  come  in  under  tliis 
judgment  But  there  was,  as  yet,  no  judgment.  All  that  can  be  said  is  that 
there  might  have  been  a  judgment  if  plaintiff  had  chosen  to  enter  it;  that 
there  were  findings,  and  a  judgment  drawn  and  all  ready  to  enter.  But  that 
does  not  alter  the  fact  that  it  was  not  entered.  Plainly  the  whole  force  of  the 
trust  company's  argument  lies  In  the  assumption  that  it  was  plaintiff's  duty 
to  enter  it,  and  it  is  just  there  that  the  company's  argument  utterly  fails,  as 
it  seems  to  me.  Plaintiff  owed  no  such  duty  to  anybody.  And  besides  tiiat, 
it  is  more  than  doubtful  if  she  would  have  owed  that  duty  to  this  company,  if 
to  anylMKJy,  after  its  plain  election.  Was  this  suit  in  behalf  of  this  trust 
company?  Nay;  was  it  not  in  l)ebalf  of  the  beneficiaries  of  this  company's 
trust  as  receiver,  as  distinguished  from  the  company  itself,  and  despite  of  tlie 
company?  Did  not  this  company  quo  ad  hoo  repudiate  the  trust  obligations? 
Could  there  have  been  any  right  of  action  in  favor  of  any  stockholder — the 
plaintiff  or  anybody  else — until  the  trust  company  repudiated  the  right  to 
sue?  How  then  bad  this  company  any  right  to  control  this  action  in  any 
sense?  Where  is  the  basis  for  the  suggestion  of  duty  by  this  plaintiff  to  this 
trust  company  which  had  thus  refused  to  perform  its  duty  towards  her?  Is 
not  this  a  plain  case  where  the  trustee  renounces  the  trust  quo  ad  hoe,  and 
the  beneficiary  accepts  that  renunciation  by  bringing  suit  in  his  «fWn  behalf? 
Who  then  owns  the  cause  of  action, — the  beneBciary  or  the  defaulting  trus- 
tee? On  what  possible  ground  can  it  be  said  that  plaintiff  in  any  way  repre- 
sented that  company?  She  may,  in  a  certain  quallBed  sense,  have  represented 
stockholders  and  creditors,  but  that  is  another  affair.  She  had  •  right  to  stop 
that  sort  of  representation  at  any  time  when  she  chose  to  do  it.  Non  eofutat, 
«be  deliberately  went  to  the  very  verge  of  her  choice  in  that  respect, — procui^ 
mg  ine  aeclsion  and  filing  it;  procuring  the  seltlementof  the  judgment  of  the 
trial  judge,  ana  his^t  thereon,  but  keeping  it, — withholding  its  entry  for 
the  express  purpose  of  saving  her  control  of  the  action.    Very  likely  some  of 
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'the  other  parties  might  have  caused  the  entry  of  the  judgmeot.  bat  that 
would  have  been  for  the  purpose  of  appeal.  Could  this  trust  company  have 
-done  even  that?  How  was  it  assigned?  We  by  no  mpans  concede  that  this 
judgment  was  such  a  judgment  as  would  have  terminated  plaintiff's  control 
-over  the  action.  We  incline  to  think  it  was  not.  We  simply  hold  that  until 
that  judgment  was  entered  there  is  no  ground  for  that  contention.  The  case 
is  therefore  reduced  to  the  simple  question  whether  or  not  a  plaintiff,  after  or 
as  part  of  a  settlement,  may,  without  notice  to  a  purely  nominal  party,  dis- 
•Gontinue  a  suit  in  which  parties  have  deliberately  taken  the  positions  in  which 
these  parties  stood.  I  see  no  reason  why  it  should  not  be  done,  or  why  plain- 
tiff should  be  compelled  to  risk  the  beneQt  of  a  settlement,  and  the  peril  of 
costs  and  expenses  of  the  appeal,  wliich  was  plainly  intended  for  the  sole  ben- 
efit of  a  defendant  wliose  conduct  and  attitude  in  the  action  was  such  as  this 
trust  company's  obviously  was  up  to  that  time.  Could  it  take  back  its  elec- 
tion tlius  deliberately  made  on  the  advice  of  counsel,  after  this  prolonged  and 
uniform  afflrmance  of  it?  The  notice  of  motion  would  have  been  a  mere  and 
meaningless  formality.  The  only  effect  would  have  been  to  afford  an  oppor- 
tunity to  make  an  appeal  to  the  discretion  of  the  court  for  costs,— a  discretion 
which  ought  not  to  have  been  exercised  In  its  favor.  The  trust  company 
therefore  stands  upon  a  purely  technical  rule  of  practice, — the  want  of  notice. 
— which  represents  no  real  or  substantial  right. 

We  have  not  overlooked  the  point  that  possibly  the  statute  of  limitations 
might  have  been  an  obstacle  to  a  new  action.  We  do  not  see  how  that  could 
well  be  so  in  view  of  the  fact  that  these  defendants  were  liable  as  trustees,  if  at 
all.  But  be  that  as  it  may,  no  such  question  can  be  raised  on  these  papers,  and. 
even  if  it  could  be,  it  is  a  question  which  the  trust  company  must  settle  be- 
tween itself  and  tlie  defendants  when  it  gets  ready  to  sue,  or  between  itself 
and  the  beneficiaries  of  its  trust  when  it  comes  to  render  an  account  of  its 
'Stewardship. 

If  these  views  are  correct,  the  order  must  be  rbversed.    All  concur. 


Jesscp  o.  McOarbt. 

(SuprvffM  Court,  Oeneral  Term,  Second  Department.    December  10, 18S9.) 

Psonsx  TO  PA.T  Debt  op  Anothbs. 

In  an  action  to  recover  for  milk  sold,  plaintiff  testified  that  defendant  told  him, 
if  he  would  send  bis  milk  to  W.,  defendant  wonld  Mod  his  check  for  the  price. 
PlaintifF  was  corroborated  by  one  witness.  Defendant  and  W.  denied  the  oonver- 
■ation,  and  there  was  some  evidence  that  plaintiff  had  made  an  effort  to  have  de- 
fendant sign  an  agrreement  as  surety  for  tbe  debt.  Held  that,  since,  if  plaintiff's 
testimony  was  believed,  defendant  was  the  original  debtor,  a  verdlot  for  plaintiff 
would  not  be  set  aside. 

Appeal  from  circuit  court.  Orange  oonnty. 

Action  by  Charles  L.  Jessup  against  John  McOarry  to  recover  the  sum  of 
#134,  with  interest  and  costs, — the  price  of  certain  milk  delivered  to  defend- 
ant or  his  agent,  for  which  defendant  promised  to  pay.  Plaintiff,  in  bis  tes- 
timony, (referred  to  in  opinion  as  at  folios  20  and  28,)  testified  that  he  and  one 
Woodruff  went  to  defendant's  saloon,  and  while  there  a  Mr.  Von  Winkle 
Stated  to  defendant  that  plaintiff  and  Woodruff  tiad  dairies  of  milk,  wliicli  he 
wanted  to  buy;  that  he  was  a  stranger  to  them,  and  wanted  to  make  it  satis- 
factory; that  defendant  said  he  would  do  what  he  could,  and  plaintiff  asked 
bim  if  be  would  give  his  checks,  and  be  said  he  would;  that  the  milk  was 
shipped  to  Yon  Winkle ;  that  he  had  received  payment  for  part  of  the  milk  deliv- 
ered in  checks  of  the  defendant, — two  of  which  were  payable  to  plaintiff's 
order,  the  others  to  Mr.  Von  Winkle,  and  ind'v^'M^  to  nlaintiff.  On  cross.ex- 
•mination,  it  appeared  that  a  letter  had  been  sent  to  7un  WinKle  by  plaintiu 
and  Woodruff,  asking  him  to  get  defendant's  signature  to  an  agreement  to 
become  surety  for  Von  Winkle;  also,  letters  from  plaintiff  to  Von  Winkle, 
stating  that  he  had  not  received  his  checks,  were  introduced  in  evideoce. 
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The  bills  were  all  made  out  against  Yon  Winkle.  From  a  judgment  entered 
for  plaintifF  for  the  amount  claimed,  and  an  order  overruling  a  motion  for 
new  trial  on  the  minutes,  defendant  appeals. 

Argued  before  Baknahd,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

U.  T.  Marston,  for  appellant.    Alton  J.  Vail,  for  respondent. 

Phatt,  J.  This  case  involves  only  questions  of  fact,  as  the  case  was  clearly 
and  fairly  submitted  to  the  jury  by  the  judge's  charge,  and  no  exception  taken 
thereto.  At  folios  20  and  28  of  the  case,  it  appears  that  plaintiff  testified  to 
a  conversation  with  defendant  wherein  defendant  agreed,  if  plaintiff  would 
serve  his  milk  to  Yon  Winkle,  he  (McGarry)  would  send  plaintiff  a  check  for 
the  amount.  If  this  was  the  agreement, — and  thejurymust  have  so  found, — 
then  McGarry  was  the  original  debtor,  and  liable  in  this  action.  This  view  is 
corroborated  by  Mr.  Woodruff  at  folio  50  of  the  case.  The  conversation,  as  de- 
tailed by  these  persons,  is  denied  by  defendant  and  Mr.  Yon  Winkle,  and 
tlieir  testimony  is  somewhat  corroborated  by  the  fact  that  bills  were  made  out 
to  Mr.  Yon  Winkle,  and  an  effort  was  made  by  plaintiff  to  have  defendant 
sign  an  agreement  as  surety  or  guarantor  for  the  payment  of  the  debt;  but. 
after  all,  it  was  a  question  of  fact,  to  be  determined  by  the  jury,  and  the  ver- 
dict is  not  so  manifestly  against  the  weight  of  evidence  as  to  require  it  should 
be  set  aside.    Judgment  atBi-med,  with  costs. 


Kellt  0.  Broweb. 
(Supreme  Court,  Oeneral  Term,  Second  Department,    December  10, 18S8.) 

Vbndor  and  Vekdee — RroBTS  of  Vendbb. 

One  who  has  contracted  to  purchase  vacant  lots  with  a  frontage  of  75  feet  Is  not 
entitled  to  be  discharged  from  such  contract  because  of  his  vendor's  failure  of  tiUe 
to  14  inches  frontage,  to  which,  it  appears,  no  especial  value  attaches,  but  only  to 
an  abatement,  in  the  price. 

Appeal  from  special  term,  Kings  county. 

Action  by  Edward  E.  Kelly  against  James  C.  Brower.  The  complaint 
was  dismissed  without  costs,  and  judgment  entered,  decreeing  specific  per- 
formance of  the  contract  mentioned  in  the  opinion,  without  costs.  Plaintilf 
appeals  from  the  dismissal  of  tils  complaint,  and  defendant  appeals  from  that 
portion  of  the  judgment  denying  him  costs. 

Argued  before  Barnard,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

Jackson  <&  Burr,  {Jos,  A.  Burr,  Jr.,ot  counsel,)  for  plaintiff.  William 
T.  Gilbert,  for  defendant. 

Pratt,  J.  The  plaintiff  contracted  to  purchase  from  defendant  some  va^ 
cant  lots  on  Elm  street,  Brooklyn,  with  a  frontage  of  75  feet.  Upon  an  ex- 
amination of  the  title,  bis  counsel  were  of  the  opinion  that  as  to  14  inch»  of 
the  front  the  defendant's  title  was  not  perfect.  Thereupon  plaintiff  refused 
to  take  the  title,  and  brings  this  action  to  recover  the  earnest  money,  and  the 
expense  of  searching  the  title.  The  defendant  answers,  averring  that  the 
title  is  perfect,  and  asking  that  plaintiff  be  required  to  take  the  title  aud  pay 
the  purchase  price. 

An  examination  of  the  testimony  satisfies  the  court  that  the  special  term 
correctly  sustained  defendant's  claim.  But,  were  it  otherwise,  the  judgment 
would  not  necessarily  be  disturbed;  for,  by  plaintifTs  own  admission,  defend- 
ant was  in  position  to  substantially  perform  his  contract,  and  offered  to  do 
80.  On  that  state  of  facts,  the  most  plaintiff  could  reasonably  ask  would  be 
an  abatement  in  the  contract  price.  Were  it  conceded  that  the  title  failed 
as  to  the  14  inches  in  dispute,  the  abatement  would  be  about  S70  from  the 
stipulated  price  of  $4,500.  The  lots  being  vacant,  it  suflSciently  appears 
from  the  maps  filed  and  the  other  testimony  that  no  especial  value  attaches 
to  the  disputed  14  inches.  The  plaintiff  does  not  ask  for  any  abatement,  but 
for  a  full  discharge,  to  which,  upon  his  own  showing,  he  is  not  entitled. 
Judgment  affirmed,  with  costs.    All  concur. 
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Hart  et  at.  v.  Mbtbofolitam  El.  R.  Co.  et  al. 

{Common  Pleas  of  New  York  City  and  County,  General  Term.    December  2, 1889.) 

1.  Action— MiBJOiNDEB—ToBT  ahd  Coutbaot. 

In  an  action  for  d  amages,  occasioned  by  the  election  and  maintenance  of  an  elevated 
railroad  in  front  of  plaintiffs'  premises,  it  is  an  improper  joinder  of  causes  of  ac- 
tion to  unite  In  the  same  complaint  acharge  against  defendant  company  for  trespass 
and  tortious  invasion  of  easements  with  a  charge  against  defendant  sureties  on  a 
bond  conditioned  for  the  payment  of  such  damages  as  might  be  assessed  by  the  final 
Judgment  of  a  court  of  competent  jurisdiction. 

9.  PaBTIBS— JOIXDEE— ExaCCTOR  AND  DeVTEXII. 

'    The  executors  and  devisees  of  the  deceased  owner  of  such  premises  cannot  join  in 
such  complaint,  as  the  action  is  one  at  law,  and  the  executors  sue  for  loss  of  rent 
during  testator's  life,  while  the  devisees  sue  for  the  permanent  injury  to  the  free- 
hold.   Daly,  J.,  dissenting. 
8.  Ba«e — Bbkepiciaby  undeb  Void  Trust. 

Where  deceased  attempted  to  create  a  trust  by  his  will,  which  trust  Is  void,  and 
operates  to  vest  the  legal  estate  to  a  share  of  the  premises  in  the  intended  benefld- 
ary,  she  is  a  necessary  party  to  such  action. 

Appeal  from  special  term. 

Action  by  Julian  B.  Hart  and  others,  individually  and  as  executors  of  and 
trustees  under  the  will  of  Benjamin  I.  Hart,  deceased,  against  the  Metropolitan 
Elevated  Railway  Company,  the  Manhattan  Bailway  Company,  its  assignee, 
and  Jos^  F.  Navarro  and  John  Baird,  their  sureties,  for  damages  occasioned 
by  the  erection  and  maintenance  of  an  elevated  railroad  in  front  of  plaintifFs' 
premises.  From  an  order  overruling  a  demurrer,  to  the  complaint,  defend- 
ants appeal. 

Argued  before  Larremore,  C.  J.,  and  Daly  and  Yan  Hoesen,  JJ. 

Davies  <&  Rapallo,  {Edward  S.  Rapailo  and  Brainard  Tollea,  of  counsel,) 
for  appellants.  MorrUon  <&  Kennedy,  (H.  Morrison  and  L.  J.  Morrison,  of 
counsel,)  for  respondents. 

Larremore,  C.  J.  This  is  an  appeal  from  an  order  overruling  a  demurrer  in- 
terposed by  defendants  to  the  plaintiffs'  complaint,  and  an  interlocutory  judg- 
ment entered  upon  such  order.  The  action  is  one  at  law,  brought  to  recover  dam- 
ages by  reason  of  the  erection  and  maintenance  of  the  elevated  railroad.  One 
Benjamin  I.  Hartowned  the  real  estate  in  question  at  the  time  when  the  Gilbert 
Elevated  Railroad  first  proposed  to  construct  such  road  on  Sixth  avenue,  and  he 
died  seised  of  such  premises  before  the  commencement  of  this  suit.  On  or  about 
the  7th  day  of  December,  1877,  the  said  the  Gilbert  Elevated  Railroad,  whose 
name  has  since  been  cimnged  to  the  "Metropolitan  Elevated  Railway  Com- 
pauy,"  executed  a  bond  to  said  Benjamin  I.  Hart,  upon  which  the  defendants 
Navarro  and  Baird  were  sureties,  and  in  and  by  which  said  company  bound 
itself  to  pay,  or  cause  to  be  paid,  to  said  Hart  "any  sum  which,  by  the  final 
judgment  or  order  of  a  court  of  competent  jurisdiction,  shall  be  adjudged  or 
directed  to  be  paid  to  him,  as  damages  to  said  premises,  by  reason  of  the  tak- 
ing of  the  Sixth  avenae  in  front  of  the  said  premises  for  the  purposes  of  said 
road."  No  judgment  or  award  has  ever  been  oiade  by  any  court  for  or  on 
account  of  said  damages,  and  the  present  suit  is  the  first  proceeding  which 
bas  been  instituted  to  recover  or  assess  the  same.  It  is  quite  evident  that  the 
plaintiff  has  attempted  to  unite  a  cause  of  action  on  tort  with  one  on  contract. 
The  claim  against  the  Man  hattan  Railway  Company  is  for  trespass  and  tortious 
invasion  of  easements.  The  claim  against  Navarro  and  Baird  is  on  a  sealed 
obligation  for  the  payment  of  money.  Clearly,  defendants'  demurrer  should 
be  sustained  on  this  ground.  It  is  true  that  the  cause  of  action  against 
Navarro  and  Baird  is  not  completely  alleged  in  said  complaint.  It  is,  more- 
over, the  fact  that  such  cause  of  action  has  not  yet  arisen,  and  does  not  actually 
exist,  because  no  damages  have  ever  been  ascertained  or  awarded  in  the  manner 
provided  for  by  the  bond,  and  therefore  such  bond  has  never  become  operative. 
v.7k.  Y.8.no.  16 — 48 
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But  these  considerations  are  immaterial  upon  the  present  application.  The 
declaration  is  on  a  sealed  instrument  for  the  payment  of  money,  and  the 
technical  rules  of  pleading  are  all  that  can  be  considered  upon  this  branch  of 
the  demurrer. 

We  think  this  omnibus  complaint  is  also  demurrable  on  another  of  the 
grounds  raised.  It  must  be  remembered  that  this  action  is  not  on  the  equity 
side  of  the  court,  and  that  both  patties  concede  that  it  is  a  suit  at  law.  There 
are  joined  as  parties  plaintiff  both  the  executors  and  the  devisees  of  the  orig- 
inal owner.  The  devisees  are,  undoubtedly,  in  a  proper  action,  authorized 
to  sue  for  the  permanent  damage  to  the  fee  of  the  land.  The  executors  of  the 
deceased  owner  are  permitted  by  statute  to  sue  for  the  aggregate  loss  of  rents 
during  the  testator's  life;  but,  under  the  rules  of  pleading,  tliey  should  bring 
separate  actions  to  establish  their  respective  rights.  The  manner  in  which 
this  is  practically  raised  on  demurrer  is  by  an  objection  to  the  complaint  on 
the  ground  of  misjoinder  of  parties  plaintiff.  Both  the  executors  and  the 
devisees  may  have  separately  good  causes  of  action  against  the  defendant; 
but  the  capacities  in  which  they  must  sue  are  in  law  as  distinct  as  if  they 
were  actually  different  persons.  The  point  will  undoubtedly  be  made  that 
in  various  actions  the  practice  now  under  consideration  has  been  approved. 
The  ground  taken  with  regard  to  that  class  of  cases  is  that  when  the  suit  ia 
brought  for  an  injunction,  and  it  incidentally  demands  indemnity  for  dam- 
ages both  past  and  present,  such  suit  shall  be  taken  as  an  action  generally 
founded  upon  and  affecting  the  title  to  real  estate.  See  the  opinion  in  Sand- 
era  v.  Railroad  Co.,  ante,.641,  (general  term  of  this  court,  November,  1889.) 
The  arguments  adduced  in  that  case  do  not  apply  in  an  action  of  the  present 
character;  and  we  see  no  reason  for  allowing  here  a  conglomeration  of  causes 
of  action  in  the  same  suit  by  separate  plaintiffs,  merely  because  they  are 
against  the  same  defendant. 

Still  a  third  point  may  be  noticed  briefly.  As  far  as  the  suit  of  the  devisees 
Is  concerned,  there  is  a  defect  of  parties  plaintiff,  in  that  the  name  ot  Mary 
H.  Dessau,  individually,  is  omitted.  The  allegation  of  the  complaint  with 
regard  to  her  individual  interest  shows  tliat  in  the  will  there  was  an  attempt 
to  create  a  trust  for  her  benefit,  which  trust  is  clearly  void,  and  the  effect  of 
which  is  to  vest  tlie  legal  estate  to  her  share  of  the  property  in  her.  She 
would  therefore  be  a  necessary  party  plaintiff  in  an  action  to  recover  damages 
for  the  permanent  injury  to  the  fee. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  the  demur- 
rer should  be  sustained,  with  leave  to  the  plaintiff  to  amend  upon  payment  of 
costs. 

Dai<T,  J.  I  concur  with  the  chief  justice  that  the  demurrer  should  be  sus- 
tained on  the  ground  that  two  causes  of  action — that  is  to  say,  one  upon  con- 
tract and  one  for  a  tort — have  been  improperly  united;  also  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  an  action  upon  the  bond,  be- 
cause no  damages  have  ever  been  awarded  to  the  obligee.  But,  if  these 
objections  did  not  exist,  I  think  that  a  recovery  at  law  for  damages  might  tw 
had  by  these  plaintiffs,  who  are  suing  as  devisees  as  well  as  representatives 
of  the  deceased  owner  in  this  action,  in  which  they  claim  the  damages  accru- 
ing up  to  the  death  of  the  testator,  and  these  sustained  by  them  individually 
since  his  death,  under  the  authority  of  Armstrong  v.  Hall,  17  How.  Pr.  76. 
But  in  its  present  shape  the  complaint  is  demurrable,  and  the  order  should  be 
reversed  and  demurrer  sustained,  with  leave  to  amend  on  payment  of  costs. 

Van  Hoesen,  J.,  concurs. 
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QuniN  V.  WlNTEK.» 
{Common  Pleas  of  New  York  City  and  Countu,  Qeneral  Term.    December  3, 1889.) 

1.  C!o8TR— Right  to — Disputbd  Titlb  to  Land. 

Where,  In  an  SKtion  for  damages  for  the  maintenance  of  an  alleged  nuisance  on 
defendant's  land,  consisting  of  noises  wbicta  rendered  plalntUTs  houses  unhabit- 
able, there  are  no  allegations  of  trespass  on  plaintiff's  land,  or  injury  to  the  free- 
hold, and  case  would  have  been  the  proper  remedy  before  the  adoption  of  the  Code, 
a  claim  of  title  to  land  is  not  in  issue,  within  Code  Civil  Froc.  N.  x .  §  3228,  subd.  1. 
providing  that  plaintiff  is  entitled  to  costs  of  course  on  the  rendering  of  a  final 
judgment  in  his  favor  in  an  action  triable  by  jnry,  in  which  a  claim  of  title  to  land 
arises  on  the  pleadings,  as  plaintiff  need  only  prove  possession. 
%  Same — Pleadino— Immaterial  Allegations. 

Plaintiff's  bUegation  that  she  was  the  owner  of  the  houses,  and  defendant's 
joinder  therein,  aid  not  raise  the  issue  of  title  to  land,  as  such  allegation  was  not 
necessary  to  enable  plaintiff  to  sue,  and  need  not  be  proved. 
8.  Appeal — Appealable  Order — Denial  of  Costs. 

An  appeal  lies  from  an  order  denying  a  statutory  right  to  costs. 

Appeal  from  city  court,  general  term. 

Action  by  Virginia  J.  Qiiinn  against  Herman  T.  Winter  for  damages  for 
the  tnaintenaiice  of  an  alleged  nuisance.  Code  Civil  Proc.  N.  Y.  §  8228, 
subds.  1,  4,  provide  that  plaintiff  is  entitled  to  costs,  of  course,  on  a  final 
judgment  in  bis  favor,  in  an  action  In  which  a  claim  of  title  to  real  property 
arises  on  the  pleadings,  or  is  certified  to  liave  come  in  question  on  trial,  or  in 
an  action  for  money  where  the  judgment  amounts  to  $50  or  more.  Verdict 
for  plaintifF  for  six  cents  damages,  and  from  an  order  which  reversed  an  or- 
der vacating  a  judgment  in  favor  of  plaintiff  for  costs  defendnnt  appeals. 

Argued  before  Larremoke,  C.  J.,  and  Daly  and  Van  Hoesen,  JJ. 

Qto.  W.  Blunt,  for  appellant.  Henry  W.  Leonard,  {T.  M.  Tyng,  of  coun- 
sel, )  for  respondent. 

Van  Hoesen,  J.  The  right  to  costs  that  a  positive  statutory  provision 
awards  to  a  party  on  the  happening  of  a  certain  event  is  a  substantial  right, 
and  an  appeal  lies  from  an  order  that  denies  such  a  right.  Sturyis  v.  Spo/- 
ford.  58  N.  Y.  103. 

As  the  plaintiff  recovered  no  more  than  six  cents  as  damages  in  an  action 
cognizable  by  a  justice  of  the  peace,  the  defendant  is,  under  the  Code,  en- 
titled to  costs,  unless  the  title  to  land  was  brouglit  in  question  by  the  plead- 
ings. There  is  in  this  case  no  certilicate  of  the  justice  that  a  claim  of  title 
arose  on  the  trial.  The  only  inquiry  that  we  are  called  upon  to  make  is  this: 
I)id  a  claim  of  title  arise  upon  the  pleadings?  To  that  inquiry  only  one  an- 
swer can  be  made.  A  question  of  title  arises  where  the  plaintiff  must  prove 
the  ownership  of  land  in  order  to  succeed,  or  where  he  is  under  the  obligation 
of  proving  his  right  to  the  possession  of  the  land.  If  it  be  sufficient  for  him 
to  show  merely  tliat  he  is  in  possession,  without  proving  either  title  or  his 
right  to  the  possession  of  the  land,  there  is  no  reason  for  saying  that  a  claim 
of  title  is  involved  in  the  issue  to  be  tried.  The  plaintiff  sought  in  this  action 
to  recover  damages  because  the  defendant,  by  tainting  the  atmosphere  and  by 
loud  noises,  rendered  her  houses  unfit  for  habitation.  The  nuisance  tliat 
caused  the  noise  and  the  pollution  of  the  air  was  situated  upon  the  laml  of 
the  defendant.  No  trespass  upon  the  plaintiff's  land  is  alleged,  but  an  action 
of  trespass  on  the  case  would  have  been  the  plaintiff's  remedy  under  the  forms 
of  pleading  that  prevailed  before  the  Code  was  adopted.  There  is  no  allega- 
tion of  any  injury  to  the  freehold.  The  injury  is  necessarily  of  an  intermit- 
tent and  transient  character,  for  it  proceeds  from  the  use  of  a  screeu  for  sift- 
ing coal.  The  disuse  of  the  screen  would  terminate  the  nuisance.  The  use 
of  the  screen  makes  the  occupation  of  the  plaintiff's  houges  uncomfortable  at 

'Reversing 4  N.  T.  Supp.  86S. 
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times,  and  this  action  is,  as  has  been  said,  to  recover  damages  for  such  dis- 
coinfort.  It  was  not  for  the  defendant  to  call  in  question  the  right  of  posses- 
sion of  any  occupant  of  the  plaintiff's  houses  who  had  been  aggrieved  by  the 
nuisance.  There  is  nothing  to  show  that  the  plaintiff  did  not  herself  dwell 
in  one  of  the  houses.  The  questions  to  be  litigated  tLre— First,  was  the  plain- 
tiff in  possession  of  the  houses?  and,  secondly,  did  the  nuisance  that  the  de- 
fendant maintained  upon  his  premises  seriously  annoy  her,  and  prevent  her 
full  enjoyment  of  her  houses?  The  only  question  then  remaining  is  as  to  the 
quantum  of  damages.  It  will  be  seen  that  the  question  of  title  did  not  nec- 
essarily arise,  nor  was  the  plaintiff  under  the  necessity  of  proving  her  right 
to  the  possession  of  her  houses.  As  against  a  wrong-doer,  naked  possession 
is  all  that  the  plaintiff  was  under  obligation  to  prove;  and  the  person  main- 
taining a  nuisance  is  a  wrong-doer.  Wood,  Nuis.  §  825.  It  is  apparent, 
therefore,  that  a  claim  of  title  was  not  part  of  the  issues  to  be  tried. 

It  Is  said,  however,  th^  the  plaintiff  herself  dragged  the  question  of  titl(» 
into  the  case  by  alleging  in  her  complaint  that  she  is  the  o-vner  of  the  houses, 
and  that  the  defendant  joined  issue  upon  that  allegation.  The  answer  to 
that  suggestion  is  that  the  allegation  of  ownership  is  unnecessary,  and,  though 
made,  need  not  be  proved.  It  was  otherwise  at  the  common  law,  for  the  rule 
used  to  be  that  "a  party  may  in  general  traverse  a  material  allegation  of  title 
or  estate,  to  the  extent  to  which  it  is  alleged,  though  it  need  not  have  been 
alleged  to  that  extent."  Steph.  Pi.  marg.  p.  247,  and  note  11  of  second  appen- 
dix. The  court  of  appeals  has  decided  that  that  rule  is  no  longer  in  force,  and 
so  has  the  supreme  court;  so  that  it  must  now  be  considered  as  settled  in  the 
state  of  Xew  York  that  by  alleging  that  she  was  tiie  owner  the  phiintifl  did 
not  bind  herself  to  prove  her  title,  since  bare  possession  was  sufficient  to  main- 
tain her  action.  The  following  authorities  will  be  found  to  support  the 
views  that  I  have  expressed:  Ehle  y.  Quackenboss,  d  HWl,  537 ;  RathboneY. 
McConnell,  20  Barb.  311,  21  N.Y.466.  The  result  of  the  examination  I  have 
made  of  all  the  cases  cited  by  Mr.  Tyng  is  to  satisfy  me  that  the  title  to  land 
did  not  arise  upon  the  pleadings,  and  that  the  defendant  has  a  statutory  right 
to  the  costs  of  the  action.  The  order  and  judgment  appealed  from  must  be 
reversed,  with  costs.    All  concur. 


Goldstein  «.  Walter. 

{Common  Pleat  of  Ifew  York  OUy  and  County,  General  Term,   Deoembor  8, 1889.> 

Factors  akd  Bsokeks — Rejul-Estatb  Aobnts — Commibsioks. 

A  real-estate  agent,  who  fails  to  induce  the  vendee  to  pay  the  price  of  land  de- 
manded by  the  owner,  but  predicts  that  the  vendee  will  ultimately  pay  such  price, 
is  not  entitled  to  commissions  where  the  owner  afterwards  sells  the  land  to  otber» 
for  such  price,  without  knowledge  that  it  was  actually  purchased  for  the  vendee.* 

Appeal  from  sixth  district  court. 

Action  by  Gerson  Goldstein,  a  real-estate  broker,  against  George  Walters, 
for  commissions  alleged  to  be  due  plaintiff  for  the  sale  of  defendant's  land. 
Judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Larremobe,  G.  J.,  and  Daly  and  Van  Hoesen,  JJ. 

August  L.  Martin,  for  appellant.    David  A.  StMioan,  for  respondent. 

Per  Ccriah.  The  plaintiff  was  not  the  procuring  cause  of  sale.  There 
is  no  doubt  that  he  made  fruitful  efforts  to  induce  Thomas  to  buy  the  prop- 
erty, but  he  did  not  succeed.  The  proof  is  that  Martin  and  Ray  were  the 
procuring  cause  of  sale.    The  plaintiff  utterly  failed  to  induce  Thomas,  the 

'As  to  when  a  real-estate  broker  will  be  held  to  have  earned  his  commissions,  bm 
Hannan  v.  Moran,  (MloM  38  N.  W.  Rep.  909,  and  note;  Putnam  v.  How,  (Minn.) 40 N. 
W.  JEtep.  258,  and  note;  Ward  v.  Cobb,  (Mass.)  20  N.  K  Rep.  174,  and  note. 
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parchaser,  to  give  the  price  that  the  defendant  demanded  and  received  for  the 
property.  Then  Kay  and  Martin  succeeded  in  getting  Thomas  to  agree 
to  pay  the  snm  that  the  defendant  had  all  the  time  named  as  bis  minimum 
pretium.  The  mere  fact  that  be  hazarded  a  prophecy  that  Thomas  would  at 
some  future  time  accede  to  the  defendant's  terms  does  not  at  all  aid  the  plain- 
tiff. There  is  no  room  for  charging  collusion  between  the  defendant  and  Mar- 
tin and  Bay,  nor  had  the  defendant  notice  of  anything  that  could  apprise 
liim  that  Thomas  was  the  secret  purchaser  of  the  property.  The  defendant 
did  not  sell  to  Thomas,  to  whom  the  plaintiff  was  endeavoring  to  sell  the 
property.  The  sale  was  made  to  Martin,  who  professed  to  be,  and  was  by  the 
<lefendant  believed  to  be,  the  purchaser.  It  is  trne  that  Martin  bought  for 
the  benefit  of  Thomas,  but  that  fact  was  studiously  concealed  from  the  de- 
fendant. The  plaintiff  himself  conceded  in  his  letter  that  he  was  not  entitled 
to  the  commissions.  He  knew  that  he  did  not  induce  the  purchaser  to  accept 
the  terms  on  which  the  defendant  agreed  to  sell,  and  Anally  did  sell,  the  prop- 
erty. It  seems  to  be  the  opinion  of  some  of  the  justices  of  the  district  court 
that  the  broker  who  first  brings  the  property  to  the  notice  of  the  purchaser  is 
entitled  to  the  commissions,  even  though  the  broker  fails  to  obtain  the  price 
named  by  the  seller,  and  though  that  price  is  afterwards  obtained  by  the 
seller  through  the  independent  efforts  of  another  broker.  That  erroneous  view 
of  the  law  seems  to  have  led  to  the  decision  that  was  made  in  the  court  below. 
Judgment  reversed. 


Lewis  v.  Baohb  et  al. 

Same  v.  Cahn  et  at, 

iCommon  Pleat  of  Kew  York  City  and  County,  Otneral  Term.    Deoemher  9, 1889.) 

I.  ASSIONMBNT  FOR  BENEFIT  OF  CREDITORS— PbBFEBBNOKS — PARTNERSHIP. 

P.  and  A.,  partners  In  business,  drew  from  the  firm,  durinf?  the  month  before 
their  aasignment,  an  amount  slightly  in  excess  of  their  usual  drawings.  It  was  in 
small  amounts,  distributed  through  the  month,  and  it  did  not  appear  that  the  as- 
signment was  in  contemplation  more  than  a  few  days.  In  their  schedule  of  lia- 
bilities were  notes  given  their  wives  for  money  furnished  to  and  used  by  the 
firm,  though  the  notes  on  the  books  were  charged  to  the  personal  accounts  of 
the  partners.  In  the  assignment  the  fathers  of  the  partners  were  preferred  for 
amounts  loaned  the  firm.  The  name  of  H. ,  a  partner,  who  had  retired  from  the 
firm  a  month  before  the  assignment,  was  inserted  in  the  schedules  as  a  creditor  of 
the  firm,  for  notes  given  to  him  by  P.  and  A.  for  his  interest.  By  the  books  it  ap- 
peared that  the  firm  was  solvent  at  that  time.  P.  testified  that  the  cause  of  the  faU- 
nre  was  embarrassment  and  delay  In  payments  by  firm  debtors.  Held,  that  these 
facts  did  not  show  that  the  assignment  was  made  with  intent  to  defraud  creditors. 

S.  Bake— Presumptions — Failure  to  Calx  Witnesses. 

Where  the  creditors  fail  to  prove  any  fraud,  no  unfavorable  inference  will  be 
drawn  from  the  fact  that  the  wives  of  the  partners  were  not  called  as  witnesses. 

Appeal  from  judgment  on  report  of  referee. 

Actions  by  David  H.  Lewis  against  Semon  Bache  and  others  and  Henry  H. 
Cahn  and  others.    Charles  E.  Hughes,  Esq.,  referee,  Died  the  following  report: 

"On  May  29,  1886,  Phraner  &  Arthur,  a  firm  composed  of  Wilson  S.  Phra- 
ner  and  Frank  D.  Arthur,  made  a  general  assignment  of  their  copartnership 
property  to  the  plaintiff,  for  the  t>enetit  of  creditors.  Semon  Bache  &  Co.  and 
Henry  B.  Cahn,  respectively,  defendants  in  the  above  actions,  afterwards  ob- 
tained judgments  against  Phraner  &  Arthur,  and  levied  execution  upon  the 
assignM  property.  The  plaintiff  had  already  arranged  for  a  sale,  and,  to  avoid 
probable  loss,  all  parties  agreed  that  the  assignee's  sale  should  take  place,  and 
out  of  the  proceeds  there  should  first  be  paid  to  the  sheriff  the  amount  of  the 
judgments  of  Bache  &  Co.  and  Ctthn,  together  with  the  sheriff's  fees,  which 
<tbe  sheriff  should  hold  in  lieu  of  the  said  property,  without  prejudice  to  the 
right  of  the  said  assignee  claiming  the  said  moneys  in  any  action  against  the 
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sheriff,  tlie  same  as  thongh  the  sheriff  had  sold-the  property.'  The  plaintiff, 
as  assignee,  accordingly  paid  to  the  sheriff,  under  protest,  (^59.74,  on  account 
of  the  Bache  &  Co.  judgments,  and  0881.05  ou  account  of  the  Cahn  judgments. 
These  actions  were  brought  by  the  assignee  against  the  sheriff  and  the  judg- 
ment creditors,  to  recover  the  sums  so  paid.  The  sheriff's  indemnitors  were 
subsequently  substituted  in  his  place  as  defendants.  No  objection  is  urged 
to  the  right  of  the  assignee  to  maintain  the  actions.  The  sole  defense  is  that 
the  assignment  was  made  with  intent  to  defraud  creditors,  and  the  properly 
levied  upon  was,  as  against  defendants,  the  property  of  Phraner  &  Arthur. 
Tha  acts  of  fraud  alleged  are:  (1)  Drawings  by  the  partners  of  firm  moneys 
for  individual  use.  (2)  The  making  of  firm  notes  for  the  individual  liabilities 
of  the  partners  to  their  wives,  and  the  insertion  of  the  names  of  the  latter  as 
firm  creditors  in  the  schedules.  (3)  Preference  of  individual  liabilities  to 
the  fathers  of  the  partners.  (4)  Insertion  of  the  name  of  a  former  partner 
in  the  schedules  as  a  creditor  of  the  firm  on  notes  given  him  on  his  retire- 
ment, for  his  interest  in  the  business. 

"These  will  be  considered  in  order. 

"(1)  Drawings  of  the  Partners.  Prior  to  May,  1886,  Wilson  S.  Phraner's 
monthly  drawings  averaged  8167.13.  In  May  he  is  charged  with  $1,421.03. 
against  which  he  is  credited  with  $619.95.  leaving  his  apparent  drawings  in 
iia.y,  $801.08.  One  of  the  items  of  charge  is  a  firm  note  of  $200,  which  has 
not  been  paid,  and  is  now  held  by  liis  wife,  and  is  set  forth  in  the  schedules 
as  a  firm  liability.  Unless  this  note  was  given  to  discharge  Phraner's  indi- 
vidual debt,  which  will  be  considered  hereafter,  it  is  clear  that  lie  derived  no 
personal  benefit  from  it.  Deducting  the  amount  of  thi '  note,  Phraner's  net 
drawings  in  May  appear  to  be  $601.08.  On  May  5th,  l^hraner  is  charged  with 
$402.25.  This  was  the  amount  of  two  firm  checks,  drawn  on  this  day,  one 
for  $300,  in  favor  of  S.  W.  Coe.  and  one  for  $102.25,  in  favor  of  Wilson  Phra- 
ner,  the  father  of  Wilson  S.  Phraner.  Both  sums  had  been  loaned  in  April, 
and  were  then  credited  to  Phraner's  personal  account.  The  $300  was,  how- 
ever, deposited  in  the  firm  bank  account  as  soon  as  received,  and  Phraner  tes- 
tifies positively  that  both  sums  were  borrowed  and  used  to  defray  firm  ex- 
penses. If  tliey  are  considered  Phraner's  personal  debts,  still  fraudulent  in- 
tent cannot  be  implied  from  a  withdrawal  of  money  three  weeks  before  the 
assignment  to  pay  sums  bo-rowed  by  him  for  the  use  of  the  firm.  The  money 
was  received  by  the  Unu  and  used  by  the  firm,  and  upon  the  evidence  it  is 
not  clear  that  the  indebtedness  was  not  a  firm  indebtedness.  On  May  22d, 
Phraner  is  charged  with  $100,  the  entry  being  •  To  J.  B.  McN.,  $100.'  J.  B. 
McKabb  on  that  day  was  debtor  totlie  firm  for  $129.63.  His  account  was  then 
credited  with  $100,  and  Phraner's  account  is  debited  with  the  same  amount. 
This  must  mean  either  that  Phraner  assumed  $100  of  the  McXubb  debt,  and 
thus  diminished  the  firm  assets  to  that  extent,  orthat  he  received  this  amount,  - 
and  kept  it  instead  of  depositing  it  with  the  firm.  In  eittier  event,  it  was  an 
open  appropriation  of  firm  property,  and  should  be  included  in  his  May  draw- 
ings. Taking  into  account  this  $100,  and  deducting  the  $402.25,  andthe$20U, 
of  which  Phraner  had  no  personal  benefit,  and  to  which  theie  does  not  appenr 
to  be  any  corresponding  May  credit,- we  find  his  net  drawings  for  that  montli 
to  be  $198.83.  Arthur's  total  drawings  for  May  amount  to  $366.43.  His 
credits  against  this  are  $36.39,  leaving  a  net  debit  balance  of  $330.04.  Of  this 
$200  consists  of  a  note  made  by  the  firm,  and  now  held  by  his  wife  under  tlie 
same  circumstances  as  the  note  held  by  Mrs.  Phraner.  Deducting  this,  we 
find  Arthur's  cash  drawings  for  the  month  to  be  $130.04.  For  the  two  years 
previous  his  monthly  drawings  had  averaged  $112.20.  It  does  not  appear  that 
the  assignment  was  in  contemplation  for  more  than  a  few  days,  'fhe  draw- 
ings above  noted  are  in  small  amounts  and  distributed  through  the  entire 
month.  There  is  no  such  logical  connection  between  the  drawings  and  tiie 
assignment  as  to  make  the  latter  unlawful,  even  were  the  former  excessive 


Digitized  by 


Google 


C.P.N.Y.]  LEWIS  V.  BACHE.  759 

and  improper,  and  the  drawings  themselves  can  hardly  be  considered  fraudu- 
lent.    Vietor  V.  Nuhols,  13  N.  Y.  St.  Rep.  461. 

"(2)  Notes  to  Wives  of  Partners.  On  May  24,  1885,  the  account  of  each 
partner  is  charged  with  bills  payable,  •2(X).  These  notes  are  recited  in  the 
BChedules  as  being  respectively  in  the  hands  of  their  wives.  That  these  notes 
were  made  by  the  firm,  have  not  been  paid,  and  are  now  held  by  Mrs.  Phraner 
and  Mrs.  Arthur,  is  not  disputed.  It  is  claimed,  however,  that  they  were 
without  consideration  as  against  the  firm,  being  given  for  individual  debts  of 
the  partners,  and  that  the  insertion  of  the  names  of  the  wives  as  creditors  in 
the  schedules  is  proof  of  a  fraudulent  purpose  to  misappropriate  firm  assets 
by  means  of  the  assignment.  Beliance  is  placed  upon  the  fact  that  the  notes 
were  charged  in  tlie  books  to  the  personal  account  of  the  partners.  It  appears 
that  the  moneys  for  which  these  notes  were  given  were  handed  over  to  the 
firm  and  used  by  the  firm.  The  Arm,  and  not  the  partners,  benefited  by  the 
transaction,  and  the  firm  recognized  its  liability  by  the  making  of  the  notes. 
Both  Mrs.  Fhraner  and  Mrs.  Arthur,  upon  the  evidence  in  this  case,  could  re- 
cover upon  the  notes  against  the  firm.  The  entries  on  the  books  are  counter- 
balanced by  the  giving  of  the  notes,  and  the  proof  that  their  consideration 
inured  to  the  firm's  benefit.  There  is  not  sulBclent  evidence  to  justify  the 
conclusion  that  the  notes  were  improperly  made  to  pay  the  partners'  individ- 
ual debts,  and  that  the  names  of  the  wives  were  inserted  in  the  schedules  with 
fraudulent  intent. 

"  (3)  Bills  Payable  Preferred.  Wilson  Phraner  and  George  D.  Arthur,  the 
fathers  of  the  partners,  are  preferred  in  the  assignment  for  the  sums  of  $2,850 
and  82,600,  respectively.  George  D.  Arthur's  preference  is  for  the  amount 
of  two  notes,— one  for  82,000,  made  April  19,  1886,  and  the  other  for  8600, 
made  May  15,  1886.  The  82,000  note  was  given  by  the  firm  in  renewal  of  a 
note  for  the  same  amount,  discounted  for  the  firm  by  George  D.  Arthur,  in 
February,  1886.  The  8600  was  for  cash  received  by  the  firm  on  the  day  tlie 
note  was  given.  There  is  no  evidence  that  the  firm  was  not  justly  indebted 
on  these  notes,  or  that  the  preference  was  improper.  Wilson  Phraner,  the 
father  of  Wilson  S.  Phraner,  is  preferred  for  a  note  of  82,000.  This  was  given 
in  renewal  of  a  not«  discounted  with  him  by  the  firm,  which  received  the  pro- 
ceeds of  the  discount.  He  is  also  preferred  for  a  note  of  8850,  made  May  15, 
1886.  A  firm  note  for  8250  was  then  outstanding  for  money  received  by  the 
firm  on  May  4th.  On  May  15th  the  firm  received  8600  additional,  and  the 
note  of  8250  was  surrendered,  and  ttie  note  for  8850,  the  subject  of  the  pref- 
erence, was  given.  It  is  not  disputed  that  Wilson  Phraner  holds  the  notes 
preferred.  It  is  insisted,  however,  that  they  were  given  for  the  individual 
indebtedness  of  Wilson  S.  Phraner,  the  partner.  The  avails  of  the  discounted 
note  of  82,000  and  the  8600  are  credited  and  the  notes  charged  in  the  bills 
payable  account  of  the  firm,  and  do  not  appear  in  the  personal  account  of  Wil- 
son S.  Phraner.  The  8250  received  on  May  4tb,  thougti  paid  to  the  firm,  was 
credited  to  iiis  personal  account  in  which  the  note  for  the  same  amount  was 
charged.  The  original  checks  for  both  the  81,969,  (dated  February  12,  1886, 
the  proceeds  of  the 82,000  discount,)  the  8600,  (dated  May  14tli,)  and  the 8250, 
(dated  May  4th,)  are  produced  and  are  in  evidence,  all  drawn  by  Wilson  Phra- 
ner,— the  first  to  the  order  of  Hough  &  Phraner,  the  other  two  to  the  order  of 
Phraner  &  Arthur.  Upon  this  evidence  it  cannot  be  said  that  there  was  no 
firm  liability,  and  that  the  preference  was  fraudulent. 

"Much  that  is  said  In  hostility  to  the  assignment  is  based  upon  entries  in 
the  personal  accounts  of  the  partners  in  the  firm  books.  Upon  these  it  is 
claimed  that  the  notes  held  by  their  wives  were  given  for  the  individual  debts 
of  the  partners,  and  that  no  firm  liability  was  incurred,  though  the  moneys 
loaned  were  immediately  devoted  to  the  firm  uses.  The  8250  loaned  by  Wil- 
son Phraner  on  May  4th  was  clearly  loaned  to  the  firm,  used  by  the  firm,  the 
firm  recognizing  its  liability  by  giving  its  note,  and  then  preferring  it.    Still 
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this  sum  is  credited,  and  the  note  charged  to  Wilson  S.  Phraner's  personal  ac- 
count. Little  reliance  can  be  placed  upon  a  booli-keeper's  entries  which  are 
so  laclcing  in  mptbod,  in  the  absence  of  any  other  evidence,  invalidating  the 
obligations  admittedly  given  by  the  firm. 

"It  is  suggested,  however,  that  the  advances  of  6200  each  by  the  fathers  in 
February,  1886,  were  advances  to  their  sons  for  the  purpose  of  increasing  their 
interests  in  the  firm.  Reference  is  had  to  the  fact  that  the  fathers  started 
their  sons  in  business  by  loaning  them  their  necessary  capital  in  1883  and 
1884.  It  is  also  urged  that  as  Mr.  Hough,  then  a  member  of  the  firm,  in  Jan- 
nary,  1886,  contributed  $2,057  in  notes  as  capital,  these  almost  simultaneous 
advances  of  similar  sums  must  also  be  considered  as  contributions  to  capital. 
The  assignment  cannot  beset  aside  upon  mere  suspicion.  The  difficulty  with 
the  contentions  of  counsel  is  the  absence  of  evidence  to  support  them.  There 
is  no  evidence  that  the  advances  were  to  increase  the  holdings  of  the  two  part- 
ners, and  a  mere  coincidence  in  time  and  amount  with  another  partner's  con- 
tribution to  his  capital  account  is  insufiBcient  to  determine  the  character  of  in- 
dependent transactions.  There  is  no  pretense  that  the  firm  expected  to  fail 
in  February,  and  no  reason  why  the  advances,  if  made  as  capital,  should  not 
appear  in  the  capital  account.  They  do  not  so  appear,  however,  although 
Hough's  capital  account  is  duly  credited  with  his  contribution,  which  was  tid- 
mittedly  for  the  purpose  of  increasing  his  interest.  Six  hundred  dollars  bor- 
rowed by  Fhraner  of  his  father  for  a  similar  purpose  in  January,  1886.  ap- 
peitred  in  his  capital  account,  and  the  absence  of  the  sums  in  question  from 
this  account  negatives  the  inferences  drawn  by  counsel. 

"  (4)  T?u  Hough  NoUs.  Prior  to  April  14, 1886,  L.  W.  Hough  was  a  mem- 
ber of  the  firm.  The  firm  had  taken  an  inventory  on  January  1,  1886.  show- 
ing a  surplus  of  over  $9,000.  This  surplus  had  been  credited  to  the  capitul 
account  of  the  three  partners.  On  January  22,  1886,  Hough  contributed,  as 
capital,  $2,057.07  in  notes.  On  April  14,  1886,  the  firm  dissolved,  and  the 
interest  of  Hough  was  purchased  by  Fhraner  &  Arthur,  the  consideration  be- 
ing the  return  of  the  notes  for  $2,'057,  and  the  notes  of  P.  &  A.  for  $1,747.76, 
Hough's  share  in  the  surplus.  There  is  no  evidence  to  impugn  the  good  faith 
of  the  transaction.  The  firm  was  abundantly  solvent,  according  to  its  books, 
on  January  1st.  The  books  showed  no  marked  change  on  April  14th.  Tlie 
members  of  the  firm  believed  that  it  was  solvent,  and,  so  far  as  the  evidence 
shows,  bought  out  the  retiring  partner  in  good  faith,  by  giving  notes  for  the 
face  value  of  his  interest.  It  is  contended  that  the  firm  was  insolvent  at  the 
time  of  the  retirement;  that  Hough's  interest  in  the  business  was  worthless; 
that  the  notes  given  him  were  in  law  fraudulent  as  against  other  creditors; 
and  that  tiie  insertion  of  Hough's  name  as  a  creditor  for  the  amount  of  these 
notes,  in  the  schedules,  indicates  an  intent  to  divert  the  assets  of  the  firm  and 
avoid  the  assignment.  The  schedules  may,  of  courae,  be  referred  to  to  show  the 
intent  with  which  the  assignment  was  executed.  If  a  fictitious  claim  is  in- 
serted in  the  schedules  by  the  assignors,  it  may  indicate  an  intent  to  misap- 
propriate the  assets.  Talcott  v.  Hess,  31  Hun,  282.  In  this  case,  however, 
the  claim  is  not  fictitious.  A  bargain  was  made  between  Hough  and  P.  & 
A.  in  good  faith,  which  bound  P.  &  A.  If  void  at  all,  it  would  only  be  so  as 
against  creditors.  The  claim  might  be  a  deterred  claim,  but  was  none  the 
less  a  claim.  There  was  no  attempt  at  concealment  of  the  facts.  The  sched- 
ules state  that  the  notes  were  given  for  moneys  due  Hough  •  on  the  dissolu- 
tion of  Hough,  Fhraner  &  Arthur.'  Upon  these  facts  it  does  not  necessarily 
follow  that  the  mere  insertion  of  Hough's  name  in  the  schedules  as  a  creditor 
would  avoid  the  assignment.  Howe  v.  Laiorence,  9  Gush.  553;  Smith  v. 
Howard,  20  How.  Pr.  121;  Dimon  v.  Hazard,  82  N.  Y.  65.  It  seems  clear, 
however,  that  the  entire  force  of  this  objection  to  the  assignment  rests  upon 
the  insolvency  of  the  firm  at  the  time  of  Hough's  retirement.  This  is  not 
proven.     The  actual  condition  of  tiie  firm  at  this  time  is  not  shown.    It  is 
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true  that  Phraner,  the  only  one  of  the  partners  who  is  called  as  a  witness,  tes- 
tifies that  he  cannot  recollect  any  serious  losses  between  April  14,  1886,  the 
day  of  Hough's  retirement,  and  May  29.  1886,  the  day  of  the  failure.  The 
cause  of  the  failure  was  embarrassment  and  delay  in  payments  by  (irm  debt- 
ors. An  expert  accountant  testifies  that,  so  far  as  the  books  show,  the  surplus 
of  January  1, 1886,  should  belong  to  the  firm  on  May  29th,  less  the  notes  given 
Hough  and  the  drawings  of  P.  ft  A.  The  assignment  itself  does  not  contain 
the  usual  recital  of  insolvency.  The  schedules  are  in  evidence,  and  show  that 
at  the  time  of  the  failure  the  liabilities  amounted  to  922,608.82.  Of  these. 
92,591.57  were  contingent.  These  have  all  been  met  by  the  parties  primarily 
liable,  and  should  be  deducted  to  ascertain  the  firm's  actual  condition.  The 
actual  liabilities  are  therefore  $20,016.71.  As  against  these  the  assets  appear 
nominally  worth  $24,777.51,  and  actually  worth  $17,222.74.  At  the  time  of 
the  failure,  therefore,  the  books  show  an  apparent  surplus  of  84,777,  although 
the  Hough  notes  are  included  in  the  liabilities.  The  schedules  set  forth,  item 
by  item,  the  nominal  and  actual  value  of  the  firm  accounts  and  merchandise  in 
the  usual  form.  The  total  actual  value  of  the  good  accounts  Is,  however,  after- 
wards reduced  8750,  by  a  deduction  of  ten  per  cent,  to  meet  cost  of  collection, 
and  the  total  actual  value  of  the  merchandise  is  similarly  red  uced  about  83, 100, 
by  a  deduction  of  twenty-five  per  cent,  for  depreciation  and  cost  of  sale,  so 
that  in  the  recapitulation  given  above  83,850  seems  to  have  been  deducted  as 
the  estimated  expense  of  conducting  the  assigned  estate  after  the  failure.  The 
total  actual  value  of  the  assets,  at  the  time  of  the  assignment,  therefore,  was 
Apparently  over  821,000,  or  81,000  above  the  liabilities,  including  the  Hough 
notes,  while  the  nominal  surplus  was  nearly  85.000.  These  facta  do  not  jus- 
tify the  conclusion  that  the  firm  was  insolvent  six  weeks  previous,  on  April 
14tb,  or  that  a  transaction  which,  so  far  as  the  evidence  shows,  was  free  from 
actual  fraud,  was  fraudulent  in  law. 

"Counsel  contends,  however,  that  if  the  firm  was  solvent  at  that  time,  there 
has  been  a  mysterious  disappearance  of  assets.  The  surplus  of  January  1, 
1886,  deducting  Hough's  share,  was  about  88,000.  The  apparent  nominal 
surplus  on  May  29th  was  about  84,800;  actual,  about  81,000.  The  difference, 
83.800.  lietween  the  face  and  actual  value,  is  made  up  of  83,100,  depreciation 
on  fixtures  and  sundries,  due  to  wear  and  tear,  and  8650,  lost  on  open  ac- 
counts. Irrespective  of  these  items,  the  firm  has  actually  lost  only  83,200  in 
the  five  months,  and  this  includes  the  amounts  drawn  by  the  partners.  No 
exhaustive  examination  of  the  firm's  business  has  been  presented,  and  these 
facts  do  not  support  a  finding  that  there  has  l>een  any  withdrawal  of  assets  so 
connected  with  the  assignment  as  to  render  the  latter  invalid.  If  the  firm  was 
solvent  on  May  29th,  that  fact  alone  does  not  invalidate  the  assignment.  Og- 
den  V.  Peters,  21  N.  Y.  28;  In  re  Thompson,  30  Hun,  200.  The  evidence 
shows  embarrassment,  and  a  sufficient  basis  for  a  finding  of  an  honest  pur- 
pose in  making  the  instrument,  which  must  be  presumed  until  it  is  disproven. 

"  All  the  points  urged  by  defendants'  counsel  have  been  carefully  examined. 
The  transactions  of  the  partners,  with  their  wives  and  relatives,  easily  give 
rise  to  suspicion,  but  the  facts  proved  are  insufficient  to  base  a  finding  of  fraud- 
ulent intent  in  the  making  of  the  assignment.  It  is  urged  that,  as  persons 
eon  versant  with  the  matters  in  dispute  are  not  called  as  witnesses,  it  should  be 
presumed  that  their  testimony  would  be  adverse  to  the  plaintiff.  Pliraner 
was  examined  at  length,  and  his  testimony  is  unimpeached.  The  defendants 
liave  not  proved,  by  any  preponderance  of  evidence,  the  fraud  alleged,  and  it 
was  unnecessary  for  the  plaintiff  to  lengthen  the  case  by  a  production  of  fur- 
ther testimony.  Bleecker  v.  Johnston,  69  N.  Y.  309.  The  plaintiff  iseutitled 
to  judgment  in  both  cases." 

Argued  before  Larremobe,  C.  J.,  and  Dalt  and  Van  Hoesen,  JJ. 

Blumenstiel  d-  Hirsch,  for  appellants.    Charles  H.  Qriffin,  for  respondents. 
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Van  Hoesen,  J.  I  am  in  favor  of  affirming  the  judgment.  There  is  no 
dear  and  unmistakable  fraud  on  the  part  of  the  assignors.  The  charge  of  fraud 
rests  upon  inferences,  suspicions,  and  computations.  As  those  do  not  make 
a  strong  case,  we  are  asked  to  draw  an  unfavorable  conclusion  from  the  fact 
that  the  wives  of  the  nssignors  were  not  called  as  witnesses.  We  see  no  rea- 
son to  suspect  that  the  assignors  have  suppressed  testimony  that  was  needed 
to  explain  their  acts,  and  remove  a  well-grounded  presumption  of  fraud.  The 
testimony  of  Mr.  Fhraner,  one  of  the  assignors,  was  satisfactory  to  the  ref- 
eree, and  I  see  no  reason  why  it  ought  not  to  have  been  so.  I  am  in  favor 
of  affirming  the  judgment  upon  the  report  of  the  referee.    AH  concur. 


Webb  et  dt.v,  Osborne. 

SiMMONTON  e.  Same. 

(Vommon  Pleas  of  New  York  City  cmd  County,  Oeneral  Term.    December  2, 188>.) 

1.   SurPLEMENTABT  PbOCEEDI»G8 — EZTBNSION  OT  ReOXIVEBSHIP— FiLIXO  OBDKR. 

Under  Code  Civil  Proc.  N.  T.  J  24«8,  providing  that  the  title  to  the  judgment 
debtor's  property  ehall  vest  in  the  receiver,  In  supplementary  proceedings,  from 
the  time  of  filing  in  the  county  clerk's  ofiloe  of  an  original  order  of  appointment,  or 
an  order  extending  the  receivership,  the  title  to  the  judgment  debtor's  land  vests 
In  the  receiver  on  his  filing  for  record  in  the  county  clerk's  olBoe  the  order  extend- 
ing the  receivership,  though  the  original  order  of  appointment  was  not  so  fiied. 

8.  Same— Recbiveb  of  Land — Rights  of  Debtok. 

Since  the  rule  that  a  creditor  should  sell  the  judgment  debtor'sland  on  execution, 
and  notseek  to  collect  his  judgment  by  means  of  supplementary  proceedings,  exists 
to  save  the  judgment  debtor's  right  of  redemption,  he  cannot  complain,  where  he 
has  formally  consented  to  an  order  extending  the  receivership  to  tbe  land  In  ques- 
tion. 

Appeal  from  special  term. 

Supplementary  proceedings  in  actions  by  James  Webb  and  another  agunst 
Thomas  Osborne,  and  by  William  J.  Simmonton  against  the  same  defendant, 
in  which  proceedings  Ezekiel  Fixmau  had  been  appointed  receiver  of  Os- 
borne's property.  From  an  order  vacating  a  previous  order  that  the  tenants 
of  property  formerly  belonging  to  Osbonie  attorn  to  the  receiver  he  appeals. 
The  appellant  is  a  receiver,  in  supplementary  proceedings,  of  the  above- 
named  Thomas  Osborne.  He  was  originally  appointed  by  order  of  this  court 
made  in  the  action  first  above  entitled,  and  dated  March  4,  1886.  This 
order  was  filed  with  the  clerk  of  this  court  the  same  day.  On  March  11, 
1886,  the  appellant,  as  receiver,  gave  a  receiver's  bond,  as  required  by  law, 
which  was  duly  approved  by  a  judge  of  this  court,  and  filed  in  the  office  of 
the  clerk  of  this  court.  Said  order  of  March  4,  1886,  was  not  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York  until  May  6,  1887. 
On  August  19,  1886,  an  order  was  duly  made  in  supplementary  proceedings 
founded  upon  the  action  second  above  entitled,  extending  the  receivership 
of  Mr.  Flxman  to  said  second  action.  Said  order  of  August  19,  1886,  was 
granted  upon  the  written  consent  of  the  attorneys  for  the  defendant  and 
judgment  debtor,  who  appeared  upon  tbe  application,  and  upon  the  same 
day  was  duly  filed  in  the  office  of  the  clerk  of  this  court,  and  upon  the  3d 
day  of  March,  1887,  was  duly  filed  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York.  At  the  time  of  the  granting  of  the  original  order  in 
the  first  action  appointing  Mr.  Fixman  receiver,  and  at  the  time  of  the  grant- 
ing and  filing  in  the  office  of  the  said  county  clerk  of  the  order  of  August  19, 
1886,  in  the  second  action,  extending  such  receivership,  the  above-named 
Thomas  Osborne  was  the  owner  of  a  piece  of  real  estate  known  as  tbe  "Os- 
borne Apartment  House."  Between  the  date  of  the  filing  and  recording  in 
the  county  clerk's  office  of  said  order  extending  the  receivership,  and  the  date 
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of  the  filing  and  recording  In  said  office  of  said  original  order  appointing  the 
receiver,  to-wit,  on  or  about  April  20.  1887,  said  Thomas  Osborne  conveyed 
said  real  estate  by  deed  to  one  John  H.  Taylor.  On  the  24th  day  of  October, 
1888,  an  order  of  this  court  was  made  and  entered,  entitled  in  both  of  said  ac- 
tions, directing  "that  each  and  every  one  of  the  tenants  occupying  apartments 
in  the  premises  mentioned  and  described  in  the  said  petition,  and  known  as 
the 'Osborne  Apartment  House,'  •  •  •  attorn  to  the  said  Ezekiel  Fix- 
man,  as  such  receiver,  and  paid  to  him  their  rents  for  the  apartments  occu- 
pied by  them,  respectively,  as  and  when  the  same  become  due  and  payable." 
Subsequently,  and  on  or  about  the  22d  day  of  November,  1888,  by  order  duly 
made  and  entered  in  this  action,  and  dated  that  day,  the  order  last  referred  to 
was  vacated;  and  from  such  last-named  order,  vacating  said  order  of  October 
24,  1888,  this  appeal  is  taken. 

Argued  before  Lakbemobe,  C.  J.,  and  Yan  Hoesen.  J. 

A.  H.  Stoiber  and  NatJumiel  C.  Moah,  for  appellant.  William  H.  Hew- 
ton,  tor  respondent 

Larbehoue,  C.  J.  I  have  stated  above  all  the  facts  which  seem  to  me  to 
have  any  material  bearing  upon  the  present  controversy.  The  respondent 
claims  that,  because  the  original  order  appointing  the  receiver  was  not  filed 
in  the  county  clerk's  office  until  after  the  execution  and  delivery  of  the  deed 
from  the  judgment  debtor  ta  John  U.  Taylor,  the  receivership  of  Mr.  Fixman 
never  applied  to  the  real  estate  in  question.  But  the  order  extending  such 
receiversliip  was  duly  filed  in  said  county  clerk's  office  before  the  making  of 
said  deed,  and,  under  the  circumstances  of  this  case,  I  think  such  filing  was 
sufficient  for  all  purposes  of  vesting  the  receiver  with  the  legal  title  to  the 
Osborne  apartment  house.  Section  2466  of  the  Code  provides  that,  when  a 
receiver  has  already  been  appointed,  the  judge,  instead  of  appointing  another 
receiver,  must  make  an  order  extending  the  receivership.  There  is  no  doubt 
but  that  Mr.  Fixman  was  legally  appointed  in  the  first  suit.  The  original  or- 
der appointing  him  was  duly  made,  and,  together  with  his  bond,  filed  in  the 
office  of  the  clerk  of  this  court.  In  my  judgment,  this  constitutes  a  valid  ap- 
pointment, within  the  meaning  of  section  2466,  regardless  of  the  fact  whether 
or  not  the  receiver  completely  qualified  in  the  first  suit  by  filing  such  original 
order  in  the  county  clerk's  office.  The  section  then  proceeds:  "Such  an  or- 
der gives  to  the  judgment  creditor  the  same  rights  as  if  a  receiver  was  then 
appointed  upon  his  application."  The  following  section  directs  that  an  or- 
der appointing  the  receiver  or  extending  the  receivership  shall  be  filed  in  the 
county  clerk's  office.  As  far  as  the  form  of  this  language  indicates  any- 
thing, the  intention  would  seem  to  be  that  an  order  of  original  appointment 
and  one  extending  a  receivership  were  of  co-ordinate  authority,  and  that  the 
tiling  of  either  of  such  orders  would  accomplish  the  result  of  a  legal  qualifi- 
cation on  the  receiver's  part.  This  theory  of  construction  is  strengthened  by 
the  similar  language  of  section  2468,  which  provides  that  the  title  of  the 
judi;raent  debtor's  property  shall  vest  in  the  receiver  from  the  time  of  the 
filing  of  an  original  order  of  appointment,  or  an  order  extending  the  receiver- 
ship. There  is  no  express  language  requiring  the  original  order  to  be  filed 
with  the  county  clerk  before  the  order  extending  the  receivership  shall  become 
valid.  On  the  contrary,  the  purpose  appears,  by  clear  implicatiou,  from  all 
the  sections  referred  to,  to  make  the  filing  of  such  order  of  extension  in  all 
essential  respects  an  equivalent  to  the  filing  of  the  original  order,  and  not  a 
mere  concomitant  thereof.  My  conclusion  is  that,  under  section  2468,  the 
real  property  of  the  judgment  debtor  became  vested  in  the  receiver  on  the  3d 
day  of  March,  1887,  when  the  order  extending  the  receivership  was  filed  in 
tlie  county  clerk's  office,  and  that  the  subsequent  deed  by  the  judgment  debtor 
conveyed  nothing.  It  follows  that  the  order  directing  the  tenants  to  attorn 
and  pay  rent  to  the  receiver  was  properly  granted,  under  rule  78. 
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The  point  has  been  made  on  behalf  of  the  appellant  that  the  granting  of 
such  order  was  error,  because,  when  a  judgment  debtor  is  seised  of  real  es- 
tate, the  proper  course  for  the  creditor  to  pursue  is  to  issue  execution  against 
and  sell  the  same,  and  nottoseelt  to  collect  his  judgment  out  of  the  rents 
through  a  receiver.  The  cases  of  Bank  v.  Martin,  2  N.  Y.  Supp.  815,  and 
Bunn  V.  Daly,  24  Hun,  526,  are  cited  in  support  of  this  contention.  But 
in  both  of  these  cases  the  application  before  the  court  was  to  appoint  a  re- 
ceiver, and  not  to  extend  aid  to  a  receiver  already  appointed.  The  grounds 
for  the  principle  laid  down  in  such  authorities  are  stated  in  Bank  v.  Martin, 
supra,  as  follows:  "If  the  plaintiff  should  be  permitted  to  procure  the  ap- 
pointment of  a  receiver,  and  thus  vest  the  title  of  the  real  estate  of  the  judg- 
ment debtor  in  such  receiver,  it  could  be  sold,  and  the  judgment  debtor  de- 
prived of  the  riglit  of  redemption  which  is  given  to  him  in  case  of  a  sale  by 
execution.  It  was  the  duty,  therefore,  of  the  plaintiff  to  have  caused  the 
bouse  and  lot  to  be  sold  on  execution,  thus  exhausting  its  remedy  by  execu- 
tion before  resorting  to  these  proceedings."  It  thus  appears  that  the  reason 
for  the  rule  that  plaintiff  shall  exhaust  his  remedy  by  execution  before  pro- 
ceeding against  the  property  by  means  of  a  receiver  is  that,  if  the  other  course 
were  adopted,  a  judgment  debtor's  right  to  a  redemption  might  be  taken  away. 
Such  rule,  therefore,  exists  for  the  judgment  debtor's  benefit,  and  to  protect 
his  strictly  legal  rights.  It  can  have  no  relevancy  or  force  in  the  case  at  bar, 
because  here  it  expressly  appears  that  the  order  extending  the  receivership 
was  formally  consented  to  on  the  judgment  debtor's  part.  The  order  ap- 
pealed from  should  be  reversed,  with  costs. 


Oehhb  t).  Cook  «t  oZ. 
{Common  Pleas  of  Jfeio  York  City  and  Coutity,  General  Terra,    December  8, 1889.) 

HaBTER  and  SeRVAUT — DKFECTIVB  APPUANGSS — EVIDBSOB. 

In  an  action  by  a  servant  for  personal  injaries  caused  by  an  alleged  defect  In  the 
master's  machinery  tbe  complunt  will  be  dismissed  In  the  absence  of  evidence  to 
show  how  long  the  defect  has  existed. 

Appeal  from  trial  term. 

Action  by  William  Oehme  against  Valentine  CJookand  another  for  personal 
injuries  sustained  by  plaintiff  from  the  alleged  negligence  of  defendants  while 
employed  in  their  iron  foundry.  A  crane  in  the  foundry  consists  of  a  vertical 
beam,  about  16  or  18  feet  high,  that  reaches  nearly  to  the  ceiling,  and  revolves 
on  a  pivot.  From  the  top  of  this  beam,  two  horizontal  pieces  of  timber,  about 
20  feet  long,  parallel,  on  the  same  level,  extending  in  the  same  direction  from 
the  vertical  beam,  and  reaching  out  the  same  disUince  from  it,  project.  A  car- 
riage, the  wheels  of  wliich  rest  on  the  two  horizontal  timbers,  moves  back 
and  forth  upon  them.  A  traveling  bar  is  run  directly  above  the  space  be- 
tween the  horizontal  timbers.  The  one  end  of  the  traveling  bar  is  fastened 
to  tbe  carriage,  and,  as  tbe  carriage  is  moved  back  and  forth,  the  traveling 
bar,  to  keep  its  horizontal  position,  moves  on  a  cog-wheel  between  the  hori- 
zontal timbers  nearest  the  vertical  beam.  On  the  inner  side  of  either  of  the 
horizontal  timbers  a  bar  of  iron  was  screwed,  on  which  the  end  of  the  trav- 
eling bar  would  drop,  in  case  it  was  forced  outward  beyond  a  certain  point 
This  bar.  which  the  witness  called  the  "preserver,"  plaintiff  attempted  to 
prove,  was  absent  at  the  time  of  tbe  accident.  From  a  judgment  entered  on 
a  nonsuit,  plaintiff  appeals. 

Argued  before  Larremore,  0.  J.,  and  Van  Hoesen,  J. 

August  P.  Wagener  and  Lexow  &  Leo,  {Leopold  Leo,  of  counsel.)  for  appe- 
lant.   Bdward  M.  Burgbard  and  Lewis  Sanders,  for  respondents. 

Van  Hoesen,  J.  The  evidence  showed  that  the  traveling  bar  fell  from  the 
crane  and  struck  tbe  plaintiff,  but  that  it  would  not  have  fallen  if  a  piece 
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called  the  "preserver"  had  been  in  its  place  on  the  crane.  When  the  pre- 
server was  talcen  away,  no  one  of  the  witnesses  cuuld  testify,  but  it  was  re- 
placed after  the  accident  happened  to  the  plaintiff.  The  learned  judge  dis- 
missed tlin  complaint  because  it  did  not  appear  how  long  the  preserver  had 
been  off  the  machine,  and  said  that  it  was  indispensal)le  that  there  should  be 
some  evidence  that  the  defendants  were  negligent  in  failing  to  replace  it  in 
a  reasonable  time  after  its  removal.  In  the  absence  of  any  evidence  as  to 
how  long  the  preserver  had  been  lacking,  the  judge  said  that  the  jury  could 
not  draw  tlie  conclusion  ihat  the  defendants  had  been  negligent,  because,  for 
aught  that  appeared,  it  might  have  been  broken  and  have  fallen  off  at  the 
very  moment  of  the  accident.  I  think  that  the  learned  judge  was  correct  in 
his  ruling,  and  that  the  judgment  should  be  affirmed.  Bailey  T.  RaUroad 
Co.,  8  N.  Y.  Supp.  58&.    Judgment  alfirmed,  with  costs. 


Knafp  t).  Barolat. 

{Common  Plena  of  New  York  OUy  and  Covmty,  Oeneral  Term.    December  2, 1889.) 

Appeal — Review — Weight  of  Evidence. 

Where  tbe  evidence  is  oonflicting,  judgment  wtll  not  be  disturbed  on  appeal. 

Appeal  from  district  court. 

Action  to  recover  money  paid  to  the  agent  of  defendant  to  obtain  a  lease 
from  the  latter.    Judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Labremore,  C.  J.,  and  Yam  Hobsen,  J. 
James  U.  Laird,  for  appellant.    Matthew  Daly,  tot  respondent. 

Per  Gitriah.  We  can  discover  nothing  in  the  evidence  to  warrant  the  ob- 
servation of  the  justice  of  the  district  court  that  Stehle  deceived  Darer,  and 
fraudulently  induced  him  to  pay  the  money  in  controversy  to  Barclay.  If  the 
justice  believed  Uarer's  own  story,  he  had  no  reason  to  impute  the  slightest 
fraud  to  any  one.  Darer  swore  that  he  paid  the  money  to  Barclay's  agent  in 
reliance  npon  the  promise  of  the  latter  that  it  should  be  returned  in  case  Mr. 
Barclay  did  not  give  him  a  lease  of  the  farm.  Mr.  Barclay  did  not  give 
Darer  a  lease,  and,  consequently,  if  Darer's  story  be  true,  he  is  entitled  to  re- 
cover the  money,  not  because  he  was  defrauded,  but  because  the  contract 
provided  that  it  should  be  returned  to  him,  under  th^circumstances  that  now 
exist.  Although  the  testimony  of  Darer  is  amply  sufficient  to  support  the 
judgment,  it  seems  that  it  was  not  accepted  as  true  by  the  justice,  who  ap- 
pears to  have  discredited  the  statement  that  the  money  was  to  be  returned  in 
case  a  lease  were  not  given  to  Darer,  and  to  have  assumed  without  proof 
that  Darer  paid  the  money  Isecause  Stehle  persuaded  him  that  it  was  the  best 
way  to  insure  the  getting  of  a  lease,  and  that  Stehle  was  guilty  of  fraud  in 
using  such  persuasions.  We  have  doubts  as  to  whether  the  decision  of  the 
court  below  was  a  wise  one,  but  we  shall  not  interfere  with  it.  It  seems 
strange  to  us  that  no  inquiry  was  made  of  Paine,  tbe  agent  of  Mr.  Barclay,  as 
to  whether  he  agreed  at  the  time  the  money  was  paid  to  return  it  to  Darer  in 
the  event  of  Mr.  Barclay's  refusal  to  give  him  a  lease.  Paine  was  a  witness, 
and  the  very  turning  point  of  the  case  was  whether  or  not  such  an  agreement 
was  made,  and  yet  Paine  did  not  really  contradict  Darer's  statement  as  to  tbe 
agreement.    We  must  therefore  affirm  tbe  judgment. 


Biaes  «.  GHAPm  et  al.,  (three  cases.) 

(CUy  Court  of  New  York,  Oeneral  Term.    December  2, 1888.) 

1.  Plbadinq — Pleading  and  Proop — ^Variance. 

Where  the  complaint  avers  that  defendant  M.  contracted  to  build  a  house  for  de- 
fendant C,  and  plaintiff  subcontracted  with  M.  to  do  the  worlc,  plaintiff  cannot 
prove  a  contract  between  bimseU  and  C. 
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9.   BlXt — AMEITDirBKT — ^DlSCRBTION  OV  COUBT. 

It  is  In  the  discretion  of  the  conrt  to  g^rant  leave  to  amend  a  oomplalnt  on  triaL 

8.  HBOEAKIOS'  IiIBNS — UlOHTS  OF  SUBCONTKAOTOBB. 

Under  Laws  N.  T.  1886,  c  342,  S  1,  driving  a  lien  to  persons  doine  work  on,  or  fur- 
nishing material  for,  a  building,  with  the  consent  of  the  owner,  but  providing  that 
the  owner  shall  not  be  liable,  by  reason  of  the  liens  filed,  to  pay  more  than  the 
amount  agreed  on  in  the  contract,  and  remainine  unpaid  at  the  time  of  filing  the 
lien,  a  subcontractor  need  not  show  the  consent  of  the  owner  directly  to  himself; 
but,  in  the  absence  of  an  agreement  by  the  owner  making  himself  personally  liable 
for  the  claim  of  the  subcontractor,  the  latter  has  a  claim  against  the  property  no 
further  than  Uie  amount  unpaid  on  the  contract  at  the  time  of  filing  his  lien. 
i.  JunoMENT — Correction — Dismissal. 

Where  an  action  is  dismissed  on  technical  groonda,  a  recital  in  the  judgment  that 
the  dismissal  was  on  the  merits  will  be  stricken  out. 

Appeal  from  special  term. 

Action  by  John  Kiggs  against  James  M.  Chapin,  Frederick  B.  Meres,  and 
others  to  foreclose  a  mechanic's  lien  filed  by  plaintitF  ngainst  property  owned 
by  defendant  Chapin.  The  complaint  alleges  that  Chapin  made  a  contract 
with  defendant  Meres  whereby  the  latter  was  to  build  the  stairs  in  said  house, 
and  furnish  Inonher  and  material  therefor,  to  be  paid  for  in  installments,  as 
the  work  progressed;  and  that  Meres  made  a  subcontract  with  plaintiff  to  do 
said  work,  and  certain  extra  framing,  for  $200,  to  be  paid  in  two  installments. 
The  complaint  alleged  that  Chapin,  the  owner,  "well  knew"  the  foots  stated; 
and  that  there  was  due  from  bim  to  the  contractor  more  than  suflScient  to  sat- 
isfy plaintiff's  lien.  On  the  trial,  plaintiff  undertook  to  prove  a  contract  be- 
tween himself  and  Chapin,  whereby  the  latter  agreed  to  pay  plaintiff  for  the 
work  done.  The  trial  judge  ruled  that  the  proof  offered  was  not  receivable 
under  the  pleadings,  and  that  plaintiff  was  bound  to  prove  the  facts  as  alleged, 
to-wit,  that  Meres  performed  his  contract  with  Chapin ;  that  the  latter  owed 
Meres  more  than  the  amount  of  plaintiff's  lien,  and  dismissed  the  complaint. 
From  the  judgment  entered  on  this  dismissal,  plaintiff  appeals. 

Argued  before  MoAdah,  C.  J.,  and  Holue,  J. 

W.  P.  Prentice,  for  appellant.  A.  D.  Kenyan,  for  respondent  Chapin. 
Tuttle,  Qoodell  <£  Brooks,  for  respondent  Meres. 

McAdam,  C.  J.  It  is  a  settled  rule  that  the  allegata  and  probata  mnst 
agree.  The  latter  musk  support  the  former.  In  other  words*  the  plaintiff 
must  prove  his  case  as  he  has  alleged  it.  CumUkey  v.  Lewis,  15  N.  Y.  St. 
Kep.  364.  The  object  of  the  pleadings  is  to  arrive  at  a  specific  issue  upon  a 
given  and  material  fact.  If  there  be  proofs  to  facts  not  put  in  contestation 
by  the  pleadings,  or  allegations  of  facto  not  established  by  proofs,  in  each  case 
they  must  be  rejected.  The  Sarah  Ann,  2  Sum.  206.  Every  fact  which  a 
party  must  prove  to  establish  his  cause  of  action  or  defense  must  be  stated 
in  the  pleading,  (Oumee\.  Beach,  40  Hun,  108;)  and  facts  which  are  not 
alleged  cannot  be  proved,  (McKyring  v.  Bull,  16  N.  Y.  297.)  The  rule  touch- 
ing the  statement  of  facts  constituting  the  cause  of  action  is  the  same  in  all 
cases,  legal  or  equitable;  and  the  rules  by  which  the  sufficiency  of  the  plead- 
ings are  to  be  determined  are  prescribed  by  the  Code.  People  v.  Ryder,  12 
N.  Y.  438;  Pom.  Rem.  §  527.  Kelsey  v.  Western,  2  N.  Y.  601,  was  an  equity 
case,  and  the  court  (at  page  506)  held:  "It  is  well  settled  that  no  proofs  can 
be  offered  of  facts  not  put  in  issue  by  the  pleadings,  nor  can  relief  be  granted 
for  matters  not  charged,  although  they  may  be  apparent  from  other  parts  of 
the  pleadings  and  evidence,  and  therefore  particular  care  must  be  taken  to 
put  in  Issue  in  the  bill  whatever  is  intended  to  be  proved  by  tlie  complainant 
in  the  cause;  otherwise,  he  will  not  be  permitted  to  give  it  in  evidence,  for 
the  court  pronounces  the  decree  secundum  allegata  et  pi-ohata.  The  reason 
of  which  is  that  the  adverse  party  may  be  apprised  against  what  suggestion 
he  is  to  prepare  his  defense. "  The  rule  of  pleading  is  practically  the  same 
whether  the  action  be  in  its  nature  of  legal  or  equitable  cognizance,  except 
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that  in  an  equity  case  the  facta  may  be  mora  numirons,  more  complicated, 
more  involved;  and  the  pleader  may  slate  all  the  facts,  in  a  legal  and  concise 
form,  which  constitute  the  cause  of  action  and  entitle  him  to  relief.  The 
rule  touching  the  statement  of  facts  constituting  the  cause  of  action  is  the 
same  in  all  cases,  and  the  rules  by  which  the  sufficiency  of  the  pleadings  are 
to  be  determined  are  prescribed  by  the  Code.  People  v.  Ryder,  supra.  One 
of  the  material  requirements  of  a  complaint  to  foreclose  a  mechanic's  lien  is 
an  allegation  of  the  contract  under  which  the  labor  or  material  were  fur- 
nished, or  facts  whioh  amount  to  n  contract.  The  plaintifl,  in  his  complaint, 
undertook  to  comply  with  this  requirement  by  speciflcally  alleging — First,  a 
contract  between  the  plaintiS,  as  subcontractor,  and  Meres,  the  contractor; 
and,  next,  a  contract  between  the  latter  and  Chapin,  the  owner;  and  the  lien 
is  sought  to  be  enforced  on  the  theory  that  the  owner  owed  the  contractor  an 
amount  exceeding  that  claimed  by  the  subcontractor.  These  allegations  were 
denied,  and  the  issues  so  raised  came  on  for  trial.  Instead  of  proving  the 
facts  as  alleged,  the  contract  between  Meres,  the  contractor,  and  Chapin,  the 
owner,  was  not  offered  in  evidence.  Indeed,  the  plaintiff  undertook  to  ignore 
it,  by  attempting  to  prove  a  contract  between  the  plaintiff  and  Chapin,  the 
owner,  by  which  the  latter  was  to  pay  the  plaintifl  for  his  work  and  material. 
The  trial  judge  refused  to  receive  the  evidence  offered ;  there  being  nothing 
in  the  complaint  warranting  its  reception.  This  ruling  was  proper;  and,  the 
plaintiff  having  tailed  to  sustain  the  allegations  of  his  pleading  in  manner  and 
form  as  alleged,  the  dismissal  of  his  complaint  was  not  error.  A  party  can- 
not be  called  into  court  to  defend  upon  a  cause  of  action  particularly  specified, 
and  be  required  upon  the  trial  to  answer  another,  entirely  different,  for  which 
he  is  unprepared.  Pleadings  are  to  be  so  drawn  as  to  evolve  some  question, 
either  of  fact  or  law,  disputed  between  the  parties,  and  mutually  proposed 
and  accepted  by  them  as  the  subject  for  decision ;  and  the  question  so  pro- 
duced is  called  the  "issue."  Tyler,  Steph.  PI.  147.  The  pleadings  herein 
clearly  defined  the  issue  the  court  below  was  called  upon  to  determine,  yet  no 
proof  was  offered  in  its  support 

The  plaintiff  moved  to  amend  his  complaint  by  alleging  an  agreement  on 
the  part  of  the  owner  to  pay  for  the  work  done.  The  amendment  proposed 
was  not  of  form,  but  of  substance,  as  it  changed  the  entire  nature  of  the  ac- 
tion and  proofs.  Its  purpose  was  to  drop  Meres,  the  contractor,  as  the  debtor, 
and  to  substitute  in  his  place  Chapin,  the  owner,  as  the  one  primarily  liable 
to  him,  as  an  original  promisor.  Such  an  amendment  might  have  been  per- 
mitted on  terms  or  conditions  that  would  not  have  operated  to  the  prejudice 
of  the  defendants,  or  taken  them  by  surprise.  But  the  trial  judge  was  under 
no  obligation  to  allow  an  amendment,  even  in  an  equity  case.  An  applica- 
tion for  leave  to  amend  a  pleading  is  addressed  purely  to  the  discretion  of  the 
trial  judge,  and  his  denial  of  it  is  not  reviewable  on  appeal.  Rosenwald  v. 
Hammerstein,  12  Daly,  377.  It  is  needless  to  discuss  what  we  might  have 
done  at  trial  term  under  similar  circumstances.  The  question  we  are  to  de- 
termine is  whether  the  judge  below  erred, — in  other  words,  whether  he  acted 
contrary  to  his  duty, — and  the  record  does  not  warrant  us  in  deciding  that  he 
acted  in  violation  of  law.  Pleadings  are  at  times  amended  on  appeal,  but  only 
to  uphold  a  judgment;  never  to  reverse  one. 

This  leads  us  to  the  construction  of  the  statute  conferring  the  right  of  lien 
in  favor  of  mechanics  and  others  doing  work  or  furnishing  materials  towards 
the  erection  or  alteration  of  buildings  in  this  city.  The  term  "with  the  con- 
sent of  the  owner, "  contained  in  section  1,  o.  342,  Act  1885,  must  be  construed 
with  reference  to  its  obvious  intent  and  meaning.  It  was  not  intended  to 
make  the  owner  pay  twice, — first  to  the  contractor,  and  next  to  the  employes 
of  the  latter.  If,  however,  a  stranger  employs  a  contractor  "  with  the  consent 
of  theowner."  expressed  or  implied,  the  property  of  the  owner  will  be  liable 
for  the  claim  of  the  person  employed;  for  the  reason  that  the  land,  having  re- 
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ceived  the  beneOt  of  the  labor  or  material,  with  the  expressed  or  implied  as- 
sent of  the  owner,  should  be  charged  to  the  extent  of  the  benefit  conferred 
thereon.  Thus,  in  Nellis  v.  Bellinger,  6  Hun,  560,  a  son  employed  a  mechanic 
to  erect  a  dwelling-house  upon  land  which  belonged  to  his  father,  for  his  own 
use  and  benefit.  It  was  shown  that  the  father  consented  to  the  erection  of 
the  house,  and,  while  he  did  not  contract  for  the  work,  or  direct  it,  or  in  anr 
way  become  responsible  for  it,  personally,  it  was  held  that  the  mechanic  had 
a  lien  upon  the  land  for  services  rendered  iu  the  construction  of  the  house. 
In  HusUd  V.  Mathea,  77  N.  T.  888,  the  title  to  the  land- was  in  Mrs.  Storms, 
and  the  improvements  thereon  were  made  by  her  husband,  she  simply  know- 
ing of  them,  and  consenting  thereto;  and  the  right  of  lien  was  enforced. 
These  decisions  proceed  upon  the  theory  that  "the  legislature  clearly  intended 
to  enforce  the  equitable  principle  that  one  who  knowingly  takes  the  benefit  of 
the  property  or  labor  of  another,  in  the  form  of  improvements  made  upon  his 
land,  ought  to  have  the  land  subjected  to  a  lien  for  the  value  thereof."  Not 
to  charge  the  land,  in  such  a  case,  would  enable  the  owner  of  the  fee  to  ap- 
propriate the  labor  and  materials  of  others  to  bis  own  benefit,  without  com- 
pensation. This  would  be  manifestly  unjust  and  inequitable.  Butwiierean 
owner  employs  a  contractor,  and  pays  him  all  he  contracted  to  pay,  not  in  ad- 
vance, but  as  the  work  progressed,  not  coUnsively,  but  in  good  faith,  he  can- 
not be  again  compelled  to  pay,  simply  because  the  contractor  subsequently 
fails  to  pay  those  he  employed.  The  contractor  has  the  right  to  employ  as- 
sistants "without  the  consent  of  the  owner."  The  nature  of  the  work  would 
imply  that  he  must.  These  employes  are  selected  by,  and  are  under  the  ex- 
clusive control  of,  the  contractor,  who  makes  bis  own  contracts  with  tliem, 
and  superintends  their  performance.  Mechanics  are  not  obliged  to  accept  em- 
ployment under  him,  neither  are  material-men  bound  to  credit  him;  and,  if 
they  do,  they  must  look  to  his  personal  credit,  or  see  to  it  that  their  notices 
of  lien  are  filed  in  time  to  stop  the  payments  coming  from  the  owner  to  the 
contractor  according  to  the  terms  of  the  contract,  or  their  effort  to  acquire  a 
lien  on  the  property  may  prove  abortive.  A  person  who  leases  property  and 
employs  mechanics  to  do  work  upon  it,  to  suit  his  pleasure  or  convenience, 
cannot  cliarge  the  estate  of  the  owner  for  the  work.  Knapp  v.  Brown,  45  K. 
Y.  207;  Mtadoon  v.  Pitt,  54  N.  T.  269;  Jones  v.  Manning.  6  N.  T.  Supp. 
338.  In  other  words,  in  order  to  affect  the  estate  of  the  owner,  be  must  in 
some  manner  consent,  either  expressly  or  impliedly,  to  the  charge ;  for  neither 
he  nor  his  property  can  be  charged  contrary  to  his  agreement,  and  against  his 
will.  In  Otis  v.Dodd,  90  N.  Y.  336,  owners  of  certain  lands  leased  the  same 
for  a  term  of  years;  the  lessees  covenanting  to  erect  certain  buildings  and 
structures  thereon,  which,  at  the  expiration  of  the  lease,  should  become  the 
property  of  the  owners.  The  plaintiff,  under  a  contract  with  the  lessee, 
erected  the  buildings  and  structures  specified,  and  filed  the  notice  required  to 
effect  a  lien;  and  it  was  lield  tbat  he  thereby  acquired  a  valid  lien,  as  against 
the  owners,  for  the  balance  due.  In  that  case  the  erections  became  part  of 
the  freehold  as  soon  as  they  were  made.  They  were  to  belong  to  the  owners 
of  the  fee.  The  owners  paid  nothing  for  the  erections,  which,  by  the  terms 
of  the  lease,  were  made  by  their  express  consent.  They  superintended  the 
erections,  and  gave  directions  concerning  them.  The  property  thus  benefited 
and  improved  was,  under  tlie  circumstances,  equitably  charged  with  the  lien. 
This  seems  just;  and  the  principle  decided  in  that  rase  cannot  be  extended  to 
an  owner  wlio  contracts  for  the  erection  of  a  building,  and  in  good  faith  pays 
for  it  according  to  tlie  terms  of  the  contract  of  employment.  Whenever  an 
owner  contracts  with  another  to  build  a  house  on  his  land,  he  consents  to  tbe 
erection;  but  such  consent  does  not  necessarily  obligate  him  to  pay  subcon- 
tractors, not  in  privity  with  him,  the  amount  of  their  demands.  The  owner's 
liability  proceeds  from  his  consent,  as  expressed  in  and  evidenced  by  bis  con- 
tracts.   He  is  to  pay  according  to  their  terms,  not  otherwise.    True,  the  par- 
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mentfl  falling  due  to  the  contractor  mtiy  be  impounded  by  the  filing  of  a  lien 
by  a  mechanic  or  material- man,  and  may,  by  operation  of  provisions  of  the 
statute,  l>e  applied  to  discharging  such  liens;  but  no  personal  responsibility  is 
placed  upon  the  owner,  further  than  that  created  by  his  contract.  He  may 
by  subsequent  acts  create  personal  obligations  to  subcontractors,  but  not  in 
the  absence  of  an  agreement  with  them,  expressed  or  implied,  whereby  the 
owner  makes  the  charge  personal  to  himself.  The  case  of  Richardson  v.  lieid, 
3  N.  Y.  Supp.  224,  is  of  this  character.  There  the  contractor  negotiated  witti 
the  plaintiff  for  a  furnace  and  range,  when  the  owner  stopped  the  negotiation, 
saying  there  was  money  in  his  hands  belonging  to  the  contractor;  that  he  de- 
sired a  larger  and  more  expensive  furnace  put  in  his  house;  and  that  if  the 
plaintiff  would  put  the  furnace  in,  he  (the  owner)  would  pay  the  bill  therefor. 
The  owner  in  that  case  became  an  original  promisor,  and  was  properly  held 
personally  liable  for  the  price  of  the  furnace;  and  a  lien  filed  against  his  prop- 
erty was  held  to  l>e  valid.  The  complaint  iu  the  case  cited,  altliough  more 
comprehensive  than  the  one  used  here,  was  inartistically  drawn;  but  the 
court  said.  It  "seems  to  be  sufficient  to  sustain  the  judgment."  If  the  evi- 
dence offered  had  been  objected  to  and  ruled  out,  as  not  being  in  accordance 
with  the  pleading,  or  the  objection  had  been  made  that  the  complaint  itself 
was  insufiScient  to  charge  the  owner  personally,  and  the  objection  had  been 
sustained,  and  the  complaint,  in  consequence,  dismissed,  the  court  might  have 
held,  as  we  do  here,  that  the  ruling  and  decision  were  not  error.  The  ques- 
tions presented  here  were  not  discussed  there,  and  could  hardly  have  been 
presented  in  that  case,  in  view  of  the  result  at  which  the  trial  court  arrived. 
The  complaint  in  the  present  case  was  drawn  in  accordance  with  our  under- 
standing of  tiie  statute.  It  presented  a  case  in  which  a  lien  would  attach 
against  the  property  of  the  owner  to  the  extent  of  the  amount  due  from  the 
latter  to  Meres,  the  contractor.  The  difficulty  is  that  these  facts  were  not 
proved;  and.  for  the  failure  to  establish  them,  the  complaint  was  properly  dis- 
missed. Thetrial  judgefoundlhat  theownerhad  no  contract  with  Meres;  but 
this  finding  was  not  made  upon  proof,  but  upon  the  absence  of  it.  The  coun- 
sel for  Chapin  claims  that  the  contract  was  not  made  with  Meres,  but  with 
another  person,  not  a  party  to  tlie  action;  but  this  is  of  no  consequence,  be- 
cause, as  the  plaintiff  failed  to  prove  his  cause  of  action  within  its  entire  scope 
and  meaning,  the  owner  was  not  called  upon  to  make  his  defense;  and  we 
cannot  anticipate  what  he  might  have  pleaded  if  the  plaintiff  had  changed  the 
allegations  of  his  pleading,  or  what  he  would  have  proved  if  he  had  been  put 
upon  his  defense. 

The  dismissal  was  upon  technical  grounds,  not  on  the  merits,  and  does  not 
bar  the  plaintiff  from  maintaining  a  new  action  against  his  employer,  who- 
ever he  may  l>e.  Code,  §  1209.  The  declaration  in  the  judgment  that  the 
dismissal  was  "upon  the  merits"  wiis  either  erroneously  or  inadvertently  in- 
serted therein,  and  must  be  stricken  out.  With  this  modification,  the  Judg- 
ment must  be  affirmed,  but  without  costs. 


FiBST  Nat.  Bane  «.  Cox  et  at. 
{Superior  Court  of  JTeio  York  City,  Oeneral  Term.    April  15, 1889.) 

NBOOTtABLK  In3TRUMK!»T9— BoNA  FiDB  HoLDBJl— EviDBNCB. 

In  an  action  by  a  bank  on  a  note,  it  was  in  evidence  that  the  manager  of  the  boat- 
ness  of  one  of  the  indorsers  was  in  possession  of  the  note  shortly  after  its  maturity, 
but  the  cashier  of  the  bank  testified  that  it  had  been  sent  for  collection  to  another 

Serson,  who  delivered  it  to  the  bank's  attorney.    The  attorney  testified  that  the  in- 
orser  was  present  when  the  note  was  delivered  to  him  for  collection,  and  that,  no 
instructions  being  given  as  to  its  ownership,  suit  was  brought  in  the  name  of  the 
indorser,  but,  upon  the  attorney's  learning  that  the  note  belonged  to  the  bank,  he 
•o  informed  defendant's  attorney  and  no  answer  was  served;  and  subsequently 
v.7N.Y.s.no.l6 — 49 
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this  action  was  brought.  Held,  that  there  was  no  evidence  that  the  note  was  erer 
In  the  hands  of  the  indorser  as  owner  after  its  maturity,  or  that  the  rights  of  Uie 
bank  were  other  than  those  of  a  purchaser  before  maturity. 

Appeal  from  jury  term. 

Action  by  the  First  Kational  Bank  of  Gloucester  against  John  Cox  and 
others.  Defendants  appeal  from  a  judgment  on  a  verdict  directed  for  the 
plaintiff. 

Argued  before  Sedgwick,  C.  J.,  and  Thuax  and  Dugro,  JJ. 

Jet^e  Johnston,  for  appellants.    Harriman  &  Fessenden,  for  respondent. 

Sedgwick,  C.  J.  The  action  was  on  a  promissory  note  against  the  defend- 
ants, as  makers.  On  the  trial  the  defendants  did  not  contest  tliat  at  first  the 
plaintiff  had  paid  value  for  the  note,  or  that  it  was  in  the  plaintiff's  hands 
when  It  fell  due.  The  answer  had  averred  "that  if  the  plaintiff  is  the  owner 
and  holder  of  said  note  the  same  was  purchased  after  it  became  due  and 
payable."  If  this  referred  to  the  purchase  by  the  plaintiff  at  the  time  it 
first  went  into  the  plaintiff's  ownership,  there  was  no  evidence  to  sustain 
this  answer.  On  the  trial  the  defendants  assumed  that  the  answer  re- 
ferred to  a  second  purchase  or  delivery  of  the  note  to  the  plaintiff  from  the 
payee,  one  Stinson,  who,  it  was  claimed,  had  in  some  way  paid  or  satisfied 
the  bank's  claim  against  him  as  indorser,  and  afterwards,  after  maturity,  re- 
transferred  the  note  to  the  bank.  If  these  facts  had  existed,  the  defendants 
claimed  that  the  bank  acquired  only  the  right  of  Stinson,  the  indorser,  against 
the  makers,  which  would  permit  the  defendants  to  make  an  offset  against  the 
indorser,  and  in  the  answer  an  offset  was  pleaded,  which,  if  valid,  would  ex- 
tinguish any  claim  upon  the  note.  The  answer  also  alleged  that  "Stinson, 
the  payee  in  said  note  mentioned,  is  now  the  lawful  owner  and  holder  of  said 
note."  The  defendants,  to  maintain  these  defenses,  gave  testimony  for  the 
purpose  of  showing  that  after  maturity  the  payee,  Stinson,  was  in  possession 
of  the  note;  they  arguing  that  this  possession  made  a  presumption,  that  it 
had  been  delivered  to  him,  by  the  bank,  in  a  transaction  that  made  him  the 
owner  of  the  note.  They  did  not  in  reality  give  testimony  that  Stinson  was 
in  actual  possession.  The  witness  who  spoke  on  this  point  said  that  one  Eaton 
was  in  actual  possession.  As  tu  Eaton's  possession  being  the  possession  of 
Stinson,  nothing  more  was  shown  than  that  at  the  time  Eaton  was  the  gen- 
eral manager  of  Stinson's  business.  This  did  not  tend  to  show  that  the  note 
was  held  in  the  course  of  that  employment  of  agency,  when  the  other  un- 
doubted facts  of  the  case  are  considered.  The  defendants  called  a  witness, 
one  of  the  attorneys  for  the  plaintiff  in  this  action.  He  testified  that  the  note 
in  action  was  given  to  him  by  Mr.  Booth.  Both  Booth  and  Stinson  were  his 
clients.  Stinson  had  placed  in  his  hands  the  papers  that  concerned  the  claim 
tliat  Stinson  made  in  respect  of  the  contract,  which  is  the  subject-matter  of 
the  offset  in  the  present  answer.  Booth  had  such  relations  to  Stinson  that  he 
was  present  at  consultations  in  respect  of  the  contract.  In  the  course  of 
these.  Booth  placed  in  the  hands  of  the  witness  the  note,  with  directions  to 
bring  suit  upon  it,  with  no  instructions  as  to  the  ownership  of  the  note.  An 
action  was  begun  in  the  name  of  Stinson.  Before  answer,  the  witness  learned 
that  the  banii  was  the  owner,  and  he  so  told  the  defendant's  attorney,  and  no 
answer  was  served.    Thereupon  this  action  was  brought. 

The  cashier  of  the  bank  was  called  as  a  witness  for  plaintiff.  On  bis  cross- 
examination  he  testified  that  the  bank  sent  the  note  from  its  place  of  business, 
in  Massachusetts,  to  Booth,  in  Xew  Yorlt,  with  instructions  to  collect  the 
note,  and,  if  necessary,  to  have  suit  brought  upon  it.  His  testimony  on  the 
point  of  Booth's  having  custody  of  the  note  was  so  corroborated  by  the  evidence 
of  plaintiff's  attorney,  called  as  a  witness  by  defendants,  that  his  credibility 
was  not  a  question  for  the  jury.  One  of  the  defendants  testified  that  Eaton 
did  have  possession  of  the  note  at  a  time  not  definitely  fixed,  and  that  Eaton 
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demanded  payment  of  the  note.  The  other  testimony  satisfactorily  showed 
that,  if  Eaton  had  the  note  before  Booth  gave  it  to  the  attorney,  Eaton  must 
have  been  acting  for  Booth  or  for  the  bank;  or,  if  he  had  it  after  the  attorney 
held  it  from  Booth,  he  must  still  have  held  it  for  the  banl^  in  reality,  even  if 
we  suppose  that  for  a  timeStinson  was  thought,  by  a  mistake,  to  be  the  holder. 
8uch  a  mistalce  would  not  give  Stinson  or  Eutun  a  right  to  act  in  the  attempt 
to  collect  for  any  but  the  bank.  I  am  of  opinion  that  there  was  no  evidence 
that  the  note  was  ever  in  Stinson's  possession  after  maturity,  as  owner, 
or  that  plaintiff's  rights  were  other  than  those  of  a  purchaser  before  maturity. 
The  judgment  should  be  afiQrmed,  with  costs.    All  concor. 


Steteks  e.  Betnolds. 
(Supreme  Court,  General  Term,  F-lrit  Department.    November  7, 1889.) 

IClOBANICS'  LlBXB — ASSIONMEKT  OV  DBBT. 

The  New  York  mechanics'  Hen  law  (Act  1886,  a  842)  provtdea  that  if  the  owner 
or  person  in  interest  shall,  for  the  purpose  of  avoiding  the  provisions  of  tile  aot,  or 
in  advance  of  the  terms  of  any  contract,  pay  by  collusion  any  money,  et&,  be  sh^ 
be  liable  for  the  amount  which  would  have  been  unpaid  to  the  contractor,  assignee, 
etc,  had  no  snoh  payment  been  made.  A  material-man  filed  a  Ire  a  for  lumiier 
fnmished  the  contractor.  Afterwards  the  contractor  gave  to  another  material- 
man, who  had  also  furnished  lumber,  an  order  on  the  owner  for  a  sum  in  excess 
of  that  due  him  for  the  lumber.  The  order  read:  "It  being  for  lumber  materials 
used  in  construction  of  same ;  the  amount  to  be  paid  of  the  last  payment  of  tl,900. " 
Held,  that  the  material-man  presenting  the  order  could  only  recover  thereon  the 
amount  due  for  lumber  actually  furnished  by  him  for  the  building. 

Case  submitted  on  agreed  statement. 

Xhis  was  an  action  by  Chancey  Stevens  against  Bridget  M.  Reynolds,  to 
enforce  a  mechanic's  lien.  Upon  the  trial  of  the  issues  the  parties  affected 
by  the  appeal  agreed  upon  the  following  state  of  facts: 

"statement  op  facts. 

"First.  The  defendant  Bridget  M.  Reynolds  was,  September  I,  1886,  and 
•till  is,  the  owner  in  fee  of  the  premises  described  in  the  complaint  known 
as  •  No.  115J  Waverly  Place,'  in  the  city  of  New  York.  Second.  The  defend- 
ant Hugh  M.  Reynolds  was  and  is  the  husband  of  said  Bridget  M.  Reynolds, 
and  was  her  duly-authorized  agent  to  make  contracts  affecting  said  property. 
Third.  The  defendant  Anderson,  on  or  about  September  21,  1886,  made  a 
contract  with  the  defendant  Hugh  M.  Reynolds,  as  agent  of  said  Bridget  M. 
Reynolds,  to  do  certain  carpenter  work  on  the  building  erected  on  said  prem- 
ises, and  to  furnish  certain  materials  therefor.  The  contract  called  for  the 
completion  of  the  work  on  or  before  October  20th,  1886,  and  the  payments  to 
be  as  follows: 

When  all  the  trimmings  should  be  done,  except  the  basement,   -    CltOOO 

When  all  the  doors  and  sash  should  be  hung,  vestibule  set  up. 
and  hardware  on,  -  -  ....      1,000 

Thirty-five  days  after  the  completion  of  all  the  work,  •  1.900 

Making  a  total  of  - $8,900 

Fourth.  That  said  Anderson  entered  on  the  performance  of  said  contract, 
and  received  payments  on  account  amounting  to  91,950;  that  he  failed  to 
complete  the  work  by  October  20th,  1886,  and  continued,  with  Reynold's  con- 
sent, to  work  on  the  building  until  about  the  22d  day  of  December,  1886,  at 
or  about  which  time  the  work  was  completed ;  that  certain  portions  of  the 
work  called  for  by  the  contract  were  omitted  by  Anderson  and  completed  by 
Reynolds ;  that  the  trial  court  has  allowed  $404.52  therefor;  that  certain  other 
portions  of  the  work  were  either  waived  by  the  owner  or  offset  by  other  work 
furnished;  that  the  amount  adjudged  to  be  due  said  Anderson  on  said  con- 
tract, after  making  said  deductions,  is  $1,545.48.    Fifth.  That  the  plaintiff. 
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between  September  18  and  December  4,  1886,  furnished  for  and  delivered  to 
defendant  Anderson  lumber  to  tlie  value  of  $1,097.93,  which  lumber  was  used 
in  the  construction  of  said  building;  that  no  part  of  said  claim  has  been  paid. 
Sixth.  That  on  the  15th  day  of  February,  1887,  and  after  the  said  lumber  had 
been  fuUy  furnished,  and  within  ninety  days  after  the  final  furnishing  thereof, 
the  plaintiff  duly  filed  in  the  oflSce  of  the  clerk  of  the  city  and  county  of  New 
York  a  notice  of  lien,  duly  verified,  against  the  said  premises,  for  the  value 
of  said  lumber  materials,  as  above  set  forth,  under  and  in  pursuance  of  the 
provisions  of  chapter  842  of  the  I^ws  of  New  York,  passed  May  27,  1885. 
Seventh.  That  between  October  7  and  November  5, 1886,  the  defendants  Og- 
den  &  Bigelow  furnished  to  the  defendant  Anderson  lumber  of  the  value  of 
9909.94,  a  portion  of  which,  to  the  value  of  about  $400,  was  used  in  said 
building.  No  part  of  said  $909.94  has  been  paid.  Eighth.  That  on  or  about 
November  15,  1886,  defendant  Anderson  executed  and  delivered  to  the  de- 
fendants Ogden  &  Bigelow,  who  were  copartners  in  business,  under  the  firm 
name  of  Ogden  &  Co.,  an  instrument  in  writing  as  follows:  <  New  Yohk, 
Nov.  15th,  1886.  ff.  M.  Keynolda,  Esq.:  Please  pay  to  the  order  of  £. 
H.  Ogden  &,  Co.  nine  hundred  and  nine  94-100  dollars,  and  charge  to  ac- 
count of  my  contract  with  you  for  the  carpenter  work  at  115J  Waverly  Place, 
it  being  for  lumber  materials  used  in  construction  of  same;  the  amount  to 
be  paid  of  the  last  payment  of  nineteen  hundred  dollars.  Aleizandkr  An- 
DBitfiON.'  This  paper  writing  was  given  and  accepted  as  payment  for  the 
lumber  furnished  as  aforesaid.  That  said  writing  was  presented  to  said 
Hugh  M.  Reynolds,  in  the  presence  and  at  the  request  of  said  Anderson,  on 
the  15th  day  of  November,  1886,  and  due  notice  thereof  was  given  to  said 
Reynolds,  but  no  acceptance  in  writing  was  given." 

Argued  before  Yam  Brunt,  P.  J.,  and  Bradt  and  Dahiels,  JJ. 

Charles  H.  Maohin,  tot  plaintiff.    Charles  A.  Decker,  tor  defendant. 

Bbadt,  J.  The  learned  justice  held  in  the  court  below  that  tbeorder  given 
to  Ogden  &  Co.,  for  $909.94  was  an  equitable  assignment  pro  tanto  of  the 
amount  of  the  last  payment  due  by  Reynolds  to  Anderson,  the  contractor,  and 
that  there  was  nothing  in  the  mechanic's  lien  act  of  1885  (chapter  342)  which 
in  any  way  affected  their  right  to  be  paid  the  amount  mentioned  in  the  as- 
signment; and  this  is  really  the  only  question  which  requires  consideration, 
for  the  reason  that  the  conclusion  of  the  learned  justice  that  the  order  given 
to  Ogden  &  Co.  was  an  equitable  assignment  pro  tanto  is  clearly  established 
by  the  case  of  Brill  v.  Ttittle,  81  N.  Y.  457,  inasmuch  as  the  sum  mentioned 
in  it  was  made  payable  out  of  a  particular  fund,  which  was  clearly  a  distin- 
guishing characteristic  of  the  order  referred  to.  There  Is  nothing  in  the  case 
of  Qunther  v.  Darmstadt,  (Daily  Reg.  March  20,  1888,)  which  conflicts  with 
this  view.  There  it  was  held  that  the  paper  in  question  was  a  mere  draft, 
and  that  the  circumstances  attending  the  drawing  and  delivery  did  not  indi- 
cate an  intention  to  assign  any  part  of  the  fund.  The  act  of  1885  (chapter 
342)  declares  that  if  the  owner  or  person  in  interest  shall  for  the  purpc^e  of 
avoiding  the  provisions  of  the  act,  or  in  advance  of  the  terms  of  any  contract, 
pay  by  collusion  any  money  or  any  other  valual)le  thing  on  such  contract,  he 
shall  be  liable  for  the  amount  that  would  have  been  unpaid  to  the  contractor, 
subcontractor,  or  assignee,  had  the  owner  or  other  person  in  interest  made 
no  such  payment,  or  given  no  such  mortgage,  or  effected  no  lien  or  incum- 
brance at  the  time  of  filing  the  notice  of  lien  prescribed  in  the  fourth  section 
of  the  act.  The  appellant's  contention  seems  to  rest  upon  the  misunderstand- 
ing of  the  provisions  just  referred  to,  and  illustrated  by  his  dependence  upon 
decisions  relating  to  the  mechanic's  lien  law  of  1862,  for  Kings  county,  (chap- 
ter 478,)  and  the  case  of  Post  v,  Campbell,  83  N.  Y.  279,  in  which  the  court 
of  appeals  construed  that  act,  and  held  that  payments  in  advance  of  the  terms 
of  the  contract,  although  without  fraud  or  collusion,  could  not  be  held  against 
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s  lienor.  It  Is  conceded  by  the  appellant's  connsel  that  in  that  act  the  word 
"collusion"  did  not  appear  In.  the  precise  connection  that  it  does  in  the  act  of 
1885.  An  examination  of  the  different  sections  will  sliow  that  by  the  act  of 
1862  two  classes  of  payment  were  provided  against:  First,  a  payment  by 
collusion,  for  the  purpose  of  evading  the  provisions  of  the  act;  and.  second, 
in  advance  of  the  terms  of  any  contract  which  is  entirely  different  from  the 
language  employed  by  the  legislature  in  the  act  of  1885,  which  applies  the 
word  "collusion"  to  both  classes  of  payment  referred  to  in  the  act  of  1862, 
the  language  being,  "shall,  for  the  purpose  of  avoiding  the  provisions  of  this 
act,  or  in  advance  of  the  terms  of  any  contract,  pay  by  collusion  any  money," 
etc.  The  reasoning,  therefore,  of  Justice  Rafallo  in  the  case  mentioned 
does  not  apply.  Indeed,  the  learned  judge  said:  "But,  when  provision  is 
made  against  payment  in  advance,  1  find  none  which  requires  that  such  pay- 
ment in  advance  be  made  by  collusion,  or  fraudulently."  It  should  be  ob- 
served tliat  Post  V.  Campbell  was  decided  in  1881. — several  years,  there- 
fore,  before  the  passage  of  the  act  of  1885.  In  Munger  v.  Curtis,  42  Hun, 
466,  in  discussing  section  2  of  the  act  of  1885,  Justice  Pratt  said  that  section 
applies  only  to  cases  where  the  money  is  paid,  or  the  incumbrance  put  on,  by 
the  owner,  for  the  purpose  of  defrauding  the  contractor  or  subcontractor. 

There  being  no  evidence  in  the  case  establishing  collusion  as  to  the  entire 
Bum  covered  by  the  assignment,  it  was  proper  that  the  assignees  should  re- 
cover of  that  amount  a  sum  equal  to  the  value  of  the  lumber  furnished  by 
them  towards  the  construction  of  the  building,  and  nothing  more.  It  is  true 
that  the  learned  justice  in  the  court  below  proceeded  upon  the  doctrine  affect- 
ing equitable  assignments,  declaring  the  assignee  to  be  entitled  to  the  wiiole 
sum  embraced  In  the  assignment;  but  this  view  cannot  be  sustained,  in  view 
of  the  provisions  of  the  act  of  1885,  and  which  were  in  existence  prior  to  the 
assignment,  and,  indeed,  prior  to  the  contract  between  the  owner  and  the 
builder  herein.  The  fund  which  was  provided  for  by  the  contract  in  pay- 
ment of  materials  to  be  furnished  and  services  to  be  rendered  was  by  the  act 
appropriated  upon  certain  conditions,  being  applied  to  the  payment  of  claims 
for  services  rendered  and  materials  furnished  to  the  building;  and,  although 
payments  in  advance  by  collusion  were  prohibited,  nevertheless  the  spirit  of 
the  act,  breathing  in  every  section,  is  that  the  sum  to  be  paid  shall  be  secured  to 
the  lalx>rers  and  material-men.  It  whs  not  in  the  power,  therefore,  of  the  con- 
tractor to  pay  in  advance,  by  assignment  or  otherwise,  out  of  that  fund  a  sum 
in  excess  of  the  amount  due  for  materials  furnished  for  the  work  done  upon  the 
building,  except  subject  to  the  operation  of  the  lien  law,  the  provisions  of  which 
were  equally  binding  upon  him  and  his  assignee.  There  does  not  seem  to  be 
any  room  for  doubt  that  it  was  the  intention  of  the  legislature  to  secure  the 
amount  of  the  contract  for  the  payment  of  material-men  and  laborers,  giving 
to  them  a  lien  upon  it,  on  their  compliance  with  the  necessary  requirements. 
For  these  reasons,  it  is  thought  that  the  assignee  should  be  limited  to  the 
amount  of  the  material  actually  furnished  for  the  building  to  which  the  lien 
relates,  and  the  judgment  should  be  so  modifled  as  to  secure  that  result. 
Ordered  accordingly,  without  costs  to  either  party.    All  concur. 


Fbofle  v.  Hakbis. 
(Supreme  Court,  Oenerai  Term,  Fourth  Department.    November,  1889.) 

INDICTMBNT  JLND  iKVOBIfATION — SumCIXNOT. 

An  indictment  under  Laws  N.  Y.  1884,  o.  30B,  {  8,  maliiDg  it  a  misdemeanor  to 
•ell,  snpply,  or  bring  to  be  manufactured,  to  any  butter  or  cheese  factory,  any 
milk  diluted  with  water,  charged  tbat  on  the  8d  and  4th  days  of  thn  same  month 
defendant  did,  at  the  place  named,  bring  to  a  certain  cheese  factory,  for  the  pur- 
pose of  being  mannfactared  into  butter  and  cheese,  a  large  quantity  of  milk  dilated 
with  water:  that  the  milk  so  diluted  was  sold  to  O.  and  R. ;  that  defendant  deliv- 
ered water  in  his  milk  aforesaid  for  the  purpose  and  with  the  intent  of  defranding 
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said  G.  and  R.  Held,  that  the  Indictment  snlScleatly  charged  a  crime,  within  the 
requlrcmenU  of  Code  Crim.  Proc.  N.  T.  H  275,  276,.proTldiDg  that  the  indictment 
must  contain  a  plain  and  concise  Btatement  of  the  act  constituting  the  crime. 

S.  Same— DuPuoiTT. 

Nor  was  more  than  one  otFense  charged,  within  the  requirements  of  sections  878- 
280,  that  the  indictment  must  charge  out  one  crime,  In  one  form,  except  it  may  he 
charged  in  separate  counts  to  have  oeen  committed  in  a  different  manner  or  by  dif- 
ferent means;  that  where  the  acts  constitute  different  crimes  they  may  be  charged 
in  separate  counts ;  and  that  the  precise  time  of  commission  need  not  be  stated,  but 
the  crime  may  be  alleged  to  have  been  committed  at  any  time  before  tb»  finding  of 
the  indictment,  except  where  time  is  a  material  ingredient  of  the  crime. 

8,  COUKTS— JUBIBDICTION — SPECIAL  SESSIONS. 

Laws  K  Y.  1884,  c.  202,  i  11,  provides  that  "courts  of  special  sessions  shall  have 
jurisdiction  of  all  cases  arising  under  this  act,  and  their  jurisdiction  is  hereby  ex- 
tended so  as  to  enable  them  to  enforce  the  penalties  imposed  by  any  or  all  of  the 
sections  hereof. "  Meld,  that  courts  of  special  sessions  are  not  given  exclusive  ju- 
risdiction of  cases  arising  under  the  act. 

4,  RzFEALiKO  Act — Legislative  Intent. 

As  Laws  N.  Y.  1886,  o.  183,  contains  a  clause  repealing  several  statutes,  without 
mentioning  Laws  1884,  c.  202,  and  as  the  legislature  declared  the  act  of  1885  to  be 
supplemental  to  and  in  aid  of  the  act  of  1884,  it  is  clear  that  the  legislative  intent 
was  that  the  act  of  1886  should  not  repeal  that  of  1884. 

Appeal  from  court  of  over  and  terminer,  Otsego  county. 

The  defendant,  Albert  Harris,  was  indicted  for  the  crime  of  watering  milk. 
His  demurrer  to  the  indictment  having  been  overruled,  he  moved  to  quash. 
This  motion  being  denied,  defendant  pleaded  not  guilty,  and  went  to  trial. 
On  return  of  a  verdict  of  guilty,  a  motion  in  arrest  of  judgment  was  also  de- 
nied, and  defendant  appeals. 

Argued  l)efore  Hakdin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

E.  M.  HarrUt,  for  appellant.    Chaa.  T.  Bretoer,  for  respondent. 

Martin,  J.  The  defendant  was  indicted  for  the  crime  of  watering  milk,  in 
violation  of  section  8.  c.  202,  Laws  1884,  which  provides:  "No  person  or 
persons  shall  sell,  supply,  or  bring  to  be  mannttatured,  to  any  butter  or  cheese 
manufactory,  any  milk  diluted  with  water.  •  •  •  Whoever  violates  the 
provisions  of  this  section  shall  be  guilty  of  a  misdemeanor,  and  shall  be  pwi- 
ished  for  each  offense  by  a  fine  of  not  less  than  twenty-flve  or  more  than  two 
hundred  dollars,  or  not  less  than  one  or  more  than  six  months'  imprisonment, 
or  both  such  fine  and  imprisonment."  The  indictment  also  charged  that  on 
the  3d  and  4th  days  of  August,  1884,  at  the  town  of  New  Lisbon,  the  defend- 
ant did  bring  and  carry  to  a  certain  cheese  manufactory  in  Garrettsville,  in 
said  town,  for  the  purpose  of  being  manufactured  into  butter  and  cheese,  a 
large  quantity  of  milk  diluted  with  water;  that  the  milk  so  dilated  was  sold 
to  a  firm  consisting  of  Henry  Gilbert  and  C.  P.  Boot;  that  thedefendant deliv- 
ered water  in  his  milk  as  aforesaid  for  the  purpose  and  intent  of  cheatingand 
defrauding  said  Gilbert  and  Root,  the  purchasers  thereof,  against  the  peace 
of  the  people  of  tliis  stitte,  and  contrary  to  the  provisionsof  chapter  202  of  the 
Laws  of  1884,  and  more  particularly  of  section  S  of  the  said  statute.  To  this 
indictment  the  defendant  demurred  on  the  grounds:  "(1)  The  indictment 
does  not  conform  substantially  to  the  requirements  of  sections  275  and  276  of 
the  Code  of  Criminal  Procedure,  in  that  said  indictment  does  not  contain  a 
plain  and  concise  statement  of  an  act  constituting  the  crime  charged,  nor 
does  it  state  the  name  of  the  crime  charged,  nor  of  any  crime  or  misdemean- 
or. (2)  More  than  one  crime  is  charged  in  the  indictment.  (3)  That  the 
facts  stated  do  not  constitute  a  crime.  (4)  The  court  has  no  jurisdiction  over 
the  subject  of  the  indictment."  The  defendant's  demurrer  was  overruled, 
and  an  interlocutory  judgment  was  entered  overruling  such  demurrer.  The 
defendant  then  pleaded  not  guilty.  The  indictment  was  subsequently  brought 
to  trial  at  a  court  of  oyer  and  terminer,  held  in  and  for  the  county  of  Otsego, 
and  the  defendant  was  convicted  and  sentenced  to  pay  a  fine  of  $100,  and  to 
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stand  committed  to  the  Otsego  conntjjail  until  the  fine  was  paid,  not  exceed- 
ing one  day  for  each  one  dollar  of  the  line.  On  the  trial  the  defendant  moyed 
to  quash  the  indictment,  and  that  the  proceedings  be  dismissed  and  the  de> 
fendant  discharged,  on  the  ground  that  the  court  of  oyer  and  terminer  or  the 
court  of  sessions  had  not  jurisdiction  of  the  offense  alleged  in  the  indictment; 
also  that  the  act  under  which  the  indictment  wos  found  was  repealed  by  cliap- 
ter  183  of  the  Laws  of  1885;  and  that  the  grand  Jury  presenting  the  indict- 
ment had  no  jurisdiction  to  present  it.     This  motion  was  also  denied. 

At  the  close  of  the  evidence  the  defendant  moved  for  his  discharge,  and 
that  the  jury  be  directed  to  render  a  verdict  of  acquittal  upon  the  grounds: 
(1)  That  the  people  had  failed  to  prove  the  defendant  guilty  of  the  crime 
charged  in  the  indictmeut.  (2)  That  there  was  not  sufiBcient  proof  of  the  de- 
livery by  the  defendant  of  any  milk  diluted  with  water  to  the  cheese  manu- 
factory mentioned  in  the  indictment,  nor  that  the  defendant  ever  sold,  sup- 
plied, or  brought  to  be  manufactured,  to  any  butter  or  cheese  manufactory, 
any  milk  diluted  with  water.  (3)  That  there  was  not  sufficient  proof  to  au- 
thorize a  conviction  that  the  milk  claimed  to  have  been  diluted  with  water 
had  been  sold  to  a  firm  consisting  of  Henry  Gilbert  and  C.  P.  Root,  as  charged 
in  the  indictment  or  otherwise,  or  that  defendant  did  bring  or  carry  such 
milk  to  the  cheese  manufactory  mentioned  in  the  indictment  for  the  purpose 
of  being  manufactured  into  butter  or  cheese,  or  for  any  other  purpose.  (4) 
That  the  grand  jury  by  which  the  indictment  was  presented  had  no  jurisdic- 
tiou  to  inquire  into  or  to  present  the  same,  and  that  this  court  has  no  juris- 
diction to  try  tlie  same,  or  the  offense  alleged  in  the  indictment.  (5)  That 
the  act  chapter  202  of  the  Laws  of  1884,  and  particularly  section  8  of  said  act, 
under  which  this  indictment  purports  to  be  found,  is  repealed  by  chapter  183 
of  the  Laws  of  1885,  and  no  trial  or  conviction  can  be  had  under  such  repealed 
statute.  (6)  That  the  object  of  the  act,  the  conditions,  elements,  and  the  pen- 
alties for  the  offense,  have  been  so  changed  and  increased  since  the  offense  is 
alleged  to  have  been  committed  and  the  indictment  presented  that  no  prose- 
cution or  conviction  can  be  had  therefor  under  the  indictment  or  under  the 
act  of  1884.  (7)  That  no  prosecution  or  conviction  under  chapter  202  of  the 
Laws  of  1884  can  be  had  except  in  the  manner,  in  the  court,  and  by  the  au- 
thorities specifically  mentioned  therein;  that  it  does  not  appear  that  the  dis- 
trict attorney  of  Otsego  county  has  or  ever  had  any  authority  to  prosecute  the 
defendant  for  the  offense  in  question  from  the  state  dairy  commissioner,  who, 
under  the  direction  of  the  governor,  is  alone  charged  with  the  duty  of  prose- 
cuting all  offenses  under  said  act.    This  motion  was  denied. 

On  the  coming  in  of  the  verdict,  and  when  the  defendant  was  called  for 
judgment,  the  defendant,  by  his  counsel,  moved  that  no  judgment  be  rendered 
on  the  verdict  of  guilty  against  the  defendant,  and  that  judgment  be  arrested 
on  the  grounds  and  because:  (1)  That  the  court  had  and  has  not  jurisdiction 
over  the  subject  of  the  indictment.  (2)  That  the  facts  stated  in  the  indict- 
ment do  not  constitute  a  crime.  (3^  That  there  is  not  evidence  sutUcient  to 
warrant  a  verdict  of  guilty  against  the  defendant;  that  there  is  a  failure  of 
proof  on  the  part  of  the  people  as  to  essential  elements  of  the  crime  charged. 
(4)  And  upon  each  and  all  of  the  grounds  stated  upon  motion  to  direct  acquit- 
tal of  defendant  and  for  his  discharge  made  at  the  close  of  theevidence.  This 
motion  was  also  denied.  The  defendant  now  contends  that  the  court  erred  in 
overruling  his  demurrer,  and  insists  that  no  crime  was  charged  in  the  indict- 
ment; that  more  than  one  offense  was  charged  therein;  that  the  facts  stated 
in  the  indictment  do  not  constitute  a  crime;  and  that  the  courts  had  no  juris- 
diction over  the  subject  of  the  indictment. 

An  examination  of  the  indictment  in  this  case,  and  of  the  statute  under 
which  it  was  found,  discloses  quite  clearly,  we  think,  that  the  indictment 
sufficiently  charged  a  crime  under  the  statute.  The  statute  makes  it  a  misde- 
meanor to  sell,  supply,  or  bring  to  be  manufactured,  to  any  butter  or 
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( heese  manufactorj,  any  milk  diluted  with  water.  The  indictment  charged 
that  the  defendant  brought  to  a  certain  cheese  factory  named  and  described 
therein  raillc  diluted  with  water,  and  that  he  sold  the  same  to  the  individuals 
named  in  the  indictment,  contrary  to  the  provisions  of  said  statute.  We  think 
the  indictment  fulfills  the  requirements  of  sections  275  and  276  of  the  Code 
of  Criminal  Procedure,  and  sulBciently  charged  a  crime  under  the  statute. 

It  is,  however,  said  that  more  than  one  offense  is  charged  in  the  indictment, 
and  hence  is  in  contravention  of  sections  278  and  279  of  the  Code  of  Criminal 
Procedure,  and  consequently  invalid.  We  think  otherwise.  The  indictment 
alleges  but  a  single  transaction.  It  is  true  that  it  alleges  that  it  took  place  on 
the  3d  and  4th  days  of  August,  1884,  but  there  is  but  one  sale  or  bringing  to 
thecheesemanufactory  alleged,  and  but  one  quantity  of  milk  diluted  with  water 
alleged  to  have  been  delivered.  Moreover,  section  280  of  the  Code  of  Crimi- 
nal Procedure  provides  that  "the  precise  time  at  which  the  crime  was  com- 
mitted need  not  be  stated  in  the  indictment,  but  it  may  l>e  alleged  to  have 
been  committed  at  any  time  before  the  finding  thereof,  except  where  the  time 
is  a  material  ingredient  in  the  crime."  We  think  that  but  one  offense  was 
charged  in  this  indictment,  and  that  it  was  not  obnoxious  to  the  provisions 
of  sections  278  and  279  of  the  Code  of  Criminal  Procedure. 

We  are  also  of  the  opinion  that  the  court  had  jurisdiction  over  the  snbject- 
matter  of  the  indictment.  This  court  had  occasion  to  examine  a  similar 
question  in  the  case  of  People  v.  Austin,  3  N.  Y.  Snpp.  578.  In  that  case  the 
question  was  whether  courts  of  special  sessions  were  given  exclusive  juris- 
diction of  the  offenses  mentioned  in  chapter  183  of  the  Laws  of  1885.  Section 
14  of  that  act  provides:  "Courts  of  special  sessions  shall  have  jurisdiction  of 
all  cases  arising  under  this  act,  and  their  jurisdiction  ia  hereby  extended  soaa 
to  enable  them  to  enforce  the  penalties  imposed  by  any  or  all  sections  thereof." 
It  was  held  that  that  section  did  not  confer  exclusive  jurisdiction  upon  courts 
of  specinl  sessions  of  the  cases  enumerated  in  the  statute,  and  that  the  defend- 
ant had  the  right  to  give  bail  and  thus  secure  a  trial  after  indictment.  In 
the  case  at  bar  the  statute  relied  upon  as  conferring  exclusive  Jurisdiction  up- 
on courts  of  special  sessions  is  practically  the  same  as  the  statute  under  con- 
sideration in  the  Austin  Case.  Indeed,  they  are  precisely  alike,  except  that 
the  word  "hereof"  is  used  in  the  statute  of  1884,  while  In  the  statute  of  1885 
the  word  "thereof"  is  used  instead.  We  can  see  no  distinction  between  the 
two  statutes,  nor  between  the  questions  involved  in  thetwocases,  and  tliere- 
fore  conclude,  as  we  did  in  the  Av^tin  Case,  that  the  court  of  sessions  or 
court  of  oyer  and  terminer  had  jurisdiction  of  the  subject-matter  of  the  in- 
dictment in  tills  case. 

The  defendant  also  contends  that  chapter  202  of  the  Laws  of  1884  was  re- 
pealed by  chapter  183  of  the  Laws  of  1885.  An  examination  of  the  title  of 
chapter  183  of  the  Laws  of  1885  shows  that  the  legislature  declared  the  act  of 
1885  to  be  supplementary  to  and  in  aid  of  chapter  202  of  the  Laws  of  1884; 
thus  evincing  clearly,  we  think,  an  intention  on  the  part  of  the  legislature 
not  to  repeal  the  act  of  1884.  Moreover,  the  act  of  1885  contains  a  repealing 
act  by  which  several  statutes  were  repealed,  but  the  act  of  1884  is  not  men- 
tioned therein.  There  is  no  claim  of  any  express  repeal  of  this  statute.  The 
defendant's  claim  is  that  it  was  repealed  by  implication.  We  think  not.  The 
act  itself  not  only  fails  to  show  any  facts  which  would  Justify  us  in  holding 
that  it  was  repealed  by  implication,  but  it  shows  quite  clearly  that  it  was 
the  intent  of  the  legislature  that  it  should  not  be  repealed.  We  have  exam- 
ined the  other  exceptions  taken  by  the  defendant,  but  have  found  none  that 
would  justify  a  reversal  of  the  judgment  appealed  from.  Code  Crim.  Proc.  § 
764.  Judgment  afhrtned,  and  the  clerk  directed  to  enter  judgment  and  re- 
mit a  certified  copy  thereof,  with  the  return  and  decision  of  this  court,  to  the 
court  of  oyer  and  terminer  of  Otsego  county,  pursuant  to  sections  547  and  548 
of  the  Code  of  Criminal  Procedure.    All  concur. 
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BOBERTS  at  (U.  «.  ViETOB  et  al. 
{Supreme  Court,  Cfeneral  Term,  Fourth  Department.    November,  1889.) 

1.   ASStOKMEKT  FOR   BENEFIT  OF  CrBDITOKS — PrSFSSENCES — DESCRIPTION   OF   CLAIM. 

Ad  assignment  for  benefit  of  creditors  contained  a  preference  as  follows:  "L. 
Cohn,  agent  or  individually.  *  •  *  Money  loaned,  promissory  note  made  by  as- 
signors, indorsed  by  A.  J.  Mcintosh,  payable  to  L.  Cohn,  agent  or  individually,  un- 
able to  say  which;  dated  March  2,  ISaiS,  due  in  four  mos.,  $2,500;  interest  from 
March  2,  1886. "  The  loan  had  in  fact  been  procured  from  Cohn  as  agent.  Held, 
that  the  assignment  was  not  void  for  uncertainty  because  it  did  not  give  the  name 
of  the  principal ;  it  appearing  that  the  assignors  acted  honestly,  and  described  the 
claim  as  best  they  could. 
8.  Bake — Fraudulent  Preferences. 

It  is  not  a  fraudulent  preference,  rendering  an  assignment  void,  for  the  assignors 
to  prefer  a  note  given  by  them  in  payment  of  another  note  against  a  firm  of  which 
they  had  been  members,  and  for  which  they  were  liable.' 
S.  Same — Mistake  in  Amount  of  Preferred  Claim. 

Where  there  is  a  finding  that  some  of  the  items  of  a  preferred  debt  had  already 
been  paid,  and  that  there  was  a  mistake  as  to  some  of  the  others,  but  that  the  total 
debt  was  in  fact  greater  than  stated  in  the  assignment,  and  that  the  assignors  in- 
tended to  prefer  the  debt  actually  due,  and  in  niisdescriblng  it,  which  was  the  re- 
sult of  an  honest  mistake,  there  was  no  Intent  to  binder,  delay,  or  detraad  credit- 
ors, the  assignment  will  not  be  held  void  as  preferring  a  fictitious  indebtedness. 

4.  Same— Financial  Condition— Representations. 

The  fact  that  the  assignors  had  stated  at  various  times  to  mercantile  agencies  and 
several  of  their  creditors  that  the^  bad  a  surplus  of  C40,000  aoove  their  debts  and 
liabilities,  and  that  no  losses  sufficient  to  wipe  out  the  surplus  had  occurred,  does 
not  warrant  a  conclusion  that  part  of  the  property  had  been  disposed  of  fraudulently, 
where  there  is  a  finding  that  the  assignment  was  made  in  good  faith. 

5.  Same— Entrt  of  Judgments. 

The  entry  in  favor  of  several  preferred  creditors  of  judgments  which  are  found 
to  have  been  obtained  in  good  faith,  and  for  sums  actually  due,  except  in  one  case 
iu  which  an  honest  mistake  was  made,  will  not  invalidate  the  assignment. 

6.  Same — Failure  to  Keep  Books. 

The  fact  taut  the  assignors  kept  no  ledger  and  no  general  cash-book  a  portion  of 
the  time,  while  engaged  in  business,  is  not  sufficient  evidence  of  a  fraudulent  in- 
tent to  justify  a  holding  that  the  assignment  is  fraudulent  and  void. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Ellis  H.  Roberts  &  Co.  agninst  George  F.  Vietor  and  others. 
From  a  judgment  sustaining  a  general  assignment  lor  the  benelitof  creditors, 
made  by  defendants  Buckley  &,  Co.  to  defendant  Bulger,  the  defendants  George 
F.  Vietor  and  others  appeal. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Mebwin.  JJ. 

James  Dunne,  for  appellants.  Matlerson  &  Haroey,  for  respondents  Spen- 
cer et  al.    BUley,  Quin  <£  Perry,  for  respondent  Bulger. 

Mabtin,  J.  The  primary  object  of  this  action  was  to  set  aside  a  general 
assignment  for  the  benefit  of  creditors  made  by  the  defendants  Buckley  and 
Shirley  to  the  defendant  Bulger.  On  tlie  trial  the  appellants  sought  to  im- 
peach the  assignment  as  fraudulent  and  void,  on  the  grounds  (1)  that  on  its 
face  it  preferred  a  debt  of  L.  Cohn,  agent  or  individually,  thus  failing  to  show 
the  creditor  intended  to  be  preferred;  (2)  that  Cohn  was  nut  a  creditor  of  Buck- 
ley &  Co.;  (8)  tliat  the  debt  of  Chloe  Spencer,  which  was  preferred,  was  tlie 
individual  debt  of  Shirley ;  (4)  that  the  debt  of  Adelia  .7.  Sparks,  which  was 
preferred,  was  the  debt  of  Buckley,  Myers  &  Co.,  and  assumed  by  Buckley  &> 
Go.  without  consideration;  (5)  that  the  debt  of  Daniel  G.  Major,  which  was 
preferred,  bad  l)een  partly  paid,  was  fictitious  in  part,  and  a  part  was  for 
money  loaned  to  the  defendant  Buckley  individually;  (6)  that  Buckley  &  Co. 

'Conoeming  the  validity  of  assignmente  for  benefit  of  creditors,  as  affected  by  pref- 
erences contained  therein,  see  Orubbs  v.  Eing,  (Ind.)  20  N.  E.  Rep.  142,  and  note;  Co- 
ben  V.  Moorhouse,  8  N.  Y.  Supp.  818,  and  note;  Talbott's  Assignee  v.  Bwalt,  (Ey.)  7  S. 
W.  Rep.  681,  and  note. 


Digitized  by 


Google 


778  KEW   YORK  SUPPLEMENT,  VOl.  7.  [Sup.  Ct. 

had  fraudulently  disposed  of  their  propertj;  (7)  that  Buckley  &  Co.  had  fnind- 
ulently  and  collusivply  Hllowed  the  defendants  Major,  Spencer,  Sparks,  and 
Wheeler  to  obtain  judgments  for  the  sums  pi'eferred  in  the  assignment,  and 
which  were  nut  owing  to  them;  (8)  that  Buckley  &Co.  had  failed  to  keep 
proper  books  of  account.  As  the  appeal-book  does  not  contain  the  evidence 
given  before  the  referee,  except  that  relating  to  the  validity  of  the  preferences 
of  tlie  debts  of  Mrs.  Spencer  and  Daniel  G.  Major,  we  are  not  called  upon  to 
i<eview  the  facts  in  this  case,  except  so  far  as  they  relate  to  the  preference  of 
those  debts.  All  other  are  legal  questions,  and  founded  on  some  alleged  er- 
ror  of  law.  Billings  v.  Rusnell,  101  N.  Y.  228,  4  N.  E.  Eep.  631.  Before 
proceeding  to  examine  the  legal  questions  involved,  it  will  be  necessary  to  ex- 
amine the  facts  relating  to  the  debts  of  Spencer  and  Major,  as  our  determina- 
tion of  those  questions  may  have  an  important  bearing  upon  the  questions  of 
law  to  be  subsequently  considered. 

Proceeding  in  the  order  of  examination  suggested,  we  are  at  first  preaeated 
with  the  question  whether  the  debt  of  Cliloe  Spencer  was  an  individual  debt 
of  Shirley,  one  of  the  members  of  the  firm  of  Buckley  &  Co..  or  whetlier  it 
was  the  debt  of  the  firm.  The  referee  has  found  that  on  the  ISlh  day  of 
IFebruary,  1884,  Mrs.  Spencer  loaned  to  the  firm  ^StOOO,  for  which  the  firm 
gave  her  Its  note;  that  the  note  has  not  been  paid,  and  was  preferred  in  the 
assignment.  We  have  carefully  examined  the  evidence  relating  to  this  claim, 
and  are  of  the  opinion  that  it  fairly  sustains  the  finding  of  the  referee  that  this 
was  a  firm  debt,  and  tliat  hia  finding  upon  that  question  should  not  be  dis- 
turbed. 

This  brings  ns  to  the  examination  of  the  claim  of  the  defendant  Major. 
The  statement  of  his  debt  in  the  schedule,  which  was  a  part  of  the  assignment, 
was  substantially  as  follows:  "Daniel  G.  Major,  Washington,  D.  C.  Money 
loaned,  in  accounts  and  notes,  which  assignors  are  unable  to  describe,  amount 
about  $12,000;  date  of  interest:  $1,000,  Januarv  12, 1883;  81.500,  Augusts. 
1883;  »500,  October  4,  1883;  $1,000,  February  4.  1884;  $3,000,  February  10. 
1884;  $5,000,  May  23,  1884, — as  near  as  assignors  are  able  to  state."  The 
referee  has  found  that  there  was  actually  due  from  Buckley  &  Co.  to  Major 
on  the  day  the  assignment  was  made  the  sum  of  $12,656.38;  that  the  assign- 
ors, while  they  did  not  pretend  to  describe  ttie  debt  of  Major  in  the  assign- 
ment accurately,  did  intend  to  prefer  the  debt  actually  due,  and  supposed  they 
were  doing  so;  and  that  in  so  describing  said  debt  there  was  no  intent  to  hin- 
der, delay,  or  defraud  their  creditors  on  the  part  of  the  assignors.  The  evi- 
dence and  findings  of  the  referee  are  also  to  the  effect  that  a  $1,500  note  held 
by  Major  against  Buckley  &  Co.  had  been  paid;  that  at  the  time  of  such  as- 
signment Buckley  &  Co.  did  not  owe  him  $1,000  obtained  January  12,  1883, 
nor  $5,000  obtained  May  23,  1884;  that  $1,000  of  the  money  advanced  by  Mar 
Jor  was  to  pay  rent  on  the  store  occupied  by  Buckley  &  Co.,  the  lease  of  which 
had  been  assigned  to  Major;  that  Major  never  occupied  the  store,  nor  received 
the  rent  for  the  same,  but  the  rent  was  paid  by  Buckley  &  Co.  to  the  landlord; 
that  some  of  the  items  advanced  by  Major  were  advanced  by  sending  his  checks 
or  drafts  payable  to  Buckley,  or  to  Buckley's  wife,  and  were  not  charged  upon 
the  firm  books  of  Buckley  &  Co.  Upon  the  questions  which  arose  as  to  the 
$1,500  debt  that  was  paid,  the  statement  in  the  assignment  as  to  the  interest 
on  $1,000  from  January  12,  1883,  and  $5,000  from  May  23,  1884.  as  to  the 
$1,000  advanced  to  pay  rent,  and  as  to  the  money  advanced  which  was  sent 
by  check  or  draft  to  Buckley  or  his  wife,  considerable  evidence  was  given. 
The  evidence  tended  to  show  that  all  the  money  sent  or  advanced  by  Major 
was  in  fact  loaned  to  Buckley  &  Co.  The  reasons  for  sending  such  checks  or 
drafts  to  Buckley  or  his  wife  were  given.  The  evidence  also  tended  to  show 
that  the  fact  that  the  $1,500  had  been  paid  was  forgotten  by  the  parties,  and 
that  mentioning  that  sum,  as  well  as  the  sums  of  $1,000  and  $5,000  in  the 
assignment,  was  a  mistake,  and  arose  from  the  fact  that  the  assignors  wen 
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unable  to  determine  the  precise  sum  due,  and  that  this  condition  of  affairs 
ai-ose  out  of  the  relation  of  the  parties,  and  the  manner  in  which  the  business 
between  them  had  been  transacted.  We  think  the  evidence  was  sufficient  to 
justify  the  referee  in  finding  that  the  assignors  intended  to  prefer  the  debt 
actually  due  Major;  that  tliey  were  guilty  of  no  fraudulent  intent  in  doing  so; 
that  the  debt  preferred  was  a  debt  of  Buckley  &  Co.;  and  that  no  part  of  the 
debt  preferred  was  fictitious.  We  think  the  findings  of  fact  by  the  referee 
were  sufficiently  sustained  by  the  evidence,  and  sliould  be  upheld. 

This  brings  us  to  the  consideration  of  the  legal  questions  in  the  case.  The 
referee  found  that  the  assignment  was  made  and  accepted  in  good  faith,  and 
with  no  intent  to  hinder,  delay,  or  defraud  the  creditora  of  the  assignors;  and 
held  that  the  assignment  was  valid,  and  the  preferences  to  the  amount  due 
the  creditors  preferred  were  also  valid.  The  appellants  now  ask  this  court  to 
reverse  the  findings  and  decision  of  the  referee  on  the  grounds  above  stated. 
In  view  of  the  importance  of  this  case,  it  is  perhaps  due  to  the  parties  that 
we  briefly  examine  each  of  the  grounds  relied  upon,  separately. 

First,  then,  was  the  assignment  void  because  in  the  preference  of  what  is 
known  as  the  "Cohn  Debt"  the  assignment  failed  to  identify  the  creditor 
whose  debt  was  intended  to  be  preferred?  The  statement  contained  in  the  as- 
signment as  to  this  debt  was  as  follows:  "L.  Cohn,  agent  or  individually. 
New  York.  Money  loaned,  promissory  note  made  by  assignors,  indorsed  by 
A.  J.  Mcintosh,  payable  to  L.  Cohn,  agent  or  individually,  unable  to  say  which; 
dated  March  2,  1886,  due  in  four  mos.,  $2,500;  interest  from  March  2, 1886." 
It  appeared  by  the  evidence,  and  was  found  by  tlie  referee,  "that  the  note  so 
preferred  had  its  origin  in  a  loan  by  one  Mrs.  Feuchtwanger  to  Buckley  A 
Co.,  and  the  note  really  belonged  to  her,  and  not  to  L.  Cohn."  The  appel- 
lants contend  that  preferring  this  del)t,  without  specifying  it  as  a  debt  owing 
Mrs.  Feuchtwanger,  rendered  the  assignment  void  "on  its  face."  We  do  not 
think  so.  That  the  debt  intended  to  be  preferred  was  accurately  and  f  ulJy  de- 
scribed is  not  and  cannot  be  denied.  Ko  debt  but  that  described  could  have 
been  intended,  and  no  other  could  have  been  substituted  in  its  place.  That 
the  loan  was  in  fact  obtained  from  or  through  Cohn  is  not  disputed,  nor  is 
there  any  pretense  that  the  debt  evidenced  by  the  note  described  has  ever  been 
paid.  There  is  nothing  in  this  case  to  show  that  the  assignors  did  not  hon- 
estly describe  the  debt  in  question  as  best  they  could,  or  that  they  did  not  sup- 
pose that  the  note  was  held  by  Cohn,  either  in  bis  own  right  or  as  agent,  nor 
is  there  any  evidence  from  which  it  can  be  held  that  if  a  mistake  was  made  in 
describing  the  debtor  it  was  not  an  iionest  one.  In  Maack  v.  Maaok,  2  N. 
Y.  Supp.  506,  it  was  held  that  a  provision  in  an  assignment  that  the  assignee 
should  "pay  in  full  all  debts  due  or  to  become  due  for  goods  sold  to  the  party 
of  the  first  part  in  said  grocery  and  feed  business,  the  particular  items  of 
which  the  party  of  the  first  part  is  now  unable  to  mention,"  was  not  void  for 
uncertainty.  See,  also.  Bank  v.  Talcott,  22  Barb.  650;  Richardson  v.  Thur- 
her,  104  N.  Y.  606. 11  N.  E.  Rep.  133.  We  do  not  tliink  the  description  of  the 
debt  was  so  uncertain  as  to  render  the  assignment  void  as  a  matter  of  law. 

These  considerations  also  dispose  of  the  second  ground  upon  which  the  ap- 
pellants seek  to  reverse  the  judgment  in  this  case. 

Third.  The  next  and  third  ground  insisted  upon  by  the  appellants  is  that 
the  debt  of  Mrs.  Spencer  was  an  individual  debt  of  Shirley,  and  its  preference 
rendered  the  assignment  fraudulent  and  void.  As  we  have  already  seen,  the 
referee  has  found  tlial  the  debt  was  a  firm  debt  of  Buckley  &  Co.  This  find- 
ing we  think  should  be  sustained,  and  thus  the  foundation  for  this  objection 
does  not  in  fact  exist. 

Fourth.  We  do  not  think  that  the  appellants'  claim  that  the  debt  of  Adelia 
J.  Sparks  was  fraudulently  preferred  can  be  sustained.  The  foundation  of 
this  debt  was  money  loaned  to  the  firm  of  Buckley,  Myers  St,  Co.  prior  to  Au- 
gust 10, 1878,  and  for  which  she  held  the  note  of  that  firm.    Myers,  one  of 
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the  members  of  that  firm,  subsequently  died,  leaving  Buckley  and  Shirley  as 
the  sole  sarvi  ving  partners  thereof.  After  Myers'  death  she  continued  to  hold 
that  note  until  January  8,  1884,  when  she  surrendered  it  up  to  Buckley  &C!o., 
which  firm  consisted  of  Buckley  and  Shirley,  and  received  therefor  the  note 
<of  Buckley  &  Co.  for  the  amount  of  such  first  note  and  interest.  This  last  note 
was  preferred  in  the  assignment  of  Buckley  &  Co.  in  1884,  and  also  by  the 
.assignment  under  consideration.  No  part  of  this  note  or  debt  has  ever  been 
paid.  The  consideration  for  the  note  given  by  Buckley  &  Co.  was  the  sur- 
render of  the  note  made  by  Buckley,  Myers  &  Co.  Both  Buckley  and  Shirley 
were  liable  on  the  note  given  by  Buckley,  Myers  &  Co.,  and  were  liable  for 
the  debt  due  Adelia  J.  Sparks  from  the  time  of  its  inception.  Under  such 
-circumstances  we  do  not  think  that  the  note  given  her  by  Buckley  &  Co.  was 
invalid,  nor  that  preferring  that  debt  rendered  the  assignment  void  as  to  the 
<!reditors  of  Buckley  &  Co.  Stanton  v.  Westover,  101  N  Y.  265,  4  N.  E. 
Rep.  529;  aaundem  v.  Reilly,  105  N.  T.  12,  12  N.  E.  Rep.  170;  Wheel  Co.  v. 
Fielding,  101  N.  Y.  604,  5  N.  E.  Rep.  481;  Crook  v.  Rindskopf,  105  N.  Y. 
476,  12  N.  E.  Rep.  174;  Williams  v.  Whedon,  109  N.  Y.  333,  16  N.  E.  Kep. 
865. 

Fifth.  Nor  do  we  think  that  the  appellants'  claim  that  the  preference  of 
■the  Major  debt  rendered  the  assignment  void  should  be  sustained.  As  we 
have  already  seen,  the  appellants'  claim  that  this  debt  was  partly  fictitious 
and  partly  an  individual  debt  of  Buckley  is  not  sustained  by  the  facts  as 
found,  and  the  claim  that  a  portion  of  the  debt  had  been  paid  has  been  ex- 
plained by  the  evidence,  which  shows,  at  most,  an  honest  mistake  of  the  par- 
ties in  supposing  that  this  portion  of  the  debt  still  remained  unpaid.  "While 
an  excessive  preference,  witliout  explanation,  would  invalidate  an  assign- 
ment, the  ear  of  tlie  court  is  not  shut  to  facts  which  may  establish  honest 
miHlake."  Brown  v.  Hoisted,  17  Abb.  N.  C.  197,  204;  Kavanagh  v.  Beck- 
xoith,  44  Barb.  192,  197. 

Sixth.  The  claim  of  the  appellants  that  Buckley  &  Co.  had  fraudulently 
-disposed  of  their  property  is  founded  solely  on  the  findings  of  the  referee 
"that  at  various  times  between  March  29,  1884,  down  to  and  on  the  2d  day 
■of  March,  1886,  Buckley  and  Shirley  stated  and  represented  to  several  of  their 
creditors  and  mercantile  agencies  that  they  had  a  surplus  of  at  least  forty 
tliousand  dollars  over  and  above  their  debts  and  liabilities,"  and  "that  no 
business  losses  have  been  shown  to  have  occurred  to  Buckley  &  Co.  sufficient 
to  wipe  out  such  surplus  between  the  dates  of  such  statements  and  repre- 
sentations and  the  date  of  the  last  assignment."  With  no  proof,  except 
that  contained  in  such  findings,  that  Buckley  &  Co.  had  disposed  of  any  of 
tlieir  property  fraudulently,  and  without  any  finding  by  the  refei-ee  that  any 
-such  fraudulent  disposition  of  their  property  had  in  fact  been  made,  but  with 
a  finding  that  the  assignment  was  made  in  good  faith,  we  do  not  think  that 
this  court  can  hold  as  a  matter  of  law  that  there  had  been  any  fraudulent 
•disposition  of  their  property  by  Buckley  &  Co. 

Seventh.  The  referee  has  found  that  the  judgments  entered  in  favor  of  the 
defendants  Major,  Spencer,  Sparks,  and  Wheeler  were  entered  in  good  faith, 
-and  without  any  intent  to  hinder,  delay,  or  defraud  the  creditors  of  Buckley 
&  Co.,  and  that  the  amounts  for  which  such  judgments  were  rendered  were 
-due  to  the  several  judgment  creditors  named,  except  that  the  judgment  ob- 
tained by  Major  was  fur  i$13,521. 10,  wlien  it  should  have  been  for  the  sum  of 
4(12,656.38,  but  that  "the  error  in  stating  the  amount  of  and  describing  the 
-claim  in  the  complaint  was  innocently  made,  and  with  the  belief  that  the  alle- 
gations of  the  complaint  setting  forth  the  debt  were  true,  and  the  offer  of 
judgment  was  made  and  accepted  in  the  same  belief."  Assuming  these  facts, 
as  we  think  we  should,  it  is  very  difficult  to  perceive  how  the  obtaining  of 
«ucb  judgments  would  in  any  way  invalidate  the  assignment.  While  we 
think  it  may  tte  readily  supposed  that  the  purpose  of  obtaining  those  ju  Ig- 
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ments  was  to  insnre  the  collection  of  the  debts  of  these  several  creditors,  even 
In  the  event  that  the  assignment  should  fail,  still,  if  we  assume  that  sucb 
was  their  purpose,  how  does  that  affect  the  validity  of  the  judgments,  if  they 
were  obtained  in  good  faith  and  the  assignment  was  made  in  good  faith?  We 
think  not  at  all.  Kor  do  we  think  that  the  manner  in  which  these  judgments 
were  obtained  rendered  the  assignment  or  the  judgments  fraudulent.  Gut' 
man  v.  McNulty,  22  Wkly.  Dig.  241;  Beards  v.  WJieeler,  76  N.  Y.  213;  Trier 
y.  Hermann,  44  Hun,  489. 

Eighth.  Nor  can  we  discover  in  the  fact  that  Buckley  ft  Co.  kept  no  ledger 
and  kept  no  general  casli-book  a  portion  of  the  time,  while  engaged  in  busi- 
ness, sufficient  evidence  of  fraudulent  intent  to  justify  us  in  holding  that  the 
assignment  was  fraudulent  and  void. 

We  have  thus  examined  separately  and  somewhat  In  detail  the  various 
grounds  relied  upon  by  the  appellants  for  the  reversal  of  the  judgment  in  this 
action,  but  have  found  none  which  we  regard  as  suflBcient  to  justify  us  in  so 
doing;  and,  when  we  consider  all  these  grounds  together,  we  are  still  of  the 
opinion  that  they  are  not  sufficient  to  justify  a  reversal  of  the  judgment  ap- 
pealed from.  This  case  has  been  fairly  and  carefully  tried,  before  an  intelli- 
gent and  upright  officer,  who  has  bestowed  great  care  and  industry  in  the  ex- 
uiuination  and  determination  of  this  case.  He  has  bad  the  witnesses  before 
him,  become  thoroughly  familiar  with  the  facts,  and  their  relation  to  each 
other,  and  his  determination  of  the  facts  in  this  case  should  be  regarded  as 
final.  As  to  the  legal  questions  involved,  so  far  as  they  relate  to  the  con- 
struction of  this  assignment,  the  same  rules  should  be  applied  as  are  appli- 
cable to  the  interpretation  of  other  contracts.  They  are  to  be  fairly  and  rea* 
sonably  construed,  with  a  view  to  carrying  out  the  intent  of  the  parties  mak- 
ing them.  Where,  therefore,  an  interpretation  may  be  given  to  the  assign- 
ment consistent  with  innocence  and  the  general  rules  of  law,  it  should  be 
given  in  preference  to  one  which  would  impute  a  fraudulent  intent  to  the  as- 
signors, or  defeat  the  general  purpose  and  intent  of  the  conveyance.  Crook  v. 
Rindskopf,  105  N.  Y.  477,  485,  12  N.  E.  Rep.  174  Applying  this  rule  to 
the  questions  involved,  we  think  it  quite  manifest  tliat  the  judgment  should 
be  affirmed.    Judgment  affirmed,  with  costs. 

Habdin,  F.  J.,  and  Mkbwin,  J.,  concurred. 


RooEBS  v.  Wendell. 

(Supreme  Court,  Oeneral  Term,  Fourth  Department.    Novemher,  1889.) 

BscBiTERs— Personal  I^tabilitv — Mmplotmknt  of  Aobst. 

Where  a  receiver  of  a  corporation  employed  plaintiff  to  take  charge  of  the  ooxn- 
pany '8  property  and  pay  such  sums  as  were  necessary  for  its  protection,  and  there 
was  no  express  agreement  that  plaintiff  should  exonerate  the  receiver  and  look  alone 
to  the  trust-estate  for  his  compensation,  the  reoeiveris  individually  liable  for  plain- 
tiff's services  and  disbursements. 

Appeal  from  special  term,  Jefferson  county. 

Action  by  John  Rogers  against  Harry  M.  Wendell,  as  executor  of  the  estate 
of  Nathan  D.  Wendell,  deceased,  to  recover  for  disbursements  incurred  and 
services  performed  while  in  the  employment  of  Nathan  D.  Wendell,  as  re- 
ceiver of  the  Carthage  Company,  a  corporation.  From  a  judgment  in  defend- 
ant's favor,  plaintiff  appeals. 

Argued  before  Haudin,  P.  J.,  and  Mabtik,  J. 

F.  T.  Evans  and  W.  F.  Porter,  for  appellant.  Louis  W.  Pratt,  for  r»> 
spondent. 

Maktin,  J.  On  the  8th  day  of  November,  1884,  Nathan  D.  Wendell,  the 
defendant's  testator,  was  appointed  temporary  receiver  of  the  property  of  the 
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Carthage  Company,  in  an  action  to  di3soIve  such  corporation.  On  the4thday 
of  December,  1884,  he  became  permanent  receiver  thereof.  On  November  17, 
1884,  he  employed  the  plaintiff  to  take  charge  of  the  property  of  the  company 
at  Carthage,  and  to  pay  certain  disbursements  necessary  for  its  protection. 
The  plaintiff  entered  upon  and  continued  in  such  employ  until  January  5, 
1886,  when  Wendell  died.  During  the  continuance  of  such  employment  the 
plaintiff  furnished  materials,  looked  after  the  property  generally,  made  reports 
to  Mr.  Wendell  weekly,  aud  drew  drafts  upon  him  for  varioussumsdisbursed 
by  plaintiff,  which  were  paid.  The  plaintiff  was  not  paid  for  his  services, 
which  were  of  the  value  of  9409,  nor  was  he  paid  S38  disbursed  by  him  under 
and  in  pursuance  of  such  contract.  This  action  was  to  recover  for  such  serv« 
ices  and  unpaid  disbursements.  On  the  trial  the  court  held  that  Wendell  did 
not  assume  any  personal  liability  for  the  services  rendered  or  disbursements 
made  by  the  plaintiff,  and  that  plaintiff  was  not  enti*  'ed  to  recover.  T  cannot 
assent  to  this  conclusion.  In  Schmittler  v.  Simon,  101  N.  Y.  557,  5  N.  E. 
Rep.  452,  it  is  said:  "Neither  executors  nor  administrators  have  power  to 
bind  the  estate  represented  by  them  through  an  executory  contract,  having 
for  its  object  the  creation  of  a  new  liability,  not  fonnded  upon  the  contractor 
obligation  of  the  testator  or  intestate.  They  take  the  peraonal  property  as 
owners,  and  have  no  principal  behind  them  for  whom  they  can  contract.  The 
title  vests  in  them  for  the  purposes  of  administration,  and  they  must  account, 
as  owners,  to  the  persons  ultimately  entitled  to  distribution.  In  actions  upon 
contracts  made  by  them,  however  thev  may  describe  themselves  therein,  they 
are  personally  liable. "  In  Willis  v.  Sharp,  118  N.  Y.  591, 21  N.  E.  Kep.  705, 
the  court  says:  "It  is  the  settled  doctrine  of  the  courts  of  common  law  that 
a  debt  contracted  by  an  executor  after  the  death  of  his  testator,  although  con- 
tracted by  him  as  executor,  binds  him  individually,  and  does  not  bind  the  es- 
tate which  he  represents,  notwitlistanding  it  may  have  been  contracted  forthe 
beneflt  of  the  estiite.  Austin  v.  Munro,  47  N.  Y.  360.  It  has  been  held  in 
numerous  cHses  that  an  executor,  carrying  on  a  trade  under  the  authority  of 
the  will,  binds  himself  individually  by  his  contracts  in  the  trade.  He  is  not 
bound  to  carry  on  the  trade  and  incur  this  hazard,  although  authorized  or  di- 
rected to  do  so;  but,  if  be  does  carry  it  on,  the  contracts  of  the  business  are 
his  individual  contracts."  It  is  true  that  in  the  last  case  it  was  held  that  un- 
der the  provisions  of  the  testator's  will  the  estate  was  also  bound  in  equity  for 
the  debt  in  question,  yet  it  was  not  held  that  the  executor  was  not  individ- 
ually liable,  but  in  effect  held  that  in  addition  to  the  personal  responsibility  of 
the  executor  the  creditor  had  a  claim  in  equity  against  the  estate.  In  Davis 
v.  Stover,  16  Abb.  Fr.  (N.  S.)  227,  it  is  stated  that  as  a  general  rule  an  agent 
employed  by  a  receiver  in  the  execution  of  a  trust  must  look  to  the  person  em- 
ploying him  individually  for  his  pay,  and  an  executory  contract  of  this  char- 
acter does  not  bind  the  estate.  But  it  was  held  in  that  case  that  where  there 
was  an  express  agreement  that  the  compensation  was  to  be  made  out  of  the 
estate  the  services  might  constitute  an  equitable  set-off  against  a  claim  the  es- 
tate held  against  the  agent.  In  Noyes  v.  Blakeman,  6  N.  Y.  580,  it  is  said: 
"It  is  undoul)tedly  true,  as  a  general  rule,  that  where  a  trustee  employs  agents 
in  the  execution  of  his  trust  they  are  to  look  to  him  individually,  and  have  no 
lien  upon  the  trust  fund  for  their  compensation."  In  Myyatt  v.  Wilcox,  45 
N.  Y.  3U9,  it  is  said:  "A  party  who  employs  an  attorney  is  personally  liable 
to  him  for  his  services,  although  acting  as  a  trustee  or  in  a  representative  ca- 
pacity in  the  business  in  which  he  employs  him.  Botoman  v.  Tollman,  2 
Rob.  (N.  Y.)  385."  In  People  v.  Insurdnee  Go.,  80  Hun,  142,  it  was  held 
that  a  receiver  was  liable  for  rent  of  premises  occupied  by  him.  In  Kedian 
T.  Hoyt,  88  Hun,  145,  it  was  held  that  a  trustee  was  personally  liable  for  work 
done  and  for  materials  furnished  to  the  trust-estate.  In  Ryan  v.  Rand,  20 
Abb.  N.  C.  314,  which  was  an  action  against  a  receiver  individually  for  serv- 
ices, it  was  said:    "The  trial  judge  err«l  in  holding  Uiat  the  defendant  was 
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not  individually  liable  for  the  services  rendered  upon  bis  accounting  as  re- 
ceiver. The  rule  is  that  a  person  employed  by  a  trustee,  receiver,  general  as- 
signee, executor,  or  administrator,  in  matters  pertaining  to  the  execution  of 
the  trust,  must  look  to  the  person  employing  him,  individually,  for  his  com- 
pensation, as  the  contract  does  not  bind  the  estate  he  represents.  The  title  to 
the  trust  property  vests  in  these  different  otHcials,  and  they  must  account  for 
It  to  the  persons  ultimately  entitled  to  distribution.  They  are  individually 
liable,  because  they  have  no  responsible  principal  behind  them,  for  whom 
they  may  contract,  and  against  whom  the  creditor  may  enforce  his  demand." 
Patton  V.  Baking  Powder  Co.,  114  N.  Y.  4,  20  N.  E.  Rep.  621. 

On  the  argument  it  was  practicaily  assumed  that  Wendell's  liability  as  re- 
ceiver was  similar  to  the  liability  of  an  executor  or  administrator,  and  several 
of  the  cases  cited  to  sustain  this  judgment  relate  to  the  liabilities  of  the  latter. 
Conceding  the  correctness  of  this  assumption,  the  Schmtttler  and  Willis  Caset, 
supra,  must  be  regarded  as  controlling  authorities  in  this  case.  But,  inde- 
pendent of  those  cases,  the  other  authorities  cited  are  to  the  effect  that  the 
receiver  was  individnally  liable  to  the  plaintiff.  I  think  it  should  be  so  held, 
both  upon  principle  and  authority.  Wendell  employed  the  plaintiff,  and  he 
performed  the  services  and  made  the  disbursements  for  which  he  seeks  to  re- 
cover. The  plaintiff  l>ad  no  knowledge  of  the  directions  which  the  court  gave 
Wendell  as  receiver,  nor  of  the  powers  that  were  vested  in  him  by  its  orders. 
The  receiver  had  no  principal  against  wliom  the  plaintiff  could  maintain  an 
action.  Kor  could  he  maintain  an  action  agnlnst  Wendell's  successor,  as  there 
was  no  contract  or  privity  between  them.  Navigation  Co.  v.  Railroad  Co.,  41 
N.  J.  £q.  187,  3  Atl.  Kep.  134.  If  the  plaintiff  cannot  recover  against  the  es- 
tate of  Wendell,  he  has  no  riglit  of  action,  and  his  claim  cannot  be  enforced. 
A  receiver  cannot  of  his  own  motion  contract  debts  chargeable  upon  the 
fund  in  litigation.  While  a  court  may  allow  expenses  incurred  by  a  receiver 
for  the  preservation  of  the  property,  it  is  nevertheless  the  order  of  the  court, 
and  not  the  act  of  the  receiver,  which  creates  the  charge,  and  upon  which  its 
validity  depends.  Vilas  v.  Page,  106  N.  Y.  451,  13  N.  E.  »ep.  743.  It  is 
no  answer  to  the  plaintiff's  claim  to  say  that  if  it  is  just  and  proper  the  court 
will  allow  it,  and  order  it  paid.  It  may  have  been  perfectly  proper  so  far  as 
the  plaintiff  was  concerned  and  still  improper  as  against  the  estate.  The  re- 
ceiver may  have  been  guilty  of  some  act  which  would  render  the  allowance 
of  this  claim  against  the  estate  improper.  In  such  event  the  plaintiff's  claim 
would  be  disallowed,  and  he  compelled  to  lose  his  demand,  although  his  action 
was  in  all  things  proper.  The  plaintiff's  rights  under  his  contract  should  be 
dependent  upon  no  such  uncertain  remedy  for  their  enforcement.  He  made 
bis  contract  with  the  receiver,  presumptively,  upon  his  individual  responsibil- 
ity, and  the  receiver  should  be  required  to  perform  it. 

But  it  is  said  that  the  receiver  ought  not  to  be  held  personally  liable  upon 
a  contract  made  for  the  benefit  of  the  estate  he  represents.  Why  not?  If  his 
action  was  of  doubtful  propriety,  or  if  the  estate  was  of  doubtful  sufficiency, 
why  should  not  the  receiver  be  liable,  if,  acting  under  such  circumstances,  he 
obtains  the  services  and  property  of  another?  If  the  estate  was  insufficient, 
be  knew  it  better  than  any  other  person,  and  should  not  have  incurred  the 
liability.  Under  such  circumstances  the  law  would  not  require  it  of  him, 
and  common  honesty  would  forbid  his  making  such  a  contract  at  the  expense 
of  another.  If  held  to  be  individually  liable,  no  improper  harm  can  fall  upon 
the  receiver,  or  his  estate.  If  the  action  of  the  receiver  in  making  this  con- 
tract and  incurring  this  expense  was  proper  and  authorized,  the  demand, 
when  paid,  can  properly  be  cliarged  in  his  accounts,  and  will  be  allowed  by  the 
court.  If  the  receiver  acted  improperly,  or  without  authority,  in  employing 
the  plaintiff  and  directing  him  to  make  such  disbursements,  then  his  estate 
should  bear  the  burden  of  his  unauthorized  act,  and  it  should  not  be  cast  upon 
the  plaintiff.    This  is  not  a  case  where  there  was  an  agreement  by  the  plain- 
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tiff  to  exonerate  the  receiver  from  Individ nal  liability,  nor  where  there  was  an 
agreement  to  malte  the  debt  a  charge  upon  the  trust-estate.  Kordoes  the  ev- 
idence tend  to  show  even  that  the  plaintiff  performed  such  services,  and  made 
such  disbursements,  upon  the  faith  and  credit  of  the  estate.  Therefore  the 
cases  of  New  v.  NicoU,  73  N.  Y.  127;  Poland  v.  Dayton,  40  Hun,  563;  Mar- 
tin T.  Piatt,  51  Hun,  435. 4  K.  Y.  fSupp.  859,  have  no  application.  Although 
it  may  be  that  Wendell  could  have  exempted  himself  from  individual  liability 
by  an  express  agreement  to  that  effect,  still  an  express  agreement  was  neces- 
sary, and  it  was  not  sufficient  that  the  plaintiff,  in  doing  the  work  and  mak- 
ing  the  expenditure,  did  it  upon  the  faith  and  credit  of  the  estate.  New  v. 
Nieoll,  supra.  I  think  the  trial  court  erred  in  holding  that  Wendell  was  not 
individually  liable  to  the  plaintiff,  and  in  dismissing  the  oomplaintt  and  tlut 
for  such  error  the  judgment  should  be  reversed. 
For  concarring  opinion  of  Hardin,  P.  J.,  see  8  N.  T.  Sapp.  615. 

Weston  et  al.  v.  Bbich. 
(SMpreme  Court,  Oeneral  Term,  Second  Department    December  10,  ISSS.) 
Witness — Competknct — Transactions  with  Deoidents. 

Under  Code  Civil  Proc.  N.  Y.  S  829,  providing  that  a  party  shall  not  be  examined 
as  a  witness  in  his  own  behalf  concerning  a  personal  transaction  or  oonunnnlcstfon 
between  the  witness  and  a  deceased  person,  except  where  the  testimony  of  the  de- 
ceased person  is  given  in  evidence  concerning  the  same  transaction  or  communica- 
tion, a  cross-examination  of  the  defendant  concerning  the  meaning  of  statements 
contained  in  a  letter  written  by  him  to  one  of  the  plaintiffs,  who  has  since  died, 
does  not  render  defendant  competent  to  testify  to  a  oonversation  between  him  and 
the  plaintiff  preceding  the  writing  of  the  letter,  and  which  caosed  it  to  be  written. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Abijah  J.  Weston  and  another  a«ainst  Lorenz  Belch  for  Inmber 
sold  and  delivered.  Code  Civil  Proc.  N.  Y.  §  829,  provides:  "A  party 
*  *  *  sliall  not  be  examined  as  a  witness  in  his  own  behalf  •  ♦  » 
concerning  a  personal  transaction  between  him"  and  a  person  since  deceased^ 
"except  where  •  •  *  the  testimony  of  the  •  •  •  deceased  is  given 
in  evidence  concerning  the  same  transaction  or  communication."  From  a 
judgment  in  plaintiff's  favor,  entered  on  the  referee's  report,  defendant  ap- 
peals.   For  former  litigation  between  the  same  parties,  see  1  N.  Y.  Supp.412. 

Argued  before  Barnard.  P.  J.,  and  Dtkhan  and  Pratt.  JJ. 

Abram  KUng,  for  appellant.    F.  P.  Bellamy,  for  respondents. 

Dteman,  J.  This  is  an  appeal  by  the  defendant  from  a  judgment  in  tavor 
of  the  plaintiff  upon  the  report  of  a  referee  appointed  to  hear  and  determine 
tlie  action.  The  action  was  for  lumber  sold  and  delivered,  and  the  defense 
set  up  was  an  agreement  to  take  wine  in  payment  for  the  lumber.  The  ref- 
eree has  found  all  the  facts  in  favor  of  the  plaintiff,  and  refused  to  find  the 
facts  desired  by  the  defendant;  and  we  find  his  report  well  sustained  by  the 
evidence  and  the  circumstances  surrounding  the  transaction. 

James  Weston,  one  of  the  original  plaintiffs,  died  after  the  commencement 
of  the  action:  and  during  the  trial  the  counsel  for  the  plaintiff  offered  in  evi- 
dence a  letter  written  by  the  defendant  to  James  Weston  in  his  life-time. 
The  letter  was  received  without  objection.  Upon  his  cross-examination  the 
defendant  was  asked  what  he  meant  by  certain  statements  in  that  letter,  and 
then  his  counsel  asked  him  this  question:  ^Question.  Did  you  have  any  talk 
with  Mr.  Weston  preceding  the  letter,  or  with  Bulmer  subsequently,  which 
caused  you  to  write  that  letter?"  The  question  was  objected  to  as  incompe- 
tent, and  a  violation  of  section  829  of  the  Code.  The  objection  was  sustained, 
and  the  counsel  for  the  defendant  excepted.  The  counsel  for  the  defendant 
claims  that  ruling  was  erroneous,  and  requires  a  reversal  of  the  judgment, 
but  we  cannot  concur  in  that  view.  The  counsel  for  the  plaintiff  had  made 
no  inquiry  of  the  defendant  respecting  any  transaction  or  communication  bo- 
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tween  him  and  the  deceased  plaintiff,  and  no  such  testimony  was  called  for 
by  the  question  of  the  plaintiffs'  counsel.  He  simply  asked  the  defendant  the 
meaning  of  certain  expressions  and  statements  in  the  letter,  and  thus  called 
only  for  the  operation  of  his  own  mind.  We  find  no  error  in  the  record,  and 
the  judgment  should  be  affirmed,  with  costs. 


BABTHOLOMEW  v.  PonOHKBEFSIB  ft  H.  Febbt  Go. 

(Supreme  Court,  General  Term,  Second  DepartmenL    December  10, 1889.) 

L  Neguobncb— Danobboub  Prekises— Evipesce. 

A  verdict  of  (5,000  for  injuries  sustained  b7  reason  of  a  fert7  company's  negU- 
gence  is  supported  by  the  evidence  and  the  law,  where  It  is  shown  uist  plainufi, 
a  child  of  10  years,  in  passing  with  her  mother  and  aunt  from  the  waiting-room 
of  the  ferry  to  the  boat  over  the  regular  passage-way  for  passengers,  stepped  Into 
a  hole  in  the  bridge,  and  was  seriously  injured;  that  the  iron  plate  which  usually 
covered  the  hole  had  become  unfastened,  and  pushed  to  one  side,  a  week  before  ;Cb« 
accident,  to  the  knowledge  of  the  compaiiy's  agents. 

9,  BlME— IXBTBCCTIONS. 

It  was  not  error  to  charge  the  jury  that  "the  fact  that  a  thousand  or  ten  thousand 
persons  went  every  day  on  the  ferry  and  did  not  get  injured  would  not  excuse  the 
company  for  not  providing  for  the  ease  when  this  obrioosly  dangerous  place  was 
to  result  in  an  accident. " 

Appeal  from  circnlt  court,  Dutchess  county. 

Action  by  Alice  Bartholomew,  an  infant,  by  Esther  Henzle,  her  guardian 
ad  Ittem,  against  the  Pougbkeepsie  &  Highland  Perry  Company,  for  injuries 
caused  by  defendant's  negligence.  Defendant  operates  a  ferry.  Plaintiff,  a 
child  of  10  years,  entered  the  waiting-room  of  the  ferry  with  her  mother  and 
aunt,  for  the  purpose  of  taking  passage  on  defendant's  boat.  In  passing  from 
the  waltlng-ruum  to  the  boat  over  the  regular  passsge-way  for  passengers, 
plaintiff  stepped  through  a  bole  in  the  bridge,  and  sustained  the  injuriescom- 
plained  of.  The  hole  liad  been  covered  with  an  iron  plate  up  to  within  a  few 
days  of  tbe  accident,  when  the  plate  became  unfastened,  and  was  pushed  to 
one  side,  leaving  part  of  the  hole  exposed.  There  was  evidence  that  a  great 
deal  of  traffic  whs  going  over;  that  tlie  same  plank  were  on  tlie  bridge  at  the 
time  of  the  accident  that  were  there  when  the  ferry  was  built,  which  was  10 
years  before;  that  the  hole  was  large  enough  to  admit  the  foot  and  leg  of  a 
child  10  years  of  age;  that  it  was  not  repaired  for  three  weeks  after  the  acci- 
dent; that  defendant's  agents  knew  of  the  dangerous  condition  of  tlie  hole. 
The  physician  who  attended  the  child  sometime  after  the  accident  testi  Bed 
that  lie  found  the  child  suffering  from  an  inflammation  of  the  knee-joint,  and 
that  the  cliiid's  condition  was  about  the  same  as  when  he  first  saw  her,  six 
months  before  the  trial.  The  child  could  not  use  her  leg,  and  suffered  great 
pain  from  it.  The  court,  in  its  cliarge  to  the  jury,  instructed  them  that  "the 
fact  that  a  thousand  or  ten  thousand  persons  went  every  day  on  the  ferry  and 
did  not  get  injured  would  not  excuse  the  company  for  not  providing  for  the 
case  when  this  obviously  dangerous  place  was  to  result  in  an  accident."  The 
jury  found  a  verdict  in  favor  of  plaintiff  for  85,000,  and  judgment  was  en- 
tered accordingly.    Defendant  appeals. 

Thompnon  «t  Lovm,  for  appellant.    Allison  Butts,  for  respondent 

Dykman,  J.  This  Is  an  action  against  a  ferry  company  for  the  recovery 
of  the  damages  resulting  to  the  plaintiff  from  an  injury  sustained  by  her  while 
walking  from  the  ferry-house  to  the  boat  upon  which  she  was  to  embark  for 
passage  across  the  Hudson  river,  at  Poughkeepsie.  The  injury  was  caused 
by  an  opening  in  the  plank  or  bridge  over  which  the  plaintiff  passed,  into 
which  she  stepped.  Her  leg  went  through  the  opening,  and  her  knee-joint 
was  injured  in  a  very  serious  manner.  The  trial  of  the  cause  resulted  in  a 
verdict  for  the  plaintiff,  which  is  fully  sustained  by  the  evidence  and  the  law 
T.7M.Y.8.D0.16 — 50 
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applicable  to  the  case.  There  was  bat  one  exception  to  tlie  cliarge,  and  tbat 
presents  no  error.  Tl)ere  is  no  merit  in  the  appeal,  and  the  judgment  and  or- 
'der  denying  the  motion  for  a  new  trial  sliould  be  affirmed. 


QUINI.AK  V.  SXBATTON  et  ol. 

Diupreme  Court,  General  Term,  Second  Department.    December  10, 18S9.) 

Vmw  Trial — SumoiiiKCT  or  Avfidayits. 

A  new  trial  will  not  be  grranted  on  motion,  based  only  on  affidarits  which  assign 
as  grounds  that  the  decision  was  not  made  within  the  prescribed  time,  and  that  de- 
fendants have  a  good  defense  on  the  merits,  which  was  summarily  disposed  of 
without  having  been  fully  and  fairly  presented  to  the  court. 

Appeal  from  special  term,  Queens  county. 

Action  by  John  J.  Quinlan  against  Emily  A.  Stratton  and  Samuel  TV.  Jad- 
son  to  foreclose  a  mortgage.  Judgment  was  rendered  for  plaintiff,  from  which 
an  appeal  was  taken,  but  defendants,  before  they  had  settled  their  proposed 
case,  moved  for  a  new  trial.  No  newly-discovered  evidence  was  alleged,  nor 
was  Uie  motion  based  on  exceptions  taken,  or  on  the  minutes  of  the  court,  or 
on  any  ground  other  than  the  "affidavits,  the  complaint  and  answers,  and  such 
other  piipers  as  it  may  be  necessary  to  refer  to  in  the  action  for  a  new  trial." 
The  grounds  assigned  in  the  affidavits  of  the  defense  are  that  the  decision  was 
not  made  witliin  the  prescribed  time,  and  that  defendants  have  a  good  de- 
fense on  the  merits,  which  was  summarily  disposed  of  without  having  been 
fully  and  fairly  presented  to  the  court.  From  an  order  denying  the  motion 
defendants  appealed.  The  notice  of  appeal  did  npt  designate  the  order  ap- 
pealed from  other  than  "an  order  made  at  a  special  term  of  this  court,  lield  in 
the  county  of  Kings,  dated  the  26thday  of  January,  1889,and  filed  in  theoffioe 
of  the  cletl;  of  the  county  of  Queens  by  the  plaintiff  on  the  7th  day  of  Febru- 
ary, 1889." 

Argued  before  Barhabd,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

Samuel  W.  Judson,  for  appellants.  Frank  If.  O'Brien,  (A.  U.  DaiUg,  of 
counsel,)  for  respondent. 

Dtkman,  J.  This  is  an  action  for  the  foreclosnreof  a  mortgage,  and  upon 
the  trial  the  plaintiff  had  judgment.  The  defendants  appealed  from  the  judg- 
ment, and  made  and  served  a  proposed  case.  Before  tlie  case  was  settled,  the 
defendants  moved,  upon  affidavits  which  are  now  printed  among  the  papers 
submitted  to  us,  for  a  new  trial,  without  disclosing  any  grounds  for  the  mo- 
tion. Tlie  motion  was  denied,  and  the  defendants  have  appealed  from  the 
order  of  denial.  The  affidavits  malte  no  case  fur  a  new  trial,  and  the  practice 
was  irregular.  The  order  should  be  affirmed,  with  010  costs  and  disburse- 
ments. 


GuiON  V.  Williams  et  ai. 
{Supreme  Court,  General  Term,  Second  Department.    December  10, 1889.) 

TbCSTS— BVIDBNCB. 

There  was  evidence  tbat  plaintiff's  husband,  since  deceased,  bad  the  management 
of  her  money,  and  bad  iDvested  part  of  it  in  stock  certiB.cates;  that  the  certificates 
bad  been  originally  made  out  in  his  name,  as  trustee  for  plaintiff,  and  her  name 
afterwards  erased,  leaving  one  of  the  certificates  in  her  husband's  name  individ- 
ually, and  the  other  in  his  name  as  trustee,  the  rules  of  the  companies  being  such 
that  certlflcates  of  stock  could  not  be  issued  in  trust  without  inconvenience ;  that 
the  dividends  bad  been  deposited  to  plaintiff's  credit;  that  after  her  husband's 
death  the  certificates  were  found  in  his  vault,  In  an  envelope,  with  other  cerUfl- 
cates  belonging  to  plaintiff;  that  on  the  envelope  was  indorsed  plaintiffs  name. 
In  her  husband's  handwriting,  and  a  further  indorsement,  signed  by  him,  setting 
forth  the  contents  of  the  envelope,  including  the  certificates  in  question,  and  dx- 
recting  his  executor  to  transfer  them  to  plaintiff.  2eid,  that  the  evidence  eitaty- 
lished  that  the  certlflcatea  were  held  in  trust  for  plaintiff,  by  her  husband. 
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Appeal  from  special  term.  Kings  county. 

Action  bj Martha  A.  Guion  a(;ainst  David  T.  Williams  and  Taaac  M.  Huntt 
executors  of  Benjamin  L.  Guion,  deceased,  to  compel  defendants  to  transfer 
to  plaintiff  two  certificates  of  stock  belonging  to  her,  but  held  by  defendants' 
testator  in  his  own  name.  Plaintiff  was  the  widow  of  defendants'  testator, 
and  they  had  lived  together  for  52  years  before  his  death.  There  was  evi. 
dence  that  plaintiff  had  a  large  amount  of  money,  which  was  in  the  care  and 
nnder  the  management  of  her  husband.  After  his  death  there  were  found  in 
bis  box  in  the  safe-deposit  vaults  four  certificates  of  stock,  in  an  envelope 
marked,  in  Ids  own  handwriting,  "M.  A.  Guion,"  and  on  the  envelope  was 
the  following  indorsement,  signed  by  him:  "50  shares  American  Express,  50 
shares  Wells,  Fargo,  50  shares  Adams,  50  shares  Rock  Island,  standing  in  my 
name,  which  my  executors  will  transfer  to  M.  A.  Guion."  The  Adams,  and 
Wells,  Fargo,  Express  certificates  were  issued  to  "£.  L.  Guion,  in  trust  for 
Martha  A.  Guion."  The  American  Express  certificate  was  issued  to  Benjamin 
L.  Guion,  trustee.  New  York.  The  Chicago  &  Rock  Island  stock  stood  in 
the  name  of  B.  L.  Guion,  individually.  There  was  evidence  that  a  large  part 
of  plaintiff's  money  was  used  by  her  husband  to  pay  for  this  American  Ex- 
press Company  stock;  that  the  certificates  of  the  American  Express  and  of  the 
Bock  Island  had  both  been  originally  made  out  in  the  name  of  "B.  L.  Guion, 
in  trust  for  M.  A.  Guion,"  but  the  words  "for  M.  A.  Guion,"  had  been 
erased  from  the  Americr.n  Express  certificate,  and  the  words  "in  trust  for  M. 
A.  Guion"  from  the  Bock  Island  certificate;  that  the  words  "in  trust  for  M. 
A.  Guion"  had  been  originally  written  at  the  instance  of  B.  L.  Guion,  but  had 
been  erased,  because  the  rules  of  the  companies  were  such  as  to  make  it  incon- 
venient to  have  stock  issued  in  trust  for  a  specific  person;  that  the  dividends 
on  this  stock  were  paid  to  plaintiff's  husband,  and  by  him  deposited  to  the 
credit  of  plaintiff.    There  was  judgment  for  plaintiff.    Defendants  appeal. 

Argued  before  Barnard,  F.  J.,  and  Dykman  and  Pratt,  JJ. 

Smith,  Woodtoard  <t  Buckley,  for  appellants.  Charles  If.  Judeon,  for  re- 
spondent. 

Dtkman,  J.  Tills  is  an  action  in  equity,  to  procuro  a  Judgment  declaring 
certain  stock  to  be  the  property  of  the  plaintiff.  The  testimony  was  taken 
before  a  referee  appointed  lor  that  purpose,  with  power  to  take  the  same  and 
report  it  to  the  court,  with  his  opinion.  Besides  taking  the  testimony  and 
reporting  the  same  to  the  court,  with  his  opinion,  the  referee  undertook  to 
make  findings  of  fact  and  law,  and  to  decide  the  case  against  the  plaintiff. 
That  was  beyond  the  scope  of  his  authority,  and  his  findings  have  neither 
place  nor  influence  in  the  case.  When  the  case  was  presented  to  the  judge 
at  special  term  he  found  no  difficulty  in  deciding  the  case  in  favor  of  the  plain- 
tiff, and  did  so  by  appropriate  findings  of  fact  and  conclusions  of  law.  Judg- 
ment has  been  entered  upon  such  findings;  and  the  defendants  appeal  there- 
from, and  from  the  order  granting  an  s^ditional  allowance  to  the  plaintiff. 
There  is  no  merit  in  eithe^tippeal.  The  testimony  was  abundant  to  estab- 
lish the  claim  of  the  plaintiff,  and  left  no  excuse  for  the  defense  of  the  action. 
As  we  fully  concur  in  the  opinion  rendered  by  the  judge  at  tlie  special  term, 
it  is  neither  profitable  nor  necessary  to  make  a  lengthy  examination  or  state- 
ment of  the  case  here.  The  judgment  and  order  appealed  from  should  be  af- 
firmed, with  costs. 
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United  States  Illuminatikq  Co.  ©.  Gkant,  Mayor,  et  al.  Brush  Ei.bo- 
TBiG  iLLUUiNATiNa  Co.  0.  Sams.  Moumt  Morris  Eleotrio  LiaBT  Go. 
V.  Same. 

(Supreme  Court,  Oenemi  Term,  First  Department.    December  IS,  1889.) 

1.  PoBLio  NunuicB — Uninsixlated  Eleotkio  Wires — Fkruitb  to  Rbpaib. 

Plaintiffs,  the  conduct  of  whose  business  requires  the  use  of  wires  as  oondiictor* 
of  electric  currents,  which  are  dangerous  to  human  life  unless  perfectly  insulated, 
are  not  excused  for  failure  to  keep  such  wires  in  a  perfect  and  safe  oonditioii  \tf 
the  refusal  of  the  board  of  electrical  control  to  grant  permits  to  rejwir  the  mud^ 
where  they  have  taken  oo  steps  to  compel  the  granting  of  such  permits. 

8.  Bake— Abateuent— CoMMissioNEB  at  Public  Wobes. 

Such  uninsulated  wires  constitate  a  public  nuisance,  which  the  commissioner  of 
public  works,  both  as  a  private  citizen  and  as  a  public  ofBcial  charged  by  the  datlee  of 
nis  office  with  the  removal  of  obstructions  from  the  streets,  majr  abat& 

S.  Sake— NonoB  to  Ckeatok. 

It  being  the  duty  of  plaintiffs  to  maintain  a  proper  inspection  of  such  of  their  ap- 
paratus as  may  become  dangerous,  and  to  remedy  all  defects  immediately,  they  are 
not  entitled  to  notice  of  such  defects,  nor  to  be  heard  as  to  their  existence,  nor  to 
any  delay,  in  order  that  they  may  remedy  the  same,  before  the  oity  authoritiea 
proceed  to  abate  such  a  nuisance. 

i.  Same. 

Where  a  public  nuisance  exists,  a  court  of  equity  will  not  limit  its  abatement  to 
any  particular  officer  of  the  municipality,  unless  exclusive  power  to  act  In  the  mat- 
ter is  plainly  conferred  on  one  department. 

lb  COMSTITUTIOMAI.  LAW— FOUCB  FoWEB — EUCOTBIOAL  CoiTDUCTORS. 

The  authority  conferred  upon  the  board  of  electrical  control  in  the  city  of  New 
York  by  Laws  1S87,  o.  716, 1 4,  to  grant  or  refuse  permits  for  the  continuance  of 
electri<»l  conductors  above  ground,  where  no  subways  have  been  provided  therefor, 
la  a  valid  exercise  of  the  police  power,  to  the  extent  of  regulating  the  oootinuanoe 
of  such  conductors  as  have  become  dangerous  by  reason  of  defective  Insulation. 
C  Ihjvnction — BoAXD  OF  Electbioai.  Comtboi. 

The  granting  of  permits  to  replace  old  wires  with  new  ones  of  larger  size  and 
oonduouvity,  such  replacement  being  matter  of  construction,  is  left  within  the  dis- 
cretion of  the  board  by  suob  act,  andan  injunction  will  not  lie  against  the  refusal 
to  grant  such  permits. 

Appeal  from  special  term,  New  York  county. 

Defendants,  the  board  of  electrical  control  of  the  city  of  New  York  and  the 
oommissioner  of  public  works,  appeal  from  an  order  granting  an  injunction. 

William  H.  Clark,  (John  M.  Bowers  and  David  J.  Dean,  of  counsel,)  for 
appellants.  Carter,  Hughes  d;  Cretath,  Evartt,  Choate  dt  Beaman,  and  For- 
ster,  Hotaling  &  Klenke,  {Joseph  H.  CAoato  and  Charles  B,  Hughes,  of  ooun' 
sel,)  for  respondents. 

Van  Brunt,  P.  J.  The  circumstances  relating  to  the  organization  of  the 
United  States  Illuminating  Company  and  the  Brush  Electric  Illucninating 
Company  are  so  similar  that  it  is  not  necessnry,  in  the  statement  of  facts,  to 
refer  distinctly  to  those  two  plaintiffs.  The  Mount  Morris  Electric  Light 
Company  stands  in  a  different  position  in  some  respects,  which  will  be  here- 
after noticed.  The  two  plaintiffs  first  above  mentioned  seem  to  have  tieen 
organized,  pursuant  to  the  laws  of  this  state,  for  the  purpose  of  generating 
and  distributing  through  New  York  city  electric  currents,  for  light  and 
power.  They  were  authorized  to  erect  and  maintain  wires,  poles,  and  other 
fixtures  incidental  to  their  business,  over  and  upon  the  streets  of  the  city, 
upon  obtaining  the  consent  of  the  municipal  authorities.  This  consent  was 
given  by  resolution  of  the  common  council;  and  pursuant  to  this  authority  a 
&rge  amount  of  money  has  been  invested  in  the  business  for  the  prosecution 
of  which  these  companies  were  organized,  and  poles  have  been  erected  and 
wires  strung  by  virtue  of  their  charters,  and  with  the  permission  and  under 
the  protection  of  the  municipal  authorities.  In  1884  the  first  act  of  the  1^- 
islature  was  passed,  loolting  to  a  suppression  of  the  evil,  which  had  been  reo- 
ognized,  of  allowing  telephonic  and  electrical  companies  to  occupy  those  parts 
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of  the  streeta  which  are  above  ground  for  their  poles  and  wires.  B7  this  act 
)t  waa  provided  that  all  telegraphic,  telephonic,  and  electric-light  wires  and 
cables  used  in  any  incorporated  city  of  this  state  having  a  population  of  500,- 
000  or  over  should  thereafter  be  placed  under  the  surface  of  the  streets  and 
«venues  of  said  cities,  and  that  tliis  should  take  place  on  or  before  the  1st  day 
of  November,  1885.  And  it  was  further  provided  tliat  in  case  tlie  owners  of 
the  property  sliould  fail  to  comply  with  the  provisions  of  the  act  the  local 
'governments  of  tlie  said  cities  were  directed  to  remove  without  delay  all  tele- 
gra]>liic,  electric-light,  and  other  wires,  cables,  and  poles,  wlierever  found 
above  ground,  within  the  corporate  limits  of  said  cities.  Compliance  with 
this  act  having  been  recognized  as  an  impossibility,  in  1885  another  act  was 
passed,  entitled  "An  act  providing  for  placing  electrical  conductors  under 
ground  in  cities  of  this  state,  and  for  commissioners  of  electrical  subways." 
Laws  1885,  0.  499.  By  ttiis  act,  within  20  days  after  the  passage  tliereof,  in 
'Cities  having  a  population  exceeding  1,000,000,  according  to  tlie  last  census, 
the  mayor,  comptroller,  and  commissioner  of  public  works  of  such  cities  were 
authorized  and  directed  to  appoint  three  disinterested  persons,  residents  of  the 
respective  cities  for  which  they  shall  be  appointed,  to  be  a  board  of  coromis- 
flioners  of  electrical  subways.  This  board  was  charged  with  the  responsibility 
of  ejiforcing  the  provisions  of  the  act  hereinbefore  mentioned,  and  the  act  of 
1884  was  amended  so  as  to  conform  in  all  respects  to  the  provisions  of  the  act 
-of  1885.  By  the  act  of  1885.  it  was  made  tlie  duty  of  the  subway  commis- 
cioners  to  cause  to  be  removed  from  the  surface  and  put,  maintained,  and 
operated  under  ground,  wherever  practical,  all  electric  wires  or  cables  used 
in  the  business  of  any  electrical  company.  Provision  was  also  made  for  such 
companies  constructing  conduits  under  ground,  after  approval  of  their  plans 
by  the  board  of  subways.  It  was  f  urliier  provided  that  said  subway  board 
should  carefully  investigate  any  and  all  methods  proposed  by  any  such  com- 
pany. It  further  provided  that  if  no  suitable  plan  was  proposed  or  in  use 
within  60  days  after  the  passage  of  the  act  it  should  be  the  duty  of  the  board 
to  cause  to  l>e  devised  and  made  ready  for  use  such  a  general  plan  as  would 
meet  the  requirements  of  said  acts,  and  that  the  board  should  have  full  au- 
thority to  compel  all  companies  operating  electric  wires  to  use  the  subways  so 
prepared.  In  the  suburbs,  or  along  the  streets,  avenues,  or  other  highways, 
in  sparsely  inhabited  or  unoccupied  i>oi-tions  of  any  such  city,  the  public  in- 
terests not  requiring  the  electrical  conductors  to  be  placed  under  ground,  and 
wherever,  in  any  other  locality  in  any  such  city,  it  was  deemed  by  said  board 
to  be  for  any  cause  impracticable  to  construct  and  successfully  operate  under 
ground  the  electrical  conductors  required  by  any  such  company,  it  should  be 
the  duty  of  said  board  to  examine  and  grant  the  application  of  any  such  com- 
pany for  permission  to  deviate  from  an  under-ground  system;  but  the  board 
should  not  grant  any  such  permission,  uuless  satisfied,  upon  such  investiga- 
tion, that  such  a  permission  should,  for  one  or  the  other  reasons  thereinbefore 
«tated,  be  granted,  and  that  it  would  not  interfere  with  the  successful  work- 
ing of  under-ground  conductors  elsewhere  in  said  city.  It  was  provided  that 
such  permit  should  be  held  and  construed  to  authorize  the  construction  and 
maintenance  of  the  lines  of  conductors  therein  provided  for  as  and  where  pre- 
flcribed  by  the  board.  It  was  also  made  the  duty  of  the  board,  in  granting 
such  permits,  to  bear  in  mind  the  purj  ose  and  policy  of  the  act,  which  was 
to  convert  the  overhead  systems  in  use  in  said  cities  to  under-ground  systems 
as  soon  as  possible,  without  impairing  the  elficiency  of  their  service.  The  act 
further  provided  that  the  work  of  constructing  every  line  of  conductors  au- 
thorized by  any  such  permit  should  be  subject  to  the  rules  and  regulations, 
not  inconsistent  therewith,  prescribed,  or  to  be  prescribed,  by  the  local  au- 
thorities having  control  of  the  streets,  avenues,  or  other  highways  in  such 
city;  and  that  every  such  permit  should  specify  the  location  of  the  structures 
to  be  erected  and  used  for  sustaining  the  electrical  conductor,  and  should 
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give  the  general  dimensions  thereof.  The  act  further  provided,  by  section  5, 
that  whenever  said  commissioners,  in  carrying  out  the  provisions  of  the  act, 
should  permit  any  aerial  electrical  wires  or  cables  to  be  erected,  it  should  be 
the  duty  of  the  board  to  designate  in  such  permit  the  route  and  location  thereof, 
and  to  prescribe  and  regulate  the  height  at  which  such  wires  or  cables  should 
be  placed,  and  that  all  such  wires  and  cables  should  be  so  erected  and  main- 
tained as  not  to  incommode  the  other  public  uses  of  such  streets,  avenues,  or 
highways.  In  1886  an  act  was  passed,  amending  the  act  of  1885  in  particu- 
lars wliich  it  is  not  necessary  to  mention  here. 

In  1887,  another  act  was  passed,  entitled  "An  act  in  relation  to  electrical 
conductors  in  the  city  of  New  York,"  (Laws  1887,  c.  716,)  by  which,  after 
its  passage,  the  board  of  commissioners  of  electrical  subways  in  and  for  the 
city  of  New  York  heretofore  appointed,  together  with  the  mayor  of  said  city 
for  the  time  being,  were  constituted  a  board  of  electrical  control  in  and  for 
the  city  of  New  York,  and  upon  this  board  were  conferred  all  the  powers  and 
duties  imposed  by  the  act  of  1885  upon  the  commissioners  appointed  thereun- 
der,  and  all  the  powers  and  duties  theretofore  by  any  law  conferred  or  im- 
posed upon  the  local  authorities  of  said  cities,  or  any  of  them,  in  respect  to  or 
affecting  the  placing,  erecting,  construction,  suspension,  maintenance,  use, 
regulation,  or  control  of  any  electrical  conductors  or  conduits  or  subways  for 
electrical  conductors  in  said  cities;  and  it  was  provided  that  such  powers 
should  thereafter  be  exclusively  exercised  or  performed  by  said  board  of  elec- 
trical control.  By  the  third  section,  it  was  provided  that  whenever,  iif  the 
opinion  of  the  board,  in  any  street  or  locality  of  any  city,  a  sufficient  con- 
struction of  conduits  or  subways  under  ground  should  be  made  ready,  under 
the  provisions  of  the  act,  it  should  notify  the  owners  of  the  electrical  con- 
ductors above  ground  in  such  street  or  locality  to  make  such  electrical  con- 
nections in  said  street,  or  through  other  streets,  localities,  or  parts  of  the  city, 
with  such  under-ground  conduits  or  subways,  and  to  remove  poles,  wires, 
etc.,  above  ground,  and  their  supporting  fixtures  or  other  devices,  within  90 
days  after  notice  to  such  effect  should  be  given.  This  provision  was  made  a 
police  regulation  in  and  for  the  city  of  New  York;  and,  in  case  it  was  not 
complied  with,  it  was  made  the  duty  of  the  commissioner  of  public  works  to 
cause  the  same  to  be  removed  forthwith  by  the  bureau  of  incumbrances,  upon 
the  written  order  of  the  mayor  of  said  city  to  that  effect.  The  fourth  section 
is  as  follows:  "Sec.  4.  It  shall  be  unlawful,  after  the  passage  of  this  act,  for 
any  corporation  or  individual  t(<  take  up  the  pavements  of  the  streets  of  said 
city,  or  to  excavate  in  any  of  said  streets,  for  the  purpose  of  laying  under 
ground  any  electrical  conductors,  unless  a  permit,  in  writing,  therefor  shall 
have  been  first  obtained  from  the  said  board,  or  its  predecessors;  and,  except 
with  such  permission,  no  electrical  conductors,  poles,  or  other  figures  or  de- 
vices therefor,  nor  any  wires,  shall  hereafter  be  continued,  constructed, 
erected,  or  maintained  or  strung  above  ground  in  any  part  of  said  city.  The 
said  board  of  electrical  control  may  establish,  and  from  time  to  time  may  al- 
ter, add  to,  or  amend  all  proper  and  necessary  rules,  regulations,  and  provis- 
ions for  the  manner  of  use  and  management  of  the  electrical  conductors,  and 
of  the  conduits  or  subways  therefor,  constructed  or  contemplated  under  the 
provisions  of  this  act,  or  of  any  act  herein  mentioned." 

Pursuant  to  the  authority  thus  conferred,  certain  subways  in  this  city  have 
been  constructed;  but  sufficient  for  the  operating  of  the  under-ground  wires 
of  the  two  plaintiff  companies  above  mentioned  have  not  been  constructed  or 
provided  for  their  use,  and  they  have  not  been  permitted  to  construct  the 
same  upon  plans  of  their  own.  Under  the  authority  conferred  by  the  acta 
above  mentioned,  the  plaintiff,  the  Mount  Morris  Electric  Light  Ckimpany, 
has  constructed  its  plant,  pursuant  to  the  rules  and  regulations,  and  under 
the  supervision,  of  the  board  of  electrical  control.  Various  accidents  having 
occurred,  the  attention  of  the  board  and  the  city  authorities  was  called  to  tbe 


Digitized  by 


Google 


Sap.  Ct.]  UNITED  STATES  ILLUMIKATIN6  CO.  V.  OBAKT.  791 

condition  of  the  electric  wires  whicli  were  being  used  bj  tiiose  companies; 
and,  it  being  found  that  many  of  tliese  wires  were  dangerous,  because  of  tlieir 
want  of  proper  insulation,  the  board  of  electrical  control,  on  the  9th  of  Octo- 
ber, 1889,  passed  the  following  resolution:  "Kesolved,  that  notice  be  given 
to  all  companies  operating  and  furnishing  electric  lights  on  overhead  wires 
in  the  city  of  New  York  to  discontinue  the  use  of  such  overhead  wires  until 
sucti  time  as  said  wires  shall  be  certified  by  the  expert  of  this  board  to  be  in 
proper  and  safe  condition."  The  companies  plaintiff  were  a  day  or  two 
thereiifter  notified  to  shut  oft  the  electric  currents  from  their  wires,  and  on 
the  12tli  of  October  the  mayor  issued  a  direction  to  the  commissioner  of  pub- 
lic works  in  the  following  language:  "Sib:  You  are  hereby  directed  to  re- 
move all  the  electric-light  wires  in  the  city  of  New  York  which  are  at  this 
date  improperly  insulated,  and  which  are  now  in  position,  in  violation  of  the 
rules  and  regulations  of  the  board  of  electrical  control.  The  wires  to  be  re- 
moved under  this  order  to  be  designated  by  the  expert  of  the  board."  Sub- 
sequent to  the  receipt  of  this  order  the  commissioner  of  public  works  pro- 
ceeded to  take  down  wires  claimed  to  be  imperfectly  insulated,  and  therefore 
dangerous  to  human  life.  It  is  claimed  upon  the  part  of  the  plaintiflTs  that 
the  said  commissioner,  in  the  carrying  out  of  this  work,  not  only  removed 
wires  where  there  was  a  break  in  the  insulation,  but  also  a  number  of  blocks 
of  wires  all  of  which  were  of  good  quality,  proper  insulation,  and  in  perfect 
condition;  and  that  he  threatened  on  the  following  morning  to  tiike  down 
the  remaining  connecting  wires,  although  in  a  state  of  perfect  insulation. 
The  plaintiffs,  claiming  that  the  condition  of  their  wires  was  due  solely  to  the 
arbitrary  and  unjust  refusal  of  the  board  of  electrical  control  to  permit  the 
))Iaintiffs  to  repair  the  same,  without  which  permit  such  repairs  could  not  be 
made,  and  that  their  rights  of  property  were  in  Jeopardy,  and  that  the  public 
authorities  bad  no  power  to  interfere  with  the  conduct  of  their  business  in 
the  manner  in  which  it  was  proposed  to  do,  obtained  and  served  the  tempo- 
rary injunction  granted  herein.  Upon  argument,  this  injunction  was  made 
permanent,  to  the  extent  that  the  board  of  electrical  control  were  restrained 
and  enjoined  "from  removing,  or  causing  to  be  removed,  any  of  the  poles  or 
overhead  wires  or  fixtures  of  the  plaintiffs  in  this  city,  except  in  the  parts  of 
said  city  where  suitable  under-ground  subways  or  conduits  for  the  suitable 
reception  of  the  overhead  wires  of  plaintiffs  have  been  provided  and  made 
ready  for  the  occupancy  of  plaintiffs,  and  notice  thereof  given  to  plaintiffs  as 
required  by  statute;  and,  except  where  such  under-ground  subways  or  con- 
duits have  been  provided  as  aforesaid,  from  preventing  repairs  of  any  of  the 
poles  or  overhead  wires  and  fixtures  of  the  plaintiffs,  or  the  replacing  of  such 
poles  or  wires  or  fixtures  as  may  be  defective  by  proper  poles  or  wires;  and 
from  ordering  plaintiff  to  discontinue  the  use  of  its  overhead  wires,  or  any  of 
them,  except  wires  defectively  insulated,  and  then  only  until  such  wires  have 
been  properly  insulated,  or  replaced  by  wires  properly  insulated."  And  the 
defendant  the  commissioner  of  public  works  was  enjoined  and  restrained 
from  removing,  or  causing  to  be  removed,  any  of  these  poles,  wires,  or  fixt- 
ures, except  where  suitable  subways  had  been  provided,  and  notice  thereof 
given,  without  first  giving  the  plaintiffs  written  notice,  specifying  in  detail 
the  particular  wires,  or  parts  of  wires,  defectively  insulated,  or  for  other 
cause  needing  repairs  or  replacement,  or  the  particular  poles  or  fixtures  need- 
ing repairs  or  replacement,  and  giving  to  plaintiffs  reasonable  time  to  repair 
and  replace  the  same;  and  only  upon  the  default  of  tlie  plaintiffs  to  make  such 
repairs  or  replacement  after  such  reasonable  time  had  elapsed  after  the  giving 
of  such  notice.    From  such  order  this  appeal  is  taken. 

It  seems  to  us  that  but  two  questions  are  presented  by  this  appeal,  and  they 
are — First,  even  if  the  board  of  electrical  control  in  those  cases  where  sub- 
ways have  not  been  provided,  have  refused  permission  to  these  plaintiffs  to 
make  such  repairs  as  were  necessary  to  keep  their  plant  in  a  perfect  and  safe 
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condition,  will  snch  refusal  excuse  the  plaintiffs  for  their  failure  so  to  do? 
and,  secondly,  lias  the  commissioner  of  public  worlds  the  power  to  abate  a 
public  nuisance  existing  in  the  streets  of  the  city  of  Npw  York,  dangerous  to 
the  lives  of  its  citizens,  without  first  going  to  the  creator  of  the  nuisance,  and 
informing  him  of  the  discovery  of  its  existence  by  the  authorities,  and  re- 
questing him  to  abate  the  same,  and  thereafter  waiting,  before  proceeding  to 
protect  the  lives  of  the  citizens,  for  some  indeflnite  length  of  time,  called  a 
"reasonable  time,"  in  order  to  see  whether  the  creator  of  the  nuisance  will 
abate  tlie  same  or  not?  That  the  latter  is  a  proposition  presented  by  this  ap- 
peal seems  to  have  been  conceded  by  the  learned  counsel  for  the  plaintiffs 
upon  the  argument,  and  also  by  the  learned  judge  in  the  court  below.  It  was 
admitted  upon  the  argument  that  in  the  conduct  of  the  business,  in  which 
these  plaintiffs  are  engaged  the  wires  employed  for  the  conducting  of  the  cur- 
rents used  by  them  for  the  purpose  of  lighting,  and  the  furnishing  of  power, 
unless  perfectly  insulated,  are  dangerous  to  human  life;  and,  without  this  ad- 
mission, occurrences  have  taken  place  wbicli  demonstrate  the  proposition. 
The  plaintiffs,  therefore,  are  conducting  a  business  by  means  of  an  apparatus 
and  a  force  which,  unless  properly  controlled,  subjects  every  passer-by  in  the 
streets  of  New  York  to  the  danger  of  death.  They  are  therefore  bound,  in 
the  prosecution  of  that  business,  to  use  the  highest  degree  of  diligence;  and, 
if  it  is  impossible  for  them  to  conduct  their  business  without  subjecting  the 
passeis-by  upon  the  streets  of  the  city  to  danger,  although  without  negligence 
on  their  part,  then  it  is  doubtful  whether  the  legislature,  even,  could,  with- 
out closing  the  street  as  a  public  highway,  and  making  provisions  for  com- 
pensation to  all  parties  damaged  thereby,  confer  authority  for  the  conduct  of 
such  a  business  upon  the  public  streets  of  this  city,  because  it  would  be  giv- 
ing up  the  streets  to  a  purpose  for  which  they  had  never  been  dedicated.  . 

The  proposition,  then,  which  is  presented,  is,  in  view  of  the  rule  of  law  re- 
quiring the  plaintiffs,  because  of  the  dangerous  character  of  the  business 
which  they  are  conducting,  to  use  the  highest  degree  of  diligence,  when  the 
plaintiffs  have  failed  to  comply  with  this  obligation,  and  when  human  life  is 
threatened  because  of  this  failure,  have  not  the  public  authorities — or,  for 
that  matter,  any  citizen— the  right  to  at  once  remove  such  danger,  as  a  com- 
mon nuisance?  We  think  there  can  be  but  one  answer  to  this  proposition; 
and  that  under  such  circumstances  the  law  allows  this  summary  method  of 
doing  justice,  because  injuries  of  this  kind  require  an  immediate  remedy,  and 
cannot  wait  for  the  slow  progress  of  the  ordinary  forms  of  judicial  procedure. 
In  other  words,  human  life  £  more  sacred  than  the  forms  of  legal  procedure. 
When  it  is  apparent,  as  in  the  case  at  bar,  that  the  condition  of  the  wires  of 
the  plaintiff  is  such  that  they  are  dangerous  to  human  life,  and  that  any  pas- 
ser-by, without  negligence  on  his  part,  is  liable  to  be  struck  dead  in  the  street, 
can  it  be  said  for  a  moment  that  the  public  authorities  have  no  power  to  abate 
this  nuisance,  and  protect  the  lives  of  its  citizens?  Indeed,  it  is  one  of  their 
highest  duties;  and,  if  they  allowed  such  a  condition  of  affairs  to  continue, 
they  might  make  the  city  itself  liable  for  the  damages  sustained  by  reason  of 
their  negligence  in  not  removing  the  common  nuisance. 

]3ut  it  is  said  upon  the  part  of  the  plaintiffs  that  "our  large  investment  of 
capital  is  thus  left  to  the  mercy  of  the  public  authorities,  and  we  are  at  least 
entitled  to  some  notice  of  the  defects  complained  of,  that  we  may  remove 
the  same."  Tliis  proposition  involves  a  claim  upon  the  part  of  these  corpora- 
tions that  the  public  authorities  shall  perform  a  duty  winch  the  law  devolves 
upon  themselves,  namely,  the  proper  inspection  of  their  own  apparatus,  which 
is  liable  to  become  dangerous  at  any  time,  and  the  iuimeiliate  remedying  of 
the  difficulty.  It  is  not  a  part  of  the  duty  of  the  public  authorities  to  inspect 
the  apparatus  of  private  corporations,  and  warn  them  when  such  apparatus 
becouies  dangerous  to  Ituman  life. 

There  is  one  fact  which  seems  to  be  established  beyond  question  upon  the 
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papers  before  this  court,  and  tliat  is  that  at  the  time  of  the  commencement  of 
these  actions  the  wires  of  these  plaintiffs  had  become  excessively  dangerous, 
by  reason  of  defective  insulation.  Attention  was  called  to  this  condition  of 
affairs  by  the  happening  of  accidents  by  which  human  life  was  sacrificed,  and 
the  preat  strife  seems  to  have  been,  between  the  electrical  companies  and  the 
t>oard  of  electrical  control,  as  to  upon  whom  the  blame  fur  this  shameful  con- 
dition of  affairs  was  to  be  imposed.  The  companies  claim  that  the  board  re- 
fused arbitrarily  to  allow  repairs  to  be  made,  which  were  requested  by  them, 
and  that  the  rules  and  rexulations  of  the  board  regulating  these  repairs  were 
unreasonable,  and  that  they  were  in  consequence  unable  to  keep  their  wires 
In  that  condition  which  their  plain  duty  required  should  be  done.  But,  even 
if  this  state  of  affairs  existed,  it  was  no  excuse  to  the  plaintiffs.  They  had 
Ample  remedies  at  their  hand  for  the  purpose  of  compelling  the  board  of  elec- 
trical control  to  give  them  permits  for  the  making  of  repairs,  if  sucli  permits 
were  unjustly  refused.  The  courts  were  open  to  them;  and  it  is  a  familiar 
principle  that  where  a  permit  upon  the  part  of  any  of  the  city's  officers  is  im- 
properly refused,  a  mandamH/i  may  issue  to  compel  the  performance  of  thut 
public  duty.  But  these  plaintiffs,  when  their  wires  got  into  such  a  condi- 
tion, concededly,  as  made  them  public  nuisances,  endangering  human  life, 
made  not  the  slightest  effort  to  compel  the  board  of  electrical  control,  if  they 
unjustly  refused,  to  grant  them  permits  to  repair;  and  it  is  a  very  significant 
circumstance,  when  we  take  into  consideration  thedispute  that  arose  between 
tlie  board  of  electrical  control  and  the  plaintilTs.  If  these  electrical  compa- 
nies had  l>een  actuated  by  the  slightest  desire  to  put  their  apparatus  in  a  con- 
-dition  such  as  would  not  endanger  human  life,  they  could  easily  have  found 
a  way  to  remove  the  obstruction  whicli  they  claim  was  placed  in  their  path  by 
the  board  of  electrical  control.  It  would  seem  tliat  they  were  only  too  will- 
ing to  attempt  to  shelter  themselves  behind  the  assumed  unreasonableness  of 
some  of  the  regulations  of  the  board,  and  allow  their  apparatus  to  get  into 
such  a  condition  that  it  was  dangerous  to  human  life,  and  become  a  public 
nuisance. 

In  the  determination  of  the  question  as  to  wlietlier  the  commissioner  of 
public  works  sliould  have  been  enjoined  in  the  removal  of  those  wires  which 
were  not  properly  insulated,  It  is  not  necessary  for  us  to  consider  or  discuss 
this  dispute.  The  mere  fact  that  the  board  of  electrical  control  refused  per- 
mits to  which  the  plaintiffs  were  entitleil,  forms  no  excuse  for  their  allowing 
these  wires  to  get  in  this  condition,  and  remain  so  for  the  periods  of  time 
established  by  the  papers  before  us.  There  is  no  question  but  that  if  the  op- 
«ration  of  their  system  had  depended  upon  the  procuring  of  these  permits  to 
which  they  were  entitled  the  plaintiffs  would  have  found  ready  means  to  call 
the  board  of  electrical  control  to  reason.  But,  by  sheltering  themselves  under 
this,  as  they  now  claim,  unauthorized  action  of  the  board,  they  undoubtedly 
thought  themselves  excused  from  the  expenditures  of  money  necessary  to 
render  their  apparatus  safe  for  operation.  As  has  already  been  said,  this 
formed  no  excuse  for  a  longer  time  than  would  have  been  necessary  to  malce 
an  application  to  the  courts  to  enforce  their  Tights  against  the  board  of  elec- 
trical control.  It  should  be  observed  that  thecomplxiiit  alleges  that  whatever 
disputes  had  arisen  between  the  board  of  electrical  control  and  the  compa- 
nies in  respect  to  tliemakingof  repairs  had  been  settled  prior  to  the  commence- 
ment of  tliis  action,  and  that  the  board  had  construed  its  rules  so  as  to  allow 
the  plaintiffs  to  take  down  old  wires  where  this  was  deemed  necessary,  and 
replace  them  by  new  wires,  protected  by  new  insulation;  and  it  further  ap- 
pears by  the  other  papers  that  this  occurred  in  August,  1889.  The  complaint 
further  alleges  that  it  was  still  uncertain  whether  said  board  would  al- 
low the  new  wires  wliich  are  erecti'd  in  place  of  the  old  ones  taken  down  to 
be  of  larger  size  and  greater  conductivity  than  the  wires  which  they  replace. 
This,  being  new  construction,  was  clearly  a  matter  within  tlie  discretion  of 
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the  board;  and  hence  every  question  aa  to  permits  simply  to  repair  had  been 
resolved  long  before  the  commencement  of  this  action. 

It  further  appears  from  the  papers  in  this  case  that  at  the  time  of  the  com- 
mencement of  these  suits  the  wires  of  these  companies  were  in  a  terrible  con- 
dition, in  respect  to  imperfect  insulation,  and  that  they  were  a  menace  upon 
all  sides  to  the  safety  of  the  passer-by  upon  the  public  streets.  The  commis- 
sioner of  public  worlis,  under  these  circumstances,  in  view  of  liis  duty  to  re- 
move obstructions  from  the  streets,  whether  dangerous  to  the  citizens  or  oth- 
erwise, had  the  duty  devolved  upon  him  to  abate  the  nuisance  at  the  earliest 
possible  moment.  It  is  true  that  in  taking  such  action  he  undoubtedly  did  so 
at  his  peril;  and,  in  an  action  brought  against  him  for  the  violation  of  the 
property  rights  of  any  one  of  these  companies,  he  would  be  bound  to  show 
such  a  condition  of  affairs  as  render<>d  the  existence  of  the  wires  so  removed 
a  public  nuisance.  It  is  claimed  upon  the  part  of  the  plaintiffs  that  the  com- 
missioner of  public  works  asserted  the  right  to  remove  a  whole  line  of  wire 
because  of  a  single  defect.  Tliis,  however,  does  not  seem  to  be  clearly  estab- 
lished. He  undoubtedly  had  no  right  to  remove  more  than  was  necessary  to 
abate  the  nuisance.  But  this  right  existed  in  tlie  commissioner  of  public 
works,  in  common  with  any  other  citizen  who  desired  to  use  the  streets  of 
the  city.  It  is  undoubtedly  true  that  uo  power  other  than  that  connected 
with  his  office  was  conferred  upon  the  commissioner  by  the  resolution  of  the 
board  of  electrical  control,  or  the  direction  upon  the  part  of  the  mayor.  The 
contingency  had  not  arisen  which  authorized  the  board  of  electrical  control, 
as  a  iK^y.  to  put  the  commissioner  of  public  works  in  motion;  nor  was  the 
mayor  authorized  to  confer  any  authority  upon  the  comissioner  in  respect  to 
this  matter  which  he  did  not  enjoy  by  virtue  of  his  office.  Therefore,  in  the 
consideration  of  this  question  it  has  not  been  deemed  necessary  to  discuss  the 
action  of  the  board  of  electrical  control  or  of  the  mayor. 

It  has  also  been  assumed  that  these  plaintiffs  have  a  right  to  continue  and 
maintain  overhead  wires  until  the  subways  should  be  ready,  provided  such 
wires  are  maintained  in  such  a  manner  as  not  to  be  dangerous  to  human  life; 
and  that  they  have  a  right,  when  such  wires  become  out  of  repair,  to  repair 
tbf  same,  subject  to  the  reasonable  regulations  of  the  board  of  electrical  con- 
trol; and  that  it  is  the  duty  of  the  said  board,  if  necessary,  to  give  the  plain- 
tiff permission  to  do  so.  The  learned  judge  in  the  court  below  seems  to  have 
conceded  these  propositions,  and  said :  "The  plaintiff  owes  a  duty  to  the  pub- 
lic to  keep  its  wires  safe;  and,  if  the  board  would  not  take  the  necessary  ac- 
tion to  enable  it  to  remove  dangerous  wires  and  put  up  safe  ones,  it  should 
have  applied  to  the  courts  for  relief.  Under  these  circumstances,  I  think  it 
was  not  only  a  proper  and  necessary  regulation  for  the  board  to  require  the 
plaintiff  to  discontinue  the  use  of  such  overhead  wires  as  were  not  properly 
insulated,  but  that  it  was  the  plain  duty  of  the  board  to  make  such  regula- 
tion. Whoever  may  be  responsible  for  the  failure  to  supply  subways,  and 
whether  the  plaintiff  is  wholly  or  only  partially  responsible  for  the  fact  that 
its  unsafe  wires  were  not  repaired,  when  it  became  apparent  that  human 
life  was  endangered  by  reason  of  the  imperfect  insulation  of  some  of  its 
wires  it  was  the  right  and  duty  of  the  board  to  direct  the  immediate  discon- 
tinuance of  the  use  of  such  wires.  Kor  do  I  think  it  was  necessary  to  the 
validity  of  such  action  that  the  plaintiff  should  have  had  notice,  and  an  op- 
portunity to  be  heard  and  to  remedy  the  defects,  before  the  resolution  was 
adopted.  A  wire  carrying  a  heavy  current  of  electricity,  and  not  prt>perly 
insulated,  is  dangerous  to  life,  and  is  a  public  nuisance;  and  I  think  the 
board  had  the  right  to  direct  the  immediate  discontinuance  of  such  wires, 
without  notice  to  the  plaintiff.  I  am  inclined  to  think,  however,  that  the 
resolution  which  was  adopted  went  too  far,  in  providing  that  such  discontinu- 
ance should  continue  until  the  expert  of  the  board  should  certify  that  such 
wires  were  in  a  proper  and  safe  condition.    The  plaintiff  has  no  control  over 
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sach  expert;  and  it  is  possible  that,  for  rea.sons  satisfactory  to  himself,  he 
might  never  give  such  a  certiflcate,  even  if  the  wires  were  made  perfectly 
safe."  It  would  thus  appear  that  his  judgment  was  founded  upon  the  as> 
sumption  that  the  commissioner  of  public  works  derived  his  authority  to  act 
from  the  board  of  electrical  control  and  the  mayor;  and  that  the  action  of  the 
commissioner  should  not  be  controlled  by  the  opinion  of  the  expert  of  the 
board  of  electrical  control;  and  that  the  board  had  no  power  to  compel  the  dis- 
continuance of  the  wires  until  the  expert  should  certify  that  such  wires  were 
in  a  safe  and  proper  condition ;  and  that  the  decision  of  the  expert  as  to  th» 
want  of  safety  of  the  wires  would  not  necessarily  Justify  the  action  of  tlie 
commissioner.  In  these  latter  propositions,  we  think  the  learned  judge  waa 
clearly  right.  But  the  commissioner  of  public  works  had  a  right  to  act,  both 
as  a  private  citizen  and  by  virtue  of  his  otiice,  and  to  remove  these  obstruc- 
tions, which  had  become  dangerous,  without  notice  to  the  plaintiffs;  and  there- 
fore the  injunction  which  was  granted  was  entirely  too  broad,  in  restraining 
nil  action  upon  the  part  of  the  commissioner  of  public  works  until  the  com- 
panies should  have  an  opportunity  to  remedy  the  defects  pointed  out  by  him. 

Considerable  has  been  sxid  upon  the  argument,  and  is  also  contained  in  the 
brief  of  the  counsel  of  one  of  the  parties  plaintiff,  that  the  power  to  remove 
nuisances  which  had  become  dangerous  to  life  is  vested  in  another  department 
of  the  city  government.  It  may  be  true  that  the  board  of  health,  under  the 
peculiar  phraseology  of  the  act  conferring  powers  upon  them,  would  have  a 
right  to  remove  these  wires,  because  dangerous  to  human  life.  But  their 
power  Mras  not  exclusive.  The  department  of  public  works  had  a  right  also, 
and  it  was  its  duty,  to  keep  the  streets  of  the  city  of  New  York  in  a  pitssable 
condition,  and  to  remove  all  obstructions  which  interfered  with  their  use,  and 
therefore'had  ample  authority  to  abate  this  nuisance.  If  this  was  not  so,  will 
a  court  of  equity  intervene,  by  injunction,  to  restrain  the  abatement  of  a 
nuisance  by  the  public  authorities  simply  because  the  proper  department  is 
not  acting?  We  think  not.  The  nuisance  existing,  the  court  will  not  limit 
its  abatement  to  any  particular  officer  of  the  municipality,  unless  the  exclu- 
sive power  is  plainly  conferred  upon  one  department.  Even  then,  the  right 
of  an  officer  of  the  municipality  to  act  as  a  pnvaie  citizen,  in  a  perfectly  clear 
case,  would  not  be  affected. 

The  counsel  for  tbe  respondents,  while  apparently  conceding  the  right  of 
the  commissioner  of  public  works  to  remove  an  imperfectly  insulated  wire, 
urges  that  the  rigtit  of  removal  must  in  the  first  place  depend  upon  a  deter- 
mination by  the  commissioner  of  the  condition  of  the  fixture,  and  this  he  has 
no  right  arbitrarily  to  determine  without  notice,  and  without  affording  the 
plaintiffs  an  opportunity  to  be  heard;  and,  if  the  pole  or  wire  is  defeitive  or 
unsafe,  it  should  nut  be  removed,  or  the  nui.sance  abated,  without  granting- 
to  the  plaintiff  an  opportunity  to  remedy  the  alleged  defect.  That  the  com- 
missioner should  not  act  arbitrarily,  and  without  a  determination  as  to  the 
condition  and  existence  of  the  nuisance,  is  undoubtedly  correct;  but  where  a 
party  erects  and  maintains  knowingly  a  public  nuisance  in  the  streets  of  New 
York,  necessarily  dangerous  to  human  life,  we  know  of  no  rule  of  law  which 
requires  the  public  authorities,  or  the  public,  to  abandon  the  streets  until  the 
party  maintaining  the  nuisance  shall  have  an  opportunity  to  be  heard  as  to  its 
existence,  and,  after  such  hearing,  an  opportunity  to  remove  the  same.  In 
his  proposition  the  learned  counsel  seems  to  us  to  overlook  the  important  fact 
that  it  Is  because  of  the  gross  negligence  of  the  plaintiff  that  these  wires  were 
allowed  to  become  a  public  nuisance,  as  they  are  conceded  to  have  been  at  tho 
time  of  the  commencement  of  this  action.  The  plaintiffs  have  been  guilty  of 
a  willful  violation  of  a  manifest  duty  in  allowing  theau  wires  to  become  dan- 
gerous. They  are  without  excuse;  and  when  they  claim  that  the  destruction 
of  these  instruments  of  death,  maintained  by  them  in  violation  of  every  duty 
and  obligation  which  they  owe  to  the  public,  is  an  invasion  of  their  rights  of 
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property,  such  claim  seema  to  proceed  upon  the  assumption  that  nothing  has 
a  right  to  exist  except  tliemselves.  It  is  idle  to  say  tliat  a  party  knowingly 
maintaining  a  nuisance  which  may  at  any  time  deal  death  to  innocent  pass- 
ers-by can  for  an  instant  be  entitled  to  the  protection  of  the  law  in  its  main, 
tenance.  If  these  plaintiffs  had  been  without  fault,  a  diSerentquestion  might 
have  been  presented.  But  it  is  evident  that  they  were  guilty  of  the  highest 
degree  of  negligence.  The  commissioner  had  authority,  both  as  a  private 
citizen  and  as  a  public  official  charged  by  the  duties  of  his  office  with  the  re- 
moval of  obstructions  from  the  streets  of  the  city,  to  abate  the  nuisance  com- 
plained of. 

Some  of  the  affidavits  contained  in  the  record  appear  to  claim  that  the  com- 
missioner of  public  works,  although  not  acting  wantonly  in  bis  attempts  to 
abate  the  existing  nuisance,  yet  either  had  removed  or  threatened  to  remove, 
before  the  hearing  of  the  motion  in  the  court  below,  certain  wires  which  were 
not  in  a  defective  condition.  We  have  not  deemed  it  necessary  to  advert  to 
those  claims,  because  the  complaint,  as  filed,  contains  no  averments  under 
which  proof  of  such  facts  would  be  admissible;  and,  as  the  relief  granted 
must  depend  upon  the  allegations  of  tiie  complaint,  no  such  question  is  pre- 
sented for  consideration.  It  follows,  therefore,  that  the  order  appealed  from 
should  be  reversed,  with  $10  costs  and  disbursements. 

Bakkett,  J.  While  concurring  in  the  conclusion  arrived  at  by  the  presid- 
ing justice,  and  also  in  what  he  has  so  forcibly  said,  there  are  one  or  two  ad- 
ditional considerations  which  it  may,  perhaps,  not  be  unprofitable  to  place 
upon  record.  \<  e  start  with  the  constitutionality  of  the  act  of  1SS5,  deliber- 
ately settled  by  tlie  court  of  appeals.  Squire's  Case,  107  N.  Y.  593, 14  N.  E. 
Uep.  y20.  A  careful  comparison  of  that  act  with  the  act  of  1887  shows  no 
such  divergence  in  the  latter  enactment  as  to  render  its  constitutionality 
doubtful.  This  has  been  affirmed  in  several  cases,  {Illuminating  Co.  v.  Hess, 
3  N.  Y.  Supp.  777;  and  see  Telegraph  Co.  v.  Mayor.  38  Fed.  Rep.  552;  and 
Electric  Light  Co,  v.  Grant,  MS.  opinion,  Inorabam,  J.;)  and  it  cannot  be 
doubted  that  if  the  act  of  1887  had  been  before  tlie  court  of  appeals  it  would 
have  received  the  same  treatment  as  the  act  of  1885;  for  the  principles  enun- 
ciated by  KvoEK,  C.  <r.,  in  the  Squire  Case,  supra,  are  directly  applicable  to 
the  provisions  of  the  later  enactment.  It  is  true  that  a  literal  and  strained 
construction  of  section  4  of  the  act  of  1887  might  subject  some  of  its  provis- 
ions to  constitutional  objection.  The  plaintiffs  have  undoubtedly  acquired 
property  rights  and  franchises  of  which  tliey  cannot  be  deprived  without  just 
compensation.  They  are  duly  incorporated,  under  legislative  sanction.  They 
have  obtained  the  consent  of  the  local  authorities  to  their  corporate  use  of  the 
streets,  and  they  have  obtained  this  pursuant  to  legislative  direction.  Upon 
tlie  faith  of  this  authorization  from  the  law-making  power,  they  have  ex- 
pended large  sums  of  money,  and  otherwise  acted  upon  the  legislative  license. 
From  this  condition  of  things,  two  propositions  flow:  First,  the  license  hav- 
ing been  acted  upon,  and  something  done  by  the  licensee  in  consideration 
thereof,  it  has  become  invested  with  the  qualities  of  a  contract;  second,  such 
of  the  companies'  operations  as  may  reasonably  be  said  to  have  been  contem- 
plated by  the  legislature  cannot  be  deemed  a  nuisance.  So  far  as  the  pub- 
lic is  concerned,  the  legislative  power,  within  its  constitutional  limits,  is  sub- 
stantially omnipotent.  A  proper  construction  of  this  fourth  section,  there- 
fore, calls  for  the  clear  recognition  of  the  Citrdinal  considerations — First,  that 
there  can  be  no  implication  of  a  legislative  intention  to  deprive  the  plaintiffs 
of  their  vested  rights;  second,  and,  on  tiie  other  liand,  that  there  can  be  no 
implication  of  any  such  intention  to  authorize  an  inherent  nuisance, — not 
merely  something  which,  but  for  legislative  sanction,  would  constitute  an 
illegal  structure  in  the  highway,  but  something  essentially  malum  in  se. 
Thus  viewed,  there  is  little  difficulty  in  giving  this  section  a  reasonable  and 
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harmonious  interpretation,  just  to  the  companies  and  not  inimical  to  the  pub> 
lie  welfare.  The  companies  are  not  organized  under  these  later  acts,  which, 
indeed,  have  no  relation  to  such  corporate  organization,  but  under  an  act 
passed  at  a  time  when  the  present  methods  of  applying  the  electric  principl» 
were  not  In  vogue,  and  were  probably  not  even  dreamed  of.  Laws  1848^ 
c.  37.  The  acknowled<;ed  nuisance  of  non-insulated  wires,  seemingly  una- 
voidable at  times  in  these  modern  systems,  was  not  then  contemplated,  much 
less  authorized;  nor  was  any  particular  method  of  applying  the  electric  prin- 
ple  referred  to  in  either  of  tlie  amendatory  acts.  Laws  1879,  c.  512;  Lawfr 
1882,  c.  73.  We  have  been  referred  to  no  statute  expressly  authorizing  the 
present  methods  of  electric  application  for  street-illuminating  purposes.  On 
the  contrary,  the  acts  passed  in  and  since  1884  indicate  a  legislative  awaken- 
ing to  the  fact  that  advantage  was  being  taken  of  harmless  general  laws  to- 
incorporate  for  dangerous  uses;  and  every  one  of  these  acts  (1884, 1885, 1886, 
and  1887)  speaks  loudly  of  a  growing  disposition  on  the  part  of  the  legislature 
to  check  the  evil  of  such  dangerous  uses.  The  purpose  of  the  act  of  1887  was 
largely  to  reaffirm  the  previous  determination,  that  all  these  dangerous  ap- 
pliances should  be  placed  under  ground,  and,  finally,  to  complete  its  execution.. 
Until  the  subways  were  ready  lor  their  occupation,  the  companies  were  per~ 
mitted  to  proceed  with  the  business  for  which  they  were  organized,  by  means 
of  the  existing  over-ground  fixtures  and  apparatus.  To  maintain,  until  thfr 
completion  of  the  subways,  such  existing  fixtures,  apparatus,  and  wires  as 
were  renlly  safe  and  as  were  covered  by  due  previous  authorization,  these 
companies  were  not  bound  to  procure  a  fresh  permit  from  the  new  board  of 
electrical  control.  But  they  could  not  supplement  such  fixtures,  apparatus, 
or  wires,  nor  otherwise  add  to  their  existing  systems,  without  such  a  permit.. 
Nor  could  they  continue  even  their  existing  systems,  at  any  point  where,, 
owing  to  non-insulation  or  defective  apparatus,  their  wires  had  or  might  be- 
come dangerous  to  the  community;  at  least,  until  the  apparatus  had  been 
rendered  perfectly  safe  for  the  conduct  of  tliis  intense  electric  agent.  To  that 
extent,  and  for  the  purpose  in  general  of  securing  the  public  safety  pending 
the  construction  of  the  subways,  the  legislature  conferred  upon  this  board  the- 
power  of  granting  or  refusing  permits.  This  power  must,  of  coarse,  be  ex- 
ercised reasonably;  but,  subject  to  this  rule  of  reason,  and  especially  in  view 
of  the  general  purpose  referred  to,  it  is  necessarily  continuous,  and  it  involves- 
the  authority  from  time  to  time  to  revoke  such  permits,  when  public  safety 
imperatively  demands  some  modification  of  the  deadly  force  or  more  perfect 
insulation  or  other  safeguards.  It  is  clear  to  my  mind  that  in  these  particu- 
lars there  is  in  this  act  of  1887  a  valid  exercise  of  the  police  power,  and  a 
valid  delegation  of  such  power  to  the  board,  and  such  is  the  true  constructioa 
of  the  meaning  and  intent  of  the  fourth  section  of  that  act. 

If,  then,  the  plaintiffs'  entire  systems  are  necessarily  and  unavoidably  dan- 
gerous to  human  life,  as  matter  of  fact,  they  can  be  rfstrained  or  abated  by 
appropnate  proceedings;  for,  so  far  as  their  mode  of  using  electricity  is  thus- 
dangerous  to  human  life,  it  is  without  legislative  authority,  express  or  im- 
plied, and  the  systems,  under  such  use,  become  nuisances.  But  the  entire- 
structure  cannot  be  summarily  destroyed,  if  the  particular  nuisance  can  be 
otherwise  restrained  or  abated.  Where  the  offense  consists  in  the  wrongful 
use  of  what  is  liarmless  in  itself,  the  remedy  is  to  stop  such  use,  not  to  tear 
down  or  remove  the  structure.  Moody  v.  Board,  46  Barb.  665,  666,  citing 
Barclay  v.  Com.,  25  Pa.  St.  503.  If  the  entire  system  becomes,  as  a  conclu- 
sive and  openly  apparent  fact,  so  flagrantly  and  imminently  dangerous  to  hu- 
man life  as  to  come  within  the  principles  governing  contlagrations  and  pesti- 
lence, the  corporate  authorities  can  doubtless  summarily  abate  it.  If,  how- 
ever, the  systems  are  not  necessarily  and  unavoidably  dangerous  to  human 
life;  if  they  can  be  kept  in  a  safe  condition  by  active  vigilance  and  proper 
repairs, — they  are  permitted  to  continue  until  the  subways  are  ready  for  their 
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reception.  In  that  case,  however,  while  the  entire  system  may  not  be  a  nui- 
sance, each  part  of  it  which  is  suffered  to  l>ecome  daD^erous  is  a  nuisance, 
and,  as  one  of  the  learned  counsel  for  the  plaintiffs  justly  and  candidly  con- 
ceded upon  the  argument,  "a  nuisance  of  the  highest  kind." 

At  this  puint  we  come  to  the  practical  question  raised  upon  the  motion  be- 
low. Here  let  me  say  that  my  difference  is  not  with  Mr.  Justice  Andrews' 
opinion  in  tlie  main,  but  with  his  order.  That  opinion  is  a  careful,  exhaust- 
ive, and  generally  accurate  statement  of  the  facts  and  the  law.  Indeed,  I 
cannot  see  that  we  reach  this  point  by  different  roads.  The  learned  judge 
concludes  that  non-insulated  wires  are  nuisances,  and  that  they  should  be 
promptly  abated.  But  he  thinks  that  before  abatement  by  the  public  author- 
iiies  the  companies  should  have  notice,  and  a  reasonable  opportunity  to  repair; 
and  that  an  injunction,  upon  the  facts  before  him,  should  issue  to  restrains 
summary  abateuif  nt  of  the  nuisance  or  nuisances  until  the  person  attempting 
such  abatement  has  given  the  companies  this  notice,  and  such  reasonable  op- 
portunity to  repair.  It  is  here  that  our  roads  diverge.  I  cannot  think  that 
such  an  injunction  was  authorized  by  the  case  presented  by  the  complaints. 
Moreover,  the  equities  of  the  bills  were  fully  denied.  Nor  is  there  sufficient 
proof  in  the  affidavits  to  justify  the  apprehension  that  these  public  officers  are 
acting  in  a  wanton  or  oppressive  spirit,  nor  to  warrant  the  belief  that  the 
abatement  of  non-insuluted  wires  is  to  be  used  as  a  pretext  for  the  unnecessary 
destruction  of  any  part  of  the  plaintiffs'  system  which  is  not  really  dangerous 
to  the  community.  The  case  is  consequently  within  the  principles  laid  down 
in  Hart  v.  Mayor,  9  Wend.  571;  Meeker  v.  Van  Rensselaer,  15  Wend.  397; 
Cronin  v.  People,  82  N.  Y.  320,  and  similar  cases.  It  is  freely  conce<led  that 
this  power  of  abating  nuisances  must  be  reasonably  exercised,  and,  as  is  said 
by  Judge  OiUon  in  his  work  on  Municipal  Corporations,  (volume  1,  §95,) 
"although  the  power  be  given  to  be  exercised  in  any  manner  the  corporate 
authorities  may  deem  expedient,  it  is  not  an  unlimited  power,  and  such  means 
only  are  intended  as  are  reasonably  necessary  for  the  public  good.  Wanton 
or  unnecessary  injury  to  private  property  and  private  rights  are  not  thereby 
authorized."  Citing  Babcock  v.  City  qf  Buffalo,  56  N.  Y'.  268.  There  is  an- 
other principle  which  should  be  conceded  with  equal  freedom:  and  that  is  that 
the  corporate  authorities  cannot  by  their  mere  declaration  make  that  a  nui- 
sance which  in  fact  is  not.  Where,  however,  the  thing  sought  to  be  abated 
is  "intrinsically  and  inevitably  a  nuisance,  "there,  as  is  said  by  Judge  Dillon, 
(volume  1,  §  379,)  the  authority  to  preserve  the  health  and  safety  of  the  in- 
habitants and  their  property  is  a  sufficient  foundation  for  ordinances  suppress- 
ing and  prohibiting  it.  "Much,"  he  adds,  "must  necessarily  be  left  to  the 
discretion  of  the  municipal  authorities;  and  their  acts  will  not  be  judicially 
interfered  with,  unless  they  are  manifestly  unreasonable  and  oppressive,  or 
unwarrantably  invade  private  rights,  or  clearly  transcend  the  powers  granted 
to  them."  The  cases  cited  abundantly  establish  the  proposition  that  Mr.  Gil- 
roy  bad  a  right  summarily  to  abate  the  common  nuisance  of  any  non-insulated 
wire  found  to  exist  in  the  plaintiffs'  systems.  He  had  this  right  both  indi- 
vidually and  officially,  and  he  was  not  dependent  for  his  justiQcation  upon 
either  the  resolution  of  the  board  or  the  order  of  the  mayor.  In  Meeker  v. 
Van  Rensselaer,  supra,  the  defendant  was  an  alderman.  He  was  sued  for 
pulling  down  five  dwelling-houses,  which  were  proved  to  be  nuisances.  He 
also  proved  that  the  board  of  health  had  directed  the  nuisances  to  l>e  abated. 
The  supreme  court  held  that  his  justification  on  the  latter  head  failed,  because 
the  minutes  of  the  board  had  not  been  produced;  but  the  court  said  that  in 
its  judgment  the  proof  was  immaterial,  "because  the  defendant  did  not  need 
any  authority  from  the  board  of  health.  As  a  citizen  of  the  Fifth  ward  who 
desired  to  preserve  the  public  health,  and  especially  as  an  alderman,  he  was 
fully  justified  in  every  act  done  by  him."  Accoi-ding  to  the  ruling  now  under 
review,  a  court  of  equity  might  have  enjoined  that  citizen  and  alderman  until 
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be  had  given  the  owners  of  the  Ave  houses  notice,  and  a  reasonable  opportu- 
nity to  abate;  and,  indeed,  such  an  injunction  would  have  been  more  reason- 
able in  a  case  where  the  mere  touch  of  the  houses  did  not  necessarily  involve 
immediate  death.  So  in  Hart  v.  Mayor,  supra,  it  was  held  that  the  munici- 
pality, as  a  corporate  body,  had  the  right  to  abate  a  nuisance  detrimental  to 
the  trade  of  the  city;  and  the  court  of  errors  affirmed  an  order  of  the  chan- 
cellor dissolving  an  injunction  which  restrained  the  corporation  from  sum- 
marily abating  such  nuisance.  Mr.  Justice  Suthekland  said  that  the  right 
did  not  depend  upon  the  validity  of  the  ordinance,  considered  as  a  legislative 
act.  any  more  than  it  does  here  upon  the  resolution  of  the  board  or  the  order 
of  the  mayor;  but  that  the  real  question  was  "whether  the  corporation  had 
power,  upon  any  principle  whatever,  to  do  the  act  which  the  ordinance  au- 
thorized to  be  done.  The  injunction  restrained  the  corporation  and  their 
offlcers  from  intermeddling  with  or  removing  the  complainant's  doat.  If  that 
float  is  a  public  nuisance  which  the  corporation  had  a  right  to  abate,  that  right 
cannot  be  affected  or  impaired  by  their  having  undertaken,  in  the  form  of  an 
ordinance,  to  prescribe  to  their  agents  or  officers  the  manner  in  which  they 
should  proceed  to  cause  it  to  be  removed.  I  have  already  expressed  the  opin- 
ion that  tliis  float,  considered  as  an  unauthorized  obstruction  either  of  the 
river  or  the  basin,  was  a  public  nuisance;  and  the  books  lay  down  the  rule, 
in  very  broad  terms,  that  any  person  may  abate  a  common  nuisance."  In  the 
same  case,  Senator  Edmonds  said  that  he  entertained  no  doubt  that  the  re- 
spondents, as  a  corporate  body,  had  a  right  to  abate  the  nuisance.  "Any  per- 
son,"hesaid,  "may  abateacoiiimon  nuisance."  The  objection  was  then  made 
that  the  plaintiffs,  by  the  corporate  action,  would  be  deprived  of  their  prop- 
erty without  due  process  of  law  or  trial  by  jury.  To  this  Mr.  Justice  Suth- 
erland answered  that  the  provision  of  the  constitution  was  inapplicable,  be- 
cause there  was  a  right  summarily  to  remove  the  obstruction.  "Formal  legal 
proceedings,"  he  observed,  "and  trial  by  jury  are  not  appropriate  to,  and 
have  never  been  used  in,  such  cases."  To  the  same  effect.  Senator  Edmonds, 
(see  bis  remarks  at  pages  609  and  610.)  If  these  doctrines  were  maintained 
in  a  case  where  commercial  interests  alone  were  in  question,  and  where  the 
obstruction  was  claimed  to  be  but  partial  and  limited,  surely,  a  fortiori,  they 
apply  where  human  life  and  the  free  enjoyment  of  the  highway  without  fear 
or  apprehension  are  involved. 

To  require  a  preliminary  notice  under  such  circumstances  would  be  to  par- 
alyze the  legal  agencies  provided  to  secure  the  safety  of  the  inhabitants  of  the 
city,  and  to  set  a  premium  upon  corporate  negligence;  that,  too,  in  a  case 
where  the  highest  corporate  diligence  is  demanded.  Nothing  whatever  should 
be  permitled  to  stand  between  the  officer  of  the  municipality  and  the  actually 
non-insulated  wire,  nor  should  he  be  hindered  or  delayed  for  one  moment  in 
his  laudable  purpose  of  protecting  his  fellow-citizens  by  its  neutralization. 
If  in  destroying  its  deadly  force  the  officer  exceeds  his  duty,  the  remedy  at 
law  is  ample.  So,  also,  is  the  remedy  in  equity,  if  he  shall  attempt  unnec- 
essarily to  destroy  the  entire  system,  or  so  large  a  part  of  it  as  substantially 
to  bring  about  that  result,  or  otherwise  to  work  irreparable  injury,  in  the 
sense  which  we  have  pointed  out.  But,  so  long  as  he  acts  fairly  and  moder- 
ately, without  wantonness  or  oppression,  he  lias  nothing  to  fear.  At  all 
events,  the  last  thing  that  should  be  set  in  motion  to  paralyze  his  honest  ef- 
forts for  the  protection  of  human  life  is  the  power  of  a  court  of  equity,  exer- 
cised on  mere  motion  pendente  lite.  In  my  judgment,  this  part  of  the  order 
should  be  reversed,  and  the  injunction,  as  to  Gilroy,  wholly  dissolved.  That 
part  of  the  order  which  enjoins  the  board  of  electrical  control  from  prevent- 
ing repairs  was  clearly  unauthorized.  It  is  in  the  nature  of  a  flnal,  manda- 
tory judgment,  and  is  in  effect  a  peremptory  mandamus,  granted  before  trial 
in  an  equity  suit.  The  facts  upon  which  it  was  granted  showed  that  the  only 
substantial  dispute  was  as  to  the  right  to  repUoe  old  wires  by  new  ones. 
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larger  in  size,  and  of  greater  conductivity.  Tbe  general  right  to  repair  had 
t)een  conceded  long  before  the  commencement  of  these  suite.  Upon  these 
facts,  the  utmost  that  the  plaintiffs  would  have  been  entitled  to,  even  in  a 
proper  proceeding,  was  an  alternative  mandamus;  and,  in  view  of  the  dis- 
cretion vested  in  the  board  with  regHrd  to  fresh  constructions,  and  the  prolia- 
bilitjr  that  such  discretion  covered  larger  wires,  of  greater  conductivity,  even 
an  absolute  denial  of  an  application  for  a  mandamtis  would  have  l)een  justi- 
fied. Both  upon  the  facts,  then,  and  tbe  law  regulating  such  procedure,  this 
part  of  the  injunction  should  fall  with  that  which  has  been  the  main  subject 
of  consideration. 

Van  Bbttmt,  F.  J.  I  concur  in  tbe  additional  suggestions  contained  io  this 
opinion. 

Bradt,  J.  I  concur  with  mj  brethren  that  the  order  appealed  from  should 
be  reversed.  I  regret  that  my  duties  in  the  oyer  and  terminer  have  been  so 
prolonged  that  I  am  unable  to  stnte  fully  my  views  of  the  questions  presented 
for  consideration  on  this  appeal ;  and  I  must  content  myself  with  a  very  brief 
opinion,  in  order  not  to  delay  the  decision  herein.  Whatever  rigbts  the  plain- 
tiffs have  acquired  by  legislative  grant  are  subject  to  tbe  dominant  law  of  pub- 
lic safety;  and  it  must  be  assumed  that  such  rights  were  secured  and  invoked 
with  knowledge  of  this  controlling  principle.  The  legislature  has  no  power 
to  violate  it,  and  consequently  none  to  authorize  an  enterprise  to  be  conducted 
in  tlie  public  streets  by  the  use  of  a  death^dealing  factor,  unless  the  condi- 
tions  imposed,  surrounding  and  controlling  it,  are  such  as  to  secure  the  pub- 
lic safety,  not  for  a  time,  but  for  all  timeduring  its  use.  And  whenever  this 
safety  ceases  to  exist,  business  Immediately  becomes  a  nuisance,  more  or  less, 
and  may  be  abated  as  such  by  any  citizen  who  chooses  to  exercise  the  power: 
he  assuming  only  the  responsibility  of  proving  it  to  l)e  as  asserted.  Indeed, 
the  object  of  the  subway  for  which  the  legislature  called  and  provided  by  va- 
rious acts  is  undoubtedly,  in  part,  at  least,  based  upon  the  dangerooa  chai^ 
acter  of  the  plaintiffs'  business,  and  tbe  legislative  duty  of  securing  the  puli- 
lic  safety.  The  creation  of  a  business,  extra  hazardous,  in  tbe  public  streets, 
or  of  organizations  (o  use  elements  therein  dangerous  to  life  from  theiir  very 
nature,  can  only  be  legal,  if  at  all,  when  they  are  so  burdened  as  to  secure  the 
public  safety  preliminarily  to  such  use,  and  its  continuance,  by  the  untiring 
and,  indeed,  unfailing  vigilance  of  the  person  or  corporation.  If  this  cannot 
be  done,  then  a  nuisance  is  created  and  exists,  and  not  a  lawful  enterprise. 
There  should,  in  otiier  words,  be  no  intervals  of  this  safety  when  life  may  be 
sacrificed  by  the  condition  of  some  instrument  or  agency  used  in  tbe  business. 
This  may  seem  to  be  a  severe,  even  harsh,  rule;  but  the  duty  to  secure  the 
public  safety,  the  lives  of  citizens,  renders  its  enforcement  imperative. 
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Eknt  v.  Siblet  et  aJ. 

(Common  Pleat  of  New  York  City  and  County,  General  Term.    December  3, 1889.) 

AppbaI/— Reargcmkxt— Lbatb  to  go  to  Coubt  of  Appbals. 

A  motion  for  rearrument,  and  for  leave  to  go  to  the  conrt  of  appeals,  on  grounds 
not  involvM  in  any  isBue  determined  by  the  judgment,  will  be  denied. 

On  motion  for  reargument,  and  for  leave  to  go  to  court  of  appeals.  For 
former  report  see  5  K.  T.  Supp.  447. 

Action  by  Jennie  E.  Kent  against  Richard  0.  Sibley  and  others  to  recover 
on  an  undertaking  to  stay  proceedings  on  appeal.  On  trial  plaintiff  demurred 
to  defendants'  second  defense,  and  the  demurrer  was  sustained.  The  general 
term  of  the  city  court  affirmed  the  judgment,  and  on  appeal  to  this  court, 
the  judgment  was  again  affirmed. 

Argued  before  Larkemore,  C.  .J.,  and  Dalt,  J. 

Le  Barbier  &  Brewster,  for  appellants.    Pelton  cfii  Pouoher,  for  respondent. 

Per  Gitriau.  The  case  of  Emhrey  v.  JetnUon,  9  Sap.  Ct.  Bep,  776,  has 
no  bearing  upon  the  question  presented  by  the  appeal.  That  case  merely  de- 
cides that  a  gambling  contract  is  not  enforceable  by  process  of  law.  This  case 
is  one  in  which  an  action  is  brought  upon  an  undertaking  to  stay  proceedings 
upon  appeal.  There  was  no  illegality  in  the  undertaking,  or  in  the  considera-. 
tion  for  the  undertaking.  Even  if  the  defendant  had  been  induced  by  fraud 
to  enter  into  the  lease,  be  does  not  pretend  tliat  he  was  induced  by  fraud  to 
execute  the  undertaking;  and  it  would  not  be  a  defense  to  an  action  on  the 
undertaking  to  prove  that  fraud  had  been  employed  to  get  him  to  sign  the 
lease.  Fraud  in  the  lease  wuuld  be  a  defense  to  the  lease,  but  not  to  an  ac- 
tion on  the  undertaking.  Had  the  motion  been  made  on  the  ground  that 
there  was  no  evidence  in  the  case  that  9500  had  become  due  as  rent  at  the 
time  the  appeal  was  finally  disposed  of,  a  different  conclusion  might  have 
been  reached.  But  the  defendant  has  not  complained  that  the  evidence  was 
insufficient  to  sustain  the  verdict.  His  contention  is  that  the  case  of  Emhrey 
T.  Jemison.  authorizes  a  plea  of  fraud  in  procuring  the  execution  of  a. lease 
when  the  action  is  for  the  non-performance  of  the  condition  of  a  bond  given 
upon  an  appeal.  The  motion  for  a  reargument,  as  well  as  the  motion  for 
leave  to  go  to  the  court  of  appeals,  is  denied. 


Atkinson  v.  Tritesdell. 
(Superior  Covrt  of  New  York  City,  General  Tern.    November  98, 1880.; 
Costs — Allowance— New  Tkial. 

The  criterion  to  determine  whether  a  party  is  entitled  to  costs  under  Code  Civil 
Proc.  K.  Y.  i  8351,  providing  that  the  successful  party  on  a  motion  for  a  new  trial 
on  a  "case"  shall  have  costs  in  the  same  sum  as  on  appeal,  is  whether  the  motion  is 
made  on  a  "case, "  and  where  neither  the  order  to  show  cause  on  which  a  motion 
for  a  new  trial  was  made,  nor  any  of  the  papers  used  on  the  motion,  are  presented 
to  the  court  on  appeal  from  an  order  resettling  costs,  a  recital  therein  that  the  mo- 
tion made,  and  which  was  decided,  was  for  a  new  trial  on  a  "case, "  is  conclusive. 

Appeal  from  special  term. 

Motion  by  plaintiff,  Joseph  Atkinson,  to  resettle  costs  of  motion  fcr  a  new 
trial,  made  by  defendant,  Titus  B.  Truesdell.  From  an  order  granting  plain- 
tiff's motion,  defendant  appeals.  For  former  litigation  between  same  par- 
ties, see  6  N.  Y.  Supp.  509. 

Argued  before  Truax  and  Inoraham  ,  J  J. 

Edward  P.  Wilder,  for  appellant.    Samuel  W.  Weiss,  for  respondent. 

iNeRAHAH,  J.    The  order  appealed  from  resettles  an  order  granted  at  special 
term  denying  defendant's  moUon  for  a  new  trial  on  the  case,  etc.,  by  striking 
v.7N.Y.8.no.l6 — 51 
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out  from  said  order  the  words  "910,"  leaving  in  lieu  thereof  a  blank  space, 
wherein  the  clerk  may,  after  taxation,  insert  the  nmount  of  statutory  costs 
allowed  on  a  motion  for  a  new  trial  on  the  case  by  the  Code;  and  the  only  pa- 
pera  presented  to  the  court  on  this  appeal  Is  the  order  of  March  29, 1889.  which 
recites  that  a  motion  was  made  by  defendants  for  a  new  trial  upon  the  case 
herein  made  and  settled,  on  the  ground  that  the  trial  court  permitted  an  erro- 
neous rule  of  damages  to  be  applied  by  the  jury  on  the  trial  of  the  case;  and 
that  the  verdict  is  against  evidence,  and  the  weight  of  evidence,  and  excessive; 
and  that  the  verdict  be  set  aside,  and  a  new  trial  granted,  upon  alleged  newly- 
discovered  evidence;  and  orders  that  the  said  motion  be  denied,  with  SIO  costs, 
to  be  paid  by  the  plaintiff  to  defendant;  the  notice  of  application  to  resettle 
that  order;  atBdavits  submitted  to  the  court  upon  such  motion  for  resettle- 
ment ;  and  the  order  appealed  from-  resettling  the  order  denying  the  motion: 
and  the  bill  of  costs  as  taxed  by  the  clerk.  .Neither  the  order  to  sliow  cause 
upon  which  the  said  motion  for  a  new  trial  was  miide,  nor  any  of  the  papers 
used  on  such  motion,  are  presented  to  the  court  on  this  appeal;  nor  does  it  ap- 
pear upon  wliat  ground  the  motion  for  a  new  trial  was  made,  except  by  the 
recitals  of  the  order,  or  upon  what  ground  it  was  disposed  of  by  the  court.  It 
is  clear,  therefore,  that  there  is  nothing  before  this  court  to  show  that  the  or- 
der appealed  from  was  erroneous.  By  section  8251  of  the  Code  it  is  provided 
'that  the  costs  awarded  to  a  party  to  an  action  must  be  at  the  following  rates: 
To  either  party,  upon  a  motion  for  a  new  trial  upon  a  case,  or  an  application 
for  judgment  upon  a  special  verdict,  the  same  sum  as  upon  an  appeal.  The 
criterion  to  determine  whether  a  party  is  entitled  to  costs  under  this  subdivis- 
ion is  whether  the  motion  for  a  new  trial  is  made  upon  a  case,  and  the  ordo* 
of  the  court  in  this  action  recites  that  the  motion  made,  and  which  was  de- 
cided, was  for  a  new  trial  upon  a  case.  The  respondent  was  therefore  entitled 
to  the  costs  allowed  by  the  chief  judge  upon  the  record  us  it  appears  before  us. 
The  affidavit  used  on  behalf  of  the  defendant  says  that  the  motion  for  a  new 
trial  was  not  made  at  the  term  at  which  the  case  was  tried,  or  before  the  time 
in  which  the  defendant  could  take  an  appeal  from  the  judgment  bad  expired, 
and  therefore,  under  section  1002  of  the  Code,  could  not  be  made  upon  a  case. 
But  the  motion  was  made  by  the  defendant  upon  a  case,  and  was  decided  by 
the  court,  and  it  Is  upon  the  motion  as  made  that  the  costs  are  allowed.  The 
case  of  Forstman  v.  Schulting,  38  Hun,  485,  does  not  apply,  as  it  does  not 
appear  that  the  motion  discussed  in  that  case  was  made  upon  a  case,  but  it 
appears  from  the  opinion  of  the  presiding  justice  to  have  been  made  upon  the 
ground  of  what  the  court  there  calls  "newly-discovered  law."  On  the  record 
before  us  the  respondent  was  entitled  to  the  costs  allowed  by  the  resettlement 
of  the  order,  and  the  order  appealed  from  shuuld  be  affirmed,  with  costs  and 
disbursements. 


People  ex  rel.  Kino  et  al.  v.  Barnes. 

(Suprems  Court,  Oeneral  Term,  Second  Department    December  10, 1889.) 

C!oNT«MPT — What  Conbtituties. 

An  order  was  entered  restraining  certain  officers  and  members,  Indadine  app^ 
lant,  from  disposing  of  the  property  of  their  corporation,  and  was  served  on  the 
president  in  the  presence  of  appellant,  who  had  notice  of  the  order  and  its  contents. 
Afterwards,  appellant  delivered  a  deed  of  conveyance  of  the  property  described  ia 
the  order.  Held,  that  appellant  was  guilty  of  contempt,  and  was  properly  fined 
tSSO  and  committed  to  jau  for  six  months. 

Appeal  from  special  term,  Eichmond  county. 

There  was  an  action  by  Thomas  M.  King  and  others  against  Beon  Barnes 
and  others,  and  the  Kew  York  Transit  &  Terminal  Company,  to  require  the 
transfer  to  plaintiffs  of  certain  shares  of  stock  in  defendant  corporation,  aad 
other  relief.  On  April  10,  1888,  the  court  of  appeals,  affirming  the  various 
judgments  of  the  general  term,  held  that  plaintiffs  were  entitled  to  the  relief 
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praved  for.  16  N.  E.  Bep.  332.  On  October  9,  1888,  an  order  was  entered 
wliereby  it  was  ordered  that  defendants  in  said  action,  including  said  Beon 
Barnes,  be  restrained  and  enjoined  from  making  any  disposition  of  the  prop- 
erty of  the  New  York  Transit  &  Terminal  Company,  and  from  incumbering 
the  same  in  any  manner,  or  entering  into  any  contract  or  agreement  for  the 
sale  of  property  in  the  name  and  for  the  account  of  said  corporation.  A  copy 
of  the  order  was  served  on  the  president  of  the  corporation,  said  Barnes  being 
present  at  the  time,  and  having  notice  of  the  order  and  its  contents.  After- 
wards, on  the  same  day,  Barnes  delivered  a  deed  of  conveyance  of  the  proper- 
ty mentioned  in  the  order.  An  order  was  entered  adjudging  Barnes  guilty 
at  contempt  of  court,  and  imposing  on  him  a  fine  of  $250,  and  committing 
bim  to  jail  for  six  months.  From  this  order,  defendant  Barnes  appeals.  For 
former  reports,  see  2  N.  Y.  Supp.  121 ;  4  N.  Y.  Supp.  247. 

Argued  before  Barmabd,  P.  J.,  and  Dykman  and  Pkatt,  JJ. 

Homblotver  <&  Byrne,  for  appellant.  Troop,  MaoFarland,  Boardman  dt 
Piatt,  for  relators. 

Dykuan.  J.  This  Is  an  appeal  from  an  order  dated  July  20,  1889,  which 
adjudges  the  appellant  Beon  Barnes  to  be  in  contempt  for  a  violation  of  a  pre- 
vious order  of  the  court.  The  notice  of  appeal  also  specified  several  other  or- 
ders which  he  desired  to  review;  but  they  are  all  connected  with  the  same 
proceeding,  and  require  no  separate  examination.  The  guilt  of  the  appellant 
Barnes  is  fully  established  in  the  record  before  us,  and  he  has  well  merited 
the  punishment  imposed  upon  him.  The  persistence  of  this  appellant  In  his 
-defense  and  disobedience  of  the  mandates  of  the  courts  seems  to  be  unprece- 
dented in  the  annals  of  litigation.  This  court  and  the  court  of  appeals  have 
both  justified  the  imposition  of  a  severe  punishment  upon  him  for  a  contempt; 
and  now  be  is  l»efore  us  again.  In  an  effort  to  escape  from  punishment  for  an 
act  of  contumacy  of  equal  enormity  with  the  other.  If  the  majesty  of  the 
law  is  to  be  maintained,  and  the  authority  of  the  courts  is  to  be  vindicated, 
this  man  must  not  escape  from  severe  punishment.  The  order  from  which 
the  appeal  is  taken  should  be  affirmed,  with  910  costs  and  disbursements;  and 
all  the  orders  specified  in  the  notice  of  appeal  should  also  be  conflrmed  and 
affirmed. 


Bakek  v.  Secob. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    December  10, 1889.) 

1.  FAI.8B  lUPBISONMENT— Joint  TosT-FEAaOBS — AgSieXMENT  OT  JimQMJSNT. 

An  execution  creditor,  by  unlawfully  directing  the  iBsuanoe  of  an  execution 
against  the  body  of  his  judgment  debtor,  becomes  a  joiut  tort-feasor  with  his  attor- 
ney who  unlawfully  procures  its  issuance;  and  an  assignment  by  plaintSS,  the  orig- 
inal judgment  debtor,  to  the  execution  creditor,  of  a  judgment  for  false  imprison- 
ment against  the  attorney  in  consideration  of  the  discharge  of  the  original  judg- 
ment, discharges  the  attorney. 

%,  JddOMBMT — ABSIOXUENT — CONSIDERATIOK. 

An  assignment  of  his  judgment  by  a  judgment  creditor  to  his  attorney  for  rea- 
sons of  convenience,  and  for  his  own  benefit,  cannot  prevail  against  a  subsequent 
settlement  by  him  with  his  judgment  debtor. 
Z.  Same — Delivebt. 

Where  it  is  not  denied  that  the  claim  evidenced  by  a  judgment  has  been  trans- 
ferred, It  is  immaterial  whether  there  has  been  a  delivery  of  the  assignment  of  the 
judgment  to  the  assignee,  or  to  a  Uiird  person  for  Us  benefit,  or  whether  the  assign- 
ment rests  In  parol  only. 

Appeal  from  circuit  court.  Queens  county. 

Action  by  Jarvis  S.  Baker  against  William  H.  Secor  for  false  imprisonment 
in  causing  plaintiff's  arrest  on  a  body  execution  issued  on  a  judgment  ob- 
tained in  an  action  by  Charles  G.  S.  Baker,  the  son  of  plaintiff,  against  plain- 
tiff, in  which  action  the  defendant  was  the  attorney  for  the  son.  For  the 
facts,  see  4  N.  Y.  Supp.  303.    There  was  a  verdict  of  $4,500  for  plaintiff. 
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and  from  a  judgment  thereon,  and  an  order  denying  hia  motion  for  a  new 
trial,  defendant  appeals. 

Argued  before  Barnard,  F.  J.,  and  Dtkman  and  Pratt,  JJ. 

William  H.  Secor,  pro  ae,  and  J.  H.  Drake,  for  appellant.  Bmjamin  W. 
Downing,  for  respondeat. 

Pratt,  J.  On  January  20. 1887,  while  the  facta  were  fresh  in  hia  mind,, 
the  plaintiff  testified  that  he  paid  a  judgment  which  his  son  then  held  against 
him  by  assigning  to  that  son  the  judgment  i  n  this  action.  That  testimony  was 
corroborated  by  a  written  document  put  in  evidence,  signed  by  the  plaintiff, 
dated  January  25,  1887,  in  which  he  stipulates  concerning  the  dispoeition  to 
be  made  by  the  son  of  the  money  expected  to  be  realized  from  the  judgment 
thus  assigned.  And  on  January  25,  1887,  the  son  makes  a  written  agree- 
ment also  concerning  the  disposition  to  be  made  by  him  of  such  money. 
Upon  the  present  trial,  plaintiff  and  his  son  were  both  examined  as  witnesses, 
and  seem  to  have  lost  all  memory  of  these  transactions;  but  there  la  no  denial 
that  the  judgment  held  by  the  son  against  the  plaintiff  was  paid,  and  the  only 
denial  attempted  of  the  assignment  by  the  plaintiff  to  the  son  is  the  statement 
by  the  father  that  he  has  never  "delivered"  an  assignment  of  the  judgment 
to  his  son.  That  is  no  denial  of  the  fact  that  the  judgment  was  legally  as- 
signed. Whether  the  assignment  was  "delivered"  to  the  son,  or  to  some 
third  party  for  his  benefit,  or  whether  it  rested  in  parol  only,  was  irrelevant. 
The  essential  fact  that  the  plaintiff  had  transferred  his  claim  for  damages  to 
his  son,  one  of  the  tort-feasors,  for  whose  benefit  It  is  now  prosecuted,  waa 
not  denied.  That  brought  the  case  within  the  rule  laid  down  upon  the  for- 
mer appeal,  and  the  complaint  should  have  been  dismissed. 

It  appears  that  in  June,  or  July,  1886,  the  son  executed  to  his  attorney  an 
assignment  of  the  judgment  he  held  against  his  father,  which  he  afterwards 
assumed  with  his  father  to  discharge.  Such  assignment  to  the  attorney  does 
not  affect  the  question  here.  The  evidence  shows  that  it  was  made  for  rea- 
sons of  convenience,  to  be  used  for  the  benefit  of  the  son.  It  could  not  pre- 
vail against  the  settlement  of  the  judgment  made  by  the  beneficial  owner. 

It  was  urged  upon  us  that  the  verdict  was  excessive.  It  was  clearly  so; 
but,  as  the  questions  above  discussed  go  to  the  whole  recovery,  an  extended 
discussion  of  that  point  is  not  required.    Judgment  reversed. 


Bacom  r.  Nannt  et  at. 

{Supreme  Court,  Oeneral  Term,  Second  Department    December  10, 1888.) 

KuinCIPAL  CJORPORATIONB — SeWERS — CONBTHUOTION  0»  StATUTB. 

Under  LawB  N.  Y.  1S70,  o.  291,  tit.  3.  i  8,  subd.  25,  authorizing  tmstees  of  viUage» 
"to  construct  Be  wars,  culverts,  and  drains, "  as  amended  by  Laws  1889,  c.  186,  au- 
thorizing tliem  to  "construct  culverts  and  drains, "  and  "to  cause  all  necessary  sew- 
ers to  be  built, "  tbe  expense  thereof  to  be  assessed  on  the  village  at  large,  so  far  as 
the  sewers  crossed  streets  or  ran  along  village  property,  and  the  remainder  on  the 
lots  fronting  on  the  sewers,  which  should  not  be  constructed  except  on  the  petition 
of  a  majority  of  tbe  property  owners,  village  trustees  can  construct  sewers  only  on 
the  conditions  precedent  prescribed  by  the  latter  statute. 

Appeal  from  special  term,  Orange  county. 

Injunction  by  Henry  Bacon  against  Harrison  W.  Nanny  and  others,  pres- 
ident and  trustees  of  the  village  of  Goshen.  Defendants  appeal  from  an  or- 
der continuing  until  final  judgment  a  preliminary  injunction  restraining  de- 
fendants from  incurring  any  liability  or  issuing  any  bonds  on  the  credit  of  tbe 
village  in  carrying  out  a  certain  plan  for  providing  sewers  for  said  villaga 

Hurriaon  W,  Nanny,  for  appellants.    Joseph  Merritt,  for  respondent. 

CuiXEN,  J.  The  question  for  decision  In  this  case  is  whether  the  village 
of  Goshen,  a  village  incorporated  under  tbe  General  Statutes,  badthepowo'to 
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construct  a  general  system  of  sewers  at  the  expense  of  the  village  at  large. 
«nd  issue  bonds  for  the  expense  to  be  incurred.  Under  the  general  act, 
(chapter  291.  Laws  1870,)  by  subdivision  25.  §  3,  tit.  8.  the  trustees  of  vil- 
lages were  empowered  "to  construct  sewers,  culverts,  and  drains."  No  spe* 
'Cial  provision  was  made  as  to  assessing  the  expense  on  adjacent  property. 
This  is  the  only  grant  of  power  to  construct  sewers  to  be  found  in  that  stat- 
ute. This  section  was  from  time  to  time  amended.  Chapter  78,  Laws  1874; 
-chapter  242,  Laws  1875;  chapter  281.  Laws  1878.  These  amendments  di- 
rected the  cost  of  sewers  to  be  assessed  on  the  adjacent  property.  In  1885 
{chapter  286)  this  subdivision  was  again  amended  so  as  to  read  substantially 
in  tlie  same  form  in  which  it  was  originally  enacted.  In  1887  (chapter  513) 
the  section  was  again  amended  by  adding  to  it  subdivision  29.  That  subdi- 
vision authorized  the  president  and  trustees  "to  provide  a  proper  and  suffi- 
cient drainage  and  sewerage  for  the  village,  and  to  that  end "  to  acquire  by 
purchase  or  condemnation  land  or  streams  necessary  for  that  purpose.  No 
provision  is  made  for  the  expense  of  such  lands  or  streams.  As  the  law  stood 
in  1885,  we  think  it  clear  that  the  trustees  were  empowered  to  construct  sew- 
ers at  the  expense  of  the  village.  Such  sewers  were  a  general  ctiarge,  for  the 
reason  that  there  was  no  provision  to  the  contrary.  The  amendment  of  1887 
did  not  create  a  new  system  of  general  sewers,  as  distinguished  from  local 
«ewers,  for  there  was  no  system  of  local  sewers  at  the  time  of  the  enactment 
of  that  amendment.  It  relates  solely  to  the  acquisition  of  lands  or  water- 
courses for  the  sewers,  and  grants  power  in  that  respect  which  had  not  there- 
tofore been  possessed  by  the  trustees.  In  1889  (chapter  186)  subdivision  25 
was  again  amended.  The  general  authority  is  given  to  "construct  culverts 
and  drains,"  (sewers  being  otnitted,)and  "to  cause  all  necessary  sewers  to  be 
built,"  the  expense  thereof  to  ba  assessed  on  the  village  at  large  so  far  as  the 
sewers  crossed  streets  or  ran  along  village  property,  and  tlie  remainder  on  the 
lots  fronting  on  the  sewers.  It  is  claimed  that  this  amendment  relates  only 
to  what  are  termed  "local  sewers,"  and  that  subdivisions  25  and  27  contem- 
plate different  systems  of  sewers.  There  is  nothing  in  the  history  of  this 
legislation  to  justify  the  claim.  As  already  seen,  when  subdivision  29  was 
enacted  all  sewers  were  a  general  charge,  and  hence,  until  the  act  of  1889. 
there  could  not  be  two  systems,  and  the  enactment  of  that  amendment  cannot 
affect  the  construction  of  the  law  of  1887.  The  last-named  law  does  not  au- 
thorize the  construction  of  sewers  in  terms.  That  power  was  already  granted 
l>y  subdivision  25.  In  the  clause  of  the  statute  granting  the  general  power, 
sewers  have  been  stricken  out  by  the  act  of  1889,  leaving  the  authority  to  con- 
struct culverts  and  drains  unaffected,  while  sewers  are  not  to  be  constructed 
under  the  provisions  of  the  act  except  upon  the  petition  of  the  majority  of  the 
property  owners,  and  the  expense  thereof  to  be  charged  as  before  mentioned. 
We  think  this  the  only  authority  now  existing  under  the  general  statute  for 
Incorporated  villages  to  construct  sewers,  and  that  it  can  be  exercised  only 
upon  compliance  witli  the  conditions  precedent  prescribed  by  the  state.  The 
right  to  construct  drains  at  tlie  general  expense  still  remains,  and,  if  It  be 
necessary  for  the  public  health  that  a  general  system  of  sewerage  should  be 
built,  that  can  be  accomplished  by  proceeding  under  the  general  act  for  the 
-construction  of  sewers  in  villages.  Chapter  375.  Laws  1889.  The  order  ap- 
pealed from  should  be  affirmed,  with  810* costs. 


Stebgeb  v.  Van  SicLEar. 

(Supreme  Court,  Oeneral  Term,  Second  Department,    December  10, 188S.) 

1Tbouob:;ce— DErEcnvB  Premises— Dott  to  Repaik. 

A  landlord  is  not  liable  for  personal  injuries  sustained  by  a  person  visiting  his 
tenant,  where  it  appears  that  the  tenant  bad  assamed  the  duty  of  repairing  the  de- 
fect which  caused  the  accident,  and  that  the  landlord  tutd  paid  her  for  it. 
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Appeal  from  circuit  court,  Kings  county. 

Action  for  personal  injuries  by  Wilhelmine  Sterger  against  J.  Wyckofl  Van 
Siclen.  While  visiting  a  tenant  of  defendant,  as  plaintiff  was  descending  a 
stairway,  one  of  the  stairs  brolie  through  under  her  feet,  and  she  sustained 
serious  injuries.  It  appeared  that  a  month  liefore  the  accident  occurred  the 
defendant  remitted  a  portion  of  the  rent  as  payment  to  the  tenant  for  repair- 
ing the  defect  in  the  stairway  whicii  caused  the  injury.  At  the  close  of  the 
evidence  the  court  ordered  plaintiff's  complaint  dismissed,  and  from  a  judg- 
ment entered  in  accoi'dance  therewith  she  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dtkhan  and  Psatt.  JJ. 

Rostoell  H.  Carpenter,  {A.  H.  Dailey,  of  counsel,)  for  appellant.  A,  8tmU, 
Jr.,  for  respondent. 

Pratt,  J.  It  suflBciently  appears  that  in  May  previous  to  the  accident  de- 
fendant engaged  the  tenant  to  repair  the  defect  in  the  stairs,  and  remittedtw» 
dollars  from  the  rent  of  that  month,  to  compensate  the  tenant  for  doing  that 
work.  The  defect  was  a  trifling  one,  and  tlie  two  dollars  would  seem  to  be 
ample.  It  seems  clear  that,  as  between  the  tenant  and  those  claiming  under 
him,  no  action  would  thereafter  lie  against  the  landlord  for  injuries  occasioned 
by  that  defect.  The  duty  to  repair  seems  to  have  been  assumed  by  the  ten- 
ant. The  plaintiff  was  a  visitor  to  the  family  of  the  tenant,  and  was  injured 
while  upon  such  visit.  Upon  tiiis  state  of  facts  we  are  of  opinion  that  the 
authorities  in  this  state  do  not  sustain  the  plaintiff's  claim  for  damages.  It 
follows  that  the  complaint  was  properly  dismissed,  and  the  Judgment  must  be 
aflBrmed.    All  concur. 


Pbofle  ex  rel.  Siknott  v.  Board  of  Trustebs  op  the  New  Tosk  & 

Brookltk  Bridge. 
(Supreme  Court,  Oenertil  Term,  Second  Department.    December  10, 1889.) 

L  FOLiOEMKN— Rehotai/— Nf.w  Yobk  &  Bkooeltn  Brtdob. 

Under  Laws  N.  Y.  1887,  c.  192,  providing  that  policemen  of  the  New  York  & 
Brooklyn  Bridge  are  removable  only  after  written  charges  preferred,  and  a  public 
examination  thereon,  in  such  manner  as  the  rules  and  regulations  of  the  trustees 
may  prescribe,  bat  no  removal  can  be  bad  after  such  hearing,  unless  by  a  majoritv 
vote  of  all  of  said  trustees,  a  rule  that  the  hearing  shall  be  bad  before  the  presi- 
dent of  the  board,  who,  in  case  he  recommends  the  dismissal  of  the  peraon  charged 
with  the  offense,  shall  report  the  evidence  to  the  hoard,  is  valid. 

S,  Samb— SuFrioiENcr  or  Evidexcb. 

B«lator  was  charged  with  absence  without  leave,  which  was  admitted,  and  with 
falsely  reporting  sick.  The  report  of  the  police  physician,  that  he  had  visited  re- 
lator's residence,  and  found  him  out,  and  could  not  learn  of  his  sickness,  was  rod 
without  objection ;  and  no  denial  or  explanation  of  the  facts  was  made.  Held,  that 
relator  coald  not  complain  that  the  facts  were  not  proven  by  competeat  evidenoe. 

8.  OrricE  and  Oppiobr — ^Title — Coixateral  Attack. 

The  title  of  a  trustee  de  facto  cannot  be  attacked  collaterally. 

Certiorari  to  review  the  proceedings  of  the  board  of  trustees  of  the  New 
York  &  Brooklyn  Bridge,  discharging  relator  from  the  police  force. 
Rollin  E,  Beers,  for  relator.     Bergen  <&  Dykman,  for  respondents. 

CuLLEN,  J.  The  relator,  a  policeman  on  the  New  York  8c  Brooklyn  Bridge, 
was  charged  with  absence  without  leave,  and  falsely  reporting  sick.  Notice 
of  the  charges  was  served  upon  him,  and  a  hearing  was  had  before  the  presi- 
dent of  the  board  of  trustees.  After  such  hearing,  he  was  removed  by  the 
trustees.  Under  chapter  192,  Laws  1887,  policemen  are  removable  only  after 
written  charges  preferred,  and  a  public  examination  thereon,  in  such  manner 
as  the  rules  and  regulations  of  the  said  trustees  may  prescribe;  but  no  re- 
moval can  be  made  after  such  hearing,  unless  by  a  majority  vote  of  all  of  said 
trustees.  Rules  enacted  by  the  trustees  under  this  statute  direct  tbattlM 
hearing  shall  be  had  before  the  president  of  the  board,  who,  in  case  berecom- 
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mends  the  dismissal  of  the  person  charged  with  the  offense,  shall  report  the 
evidence  to  tlie  board.  This  regulation  that  the  hearing  should  be  had  before 
the  president  instead  of  the  board  was  valid.  A  similar  rule  of  the  Isoard  of 
police  in  New  York,  directing  the  testimony  to  be  talcen  before  a  single  com- 
missioner, has  been  upheld  by  the  general  term  of  the  first  department.  Peo. 
pie  V,  Board  of  Police,  20  Hun,  402;  People  v.  Commissioners,  23  Hun,  351. 
In  the  latter  case,  it  is  said  by  jud^e  Datis:  "If  it  was  necessary  that  a  ma- 
jority of  the  board  should  xlways  be  present  on  talcing  testimony  on  charges 
of  this  kind,  it  would  be  difiBcult,  if  not  impossible,  to  perform  the  numerous 
and  various  functions  and  duties  devolved  by  law  upon  that  board."  This 
argument  is  far  stronger  in  the  case  of  a  board  composed  of  20  members, 
meeting  but  monthly. 

The  proceedings  before  the  president  were  most  crude  in  form,  and  irrega> 
lar.  They  should  not  serve  as  a  precedent  for  other  trials.  But  we  are  sat* 
isfled,  not  only  that  substantial  justice  was  done,  but  that  the  relator  had  a 
fair  opportunity  to  defend  his  rights.  The  evidence  of  the  captain  of  the  po- 
lice established  the  absence  of  the  relator  from  duty.  This  he  did  not  deny, 
but  asserted  he  was  sick.  There  was  read  the  report  of  the  physician  of  the 
police,  that  he  had  visited  the  residence  of  the  relator,  and  found  the  latter  out. 
and  could  not  learn  of  his  illness.  This  report  was  certainly  not  competent  - 
evidence.  Proceedings  of  the  character  of  the  one  under  review  are  judicial, 
and  the  accused  must  be  confronted  with  the  witnesses,  and  have  an  oppor- 
tunity to  cross-examine.  People  v.  Nichols,  79  N.  Y.  582.  But  to  the  ad- 
mission of  the  report  the  rel.itor  made  no  objection;  nor  did  he  make  any  de- 
nial of  the  facts  asserted  in  the  report,  or  olTer  any  explanation.  Had  he 
objected,  the  witness  could  have  been  produced.  The  absence  of  the  relator 
from  his  residence  at  the  time  he  reported  himself  as  sick  and  was  absent 
from  duty  required  explanation;  and,  in  the  absence  of  explanation,  he  could 
not  insist  on  having  his  statement  that  he  was  sick  credited.  Having  made 
no  objection  to  evidence,  nor  denied  the  facts,  he  cannot  complain  that  the 
facts  alleged  were  not  proven  by  competent  evidence. 

The  further  objection  is  raised  that  the  removal  was  not  made  by  a  major- 
ity vote  of  all  the  trustees,  in  that  Mr.  BrinkerhofF  was  not  comptroller  of  the 
city  of  Brooklyn,  and  therefore  not  a  trustee.  It  appears  from  the  return 
that  Brinkerhoff  was  acting  as  comptroller  and  as  trustee.  He  was  therefore 
a  trustee  de  facto,  and  his  title  cannot  be  assailed  collaterally.  There  is  also 
another  answer.  If  Brinkerhoff  was  not  comptroller,  then  the  office  of  comp- 
troller was  wholly  vacant.  In  such  case,  there  were  but  19  members  of  the 
board,  and  the  vote  of  iO  of  sach  trustees  was  a  majority  vote.  The  proceed- 
ings of  tb6  board  of  trustees  should  be  affirmed,  with  costs. 


Wheeleb  v.  Ehmelttth. 
I9u/preme  Court,  General  Term,  Second  Department,    December  10, 188B.) 

JOSOMBHT — CaNOBUJLTION — UOTION  TO  SeT  AsISB  OrDBB. 

An  order  canceling  a  judgment,  without  notice  to  the  owner,  Is  Irregular;  but 
where  the  parties  in  interest  are  afterwards  heard  on  a  motion  to  vacate  the  or- 
der, and  it  appears  that  il  vacated  It  would  have  to  be  again  entered,  and  it  does 
not  appear  that  any  one  has  been  prejudiced  by  it,  the  order  should  stand. 

Appeal  from  special  term,  Westchester  county. 

The  plaintiff,  Thomas  Wheeler,  recovered  a  judgment  againt  the  defendant, 
William  Emmelutb,  in  1876,  and  others  against  him  in  1877.  In  1885  the 
defendant,  as  an  insolvent  debtor,  received  from  the  county  court  of  West- 
chester county  an  order  discharging  him  from  his  debts.  Subsequently  exe- 
cutions issued  to  satisfy  the  judgments,  and  on  motion  of  defendant's  attor- 
ney an  order  was  made  and  entered  at  the  speclul  term,  June  8,  1889,  can* 
oeUng  the  judgments;  whereupon  plaintiff  moved  to  vacate  and  set  aside  tb« 
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order.    July  20,  1889,  an  order  was  made  denying  the  motion,  from  whidi 
order  plaintiff  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dtsuan  and  Pratt,  JJ. 

Michael  J.  SearUon,  for  appellant.    Gabriel  Lett/,  for  respondent. 

Pratt,  J.  It  was  nndoubtediy  irregular  to  enter  an  order  without  notice 
to  the  owner  of  the  judgments,  but  the  owner  had  an  opportunity  to  be  heard 
upon  the  merits  when  he  made  liis  motion  to  vacate  tlie  order,  and  no  fact 
was  proved  or  reason  suggested  to  show  that  the  order,  as  entered,  was  not 
right.  So  far  as  appears,  precisely  such  an  order  would  have  to  be  again  en- 
tered in  case  it  was  set  Hside  for  the  irregularity  complained  of.  The  plain- 
tiff should  have  shown  upon  his  motion  to  vacate  the  order  that  he  had  been 
prejudiced  by  the  entry  of  the  order  without  notice.  Under  all  the  circam- 
stances,  we  think  the  order  should  stand.  Order  affirmed,  but  without  costs. 
All  concur 


Jackson  et  eU,  v.  Einset  et  al. 

(Supreme  Court,  Oeneral  Term,  Second  Department.    December  10, 1889.) 

Cloud  ok  Titlb— Aotioh  to  Rbmovi— Liiotation. 

Where,  by  mutual  mistake,  a  deed  contains  a  <»yenaDt  against  the  eiecUon  of 
buildings  oi  a  certain  character  on  the  land  conveyed,  within  40  feet  of  the  front, 
it  creates  a  cloud  on  the  title,  the  right  to  remove  which  is  a  continuing  one,  not 
barred  by  the  statute  of  limitations. 

Appeal  from  special  term.  Kings  county. 

Action  by  Theodore  F.  Jackson  and  others,  as  executors  and  trustees  under 
the  will  of  Loftus  Wood,  deceased,  against  Peter  Kinsey,  as  sole  surviving 
executor  under  the  will  of  Abraham  Stockholm,  deceased,  and  others,  to  re- 
move cloud  on  title.    Defendants  appeal  from  a  judgment  for  plaintiffs. 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

Henry  A.  Moiifort,  for  appellants.    Jackton  &  Jiurr,  for  respondents. 

Pratt,  J.  In  August,  1869,  the  testators  of  the  respective  parties  con- 
tracted, in  writing,  for  a  purchase  and  sale  of  land  to  be  conveyed  by  a  war- 
ranty deed,  with  the  usual  nuisance  clause.  In  September,  1869,  in  fuIBll- 
roent  of  that  contract,  defendants'  testator,  through  his  attorney,  prepared 
and  delivered  to  plaintiffs'  testiitor  a  deed  of  the  premtees  in  question.  Through 
a  mutual  mistake,  the  conveyance  given,  in  addition  to  the  usual  nuisance 
clause,  contained  in  the  printed  part  a  covenant  against  the  erection  on  said 
land,  within  40  feet  of  the  front,  of  any  buildings  except  of  brick  or  stone  with 
slate  or  metal  roofs.  Such  a  covenant  was  not  called  for  by  the  contract,  was 
not  contemplated  by  either  of  the  parties,  and  neither  of  them  ever  knew  that 
it  was  contained  in  the  deed.  At  the  time  of  the  sale  the  lands  were  usedfor 
farming  purposes,  though  they  were  within  the  limits  of  the  city  of  Brook- 
lyn. At  the  head  of  the  printed  blank  form  used  in  preparing  the  deed,  and 
in  the  place  usually  used  by  the  printer  to  describe  the  character  of  the  form, 
were  the  words  "Cov  vs.  Nuisance."  At  the  time  the  deed  was  delivered  no 
mention  was  made  of  the  fact  that  the  deed  contained  the  covenant  com- 
plained of,  nor  was  that  fact  known  to  plaintiffs'  testator,  or  bis  attorney,  w^bo 
did  not  carefully  examine  the  printed  portion  of  the  deed.  Upon  receipt  of 
the  deed  plaintiffs'  testator  entered  into  possession  of  the  premises,  and  con- 
tinued in  possession  up  to  the  time  of  his  death,  never  having  discovered  that 
the  det^d  contained  the  covenant  referred  to.  Since  his  death  the  premises 
have  been  in  possession  of  the  plaintiffs,  who  did  not  discover  that  covenant 
in  the  deed  until  the  year  1887,  when  it  was  called  to  their  attention,  on  their 
attempting  to  sell,  by  the  intended  purchaser,  who  refused  to  accept  the  title 
on  that  account.     Thereupon  plaintiffs  tendered  to  defendant  Kinseya  releas* 
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of  the  premises  from  said  restriction,  and,  later  on,  an  ajirreement  correcting 
ttie  deeid,  and  requested  him  to  execute  the  same,  offering  to  pay  him  $250  for 
bis  trouble,  but  he  refused  to  execute  them  unless  he  was  paid  81,500.  Some 
two  or  three  years  thereafter  tiiis  action  was  brought.  All  the  above  facts 
were  alleged  in  the  complaint,  with  the  exception  of  the  fact  that  the  printed 
blank  used  contained  at  its  head  the  words  "Cot  vs.  Nuisance."  The  answer 
denied  that  there  was  any  mistake,  and  alleged  that  the  deed  was  in  conform- 
ity with  the  understanding  and  agreement  of  the  parties,  and  also  set  up  tlie 
lO-yeara  statute  of  limitations.  The  judgment  appealed  from  directed  that 
the  restriction  complained  of  be  stricken  out  of  the  deed,  and  enjoined  the  de- 
fendants from  making  any  claim  upon  the  premises  tliereunder.  It  is  well 
settled  that  plaintiffs  are  not  restricted  to  the  prayer  for  relief  contained  in 
their  complaint,  but  may  have  judgment  for  such  relief  as  the  facts  alleged 
«nd  proved  shall  justify.  In  this  case  facts  were  alleged  in  the  original  com- 
plaint and  proved  on  the  trial  -thut  showed  a  cloud  on  plaintiffs'  title  which 
they  were  entitled  to  have  removed.  Carpenter  v.  Carpenter,  40  Hun,  26'-i. 
Such  a  right  is  a  continuing  one,  and  is  not  barred  by  the  statute  of  limita- 
tions so  long  as  it  exists.  "The  cause  of  action  is  not  the  creation  of  the  cloud, 
but  its  existence;  its  effect  upon  the  title  of  the  owner,  and  his  right  to  have 
it  removed. "  Sohoener  v.  Lissatier,  107  N.  Y .  111.  13  N.  E.  Itep.  741.  The 
order  should  be  affirmed,  with  $10  costs,  and  the  Judgment  affirmed,  with 
costs  and  disbursements.     All  concur. 


GoNOEB  V.  Wetant  et  ua. 

Same  v.  Tbeadwat. 

(Supreme  Court,  Oeneral  Term,  Second  Department    December  10, 1889.) 

I.  Cemetf.kibs— Right  of  Bobial— Convbtancb. 

No  formal  deed  is  necessary  to  confer  the  exclusive  ri^ht  to  the  Use  of  a  lot  in  k 
cemetery  for  burial  purposes.    Oral  permission  Is  sufflcient. 
8.  Same — Sale  ov  Lot — Evidexcb. 

Where  defendant's  family  used  a  lot  for  burial  purposes,  without  objection,  for 
over  30  years,  grave-stones  being  enwted,  marked  with  the  initials  of  the  family, 
the  manager  of  the  cemetery  association  recognizing  their  right,  and  a  memoran- 
dum of  the  sale  of  the  lot  to  defendant  being  shown  In  the  manager's  handwriting, 
a  sale  to  defendant  of  the  right  to  use  such  lot  was  aufQciently  shown. 
&  Same — Presobiptivb  Rioht  to  Lot. 

Here  than  20  years'  possession  under  a  claim  of  title  will  defeat  ejectment  for  a 
lot  in  a  cemetery. 

Appeal  from  circuit  court,  Rockland  county. 

Ejectment  by  Clarence  K.  Conger  against  Wolsey  T.  Weyant  and  Sallle  Y. 
Weyant,  bis  wife,  and  against  .Julin  Treadway.  From  an  order  entered  on  a 
verdict  in  favor  of  defendants,  and  an  order  denying  his  motion  fur  a  new 
trial  on  the  minutes,  plaintiff  apprats.  For  former  reports,  see  3  N.  Y.  Supp. 
152, 153. 

Argued  before  Barnabd,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

Seaman  &  Conger,  (Iroina  Brown,  of  counsel,)  for  plaintiff.  George  W. 
Weyant,  for  defendants. 

Pbatt,  J.  The  facts  are  the  sameas  wiien  these  causes  were  formerly  be- 
fore the  court,  and  the  opinions  then  filed  (see  3  X.  Y.  Supp.  152.  153)  cover 
the  case,  and  render  further  discussion  supertluous.  In  addition  to  the  rea- 
sons then  given,  it  may  l>e  said  that  more  than  20  years'  possession  under  a 
claim  of  tit]e  is  shown,  which  would  of  itself  defeat  the  actions.  None  of  the 
rulings  upon  the  trial  now  objected  to  had  any  effect  upon  the  determination, 
and  if  any  of  them  were  erroneous  no  harm  resulted.  Judgment  affirmed, 
with  costs. 
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'Wilson  e.  Dabraoh  et  al. 

(Supreme  Court,  Oeneral  Term,  Second  Department    December  10, 1888.) 

IvrASOT — Ratification  of  Contbaots — Mortoaoes. 

A  mortgage  given  by  an  infant  Is  ratified  where,  after  attaining  majority,  th« 
mortgagor  procures  releases  of  portions  of  the  mortgaged  premises,  and  takes  no 
steps  In  disaffirmance  of  the  mortgage  until  foreclosure  is  begun,  more  than  two 
years  after  her  becoming  of  age.' 

Appeal  from  special  terra,  Queens  county. 

Action  by  Peter  M.  Wilson  against  Annie  Flnnerd  Darnigh  and  others  to 
foreclose  a  mortgage.  On  the  trial  tiie  following  facts  were  found:  On  June 
22,  1881,  the  defendants  Annie  Finnerd  Darragh  (then  Annie  Finnerd)  and 
Edward  A.  Darragh  executed  and  delivered  their  joint  and  several  bond, 
wherein  tliey  bound  themselves  to  pay  Uemington  Vernam  93,500.  On  the 
same  day,  to  secure  the  payment  of  the  money  mentioned  in  the  bond,  the 
defendHnt  Annie  Finnerd  Darragh  (then  Annie  Finnerd)  executed  the  mort- 
gage in  question  nn  premises  which  had  previously  been  conveyed,  withoat 
consideration,  by  Darragh  to  Annie  Finnerd.  At  the  time  of  making  the 
bond  and  mortgage,  Annie  Finnerd  was  an  infant.  19  years  old,  and  became 
of  age  May  10,  1883.'  In  order  to  induce  plaintiff  to  purchase  the  bond  and 
mortgage.' both  Edward  A.  Darragh  and  Annie  Finnerd  Darragh  (then  Annie 
Finnerd)  on  July  16,  1881,  made  aflSdavits  that  the  bond  and  mortgage  were 
good  and  valid,  and  that  no  effects  or  equities  existed  against  the  same,  and 
tiiat  no  part  of  the  principal  or  intei°est  had  been  paid  thereon ;  and.  relying 
on  the  truth  of  these  representations,  plaintiff  purctiased  the  bond  and  mort- 
gage from  Uemington  Vernam,  paying  full  value  therefor.  On  July  10, 1883, 
in  order  to  complete  a  sale  of  a  portion  of  the  premises,  the  defendant  Annie 
Finnerd  Darragh  procured  a  release  of  the  portion  sold  from  the  lien  of  th» 
mortgage;  and  again,  on  December  10,  1883,  to  complete  a  sale  of  another 
portion  of  the  premises,  the  defendant  Annie  Finnerd  Darragh  procured  a 
release  of  such  other  portion  from  the  lien  of  the  mortgage.  As  a  conclusion 
of  law,  the  trial  court  held  that  the  bond  and  mortgage  liad  been  ratified  by 
Annie  Finnerd  Darragh  after  arriving  at  majority.  From  a  judgment  of 
foreclosure  and  sale,  defendants  appeal. 

Argued  before  Barnard,  F.  J.,  and  Dfkman  and  Pratt,  JJ. 

Daniel  Broum,  {James  W.  Covert,  of  counsel,)  for  appellants.  Hunt  S 
MoViear,  for  respondent. 

Pratt.  J.  The  evidence  fully  sustains  the  findings  of  tact,  and  npon  those 
findings  the  conclusions  of  law  are  correct.  There  was  an  utter  failure  to 
make  out  usury  upon  this  loan,  and  thus  the  only  defense  we  need  to  con- 
sider is  that  of  infancy.  Whether  there  whs  a  ratification  or  not  may  well 
be  inferred  from  all  the  circumstances  of  the  case.  It  is  probable,  although 
not  specifically  proved,  that  Annie  Darragh  held  this  property  in  trust,  to  d» 
with  it  whatever  Edward  Darragh  requested.  She  received  It  from  him,  and 
paid  no  consideration  therefor,  and  seems  to  have  mortgaged  and  conveyed  it 
upon  his  request.  These  circumstances  throw  light  upon  her  conduct  in  re- 
gard to  the  property.  We  think  no  other  conclusion  could  have  been  reached, 
except  that  of  ratification.  Mrs.  Darragh  took  no  steps  after  she  arrived  of 
age  to  disaffirm  the  mortgage,  and  procured  releases  of  portions  of  it  from  the 
mortgagee.  Such  conduct  was  utterly  inconsistent  with  the  claim  that  the 
mortgage  was  invalid,  and  was  a  distinct  iscognition  of  its  validity.  Judg- 
ment atSrmed,  with  costs.     All  concur. 

'As  to  what  constitutes  ratification  or  disafflrmanoe  of  oontraots  made  by  one  wUl» 
a  minor,  see  Hill  v.  Nelms,  (Ala.)  5  South.  Hep.  7^  and  note;  Ijeaooz  v.  Oriffltta, 
(Iowa,)  40  N.  W.  Rep.  109,  and  note;  Ferguson  v.  Railway  Co.,  (Tex.)  11  S.  W.  Rep. 
817.  and  note. 
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GmroN  at  al.  e.  Roonkt. 
(Supreme  Court,  General  Term,  Second  Department.    December  10, 18S9.) 

RaPLBVIN — JtmiSDICTIOS  o»  Jdstioe  ot  thb  Fsacb. 

Under  Code  Civil  Proo.  N.  Y.  i  2983,  providing  that  "where  the  Bummons  [In  re 
plevln  in  a  jastice's  court]  has  been  personally  served  upon  thedefendant,  or  where- 
he  appears,  the  jnstice  mast  proceed  to  hear  and  determine  the  action,  although 
the  plain  tut  has  not  required  the  chattel  to  be  replevied,  "a  justice  has  jurisdictioa 
Of  an  action  to  recover  a  chattel,  though  there  has  been  no  requisition. 

Appeal  from  Richmond  county  court. 

Action  by  Cornelius  D.  Guyon  and  Walter  S.  Guyon  for  the  recovery  of  ik 
horse,  and  damages  for  detention,  commenced  before  s  justice  of  the  peace. 
The  return  shows  no  requisition  in  the  justice's  court,  or  return  thereof. 
The  summons  was  personally  served.  On  the  return  of  the  summons  the 
plaintiiTs  made  a  formal  written  complaint  by  their  attorney,  setting  fortlk. 
their  ownership  of  the  horse,  the  wrongful  taking  and  detention  thereof,  its 
value,  and  $100  damages,  and  asked  fur  judgment  for  the  delivery  of  the- 
property,  and  for  the  recovery  of  the  damages,  with  costs.  Defendiint  ap- 
peared, and  interposed  an  answer  to  the  merits,  and  pleaded  the  want  of  a  re- 
turn to  the  requisition  by  the  constable,  predicating  thereon  an  objection  to- 
the  jurisdiction  of  the  justice.  Thereupon  the  justice  tried  the  case  on  the- 
merits,  and  entered  a  judgment  in  plaintiffs'  favor  for  the  delivery  of  the 
horse,  and  for  850  damages,  with  63.15  costs.  Defendant  appealed  to  the- 
oounty  court,  and  demanded  a  new  trial.  On  the  new  trial  before  the  county 
court,  defendant  moved  to  dismiss  the  action  for  the  alleged  want  of  jurisdic- 
tion, and  the  court  granted  bis  motion,  and,  without  further  proceedings,  en- 
tered judgment  reversing  the  justice's  judgment,  and  dismissed  the  action^ 
with  $74.14  costs.  From  this  judgment  plaintiffs  appeal.  For  former  re- 
port, see  6  N.  Y.  Supp.  99. 

Argued  before  Bakkabd,  P.  J.,  and  Dtkman  and  Pbatt,  JJ. 

W.  J.  Poioerg,  for  appellants.     WUliam  M.  Mullen,  for  respondent. 

Peatt,  J.  This  case  came  before  us  at  the  May  general  term,  but  the- 
papers  were  not  properly  certified,  so  that  a  decision  could  be  properly  ren- 
dered. We,  however,  expressed  our  views  upon  the  merits  of  certain  ques- 
tions, virhich  must,  if  adhered  to,  determine  this  appeal.  We  see  no  reason 
to  change  the  views  expressed  at  that  genetHl  term,  which  lead  to  a  reversal-. 
of  the  judgment,  and  sending  the  case  back  for  trial  in  the  county  court  upon. 
the  merits,  under  section  3068,  Code  Civil  Proc.,  as  stated  in  the  opinion  r»^ 
ferred  to.    Judgment  reversed,  on  opinion  written  at  May  term.    All  concur^ 


RoDBiAN  V.  New  York,  N.  H.  &  H.  B.  Go. 

{Supreme  Court,  Oeneral  Term,  Second  Department.    December  10, 1888.) 

1.  Raiuioad  Companies — Acoidbnts  at  Cbobsisob — ^PaovtNOB  or  Jubt. 

In  an  action  against  a  railroad  company  for  the  negligent  killing  of  plaintiff's  in- 
testate, there  was  evidence  that  deceased  was  walking  slowly  along  a  rough  road, 
towards  the  crossing;  that  at  the  time  there  was  the  noise  of  another  trafn  to  at- 
tract her  attention ;  that  the  view  in  the  direction  from  which  the  train  that  struck 
her  was  ^iproachin^  was  obstmcted ;  that  defendant  neither  ran  g  the  bell  nor  blew 
the  whisUe  until  within  about  60  feet  of  the  crossing;  that  the  train  was  an  ex- 
press, and  behind  time,  and  was  running  about  80  miles  an  hour.  There  was  no 
evidence  that  deceased  looked  both  ways  oefore  crossing  the  track.    Held,  that  the 

J[nestionB  of  negligence  and  contributory  negligence  were  properly  snbmitted  to  the 
ury. 

X  BaMB— DlROOKTIXUAXCI  OT  BOAO — SlOKAIA 

The  fact  that  the  street  crossing  defendant's  tracks  had  been  discontinued  byth» 
commissioners  of  highways  on  condition  that  defendant  should  open  another  road 
did  not  relieve  defendant  from  the  statutory  duty  of  giving  warning  on  the  approaclx. 
Of  trains,  so  long  as  the  new  road  was  not  prepared  for  travel. 


Digitized  by 


Google 


612  BEW  VORK  SUPPLEUENT,  VoL  7.  [Sup.Ct. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  Charles  A.  T.  Rndrian,  aa  administrator  of  Catherine  Bodrian, 
deceased,  against  the  New  York,  New  Haven  &  Hartford  Bailroad  Company, 
for  damages  for  the  negligent  killing  of  plaintiff's  intestate.  There  was  a 
verdict  for  plaintiff  for  $5,000,  and  judgment  was  entered  thereon.  Defend- 
ant appeals. 

Argued  before  Babnakd,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

Page  A  Taft,  {Henry  W.  Taft,  of  counsel,)  for  appellant.  Arthur  T.  Hoff- 
man, for  respondent. 

Pratt,  J.  The  most  doubtful  question  In  ibis  case  is  whether  or  not  the 
case  ought  to  have  been  dismissed  for  a  failure  of  sufficient  evidence  that  the 
•deceased  exercised  due  care  before  attempting  to  cross  the  railroad.  The  rules 
cf  law  are  too  familiar  and  well  settled  to  require  any  but  the  briefest  state- 
ment here.  The  law  required  the  deceased  to  use  all  the  care  that  a  prudent 
person  conscious  of  the  danger  to  be  apprehended  would  ordinarily  exercise. 
This  rule  requires  a  vigilant  use  of  the  eyes  and  ears  in  looking  and  listening 
for  approaching  trains.  But  there  is  anotherrule  in  reference  to  the  question 
of  contributory  negligence  which  we  think  this  case  fairly  falls  within,  to-wit, 
where  there  is  any  evidence,  direct  or  inferential,  of  care  and  caution  on  the 
part  of  the  person  injured  it  becomes  a  question  of  fact  for  a  jury  to  deter- 
mine. The  deceased  was  walking  slowly,  picking  her  way  along  over  a  very 
rough  course.  There  was  the  noise  of  a  gravel  train  to  attract  her  attention, 
■and  in  the  direction  from  which  the  train  that  struck  her  was  approaching 
there  were  various  obstructions  to  cut  off  her  view.  Considering  all  circum- 
stances, we  think  the  inference  might  be  drawn  that  the  deceased  was  exer- 
cising due  care.  She  was  in  the  prime  of  life,  and  well  acquainted  with  the 
locality,  and  of  the  danger  to  be  apprehended  in  crossing  the  railroad.  She 
was  approaching  it  deliberately  and  carefully,  and,  we  must  assume,  possessed 
the  ordinary  instinct  of  self-preservation  and  fear  of  injury.  The  omission  of 
defendant  to  ring  the  bell  or  below  the  whistle,  as  required  by  law,  was  an 
assurance  of  safety,  and  has  an  important  bearing  upon  the  conduct  of  the 
plaintiff,  and  must  be  material  in  estimating  the  amount  of  care  the  deceased 
should  have  observed.  It  is  urged  in  this  case,  as  it  was  in  the  case  of  Smedis 
V.  Railroad  Co.,  88  N.  Y.  13,  that  inasmuch  as  no  witness  testifies  that  the 
-deceased  looked  both  ways  for  an  approaching  train  it  must  be  assumed  that 
she  did  not,  and  that  such  omission  was  negligence  on  her  part.  It  was  held 
in  that  case  that  this  rule  only  applied  in  cases  where,  if  a  party  had  looked 
or  listened,  he  might  have  seen  or  heard  the  approaching  train.  In  this  case 
there  is  abundant  proof  of  obstructions  in  the  direction  from  whicli  the  train 
was  coming;  and  considering  the  passing  of  the  gravel  train,  and  the  absence 
of  any  sound  of  the  bell  or  whistle,  the  deceased  might  well  be  likely  to  fail  to 
hear  the  coming  train,  even  bad  she  listened.  We  think  it  was  a  question  for 
the  jury  to  determine  whether  the  intestate  exercised  proper  care,  under  all 
the  circumstances  of  the  case.  There  was  sutBcient  proof  of  the  defendant's 
negligence  to  warrant  the  submission  of  that  question  to  the  jury. 

We  are  of  opinion  that  the  fact  that  Grade  street  had  been  discontinued  by 
resolution  of  the  commissioners  of  highways,  but  not  practically  closed,  did 
not  relieve  the  defendant  from  the  statutory  duty  of  giving  warning  upon  the 
approach  of  trains  at  this  crossing.  The  discontinuance  was  conditional  upon 
the  defendant's  opening  another  road  and  preparing  it  for  travel.  Until  this 
was  done.  Grade  street  was  to  be  used  as  a  public  street.  There  was  no  error 
in  the  charge  of  the  judge;  in  fact,  it  was  quite  as  favorable  to  the  defendant 
as  the  facts  warranted.    Judgment  alflrmed,  with  costs.    All  concur. 
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People  «b  rel.  Kemhler  v.  Dukston,  Warden.* 
(Supreme  Court  Oeneral  Term,  Fifth  Department.    December  80, 1889.) 

1.  CoNSTiTOTiosAi.  LAW— Dbath  Pbnaltt— Elbotbicitt— Pbescmption. 

Where  the  validity  of  Laws  N.  Y.  1888,  c.  489,  providing  that  the  death  penalty- 
shall  be  inflicted  hy  means  of  electricity,  is  assailed  on  the  ground  that  the  constl- 
tutional  prohibition  of  "cruel  and  unusual  puniahment8''ha8  been  violated,  evidenoft- 
aMunde  the  statute  will  not  be  received;  but  it  will  be  conclusively  presumed  that 
the  legislature  had  ascertained  the  facts  necessary  to  determine  that  death  by  the- 
mode  pi-escribed  was  not  a  cruel  punishment 

2.  Sakb — BORnBN  ov  Proop. 

The  burden  of  proving  that  Iaws  N.  T.  1888,  o.  489,  proTtdine  that  the  death  pen- 
alty shall  be  inflicted  by  means  of  electricity,  violates  the  oonsntutional  prohibition 
of  'cruel  and  unusual  punishments, "  is  on  him  who  assails  the  law  on  that  ground. 

App«al  from  order  of  Cayuga  county  judge. 

Application  by  Williau  Kemmler  for  a  writ  of  habeas  corpus.  The  appli- 
cation was  denied  by  an  order  of  the  county  Judge,  (ante,  145,)  and  rector 
appeals. 

Argued  before  Barker.  P.  J.,  and  Dwionr  and  Maoomber,  JJ. 

W.  Bourke  Coakran,  for  appellant.  William  A.  Poste,  Dep.  Atty.  Gen.^ 
for  respondent. 

DwiQHT,  J.  The  relator,  being  in  the  custody  of  the  respondent  as  agent 
and  warden  of  the  state  prison  at  Auburn,  sued  out  a  writ  of  habeait  corpus  to- 
inquire  into  tlie  cause  of  detention,  wtiicli  was  made  returnable  before  the 
county  judge  of  the  county  where  he  was  imprisoned.  The  petition  for  the 
writ  of  habeas  corpus  alleged  that  the  cause  or  pretense  of  the  imprisonment 
complained  of  whs  that,  aftt-r  the  indictment  and  trial  of  the  relator  for  the 
crime  of  murder  in  the  first  degree,  and  his  conviction  thereof  in  the  court  of 
oyer  and  terminer  of  Erie  county,  he  was  sentenced  by  that  court  to  undergo- 
a  cruel  and  unusual  punishment  for  such  crime,  contrary  to  the  constitution 
of  the  state  of  New  Yorlc  and  of  the  United  States,  and  that  he  was  deprived 
of  liberty,  and  threatened  with  deprivalion  of  life,  by  virtue  of  such  illegal 
sentence  and  judgment  of  the  court.  The  return  of  the  respondent,  which 
was  not  traversed  as  to  the  facts,  showed  that  the  sentence  or  judgment  of 
the  court  mentioned  in  tlie  petition  was  pronounced,  and  the  warrant  under 
which  the  relator  was  Held  was  Issued  to  the  respondent  thereupon,  in  pur> 
suance  of  chapter  489  of  the  Laws  of  1888,  which  amended  the  Code  of  Crim- 
inal Procedure  in  respect  to  the  time  and  mode  and  place  of  inflicting  the  death 
penalty;  and,  among  other  things,  sulistituted  death  by  electricity  for  deatb 
by  hanging.  Section  505  of  the  Code,  as  thus  amended,  reads  as  follows: 
"The  punishment  of  death  must  in  every  case  be  inflicted  by  causing  to  pasa 
through  the  body  of  the  convict  a  current  of  electricity  of  su£Qcient  intensity 
to  cause  death,  and  the  application  of  such  current  must  be  continued  untU 
tlie  convict  is  dead."  To  the  return  of  the  respondent  a  demurrer  ore  tenus- 
seems  to  have  been  interposed  in  behalf  of  the  relator,  and  an  offer  was  made- 
to  prove  that  the  punishment  prescribed  by  the  statute,  quoted,  was  a  "cruel 
and  unusual  punishment."  The  offer  was  objected  to  by  counsel  for  the  re- 
spondent, but  the  objection  was  overruled,  and  a  referee  was  appointed  to  take 
and  report  such  proofs  as  should  be  offered  by  either  party  on  the  question 
proposed.  Very  voluminous  evidence,  offered  by  counsel  on  both  sides,  waa 
liiken,  accordingly,  and  returned  to  the  county  jtidge,  and  is  printed  in  the 
record  before  us. 

The  order  below  dismissed  the  wril,  and  remanded  the  prisoner  to  the  cus- 
tody of  the  agent  and  warden  of  the  state  prison.  An  appeal  from  that  order 
brings  the  case  into  this  court,  and  presents  a  question  very  novel  in  its  cliar~ 

'Affirming  ante,  US. 
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«cter,  and  in  the  manner  of  its  presentation.  Tlie  attempt  is  to  enforce  the 
provision  of  the  constitution  against  cruel  and  unusual  punishments  by  judi- 
cial condemnation  of  an  act  of  legislature,  based  upon  evidence  aliunde  the 
statute  assailed,  intended  to  show  the  character  of  the  penalty  prescribed 
thereby.  The  constitutional  provision  here  invoked  originated  in  the  well 
known  "bill  of  rights"  of  England.  That  celebrated  enactment  was  one  of 
the  firat  fruits  of  the  great  revolution  of  1688.  It  was  entitled  "An  act  de- 
claring the  rights  and  liberties  of  tlie  subject,  and  settling  the  succession  at 
the  crown. "  It  has  been  said  to  be,  "  next  to  Magna  Charta,  the  greatest  land- 
mark  in  the  constitutional  history  of  England,  and  the  nearest  approach  to  the 
written  constitutions  of  other  countries."  Encyc.  Brit.  It  had  been  first 
proposed  to  the  Prince  and  Princess  of  Orange,  by  the  revolutionary  conven- 
tion which  called  them  to  the  throne  of  England,  as  a  declaration  of  the  prin- 
ciples and  conditions  upon  which  the  call  was  made;  and,  being  accepted  by 
them  with  the  crown,  was  enacted  as  a  bill  of  rights  by  the  parliament  into 
which  the  conveution  was  resolved.  This  declaraiion  recited,  in  a  preamble, 
the  oppressive  and  unconstitutional  measures  and  proceedings  of  the  lately 
deposed  king  and  his  ministers  and  judges,  among  others,  "that  excessive  bail 
hath  been  required  of  persons  committ^  in  criminal  eases,  to  elude  the  bene- 
fit of  the  laws  made  for  the  liberty  of  the  subject;  and  excessive  flnea  have 
been  imposed,  and  illegal  and  cruel  punishments  inflicted,"  all  of  which  itde- 
clared  were  "clearly  and  directly  contrary  to  the  known  laws  and  statutes  and 
freedom  of  this  realm;"  and  it  went  on  to  declare,  among  other  things,  "that 
«xces8ive  bail  ought  not  to  be  required,  nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishments  inflicted."  Just  a  century  later,  the  particular  pro- 
vision in  question  was  adopted  into  the  constitution  of  the  United  States  as 
the  eighth  article  of  the  amendments  proposed  by  the  first  congress,  "begun 
and  held  March  4,  1789,"  and  which  were  ratified  by  the  required  number  of 
the  original  13  states.  The  variation  in  the  terms  of  the  constitutional  pro- 
vision of  the  United  States  from  those  employed  in  the  declaration  of  the  £!n- 
glish  parliament  consisted  in  the  substitution  of  "shall  not,"  in  the  former, 
for  "ought  not, "  in  the  latter.  The  provision  was  first  ingrafted  upon  the 
fundamental  law  of  this  state  in  the  constitution  of  1846,  where  it  occurs, 
with  the  addition  of  the  clause,  "nor  shall  witnesses  be  unreasonably  de- 
tained." 

It  seems  very  clear  that  no  provision  of  the  English  bill  of  rights  was  in- 
tended to  operate  as  a  restriction  upon  tlie  power  of  the  legislative  branch  of 
the  government  of  England.  That  enactment  was,  as  has  been  said,  in  the 
nature  of  a  compact  between  the  crown  and  the  parliament,  as  the  represent- 
ative of  the  people.  Its  protest  was  chiefly  against  acts  of  tyranny  and  op- 
pression on  the  part  of  the  crown,  in  excess  or  abuse  of  its  prerogative,  and 
in  derogation  of  the  authority  of  parliament.  The  acts  declared  illegal  were 
those  of  the  administrative  an'd  judicial  departments  of  the  government.  The 
whole  tenor  of  the  bill,  its  title,  the  history  of  the  times,  and  of  the  emergen- 
cies which  gave  it  occasion,  forbid  the  idea  that  it  was  intended  in  any  man- 
ner to  restrict  or  control  the  law-making  power.  Besides,  in  respect  to  the 
particular  provision  here  in  question,  at  the  time  of  its  enactment  the  punish- 
ments of  crime  were  prescribed,  not  by  statute,  but  wholly  by  the  common 
law;  and  the  common  law  in  this  respect  was  largely  subject  to  the  discretion 
of  the  judges.  It  was  the  oppressive  exercise  of  that  discretion  by  judges  ap- 
pointed by  the  crown,  and  removable  at  its  pleasure,  that  was  among  those 
things  denounced  by  the  preamble,  and  declared  to  be  illegal  in  the  body  of 
the  bill;  and  the  compact  in  this  particular  on  the  part  of  the  crown  may  be 
said  to  have  been  not  to  appoint  or  retain  in  office  judges  capable  of  grossly 
abusing  the  judicial  authority.  Moreover,  the  context  of  the  provision  against 
cruel  and  unusual  punishments,  on  the  principle  of  no8citur  a  nociis,  opposes 
the  assumption  that  it  had  any  reference  to  legislative  action;  since  the  fixing 
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<of  bnil,  and  the  imposition  of  Ones,  pertain  wlioliy  to  judicial  proeednre.  In 
regard  to  the  similar  provision  of  the  constitution  of  the  United  States,  (ar- 
ticle 8,  supra,)  i.t  is,  in  the  first  place,  to  be  observed  that  it  has  no  application 
to  any  department  of  the  government  of  the  states,  but  is  a  restriction  upon 
the  federal  government  only.  Barron  v.  Baltimore,  7  Pet.  243;  Pervear  v. 
Com.,  6  Wall.  475;  Jackson  v.  Wood,  2  C!ow.  819;  Barker  v.  People,  3  Cow. 
€86.  In  this  respect  it  diSers  from  the  inhibition  of  the  passage  of  ex  post 
facto  laws,  which,  when  it  first  occurs,  (in  subdivision  8,  g  9,  art.  1,)  restricts 
the  power  of  congress;  and,  when  repeated  in  subdivision  1  of  the  next  sec- 
tion, is  expressly  addressed  to  the  states. 

Whether  the  provision  of  article  8  was  intended  to  limit  or  control  the  ac- 
.tion  of  congress  in  prescribing  penalties  for  crime  might  be  questioned  upon 
some  of  the  grounds  mentioned  under  the  point  last  discussed;  especially  be- 
cause, at  the  formation  of  the  federal  government,  the  common  law  of  Eng- 
land prevailed  in  the  communities  which  the  nev  government  embraced,  the 
penalties  for  crimes  had  not  been  fixed  by  statute,  and  no  change  in  this  re- 
spect was  introduced  or  foreshadowed  by  the  constitution.  The  case  was  quite 
otherwise  with  the  state  of  New  York  at  tlie  time  of  tlie  insertion  of  the  pro- 
vision in  question  into  its  constitution.  Then,  after  nearly  60  years  of  con- 
stitutional existence  as  a  state,  the  punisliraent  of  crime  was  almost  wholly 
in  the  control  of  the  legislature.  Qradually,  the  statutory definitionsand stat- 
utory penalties  of  crimes  had  superseded  those  of  the  common  law,  until,  by 
the  Revision  of  1829,  a. complete  codification  was  attempted  of  all  the  penid 
laws  of  the  state;  the  intention  being  to  define,  either  specifically  or  by  classes, 
all  crimes  cognizable  by  its  courts,  and  to  prescribe  the  character  uf  the  pun- 
ishment to  be  inflicted  in  every  case.  Under  the  Revised  Statutes  the  judicial 
discretion  was  limited  to  fixing  the  terra  of  the  imprisonment  to  be  inflicted, 
or  the  amount  of  the  fine  to  be  imposed.  The  death  penalty  was  confined  to 
the  three  felonies  of  treason  against  the  state,  murder,  and  arson  in  the  first 
degree.  The  punishment  of  all  other  felonies  was  limited  to  imprisonment  in 
the  state-prison  for  life,  or  a  term  of  years,  and  of  misdemeanors  to  fine  or  im- 
prisonment in  the  county  jail,  or  both;  and  the  term  of  imprisonment,  either 
in  the  state-prison  or  in  the  county  jail,  was,  in  most  cases,  limited  by  a  max- 
imum fixed  by  statute.  Such  being  the  case,  it  would  seem  that  the  provision 
in  the  state  constitution  against  cruel  and  unusual  punishments,  if  it  were  to 
have  any  practical  operation, — if  it  was  anything  more  than  a  mere  glittering 
generality,  calculated  to  please  the  popular  fancy,  and  gratify  the  popuit^ 
taste  for  a  "declaration  of  rights," — must  have  been  intended  as  a  restriction 
upon  the  legislative  authority;  and  such,  without  further  discussion  of  the 
question,  we  conclude  is  the  import  and  effect  of  the  provision,  and  that  if  oc- 
casion should  arise  it  would  be  the  duty  of  the  courts  to  enforce  it.  We  have 
no  doubt  that  if  the  legislature  of  this  state  should  undertake  to  prescribe,  for 
any  offense  against  its  laws,  the  punishment  of  burning  at  the  stake,  break- 
ing on  the  wheel,  disembowelling,  or  hanging  in  cliains,  to  perish  by  exhaust- 
ion, it  would  be  the  duty  of  the  courts  to  pronounce  upon  such  attempt  the 
condemnation  of  the  constitution.  In  the  case  supposed,  no  doubt  could  ex- 
ist, because  the  statute  would  be,  on  its  face,  repugnant  to  the  provision  of 
the  constitution  against  cruel  and  unusual  punishments.  It  is  common  knowl- 
edge tliat  the  punishments  mentioned  are  unusual,  and,  by  the  common  con- 
sent of  mankind,  they  are  cruel  punishments,  because  they  involve  torture 
and  a  lingering  death. 

The  question  is  now  to  be  answered  whether  the  legislative  act  here  assailed 
is  subject  to  the  same  condemnation.  Certainly  it  is  not  so  on  its  face,  for, 
though  the  mode  of  death  prescribed  is  conceded  to  be  unusual,  tliere  is  no 
common  knowledge  or  consent  that  it  is  cruel;  on  the  contrai'y,  there  is  a  be- 
lief, more  or  less  common,  that  death  by  an  electric  current,  under  favorable 
xdrcufflstances,  is  instantaneous  and  without  pain.    It  was  therefore  a  ques- 
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tion  of  fact  whether  an  electric  current,  of  sufficient  intensity,  and  sliUlfallj 
applied,  will  produce  death  without  unnecessary  suffering.  Is  this  question 
open  to  the  investigation  of  the  court,  when  called  upon  to  decide  upon  the 
validity  of  the  law  in  question?  or  mnst  it  be  presumed  to  have  been  deter- 
mined by  the  legislature  in  favor  of  the  mode  of  punishment  prescribed?  It 
may  be  safely  assumed  that  now,  for  the  first  time  in  the  history  of  our  juris- 
prudence, has  the  court  been  called  upon  to  enter  upon  such  an  investigation. 
Ordinarily,  the  question  of  the  constitutionality  of  the  legislative  act  is  a  ques- 
tion of  interpretation  merely,  viz.:  what  is  the  scope  and  intent  of  the  consti- 
tutional provision  invoked,  and  what,  judged  by  the  legal  construction  of  its 
terms,  aided,  if  necessary,  by  the  history  and  circumstances  of  its  enactment, 
is  the  legal  import  and  effect  of  the  statute  assailed;  and,  when  the  two  are 
so  interpreted,  is  the  latter  in  clear  and  undoubted  repugnance  to  the  former? 
It  is  conceded  that  there  is  nothing  in  the  terms  of  this  act  to  bring  it  into 
hostility  to  the  constitutionlil  provision;  and  the  history  and  circumstances  of 
its  enactment,  as  demonstrating  its  purpose  and  intent,  are  of  directly  con- 
trary effect.  It  is  a  part  of  the  history  of  the  state  thatthe  legislation  in  ques- 
tion was  based  upon  the  report  of  a  commission,  consisting  of  three  well- 
known  citizens,  appointed  by  chapter  S52  of  the  Laws  of  1886  "to  investigate 
and  report  to  the  legislature  •  •  *  the  most  humane  and  practical  meth- 
od known  to  modern  science  of  carrying  into  effect  the  sentence  of  death  in 
capital  cases. "  The  report  of  the  commission,  presented  to  the  legislature  in 
January,  1888,  detailed  and  summarized  the  results  of  their  investigations 
and  experiments,  and  was  accompanied  by  the  draft  of  a  bill,  recommended 
for  passage,  and  which  was,  at  the  same  session  of  the  legislature,  enacted  in- 
to the  statute  amending  the  Code  of  Criminal  Procedure,  the  validity  of  which 
is  here  in  question.  If  anything  were  needed  to  fortify  the  presumption  of 
the  humane  and  merciful  intent  of  that  statute,  this  brief  history  would  sup- 
ply it.  Of  course  there  is  no  contention  against  this  presumption;  but  the 
objection  of  the  relator  is,  in  substance,  that,  notwithstanding  its  manifest 
purpose  to  conform  the  statute  by  this  amendment,  more  closely  than  before, 
to  the  letter  and  spirit  of  the  constitutional  provision,  the  legislature  was  in 
fact  ignorant  of  the  character  and  effect  of  the  penalty  prescribed  by  the  amend- 
ment; and  that,  through  ignorance,  it  has  fallen  iuto  a  palpable  violation  of 
the  constitution;  and  the  proposition  is  to  support  this  objection  by  proofs 
aliunde  the  statute. 

The  inquiry,  we  believe,  it  is  not  competent  for  the  court  to  make.  No 
rule  of  law  is  better  settled  than  that  every  intendment  is  in  favor  of  the  con- 
stitutional validity  of  legislative  acts.  People  v.  Insurance  Co.,  92  N.  Y. 
828;  In  re  liailroad  Co.,  70  N.  Y.  327;  People  v.  Albertaon,  55  N.  Y  50. 
The  rule  includes  intendments  of  fact  as  well  as  of  legal  interpretation,  and 
we  are  bound  to  presume  that  the  legislature  knew,  even  though  the  court 
may  be  ignorant  of  the  facts  necessarily  involved  in  the  legislative  action.  In 
this  respect,  the  presumption  which  arises  upon  the  statute  must  be  conclu- 
sive on  the  court,  and  not  liable  to  be  rebutted  by  proof  aliunde.  Ther«  is 
nothing  in  the  constitution  of  our  government,  or  in  the  nature  of  things, 
which  gives  any  color  to  the  proposition  that,  upon  a  mere  question  of  fact  in- 
volved in  legislation,  the  judgment  of  the  court  is  superior  to  that  of  the  leg- 
islature itself;  nor  is  there  any  authority  for  the  proposition  that,  in  respMt 
to  such  question,  relating  either  to  the  manner  or  the  matter  of  legislation, 
the  decision  of  the  legislature  can  be  reviewed  by  the  court.  In  the  case  of 
In  re  Railroad  Co.,  supra,  it  was  said  that  the  courts  cannot  take  proofs 
aliunde  for  the  purpose  of  ascertaining  whether  a  statute,  valid  and  regular 
on  its  face,  is  unconstitutional;  that  they  cannot  go  behind  the  statute  itself; 
that  they  cannot  assume  to  know  that  facts  necessary  to  the  constitutionality 
of  the  legislative  act  did  not  exist,  but,  on  the  contrary,  may  assume  that  the 
legislature  found  that  those  facts  did  exist.    So,  too,  in  respect  to  the  man- 
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ner  of  the  pnssage  of  a  bill,  whether  the  constitutional  quorum  was  present, 
and  a  vote  of  a  constitutional  majority  was  given  in  its  favor,  the  statute 
roust  be  its  own  evidence,  and  cannot  be  rebutted.  The  question  is  not  one 
of  fact,  but  of  law,  to  be  determined  by  the  record.  Waiti'^r  v.  Bters,  23 
Wend.  125;  People  v.  Devlin,  33  N.  Y.  280.  It  is  not  merely  upon  princi- 
ples of  comity  between  co-ordinate  branches  of  the  government  of  the  state, 
but  l>ecause  of  the  separate  province  and  responsibility  of  the  legislature  from 
that  of  the  courts,  that  we  hold  that  the  latter  are  not  permitted  to  inquire 
whetlier  the  former  was  ignorant  of  the  facts  necessary  to  determine  the  mean- 
ing and  effect  of  the  laws  which  it  has  enacted;  and.  in  respect  to  the  partic- 
ular statute  in  question,  that  the  presumption  that  the  legislature  had  ascer- 
tained the  facts  necessary  to  determine  tbiit  death  by  the  mode  prescribed  was 
not  a  cruel  punishment  is  conclusive  upon  the  court.  But,  even  if  the  inquiry 
proposed  were  open  to  the  court,  our  decision  upon  the  question  of  fact  must 
undoubtedly  be  controlled  by  the  principle  that  the  burden  is  upon  him  who 
assails  the  law  to  demonstrate  its  repugnance  to  the  constitution  in  the  re- 
spect alleged.  In  the  case  of  Dartmouth  College  v.  Woodward,  4  Wheat.  518, 
in  which  some  of  tlie  most  important  questions  of  constitutional  law  were 
seltled  for  all  time.  Chief  Justice  Marshall  said:  "On  more  than  one  occa- 
sion this  court  has  expressed  the  cautious  circumspection  with  which  it  ap- 
proaches *  *  «  suchquestions,  and  has  declared  that  in  no  doubtful  case 
would  it  pronounce  a  legislative  act  to  be  contrary  to  the  constitution;"  and 
in  Fletcher  v.  Peck,  6  Cranch,  87,  the  same  great  judge  said:  "It  is  not  on 
slight  implication  and  vague  conjecture  that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers."  In  Ogden  v.  Saunders,  12  Wheat. 
270,  Mr.  Justice  Washington  said:  "It  is  bnt  a  decent  respect,  due  to  the 
wisdom,  the  integrity,  and  the  patriotism  of  the  legislative  body  by  which 
any  law  is  passed,  to  presume  in  favor  of  its  validity  until  its  vielation  of  the 
constitution  is  proved  beyond  all  reasonable  doubt."  And  in  People  v.  Al- 
bertson,  »upra,  the  court  of  appeals  of  our  own  state,  by  Allen,  J.,  said: 
"There  should  be  no  reasonable  doubt  of  the  unconstitutionality  of  a  statute 
before  it  should  be  annulled  by  judicial  action. "  The  case  of  Hartung  v. 
People,  22  N.  Y.  95,  is  urged  npon  our  attention  by  counsel  for  the  relator, 
as,  in  some  manner,  impugning  the  application  of  this  principle  in  the  case  of 
statutes  prescribing  or  regulating  the  punishment  of  crime;  but  we  are  un- 
able to  see  that  it  has  that  elTect  in  any  degree.  That  case  arose  under  the 
act  of  1860,  which  made  the  offense  of  murder,  previously  committed,  and 
even  of  which  the  accused  hiid  been  already  convicted,  punishable  otherwise 
than  as  it  was  punishable  at  the  time  of  its  commission.  This  was,  as  Judge 
Demo  said,  "of  the  essence  of  an  ex  post  facto  law;"  but  the  convict  could 
not  complain  if  the  only  effect  of  the  new  law  was  to  remit  a  separable  por- 
tion of  the  penalty  prescribed  by  the  old;  and  that  was  held  not  to  be  the  ef- 
fect of  the  new  law  then  in  question.  It  is  argued  here  that  the  decision  was 
upon  the  ground  that  the  new  penalty  might  turn  out  to  be  in  excess  of  that 
prescribed  by  the  former  statute.  But  there  seems  to  have  been  no  question 
of  possibilities  in  the  case.  The  law  wa9  absolutely,  and  on  its  face,  eaapost 
facto  as  to  all  cases  of  the  class  to  which  that  of  the  plaintiff  in  error  belonged. 
On  its  face  it  d  id  not  lessen,  but  added  a  year  of  imprisonment  to  the  penalty  of 
death  formerly  imposed.  True  the  governor,  and  successive  governors,  might, 
in  the  exercise  of  supposed  clemency,  refrain  from  issuing  the  required  war- 
rant for  the  execution  of  the  death  sentence  after  the  convict's  year  of  impri.ion- 
ment;  and  so  the  sword,  that  forever  hung  by  a  single  hair,  might  never  fall. 
But  so,  under  the  old  law,  might  the  governor  remit  or  commute  the  penalty 
imposed  by  the  sentence  of  the  court.  The  new  law  afforded  no  remission 
of  the  penalty  of  death. 

There  seems  to  be  no  reason,  either  upon  principle  or  authority,  why  the 
rule,  so  strenuously  held  in  regard  to  the  burden  of  establishing  the  uncon- 
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«titutionalty  of  a  law,  should  not  apply  with  full  force  to  an  objection  baaed 
upon  matters  of  fact,  if  that  objection  were  open  to  investigation  by  ttie  court. 
We  have  read  with  much  interest  the  evidence  returned  to  the  county  judge, 
and  we  agree  with  him  tliat  the  burden  of  tiie  proof  is  not  successfully  borne 
by  the  relator.  On  tlie  contrary,  we  think  that  the  evidence  is  clearly  in 
favor  of  the  conclusion  that  it  is  within  easy  reach  of  electrical  science  at  this 
day  to  so  generate  and  apply  to  the  person  of  the  convict  a  current  of  electric- 
ity of  such  known  and  sufficient  force  as  certainly  to  produce  instantaneous, 
and  therefore  painless,  death.  It  detracts  notliing  from  the  force  of  the  evi- 
dence in  favor  of  this  conclusion  that  we  do  not  know  the  nature  of  etectrio- 
ity,  nor  how  it  is  transmitted  in  currents,  nor  bow  it  operates  to  destroy  the 
life  of  animals  and  men  exposed  to  its  force.  Neither  do  we  know  the  nat- 
ture  of  the  attraction  of  gravitation,  whicli  is  the  operative  force  employed  in 
tlie  infliction  of  death  by  hanging,  nor  how  that  force  o|)erate8  to  draw  towards 
each  other  masses  of  matter  rreely  moving  in  space.  We  know  these,  and  all 
other  forces  of  nature,  by  their  effects:  and  we  avail  ourselves  of  them  in  the 
daily  processes  and  pursuits  of  life  with  aconRdence  based  upon  common  ex- 
perience, without  inquiry  as  to  the  essence  of  tlie  force,  or  the  mode  of  its 
operation.  The  experiments  with  electricity  as  a  death-deaiing  agency,  dis- 
closed by  the  evidence,  were  necessarily  confined  to  the  lower  animals;  bat, 
unfortunately,  the  experience  of  mankind  in  this  ivspect  has  not  t)een  con- 
fined to  experiments  purposely  made.  Death  by  stroke  of  lightning  has  been 
known  to  the  world  in  all  ages,  and  the  frequency  and  publicity  of  death  hy 
accidental  contact  with  electric  wires  during  the  last  few  years,  and  especially 
the  last  few  montlis,  h.is  made  the  deadly  power  of  the  electric  current  shock- 
ingly familiar  wherever  the  newspaper  is  read.  In  most  casualties  of  this 
sort,  the  exposure  being  wholly  accidental,  the  contact  is  imperfect,  the  re- 
sistance imregulated,  and  the  force  of  the  current  accidentally  deflected 
through  the  body  of  the  subject,  only  a  fraction  of  that  being  transmitted 
through  the  wires.  Accordingly,  in  some  cases,  the  victim  of  the  accident 
has  escaped  with  his  life,  and  in  some  CHses  deuth  lias  been  accompanied  with 
burnings  and  contortions.  But  in  all  such  cases  the  effects  mentioned  have 
evidently  been  due  to  lack  of  force  in  the  current  received,  or  to  tlie  imper- 
fect manner  of  its  application  to  the  body  of  the  victim ;  and  the  general  re- 
sult of  these  demonstrations,  in  the  light  of  the  scientific  evidence  in  this 
case,  is,  as  we  think,  to  remove  evt-ry  r<-asonable  doubt  that  the  passage  of 
a  current  of  electricity  of  a  certain  well-determined  intensity  tlirough  the 
vital  parts  of  the  human  t>ody,  under  clioseu  conditions  of  contact  and  resist- 
ance, must  result  in  insbint  death. 

If  the  question  here  were  of  the  wisdom  and  advisability  of  the  proposed 
change  in  the  mode  of  inflicting  the  death  penally,  the  discussion  might  be 
prolonged.  As  we  are  confined  to  the  question  of  tlie  constitutionality  of  the 
statute  which  introduces  the  change,  we  deem  further  discussion  unnecessary 
for  the  presentation  of  our  views. 

The  order  dismissing  tlie  writ  of  habeas  corpus  and  remanding  the  prisoner 
must  be  affirmed. 


Garyst  c.  New  York  Like  Ins.  Sd  Tbust  Go.  et  al. 

(Supreme  Court,  General  Term,  First  Department.    November  8, 1889.) 

ImfAXCT— Limitation  of  Actions — Trdst-Deed — Aocodstixo. 

Code  Civil  Free.  N.  Y.  S  3S2,  limits  an  action  on  a  contract  or  liability,  expren 
or  Implied,  other  than  a  judgment  or  a  sealed  Instrument,  to  six  years.  Section 
896,  subd.  S,  provides  that  a  disability  may  extend  the  period  for  commencing  an 
action  for  not  more  than  one  year  after  it  shall  cease.  A  trust-deed  provided  that 
the  trust  should  cease  on  the  beneficiary's  coming  of  age.  HeUi,  that  an  action  by 
the  beneliciary  against  the  trustee's  personal  representatives  for  an  aooounting  of 
rents  and  profits  was  within  section  3ti2,  though  the  deed  waa  under  seal,  and. 
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where  the  action  was  brought  within  six  years  after  the  beneficiary  became  of  age, 
he  was  entitled  to  an  accounting  for  seven  years,  though  section  468  provides  that 
an  action  on  behalf  of  an  infant  shall  not  be  delayed  on  account  of  bis  infancy. 
S.  AocouNTrNQ — Trcbtebs — Rents  and  Phopits. 

Where  the  record  title  is  in  the  deceased  trustee,  and  his  personal  representatives 
pay  off  a  mortgage  on  the  land  in  ignorance  of  the  trust-deed,  and  to  protect  the 
property,  the  amount  of  such  payment  is  properly  deducted  from  the  amount  of 
rents  and  profits  due  plaintlfl. 

Appeal  from  special  term,  New  York  connty. 

Action  for  an  accounting  by  Josepli  .1.  Garvey  against  the  New  York  Life 
Insurance  &  Trust  C!onipHny  and  others.  Pending  the  suit,  plaintiff  died, 
and  his  administrator,  John  J.  Oarvey,  was  substituted.  From  an  interloc- 
atory  judgment  directing  an  accounting,  John  J.  Garvey  appeals. 

Argued  before  Van  Ubunt,  F.  J.,  and  Buadt  and  Danibls,  JJ. 

George  C.  Genet,  for  appellant.  Frederick  P.  Forater  and  R.  B.  Sobinson, 
for  respondents. 

Daniels,  J.  This  action  was  brought  by  .Toseph  J.  Garvey,  who  died  dur- 
ing its  pendency,  and  his  father,  as  his  administrator,  was  substituted  as 
plaintiff  in  liis  stead.  James  Garvey  was  the  owner  of  the  real  estate  from 
wbicii  the  rents  and  profits  to  be  included  in  the  accounting  were  obtained. 
In  1860,  he  mortgaged  the  property  to  secure  the  payment  of  fhe  sum  of 
IH>OUO,  and  interest.  In  December,  1869,  he  conveyed  the  property  to  John 
Garvey.  On  the  day  following,  John  Garvey  ami  James  Garvey  entered  into 
an  agreement  and  deed  by  which  it  was  agreed  that  James  Garvey  "shall  and 
will  collect  all  rents  from  said  described  premises,  and  defray  all  necessary 
repairs,  taxes,  and  insurance  that  may  accrue  out  of  the  said  rents,  and 
*  *  *  shall  and  will  grant,  release,  and  convey  forever  to  Joseph  James 
Garvey,  of  Tompkinsville,  llichmond  county,  and  stale  of  New  York,  a  son 
of  tlie  aforesaid  John  Garvey,  for  tlie  sura  of  one  dollar,  all  the  above-de- 
scribed lot  of  land,  with  the  building  erected  thereon,  and  also  all  sums  of 
money  that  may  have  been  collected  for  rents  or  otherwise  from  the  same, 
after  deducting  the  sum  of  three  thousand  live  hundred  dollars,  without  inter- 
est lh(-reon,  and  also  the  expenses  defrayed  for  all  repairs,  taxes,  and  insur- 
ance from  the  day  and  year  first  above  written  until  the  time  when  the  said 
Joseph  James  Garvey  shall  become  at  the  age  of  twenty-one  years,  which  will 
been  the  twenty-eighth  day  of  October,  in  the  year  eighteen  hundred  and 
eighty-one."  James  Garvey,  after  the  execution  of  this  instrument,  entered 
upon  tlie  performance  of  the  trust  in  this  manner  declared,  and  he  continued 
to  collect  the  rents  of  the  property  to  the  18tli  of  October,  1877,  when  be  died 
Intestate.  After  his  decease,  letters  of  administration  were  issued  to  his 
widow  and  Henry  De  Forest  Weekes.  She  was  removed  by  the  surrogate, 
and  the  letters,  so  farxs  they  had  been  issued  to  her,  revoked,  in  December, 
1878;  and  after  that  the  other  administrator  continued  in  the  sole  adminis- 
tration of  the  estate  of  the  intestate. 

The  beneficiary  in  the  trust  created  by  the  agreement  was  at  that  time  an 
infant.  He  became  21  years  of  age  on  the  28tli  of  October.  1881,  but  did  not 
commence  this  action  until  the  2Uth  of  February,  1885.  Neither  this  bene- 
ficiary, nor  any  person  in  his  behalf,  appears  to  have  applied  to  the  admin- 
istrators for  the  proceeds  or  rents  and  profits  of  the  trust  until  shortly  prior 
to  the  time  of  the  commencement  of  the  action.  The  trustee  left  an  infant 
son,  who  apparently  inherited  the  property  at  the  time  of  his  decease,  for  the 
trust-deed  was  not  placed  upon  record,  or  brought  to  the  attention  of  himself 
or  his  guardian.  The  court,  upon  the  facts,  held  that  the  accounting  should 
be  limited  to  the  period  of  six  years  prior  to  the  time  of  the  commencement 
of  the  suit;  and  this  limitation  has  been  resisted  as  erroneous  on  the  part  of 
ttie  plaintiff  in  tlie  action.  And  it  does  appear  to  be  liable  to  that  objec- 
tion: for,  while  section  468  of  the  Ck>de  of  Civil  Procedure  has  declared  that  a 
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right  of  action  on  behalf  of  an  Infant  shall  not  be  deferred  or  delayed  on  ac- 
count of  his  infancy,  subd.  3,  8  396.  of  the  same  Code  has  further  declared 
that  a  disability  may  extend  the  period  for  commencing  an  action  for  not 
more  than  one  year  after  it  shall  cease.  And  this  has  been  made  to  include 
the  disabilily  of  infancy.  The  plaintiff,  by  whom  the  .action  conld  be,  and 
was  in  fact,  commenced,  become  subject  to  this  general  limitation.  By  sec- 
tion 382  of  this  Code,  an  action  has  been  required  to  be  brought  within  six 
years  upon  a  contract,  obligation,  or  liability,  express  or  implied,  when  it  is 
not  upon  A  judgment  or  sealed  instrument.  This  was  snch  an  action;  for  it 
was  brought  for  the  recovery  of  such  rents  and  profits  only  as  were  collected 
by  the  representatives  from  the  estate,  after  the  decease  of  James  Garvey, 
the  trustee.  The  trust-deed  was  executed  under  seal,  but  by  its  terms  th» 
trust  was  to  cease  when  the  beneficiary  became  of  age;  and  the  object  of  th& 
action  was  to  oblige  the  defendants  to  account  for  the  rents  and  profits  which 
they  themselves  had  received  from  their  use  and  enjoyment  of  the  property. 
And,  when  such  an  action  may  be  brought,  it  has  been  restricted  to  the  period 
of  six  years.  Pteraon  v.  McVurdy,  33  Hun,  520.  affirmed.  100  N.  Y.  608,  2 
N.  E.  Rep.  615;  and  Carr  v.  Thompson,  87  N.  Y.  160.  But,  as  the  oriKinal 
plaintiff  was  an  infant,  by  the  last  subdivision  of  section  896,  he  had  an  ad- 
ditional one  year  beyond  the  six  in  which  to  commence  the  suit.  That,  in  its 
effect,  gave  him  seven  years  before  the  statute  of  limitations  would  apply  lo- 
an action  brought  for  the  enforcement  of  bis  riglits.  If  six  years  had  elapsed 
after  the  attainment  by  him  of  the  age  of  21  years,  then  he  would  have  been 
within  the  six-years  limitation;  but  it  did  not,  and  the  consequence  is  that 
be  was  entitled  to  this  additional  year  given  to  him  on  account  of  his  infancy, 
and  included  with  the  period  for  which  he  was  entitled  to  an  accounting.  In 
this  respect  the  judgment  should  be  corrected  by  extending  the  time  over 
which  the  accounting  is  to  take  place  to  the  period  of  seven  years,  instead  of 
six,  as  that  has  now  been  declared  in  it.  With  this  modification,  the  judg- 
ment appears  to  have  been  right  on  the  subject  of  the  accounting. 

The  personal  representatives  of  James  Garvey  liad  no  knowl^ge  or  infor- 
mation of  the  existence  of  the  trust-deed,  but  supposed,  as  that  was  the  rec- 
ord title,  the  property  to  have  descended  to  his  heir  at  law;  and  in  its  car& 
and  management,  and  for  its  protection  and  preservation,  paid  off  the  mort- 
gage which  James  Garvey  had  given  upon  the  property  in  1860.  This  pay- 
ment was  made  in  1878,  amounting  to  the  sum  of  $4,256.66,  and  by  the  judg- 
ment which  has  been  recovered  the  defendants  were  held  to  be  entitled  to- 
credit  for  this  payment  against  the  amount  of  rents  and  profits  for  which  they 
would  otherwise  be  accountHble.  This  payment,  as  the  facts  were  proven, 
was  for  the  benefit  of  the  estate,  whether  it  went  to  the  beneficiary  under  tb& 
trust-^eed  or  to  the  present  plaintiff,  who  is  his  father,  and  sole  heir  and  next 
of  kin.  If  this  payment  had  not  in  this  manner  been  allowed,  then  the  [ler- 
sonal  representatives  of  this  estate  would  have  been  entitled,  under  the  au- 
thorities, to  have  bad  the  mortgage  revived  and  enforced  for  the  reimbarse- 
ment  of  this  money  out  of  the  property.  Barnes  v.  Mott,  64  N.  Y.  397;. 
Bedell  v.  Shaw.  59  N.  Y.  46;  Clute  v.  Emmerich,  26  Hun,  10,  affirmed.  99 
K.  Y.  342,  2  N.  £.  Rep.  6.  And  no  more  than  that  advantage  was  in  this 
manner  provided  for,  or  secured,  by  the  judgment.  If  the  mortgage  had 
been  revived  against  the  property  in  favor  of  the  personal  representative,  th» 
beneficiary  in  the  trust  and  the  present  plaintiff,  his  father  and  heir,  would 
have  received  it,  correspondingly  reduced  in  value,  to  this  extent.  Neither 
of  them  has  or  will  suffer  any  otiier  or  greater  loss  by  the  judgment  than  that 
which  would  have  resulted  from  the  revival  of  the  security  itself.  The  pay- 
ment of  the  mortgage  was  a  just  charge  against  the  property;  and,  as  the- 
personal  representatives  of  the  estate  paid  it  from  the  personal  property  of 
that  estate,  they  were  entitled  to  be  reimbursed  the  amount  paid  from  the 
rents  and  protits  received  from  this  land.    The  moneys  of  the  estate,  so  fitr 
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as  the  plaintiff  has  become  entitled  to  their  appropriation,  have  been  deposited 
with  the  New  York  Life  Insurance  &  Trust  Company,  but  that  company  has 
not  been  required  fully  and  formally  to  account  to  the  plaintifC;  but  no  in- 
justice will  result  from  the  direction  contained  in  the  judgment  on  this  sub- 
ject, for  a  atittement  of  the  accounts  of  the  trust  company  is  required  to  be 
made  out  and  delivered  in  the  action.  That  will  furnish  the  plaintiff  with 
all  the  information  that  is  necessary  in  tlie  progress  of  the  case,  and  in  ascer- 
taining the  amount  which  lie  may  be  entitled  to  recover.  As  tlie  interlocu- 
tory judgment  has  been  entered,  it  should  be  so  far  changed  and  modified  as 
to  extend  the  period  of  the  accounting  for  seven,  instead  of  six,  years,  and, 
as  so  modified,  it  will  afford  full  protection  for  all  the  rights  of  the  plaintiff 
and  the  intestate,  as  they  existed  at  the  time  of  the  commencement  of  the 
action ;  and,  as  modlQed.  the  judgment  should  be  affirmed,  without  costs.  All 
«oncur. 


Swan  v.  Jackson. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    Deoambep  10, 1889.) 

NXOUOESCI— DA.NOBK0178  APPLIANOS— LlABILITT  Or  MjLKUFACTUKBK. 

An  ice-chest,  with  a  platform  six  feet  from  the  ground,  to  l>e  used  in  putting  in 
ice,  Is  not  a  naturally  dangerous  article;  and  the  manufacturer  is  not  liable,  to  a 
person  who  uses  it  with  consent  of  the  purctuuer,  for  any  defect  therein. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  Joseph  Swan  against  John  F.  Jackson  to  recover  damages  for 
injuries  sustained  by  reason  of  defendant's  negligence  in  mailing  an  ice-chest, 
by  reas(m  of  a  defect  in  which  pluintiff  whs  injured.  There  was  judgment 
4ismissing  the  complaint.    Plaintiff  apjieals. 

Argued  before  Baknard,  P.  J.,  and  Dykhan  and  Pratt,  JJ. 

Chas.  J.  Patterson,  for  appellant.    Jisaae  Fromtne,  for  respondent. 

Dykhan,  J.  The  defendant  in  this  action  constructed  an  ice-box  for  one 
Jolin  Boeltclier,  who  kept  a  meat  market  in  the  city  of  Brooklyn.  The  box 
was  about  12  feet  high,  and  upon  tlie  front  side  there  was  a  platform  about  6 
feet  high  from  the  floor.  The  platform  was  supported  by  iron  arms  and  was 
designed  as  a  standing  place  for  men  who  were  filling  the  ice-box,  to  enable 
them  to  place  the  ice  in  the  box,  when  the  ice  was  hoisted  for  that  purpose  by 
ropes  and  pulleys.  There  was  testimony  tending  to  show  that  these  iron  arms 
were  defective.  The  plaintiff  was  in  the  employ  of  an  ice  company  which 
supplied  Boettcher  with  ice,  and  it  was  the  duty  of  the  plaintiff  to  deliver 
and  deposit  the  ice  into  the  box.  To  enable  him  to  perform  that  duty,  he  was 
obliged  to  go  upon  the  platform  with  another  man ;  and  while  he  was  so  upon 
the  platform,  engaged  in  placing  ice  into  tlie  box,  one  of  the  iron  arms  broke, 
and  gave  way,  and  let  the  platform  down,  and  tlie  plaintiff,  in  falling,  received 
very  severe  injuries.  The  plaintiff's  complaint  was  dismissed  upon  the  trial 
at  the  close  of  his  case,  and  he  has  appealed  from  the  judgment. 

Negligence  is  an  omission  of  duty,  or  the  violation  of  the  obligation  which 
'enjoins  care.  Generally,  the  law  imposes  no  liability  where  there  is  no  priv- 
ity; and  hence  the  rulf;  by  which  actions  of  this  character  are  determined  is 
that  a  stranger  cannot  recover  from  the  builder  for  damages  resulting  from 
the  defective  construction  of  any  edifice,  structure,  or  article,  after  the  title 
of  the  object  has  changed,  and  has  passed  from  his  possession,  control,  and 
-direction;  the  reason  for  the  rule  being  that  the  person  sought  to  be  charged 
has  no  connection  with  the  wrong,  because  the  entire  control  of  the  article 
has  passed  from  the  builder,  and  is  at  the  time  of  the  Injury  subject  to  the 
existing  owners  and  proprietors.  Judge  Stronq,  in  his  opinion  in  the  case 
of  Mayor  v.  Curdiff,  2  N.  Y.  175,  illustrated  the  rule  by  the  following  hypo- 
thetical case:  "A  carpenter  is  hired  to  build  a  barn  and  furnish  the  materials. 
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He  carelessly  places  a  timber,  slightly  defective,  under  the  mow,  and  the  bam 
is  accepted  by  the  owner.  Some  years  afterwards  the  timber,  owing  to  its 
original  defect,  breiiks,  and  falls  upon  a  laborer,  who  sustains  a  serious  in- 
jury. Can  he  recover  of  the  carpenter?"  After  stating  another  suppositional 
case  in  the  same  connection,  be  says:  "I  know  of  no  decision  which  would 
authorize  a  recovery  under  such  circumstances."  The  case  of  Loop  v.  Litch- 
field, 42  N.  Y.  351,  was  this:  The  defendants  in  that  action  manufactured 
a  balaiicp-wheel  for  sale,  and  sold  it  to  one  CiUlister,  who  purchased  it  for  his 
own  use  in  a  machine  for  sawing  wood  by  horse-power.  Tliere  was  a  hole 
in  the  rim  of  the  wheel,  caused  by  shrinkage  in  casting,  which  weakened  the 
wheel.  That  defect  was  visible,  and  the  attention  of  Callister  was  called  to  it 
before  the  purchase.  Tho  defendants  tilled  the  cavity  with  lead,  secured  by 
a  bolt,  to  receive  which  a  hole  was  drilled  through  the  rim,  still  further  weak- 
ening the  wheel;  and  it  was  then  painted  over,  and,  by  the  request  of  Cal- 
lister, adjusted  to  the  machine  by  the  defendants.  After  it  had  been  in  use 
over  four  years,  the  wheel  burst,  parting  where  it  bad  been  drilled  to  receive 
the  bolt,  and  a  fragment  struck  the  plaintiff's  intestate,  who  was  using  the  ma- 
chine with  the  consent  of  Callister,  with  such  violence  as  to  cause  his  death. 
In  that  case,  it  was  decided  by  the  court  of  appeals  in  an  action  brought  un- 
der the  statute  for  causing  death  by  negligence,  that  the  plaintiff  could  not 
recover.  This  case  and  the  suppositional  case  of  Judge  Stbonq  have  been 
cited  fully,  because  they  bear  much  similarity  to  the  case  in  hand.  The  case 
of  Losee  v.  Olute,  51  N.  Y.  494,  bears  much  resemblance  to  the  last  case,  and 
WHS  decided  in  tiie  same  way,  upon  the  same  principle;  and  we  think  these 
cases  are  decisive  of  this  apfieal.  Yet,  notwithstanding'the  well-settled  rule 
of  law  which  we  have  stated,  the  builder  or  manufacturer  of  an  article  may 
incur  liability  to  third  parties  where  the  defects  are  such  as  to  render  the  ar- 
ticle itself  imminently  dangerous,  and  where  serious  injury  and  misfortune 
would  result  from  its  use.  The  case  of  Thomas  v.  Winchester,  6  N.  Y.  397. 
involved  that  principle,  and  in  the  subsequent  cases  of  Cou^Atrv  t.  WoolenCo.^ 
56  N.  Y.  124.  and  Deolin  v.  Smith,  89  N.  Y.  470,  the  doctrine  was  extended 
so  as  to  apply  to  tlie  erection  of  a  very  high  scaffold.  In  the  former  case  the 
scaffold  was  about  50  feet  from  the  ground,  and  in  the  latter  it  was  about  90 
feet.  In  both  these  cases  the  court  of  appeals  reached  the  conclusion  that 
misfortune  to  third  persons,  not  parties  to  the  contract,  would  be  a  natural 
and  necessary  consequence  of  the  builder's  negligence,  and  that  the  casea 
were  taken  out  of  the  operation  of  the  general  rule  of  law  by  that  fact.  Now, 
the  plaintiff  seeks  to  bring  this  case  within  these  last-named  decisions,  and 
the  decision  of  the  English  court  of  appeal  in  the  case  of  Heaven  y.  Pender, 
L.  B.  9  Q.  B.  Div.  302.  We  <lu  not  think  this  case  sutflciently  analogous  to 
the  last-named  cases  to  justify  the  application  of  the  principle  upon  which 
they  were  decided.  The  scaffold  in  questiim  was  six  feet  from  the  floor,  and 
constructed  and  intended  to  sustain  the  weight  of  a  roan  while  he  was  filling 
the  ice-box;  and  we  do  not  think  it  can  be  assumed  that  misfortune  or  injury 
to  third  persons,  not  parties  to  the  contract,  would  be  a  natural  and  necessary 
consequence  of  the  imperfect  construction  of  the  box  or  the  scaffold,  within 
tlie  meaning  of  the  decisions  invoked  in  and  of  this  action.  Our  conclusion 
is  that  this  case  is  to  be  controlled  by  the  general  rule  of  law  established  in 
this  state,  and  not  by  tlie  exceptions  to  that  rule  recognized  in  the  rase  of  Dev- 
lin V.  Smith,  89  N.  Y.  470.    The  judgment  should  be  affirmed,  with  costs. 


Bidden  e.  Thrall  et  al. 
(Supreme  Court,  General  Term,  Secorul  Department,    December  10, 188IL) 

OiTTS — Cattsa  Mortis — Death  of  Dosor. 

The  evening  before  Roing  to  a  hospital  decedent  delivered  to  plaintiff  a  tin  box, 
expressing  a  fear  that  he  would  die  from  the  results  of  a  surgical  operation  whidk 
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be  was  to  undergo  at  the  hospital,  and  declaring  that  if  he  did  not  return  plaintiff 
was  to  have  the  box  and  its  contents.  He  underwent  the  operation  8  days  after  his 
admission  to  the  hospital,  aod  died  11  days  later.  Held  a  valid  gift  causa  mortte, 
though  "technically  "  death  resulted  from  a  thinning  of  the  muscular  fibers  of  th« 
heart,  and  not  from  the  direct  results  of  the  operation.' 

Apppnl  from  special  terra,  Kings  county. 

Action  by  James  A.  Ridden  Hgainsl  Jatnea  H.  Thrall,  as  administrator,  eta, 
of  Charles  H.  Edwards,  deceased,  and  another,  to  determine  the  validity  of 
an  allejied  gift  caiisa  mortis  made  to  plaintiiT  by  defendants'  decedent.  From 
a  judgmfnt  in  plaintiff's  favor,  defendants  appeal. 

Argued  before  Bahxard,  P.  .1.,  and  Dykman  and  Peatt,  JJ. 

Nortoood  t&  Coggeshail,  {Carlisle  Norwood,  Jr.,  of  counsel,)  for  appellants. 
Harris  &  Conein,  [John  H.  Corwin  and  Wm.  D.  Veeder,  of  counsel,)  for  re- 
spondent. 

Dykman,  J.  This  is  an  appeal  from  a  judgment  entered  in  faror  of  the 
plaintiff  after  a  trial  before  a  judge  without  a  jury.  Tiie  action  was  com- 
menced against  the  Manhattan  Savings  Institution ,  for  the  recovery  of  82,208.54 
deposited  in  the  bank  by  Charles  U.  Edwards,  deceased;  and,  when  the  pres- 
ent defendants  interposed  a  claim  to  the  fund  as  the  administrators  of  Ed- 
wards, the  savings  bank  obtained  an  order  of  interpleader,  and  the  money 
was  left  In  the  bank,  subject  to  tlie  judgment  and  order  of  the  court.  The 
material  facts  are  these:  The  plaintiff  and  Charles  H.  Edwards,  deceased, 
were  warm  personal  friends.  They  grew  up  together,  and  the  friendship  of 
their  childhood  continued  unbroken  in  their  manhooid,  and  their  relations 
were  at  all  times  very  intimate.  For  a  year  and  a  half  before  his  death,  Ed- 
wards lived  with  tlie  plaintiff;  and  when  lie  became  afflicted  with  hernia, 
and  was  about  to  go  to  the  hospitil,  to  submit  to  a  surgical  operation  for  that 
difficulty,  on  the  Ist  day  of  October,  18b8,  he  went  down-stairs  in  the  even- 
ing with  a  japanned  tin  box,  about  8  inches  long,  6  inches  wide,  and  about  4 
inches  deep,  with  a  brass  handle  on  the  top  of  tlie  box.  The  plaintiff  was  in 
the  room  with  Edwards,  and  his  wife  was  in  the  adjoining  room,  with  the 
door  open  between  the  two  rooms.  Edwards  then  said  he  was  going  to  the 
hospital,  to  have  an  operation  performed,  and,  if  he  did  not  return,  he  wished 
the  plaintiff  lo  have  the  box,  and  its  contents;  and  then  handed  the  box  to 
the  plaintiff,  who  received  it,  and  held  it  on  bis  lap.  Then  the  wife  of  the 
plaintiff  entered  the  room,  and  he  said  to  her:  "Sophia,  Charles  has  given  me 
this  box,  as  he  is  going  to  the  hospital.  If  he  doesn't  return,  the  box  is  for 
me  to  keep,  as  my  own."  Then  Edwards  arose,  and  said:  "Yes,  Mrs.  Rid- 
den, If  I  never  come  back,  this  is  for  Jim."  The  key  to  the  box  was  tied  to 
the  liandle.  The  wife  of  the  plaintiff  then  took  the  box  and  wrapped  it  up, 
and  put  it  in  a  place  of  safety,  and  kept  it.  Edwards  wept  at  the  time,  and 
expressed  much  concern  respecting  the  result  of  the  contemplated  operation; 
and.  when  the  plaintiff  endeavored  to  clieer  him,  and  dissipate  his  fears,  he 
said:  "Oh,  JimI  you  don't  know.  I  don't  fear  the  operation,  but  I  fear  the 
reeults."  He  evidently  feared  he  would  die  from  the  operation.  He  left  the 
house  of  the  plaintiff  on  the  2d  day  of  October,  1888.  The  same  day  he  was 
admitted  to  the  hospital,  and  never  returned.  He  underwent  the  surgical 
operation  on  the  5th,  and  died  on  the  16th.  Edwards  was  a  single  man,  about 
46 years  of  age,  and  left  no  relatives  nearer  than  first  cousins;  and  of  those 
be  had  no  knowledge,  for  he  told  the  plaintiff,  in  his  conversation  the  even- 
ing before  he  left  for  the  hospital,  that  he  had  no  relatives,  that  he  knew 
of,  living.  According  to  the  testimony  of  the  house  surgeon  of  the  hospital 
where  Edwards  died,  the  cause  of  his  death,  as  indicated  by  the  autopsy,  so 
far  as  could  be  determined,  was  myocarditis,  or  a  thinning  of  the  muscular 

>  Concerning  what  oonstltates  a  valid  gift  cau«a  morHs,  see  Walsh  v.  Bank,  ante,  689, 
•Ddnota. 
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Ubera  of  the  heart.  The  testimony,  however,  is  unsatisfactory:  for  the  wit- 
ness said,  "technically"  such  was  the  canse  of  his  death,  and  how  far  that 
should  qualify  liis  testimony,  we  cannot  ascertain.  The  tin  box  so  delivered 
to  the  plRintiff  by  Edwards  contained  16  savings  bwak  boolts,  with  credits 
aggregating  about  ^0,000,  among  which  was  the  boolc  issued  by  the  Man- 
haltiin  Sjavings  Institution,  with  a  credit  of  the  amount  claimed  in  this  action. 
Abont  one  week  after  the  death  of  Edwards,  the  wife  of  the  plaintiff  found 
a  letter,  written  and  signed  by  Edwards,  under  the  cover  of  tlie  bureau  in 
bis  room,  inclosed  in  an  unsealed  envelope  directed  to  the  plaintiff,  of  which 
the  following  is  a  copy:  "Bkooklyn,  Sept.  80.  1888. 

"Jamen  A.  Hidden — Friend  Jim:  Should  I  not  survive  from  the  effects 
of  the  operation  about  to  be  performed  on  me  at  St.  Luke's  Hospital,  this  is 
my  last  will  and  request:  that  you  will  take  charge  of  my  body,  and  have  it 
placed  in  my  family  plot  In  Greenwood  Cemetery,  and  also  that  you  will  take 
full  charge  of  all  my  personal  effects,  of  every  kind,  and  to  have  and  bold 
the  same  unto  yourself,  your  heirs  and  assigns,  forever.  You  will  find  my 
papers,  and  all  my  accounts,  in  the  box.  G.  H.  Edwards." 

The  uncontradicted  testimony  upon  the  trial  established  the  facts  as  we 
have  recited  them,  and  the  trial  judge  found  and  directed  that  theyconsti-. 
tuted  a  valid  gift  causa  mortia,  and  that  the  plaintiff  was  entitled  to  the  fund 
as  the  donee  of  the  depositor.  Gifts  in  prospect  of  death  are  natural,  and  it 
is  a  curious  fact  that  the  son  of  Ulysses  made  a  valid  and  effectual  gift  causa 
mortis  to  Pintus  of  his  treasure,  in  view  of  the  peril  he  was  to  encounter 
with  the  suitors.  Homer's  Odyssey,  bk.  17.  Such  gifts  were  well  known 
and  well  regulated  in  the  Roman  civil  law,  and  the  common  law  on  the  sub- 
ject was  derived  wholly  from  that  system  of  jurisprudence.  We  have  not. 
however,  adopted  ^11  the  formalities  of  the  civil  law;  but  our  law  views  them 
as  conditional  gifts,  to  be  made  in  contemplation  and  expectation  of  death  by 
the  donor,  from  some  cause  imminent  and  impending,  or  the  conceived  near 
approach  of  natural  death, — imminency  of  foreseen  peril  or  apprehended  ap- 
'  proach  of  death  from  existing  sickness,  from  which  tliere  is  no  recovery.  It 
is  essential  to  the  validity  of  such  gifts  that  there  shall  be  a  present  delivery 
in  contemplation  of  death,  and  death  without  recovery  from  the  ailment  or 
illness  from  which  the  donor  then  suffers,  and  which  induced  bis  apprehen- 
sion of  death.  If  the  ailment  of  the  donor  furnishes  him  with  an  admonition 
of  the  near  approach  of  death,  and  the  gift  l)e  mtule  in  view  of  approaching 
dis.solution,  the  law  is  so  far  satisUed;  and,  if  unrevoked  in  his  life-time,  and 
he  do  not  recover,  or  escape  from  the  impending  peril  of  death,  the  title  of 
the  donee  becomes  absolute  and  perfect  at  his  death,  and  by  relation,  from 
the  time  of  the  actual  delivery  of  the  property.  The  foregoing  propositions 
are  sustained  by  the  following  authorities:  1  Story,  Eq.  Jur.  g  606;  2  Kent, 
Cumm.  444;  Qrymes  v.  Hone,  49  N.  Y.  17;  Irish  v.  Nutting,  47  Barb.  370. 
There  is  no  reason  why  gifts  should  not  be  upheld  as  well  as  sales.  Both 
are  based  upon  the  rigiit  of  all  people  to  do  what  they  will  with  their  own. 
Gifts  are  made  without  money  and  without  price,  from  motives  of  affection 
or  esteem,  while  grants  are  made  for  a  consideration.  Sales  throughout 
the  world  are  made  verbally,  and  perfected  by  physical  transfer  and  accept- 
ance-of  the  subject,  and  gifts  are  made  in  the  same  way,  and  consummated 
by  delivery;  and  one  method  of  transfer  should  be  as  free  as  the  other.  De- 
vises and  bequests,  like  donations  catwa  taortis,  are  but  gifts,  to  lake  effect 
absolutely  only  upon  the  death  of  the  giver;  and,  if  they  are  to  be  surrounded 
with  safeguards  beyond  this  requisite  in  transactions  between  the 'living, 
let  it  be  so,  but  let  not  the  intention  of  donors  be  defeated.  In  this  case, 
Edwards  intended  to  give  the  tin  box  and  its  contents,  if  he  did  not  return 
from  the  hospital,  to  the  plaintiff;  and  the  evidence  manifests  the  presence 
of  every  element  necessary  to  constitute  a  gift  in  prospect  of  death.  It  never 
was  revoked:  and  the  donor  never  returned  from  the  hospital,  and  never  re- 
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■covered  from  the  illness  from  which  bp  wrs  siiffprinj^  at  tho  time  when  he 
made  the  gift.  Much  is  said  by  the  appellants  respecting  the  immediate  cause 
■of  the  death  of  Edwards  at  the  hospital,  and  their  contention  is  that  he  died 
■of  a  disease,  and  from  a  cause,  whicli  he  did  not  anticipate,  and  from  a  peril 
which  he  did  not  foresee,  when  he  made  the  gift;  but  tliere  is  no  insistence 
that  he  recovered  from  tlie  Illness  or  survived  the  pei'it  from  which  he  ap- 
prehended his  death.  When  he  made  the  gift,  he  was  under  the  shadow  of 
■a  great  danger.  He  wsis  al>out  to  submit  to  asurgical  operation  whicli  he  ap- 
prelienoed  would  be  serious,  and  might  be  fatal;  and,  if  he  never  returned 
from  tLd  hospital,  the  property  was  to  belong  to  the  plaintift.  His  return 
'was  the  only  condition  impressed  upon  the  gift;  and  there  is  no  reason  why 
the  court  should  impose  another,  or  any  additional  contingency.  While  there 
«re  expressions  in  books  and  opinions  of  judges  which,  considered  separately, 
favor  the  contention  of  the  appellants,  yet  there  are  as  many  which  look  the 
other  way.  All  sorts  of  views  have  been  expressed  by  judges  upon  the  sub- 
ject of  gifts  causa  mortis,  and  tliey  are  incapable  of  reconciliation.  The  as- 
sertion is  often  found  in  books  that  the  donor  must  die  of  the  ailment  or  peril 
in  view  when  the  gift  was  made,  and  the  expression  is  sufficiently  accurat«; 
for,  if  the  donor  recover  or  escape  from  the  impending  peril,  the  gift  is  thereby 
■defeated,  not  because  death  did  not  ensue  from  the  illness  or  peril  in  view, 
but  because  it  did  not  result  at  all.  If  a  person  in  the  last  stages  of  a  fatal 
4lisease  made  a  gift  in  expectation  of  death  therefrom,  and  died  in  a  few  days 
from  heart  failure,  without  having  recovered  from  the  illness,  the  gift  would 
t>e  valid,  because  the  revocation  depended  upon  the  recovery  of  the  giver,  and 
that  event  never  happened.  In  this  case,  if  Edwards  had  been  prostrated 
with  a  malignant  disease,  from  which  he  expected  to  die,  and  made  the  gift 
he  did  in  prospect  of  death  therefrom,  and  then  died  of  niyocarditis  in  10 
■days,  and  before  he  recovered  from  the  disease  which  prompletl  the  donation, 
the  gift  would  be  complete.  The  gift  was  only  ambulatory  and  incom|>lete 
■during  bis  life-time,  and  in  case  he  recovered  from  his  illness.  Our  view  is 
that  such  a  gift  is  only  deteated  by  a  revocation  in  the  life-time  of  the  donor, 
or  recovery  from  the  illness  or  escape  from  tl^e  danger  in  view  at  the  time  of 
■execution  of  the  gift;  and,  if  death  intervenes,  from  a  sudden  and  unforeseen 
-cause,  Iwfore  such  recovery  or  escape,  the  gift  stands  complete,  and  the  title 
vests  absolutely  in  the  donee.  A  different  conclusion  would  defeat  the  in- 
tention of  the  donor,  which  the  law  is  careful  to  execute.  Tlie  essential  con- 
•ditions  of  a  gif t  causa  mortis  are  contemplation  of  deatli,  clearly-expressed 
^intention  to  make  a  present  gift,  and  a  delivery  of  the  subject-matter  thereof. 
A  delivery  of  the  bank-book  which  was  the  evidence  of  the  claim  against  the 
bank,  and  the  death  of  the  donor  without  a  revocation  of  the  gift,  and  with- 
out a  recovery  or  e8ca[>e  from  the  dreaded  peril,  was  sutficieut  to  vest  the  fund 
in  question  in  the  plaintiff.  Champney  v.  Manohard,  39  N.  Y.  Ill;  Westerlo 
-V.  De  Witt,  '6Q  N.  Y.  340.  The  judgment  appealed  from  should  be  affirmed, 
with  costs. 


Ralph  v.  Buickell  et  al, 

(Supreme  Court,  Oeneral  Term,  Fourth  Department.    November,  1888.) 

PABTifBKSHip— Firm  Debts— IirornDnAL  Asbbts. 

A  partner  can,  by  a  general  assignment,  devote  tils  individual  property  to  the 
payment  of  debts  due  by  the  flrm. 

Appeal  from  judgment  on  report  of  referee. 

This  judgment  was  entered  in  Oswego  county,  April  15, 1889,  setting  aside 
-as  fraudulent  and  void  a  general  assignment  made  l>y  lirickeil  to  Wilcox.  On 
the  (>th  March.  Ib84,  tlie  plaintiS  duly  recovered  a  judgment  against  the  de- 
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fendant  Brickell  for  $656.41  damages  and  costs,  for  rent  due  upon  a  1eas» 
given  b.v  plaintiff  to  Brickell  on  July  16, 1881.  On  August  4,  1881.  Brickell 
and  one  W.  8.  Gardner  entered  into  an  arrangement  whereby  it  was  agreed 
lliat  tliey  would  conduct  and  carry  on  a  grocery  business,  aa  copartners,  in 
the  store  covered  by  the  lease,  under  the  firm  name  of  W.  S.  Gardner  &  Co., 
Gardner  to  be  paid  for  his  personal  services  in  the  management  thereof  th» 
sum  of  $15  per  week,  and  one-third  of  the  net  profits  of  the  business,  if  any. 
but  not  to  be  liable  for  any  losses  in  the  business.  Under  this  agreement,  the 
business  was  carried  on  in  the  firm  name  of  W.  S.  Gnidner  &  Co.  until  on  or 
about  July  1,  1883;  Brickell  contributing  all  the  capital,  and  Gardner  con- 
tributing his  services  under  the  arrangement.  The  business  was  a  losing 
one,  and  there  were  no  profits;  and  Gardner  received  nothing,  and  was  entit- 
led to  notliing,  but  the  615  per  week.  During  all  this  time,  Brickell  was  in 
the  employ  of  Francis  H.  Legfrett  &  Co.,  a  wholesale  grocery  house  of  New 
York  city,  traveling  and  selling  gnods  for  them,  under  the  arrangement  that 
lie  was  to  have  for  his  services  one-th  rd  of  the  net  profits  on  the  goods  sold 
by  him;  all  losses  and  expenses  of  every  kind  on  the  sales  made  by  him  to  be 
first  deducted,  in  arriving  at  the  net  profits.  During  the  time  W.  S.  Gardner 
&  Co.  conducted  business,  the  firm  of  Francis  H.  Leggett  &  Co,,  through 
Brickell,  sold  and  delivered  to  W.  S.  Gardner  &  Co.  gootis  from  time  to  time; 
and  on  July  1,  1883,  the  firm  of  W.  B.  Gardner  &  Co.,  upon  such  sales,  was 
indebted  to  the  firm  of  FranciH  H.  Leggett  &  Co.  in  about  the  sum  of 
91,465.54.  At  that  date,  W.  S.  Gardner  assigned  to  Brickell  all  his  interest 
in  the  firm  of  W.  S.  Gardner  &  Co.,  and  in  the  goods  and  business  of  the 
firm;  Brickell  agreeing,  as  the  consideration  of  the  sale,  to  assume  and  pay 
all  the  firm  debts.  This  transfer  and  agreement  was  in  writing.  Shortly 
after  this,  and  on  10th  July,  1883,  Brickell  executed  to  the  defenduit  Wilcox 
a  general  assignment  for  the  benefit  of  cre<1itors,  in  which  he  preferred,  first, 
the  debt  to  Francis  H.  Leggett  &  Co.;  then,  a  debt  to  Tliomas  Kingsford,  of 
8100.24,  and  the  debt  of  plaintiff;  and,  after  that,  his  other  debts,  to  be  paid 
pro  rata.  The  assets  amounted  to  about  $1,200.  The  foregoing  facts  were 
found  by  the  referee,  and  he  also  found,  as  matter  of  fact,  that  the  purchase 
of  Gardner's  interest  by  Brickell  was  made  in  good  faith,  and  without  any  In- 
tent to  hinder,  delay  or  defraud  creditors  of  the  firm;  and  that  the  general 
assignment  of  Brickell  "appropriates  all  the  property  of  the  assignor  to  the 
payment  of  debts  for  which  he  is  liable,  in  one  capacity  or  another,  and  the 
same  must  stand,  unless  it  be  fraudulent  in  law,  t^cause  of  the  distribution 
of  the  assets  in  the  payment  of  debts  contrary  to  law  by  the  preferential  ap- 
propriation of  the  individual  property  of  Brickell  to  the  payment  of  the  firm 
debts  of  W.  S.  Gardner  &  Co.,  to  the  prejudice  of  the  plaintiff."  The  referee 
then  held,  as  matter  of  law,  that,  by  the  transfer  from  Gardner  to  Brickell, 
the  firm  property  l)ecame  the  individual  property  of  BrickeU,  and  that  he  had 
no  right,  as  against  his  individual  creditors,  to  prefer  a  firm  creditor,  and 
upon  that  ground  declared  the  assignment  void  as  against  plaintiff,  an  indi- 
vidual creditor.  The  defendants  duly  excepted.  It  further  appears  in  the 
case  that  all  the  property  that  passed  under  the  assignment  was  what  re- 
mained of  the  firm  property.  The  case  does  not  contain  ail  the  evidence. 
Defendants  appeal. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Mbrwin,  JJ. 

D.  P.  Morehouse,  for  appellants.    JSf.  C.  Benedict,  for  respondent. 

Mervtim,  J.  The  referee,  in  his  findings  of  fact,  in  effect  n^iatives  th» 
existence  of  any  cause  for  setting  aside  the  assignment,  except  such  as  may 
be  inferred,  as  matter  of  law,  by  reason  of  the  preference  of  the  firm  creditor, 
so  that,  if  the  referee  was  not  correct  in  his  conclusion  on  this  subject,  the 
judgment  cannot  be  supported.  It  would  not  be  warr.inted  by  the  facts 
found.    Stoddard  v.  Whiting,  46  N.  Y.  627.     Upon  such  facts,  it  would  bft 


Digitized  by 


Google 


Sup.  Ct]  RALPH    t«.  BHICKELL.  827 

erroneons.  CoUender  v.  PJtelan,  79  K.  Y.  866.  The  question,  then,  is,  can 
one  partner,  by  a  gnneral  nasignment,  devote  his  individual  property  to  tho 
payment  of  a  flnn  debt?  A  court  of  equity,  in  the  distribution  of  equital>l» 
assets,  applies  the  rule  that,  as  between  the  joint  and  separate  creditors  of 
partnersi  the  partnership  property  is  to  be  first  applied  to  the  payment  of  th» 
partnership  debts,  and  the  separate  property  of  the  individual  partners  to  the 
pavment  of  their  separate  debts.  Meech  v.  Allen,  17  N.  Y.  301.  In  Re  Es- 
tate of  Gray,  111  N.  Y.  404,  18  N.  E.  Rep.  719,  this  rule  was  applied  to  the 
distribution  of  the  assets  of  a  deceased  partner  in  the  hands  of  bis  administra- 
tor. In  Wilson  v.  HoberUon,  21  N.  Y.  587,  it  was  held  that  the  appropria- 
tion, in  a  general  assignment  by  an  insolvent  Hrm,  of  partnership  property  to 
the  payment  of  the  individual  debts  of  one  partner,  avoids  the  assignment,  at 
the  suit  of  the  firm  creditors.  Such  an  assis^nment  assumes  to  appropriatir 
the  share  of  one  partner  to  the  payment  of  debts  that  neither  he  nor  his  prop- 
erty is  liable  for.  No  case  is  cited  showing  that  a  like  rule  applies  to  the  case 
of  an  assignment  by  one  partner  of  his  individual  property  for  the  payment 
of  firm  debts,  except  the  case  of  Jackson  v.  Cornell,  1  Sandf.  Ch.  848.  In 
that  case,  it  was  held  by  yice-Chancellor  Sandfoud,  in  1844,  that  such  an 
assignment,  preferring  the  firm  creditors  to  the  exclusion  of  the  individual^ 
was  fraudulent  and  void,  as  to  the  latter.  On  the  other  hand,  there  are  many- 
cases  laying  down  a  contrary  rule.  In  Ktrby  v.  Schoonmaker,  3  Barb.  Cli. 
46.  (decided  in  1848,)  it  was  said  by  Chancellor  Walwoiith  that  copartners 
may  assign  their  individual  as  well  as  their  partnership  propfrty  to  pay  the- 
joint  debts  of  the  firm,  thereby  giving  the  creditors  of  the  liiro  a  preference 
over  the  separate  creditors.  This  doctrine  was  followed  in  Van  Rossum  v.. 
Walker,  11  Barb.  237,  where  the  question  was  directly  met  and  passed  upon. 
It  was  approved  by  .Judge  Allen  in  O^Neil  v.  Salmon,  25  How.  Pr.  252.  Tlier» 
are  several  other  cases  to  the  same  effect.  Becker  v.  Leonard,  42  Hun,  224; 
Haynes  v.  Brooks,  Id.  528;  Smith  v.  Ferine,  1  N.  Y.  Supji.  495.  In  Crook 
V.  Hindskopf,  105  N.  Y.  476,  12  N.  E.  Bep.  174,  it  is  said,  in  reference  to  » 
general  assignment,  that  it  is  lawful  for  an  insolvent  member  of  a  firm  to 
devote  his  individual  property  to  the  payment  of  firm  debts,  or  to  any  debt 
owing  by  him  to  his  partners,  to  the  exclusion  of  his  individual  creditor;  and 
no  Inference  of  fraud  can  legally  ho  derived  from  snch  disposition.  It  tbua 
seems  to  be  well  settled  on  authority  tliat  a  preference  of  a  firm  debt  by  on& 
partner,  in  an  assignment  of  his  individual  property,  does  not  make  the  as- 
signment void.  Partners,  as  between  themselves,  have  an  equitable  right  to- 
bave  the  partnership  property  applied  lirst  to  the  payment  of  the  partnership' 
debts;  and,  in  certain  circumstances,  this  inures  to  the  benefit  of  the  creditors- 
of  the  firm,  and  is  sometimes  called  a  "lien."  Saunders  v.  Rellly,  105  N.  Y. 
20,  12  K.  E.  Rep.  170.  There  is  no  such  lien,  as  between  the  separate  part- 
ners and  their  individual  creditors.  Selden,  J.,  in  Meech  v.  Allen,  auprcu. 
Each  partner  can,  therefore,  as  long  as  be  has  control  of  his  property,  use  it 
to  pay  either  class  of  debts,  for  he  is  under  legal  obligation  to  pay  both^ 
BnowN,  J.,  in  Hurlheit  v.  Dean,  *41  N.  Y.  104.  The  general  rule  adopted 
by  conrts  of  equity,  when  distribution  is  made  by  the  court,  does  not  apply 
to  voluntary  dispositions,  by  partners  themselves,  that  are  in  other  respect» 
good.    It  follows  that  the  referee  erred  in  his  legal  conclusion. 

In  the  present  case,  it  is  at  least  doubtful  whether,  as  against  the  plaintiff, 
the  debts  preferred  are  not  to  be  deemed  individual  debts  of  the  assignor.  Aa 
between  the  assignor,  Brickell,  and  the  retiring  partner,  Gardner,  BrickelU 
iby  assuming  and  agreeing  to  pay  the  firm  debts,  became  the  principal  debtor^ 
and  individually  liable,  and  Gardner  was  simply  a  surety.  Colgrove  v.  Tall- 
man,  67  N.  Y.  95.  Gardner  certainly  had  the  right  to  have  the  assumed 
debts  treated  as  the  individual  debts  of  Brickell;  and  it  is  not  clear  that  th» 
plaintiff  has  any  better  position,  especially,  in  view  of  the  fact  that  all  tb» 
property  assigned  by  Brickell  was  firm  property  ai  the  time  of  the  dissolution. 
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Be  this  as  it  idr^,  the  conclimlon  reached  on  the  other  branch  of  the  case  is 
fatal  to  the  judgment.  Judgment  reversed  upon  the  exceptions,  and  a  new 
trial  ordered;  costs  to  abide  tlie  event.    All  concur. 


In  re  Wiley's  Estate. 
(Supreme  Cofurt,  Oeneml  Term,  First  Department.    Deoemtier  9, 1889.) 

'OUARDtAN  AND  'WaRI) — ACCOUNTINO  BT  GCARDIAN'B  AdMIXIBTRATKIX. 

Where  a  guardian  dies  before  floal  settlement,  his  administratrix  may  be  required 
by  the  surrogate's  court,  at  any  time,  to  render  an  account  of  the  trust  of  her  intes- 
tate, under  Code  Civil  Proc.  N.  T.  S  3606,  providing  that  the  surrogate's  court  shall 
have  the  same  jurisdiction  to  compel  an  administrator  to  account  which  it  wooU 
have  had  against  the  decedent,  if  his  letters  had  been  revoked. 

Appeal  from  surrogate's  court,  New  York  county. 

In  the  matter  of  the  estate  of  James  Wiley,  deceased,  his  ward,  Emily  L. 
3Iiddleton,  obtained  an  order  from  the  surrogate's  court  directing  Laura  £. 
Wiley,  the  administratrix  of  decedent's  estate,  to  render  an  account  of  her  in- 
■testate's  gtiai'dianship;  from  which  order  the  administratrix  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett,  J. 

Wilder,  Wilder  A  Lynch,  {E.  P.  Wilder,  of  counsel,)  for  appellant.  Dav- 
■enport.  Smith  A  Perkins,  {Qeorge  Putnam  Smith  and  Edxoard  C.  Perkins, 
•of  counsel,)  for  respondent. 

Yan  Brunt,  F.  J.  It  appears  that  James  Wiley,  deceased,  was  appointed 
general  guardian  of  the  estate  of  the  respondent  by  the  surrogate  of  this 
■county;  that  by  his  account  filed  on  the  1st  of  January,  1884,  he  showed  him- 
self  to  be  in  possession  of  her  estate;  that  he  died  on  the  23d  of  October,  1884, 
■and  on  September  20,  1889,  the  appellant,  Laura  £.  Wiley,  was  appointed  his 
administratrix.  The  respondent  attained  her  majority  on  the  8th  of  Novem- 
her,  1888.  The  respondent  having  presented  her  petition  to  the  surrogate  of 
New  York  county  to  compel  an  accounting,  the  surrogate,  on  the  26th  of 
September,  1889,  issued  a  citation  to  Laura  K.  Wiley,  requiring  her  to  show 
•cause  on  the  10th  of  October,  1889,  why  she  should  not  render  and  settle  an 
Account  of  the  proceedings  of  James  Wiley,  deceased,  as  guardian  of  the  re- 
spondent. Upon  the  return  of  this  order  the  appellant  filed  an  affidavit  set- 
ting up  that  she  had  only  recei  ved  her  letters  of  administration  on  the  20th  Sep- 
tember, preceding;  that  one  year  had  not  expired  since  letters  were  issued  to 
tier,  and  that  by  rea.son  thereof  the  surrogate  was  without  jurisdiction  in  the 
premises  to  compel  her  to  account;  that  tlie  appellant,  since  her  appointment, 
liad  retained  counsel  to  aid  her  in  making  diligent  search  for,  and  to  recover 
[)ossession  of,  the  property  of  the  trust-estate  of  which  the  deceased  was 
guardian;  that  no  portion  had  come  into  her  hands,  but  that  she  believed  con- 
siderable portions  of  it  might  be  recovered  by  proper  actions  brought  there- 
for. The  learned  surrogate,  upon  the  hearing,  directed  the  administratrix  to 
render  an  account  of  the  proceedings  of  said  James  Wiley  as  general  guard- 
ian of  the  respondent:  and  from  the  order  thereupon  entered  this  appeal  la 
taken. 

The  objection  which  seems  to  be  urged  is  that  the  surrogate  had  no  juris- 
diction  to  compel  the  accounting,  one  year  not  having  expired  since  the  issn- 
iiig  of  the  letters  of  administration.  We  tliink  tliis  objection  is  not  well 
founded,  as  the  right  to  compel  such  accounting  seems  to  be  distinctly  con- 
ferred by  section  2606  of  tlie  Co<le,  where  it  is  provided  that  the  surrograte's 
court  shall  have  the  same  jurisdiction  to  compel  an  executor  or  administrator 
of  the  decedent  to  account  wliicli  it  would  have  had  against  the  decedent,  if 
his  letters  had  been  revoked.  The  woid  "decedent"  refers  to  an  executor, 
administrator,  guardian,  or  testamentary  trustee  who  has  died.  Prior  to  this 
provision  of  the  Code,  it  would  appear  that  there  was  no  way  in  which  such 
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an  accounting  might  be  compelled,  except  upon  filing  a  bill  in  equity;  and  th» 
oumbersomeness  of  this  proceeding  was  intended  to  be  avoided  by  the  provis- 
ion in  the  Code  to  which  attention  has  been  called.  It  seems  to  be  clear  that 
it  was  th«  intention  that  the  representative  of  the  deceased  trustee  or  guard-' 
ian  might  be  called  upon  to  render  an  account  of  the  proceedings  of  his  intes- 
tate, where  such  intestate  had  been  a  guardian  or  trustee,  without  waiting- 
for  the  final  settlement  of  the  estate  of  such  deceased  guardian  or  trustee. 
It  was  simply  tailing  upon  the  representative  of  the  deceased  guardian  or 
trustee  to  render  an  account  of  his  trust,  and  bad  nothing  to  do  with  the  gen- 
eral accounting  in  respect  to  the  whole  of  his  estate.  In  view  of  this  provis- 
ion of  the  law,  there  does  not  seem  to  have  been  any  want  of  power  on  the- 
part  of  the  surrogate  to  order  the  accounting;  and  the  mere  fact  that  the  gen- 
eral guardian  had  dissipated  his  ward's  estate  does  not  seem  to  render  it  proper 
that  extraordinary  delays  should  be  indulged  in,  in  determining  the  deficiency 
which  may  exist.  The'  order  should  be  atBrmed,  with  $10  coats  and  disburse- 
ments. 

Babtlett,  J.,  concurs. 


Pendergast  v.  Greenfield  et  al. 
(Supreme  Vmirt,  General  Term,  First  Department    December  3, 1S89.) 

1.  Trusts — Accounttnq — Eqcitt  Jurisdiction— Account  Stated. 

An  action  on  a  declaration  of  trust,  whereby  defendant  acknowledgred  that  an  as- 
slKnmentto  him  was  "in  trust  only"  to  pay  certain  claims  against  his  assignor, 
brought  by  one  of  such  claimants  for  an  accounting  and  for  the  application  of  trust 
funds  to  trust  purposes,  is  properly  and  necessaruy  in  equity,  and  is  not  on  an  ac- 
count stated,  so  as  to  entitle  defendant  to  a  jury  trial,  though  the  complaint  allegea- 
tbat  from  time  to  time  accounts  were  had  between  the  parties  oonceming  the  trust 
fund,  and  that  at  a  certain  time  an  account  was  stated  between  them  showing  a  cer- 
tain amount  due  by  defendant,  under  his  trust,  as  this  is  simply  an  allegation  as  to- 
the  amount  agreed  upon  by  the  parties  as  applicable  to  the  trust  purposes. 

2.  Same — Accountiso. 

The  assignment  was  of  all  sums  payable  to  the  assignor  for  certain  work  nnder  a 
contract,  and  the  declaration  of  trust  provided  that  the  assignment  was  to  pay  "all 
liens,  claims,  debts,  and  demands  growing  out  of  said  work,  and  existing  against"' 
the  assignor  "  by  reason  of  said  work. "  Held,  that  this  referred  to  work  to  be  done 
until  the  completion  of  the  contract,  as  well  as  to  work  already  done,  and  covered 
moneys  fomisned  for  such  work  after  as  well  as  before  the  declaration  of  trust 
a  Same. 

When  defendant  neither  denies  the  averment  of  an  agreed  account,  nor  alleges- 
any  mistake,  he  is  entitled  to  no  credits  other  than  are  contained  therein. 

Appeal  from  special  term.  New  York  county. 

Action  by  Charles  H.  Pendergast,  as  receiver  of  the  Produce  Bank  of  the 
City  of  Hew  York,  against  Ernest  Greenfield,  as  trustee  and  individually,  im- 
pleaded with  the  Continental  National  Bank  of  New  York.  Defendant  Green- 
field appeals  from  a  judgment  for  plaintiff,  and  from  orders  (1)  denying  bis- 
motion  for  a  jury  trial,  (2)  granting  plaintiff  an  extra  allowance  for  costs, 
and  (3)  denying  a  motion  for  new  trial. 

Argued  before  Van  Brttnt,  P.  J.,  and  Daniels  and  Barrett,  JJ. 

Burton  N.  Harrison,  for  appellant.  Strong  &  Cadtoalader,  (John  L,  Cad- 
toalader,  uf  counsel,)  for  respondent. 

Barrett,  J.  This  action  is  founded  upon  a  declaration  of  trust  executed 
by  the  defendant  on  the  24tli  day  of  January,  1880,  whereby  he  acknowledged 
that  an  assignment,  executed  contemporaneously  by  one  Decker,  was  made- 
to  him  (Greenfield)  "as  trustee  and  in  trust  only"  for  certain  specified  pur- 
poses. The  assignment  vested  in  the  defendant  all  sums  payable  by  the  city 
for  the  improvement  known  as  the  "Kiverside  Drive."  Decker's  firm  were- 
the  contractors  fur  its  construction;  and  the  bank,  of  wtiich  tlie  plaintiff  is- 
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receiver,  had  discounted  Decker  &  Ck>.'s  notes  to  a  large  amount,  to  enable 
tliera  to  carry  on  the  work.  Prior  to  the  date  aboye  mentioned,  assif^nments 
were  made  which  vested  in  Decker  individually  all  the  rights  of  his  Brm  in 
their  contract  with  the  city.  He  thereupon  assigned  all  such  rights  to  the 
defendant,  and  the  latt(>rthen  executed  the  trust  instrument  in  question.  By 
that  instrument  the  defendant  acknowledged  that  the  assignment  to  him  was 
"in  trust  only"  to  pay,  out  of  the  moneys  or  profits  derivable  from  the  Kiver- 
side  Drive  contract,  "all  liens,  claims,  debts,  and  demands  growing  out  of  said 
work,  and  existing  against  the  Brm  of  Decker  &  Co.,  or  either  member  thereof, 
as  such,  by  reason  of  said  work."  The  defendant  further  agreed  to  account 
to  De<:ker  for  all  moneys  or  profits  "received,  or  to  be  received,  under  or  by 
reason  of  the  assignment,  *  *  *  after  payment  of  said  liens,  claims, 
debts,  and  demands  by  him  to  be  paid  as  aforesaid."  Tlie  effect  of  these  in- 
struments— the  assignment  and  declaration  of  trust — was  to  create  the  rela- 
tion of  trustee  and  cestui  que  trust  between  Oreenfleld  and  all  the  persons 
whose  liens,  claims,  debts,  and  demands  were  thus  to  be  paid.  Among  the 
latter  was  the  Produce  Bank.  The  plaintiff,  as  its  receiver,  brought  this  ac- 
tion against  Greenfield  for  an  accounting,  and  for  the  application  to  the  pur- 
poses of  the  trust  of  whatever  sums  should  be  found  in  his  hands  as  such  trus- 
tee under  the  assignment  and  declaration  of  trust. 

The  defendant's  first  point  is  that  the  action  was,  in  substance,  upon  an  ac- 
count stated;  that  he  was  therefore  entitled  to  a  jury  trial;  and  that,  because 
of  its  denial,  he  is  entitled  to  a  reversal  of  tlie  judgment  He  founds  this 
point  upon  an  allegation  in  the  complaint  which  reads  as  follows:  "(3)  That 
from  time  to  time  accounts  were  had  as  between  the  said  Produce  Bank  of 
the  City  of  New  York  and  said  Ernest  Greenfield,  such  trustee,  concerning 
the  amounts  from  time  to  time  collected,  disbursed,  and  in  his  hands;  and 
that  on  or  about  the  Ist  day  of  April,  in  the  year  1885,  an  account  was  stated 
between  the  plaintiff,  as  receiver  of  thesaid  Produce  Bank,  and  Ernest  Green- 
field as  trustee  as  aforesaid,  as  to  all  suras  and  amounts  up  to  that  time  col- 
lected, and  as  to  all  sums  or  amounts  paid  or  payable  by  him  to  such  date,  by 
which  account  and  statement  as  aforesaid  a  balance  was  found  due  by  the 
said  Ernest  Greenfield  as  such  trustee,  under  his  trust,  of  the  sum  4rf 
4B5,958.48."  The  appellant's  contention  proceeds  upon  an  inaccurate  view  of 
the  scope  of  the  complaint,  nnd  of  the  effect  of  this  averment.  The  action 
is  not  upon  a  common-law  demand,  but  is  in  equity  for  an  accounting.  Nor 
is  the  form  of  the  action  unnecessarily  in  equity,  and  thus  designed  to  evade 
the  constitutional  rights  guarantied  in  common-law  actions.  There  was  no 
contract  between  Greenfield  and  the  Produce  liank  which  the  latter  could  en- 
force at  law.  The  agreement  was  between  Greenfield  and  Decker,  and  the 
declaration  of  trust  could  only  be  enforced  in  equity  by  the  persons  for  whose 
benefit  it  was  executed.  The  action  by  one  of  the  eestuis  que  trustent  was 
therefore  properly  and  necessarily  of  an  equitable  character.  Invoking  the 
equity  powers  of  the  court  to  compel  the  trustee  to  perform  his  trust  duly,  to 
account  to  the  oestuis  que  ti-asteni,  and  to  apply  the  moneys  received  by  him 
under  the  assignment  to  the  purposes  specified  in  the  contemporaneous  declara- 
tion. The  action  was  not  upon  an  account  stated  at  all,  either  technically  or 
substantially.  The  averment  above  quoted  amounts  to  nothing  more  than  a 
statement  that  prior  to  April  1,  lti85,  the  trustee  had  from  time  to  time  vol- 
untarily accounted  to  one  of  the  ceistuin  que  trustent;  and  that  on  April  1, 
18t:5,  he  again  accounted,  giving  his  cestui  que  trust  full  statements  of  re- 
ceipts and  disbursements  up  to  date,  and  agreeing  upon  the  ascertained  bal- 
ance then  in  his  hands  under  the  trust.  Tlie  effect  of  this  was  simply  that  the 
trustee  duly  accounted  to  a  particular  cestui  que  trust  for  all  bis  doings  as 
trustee  up  to  a  certain  date,  bo  far  he  became  bound  to  that  cestui  que  trust 
in  any  subsequent  proceeding  by  the  latter  to  enforce  the  trust.  The  fact  of 
such  settled  accounting  was  but  au  incident  of  pleading  and  proof  in  an  ac- 
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tion  catling  for  the  application  of  t)ie  ascertained  balance  to  tlie  trust  pur- 
poses. Tliiit  accounting  settled  nothing  with  regard  to  the  extent  of  the 
pliuntiS's  demand  against  the  ascertained  balance.  There  was  in  fact  no  ac- 
«ount  to  be  stated  between  tliephiintilT  and  the  defendant,  in  the  ordinary  sense 
«f  that  expression.  The  word  "stated"  is  used  in  the  complaint,  as  applica- 
ble to  the  defendant's  account  of  receipts  and  disbursements,  in  the  sense  of 
"agreed  upon."  The  allegation  is,  in  substance,  ttiat  the  plaintiff  and  the 
-defendant  agreed  upon  the  latter's  account  of  April  1,  1885,  and  that,  as  be- 
tween them,  a  balance  was  then  found  due,  applicable  to  the  trust  purposes 
of  95,958.48.  The  court,  therefore,  properly  retained  the  action  for  trial  at 
special  term,  without  a  jury.  Upon  the  trial  the  plaintiff  gave  evidence  tend- 
ing to  show  that  the  Produce  Bank  and  the  defendant  the  Continental  Bank 
were  now  the  only  remaining  cextuis  qua  trustent  who  have  any  "liens,  claims, 
debts,  or  demands"  growing  out  of  the  work  on  Riverside  drive,  and  existing 
against  Decker  &  Co.  He  also  gave  evidence  tending  to  show  that  such  liens, 
«lHims,  dobts,  and  demands  amount  to  considerably  more  than  the  ascertained 
balance  of  April  1,  1885.  namely,  from  $18,000  to  914,000.  The  defendant 
contested  these  claims.  Insisting  that  the  plaintiff  and  the  Continental  Bank 
should  beconflned  to  notes  which  were  discounted  prior  to  the  date  of  the 
trust.instrument.  This  contention  runs  through  the  appellant's  points,  and 
seems  to  be  his  main  reliance,  so  far  as  the  merits  are  concerned.  It  is  not 
altogether  clear  that  the  claims  sought  to  be  enforced  are,  as  matter  of  fact, 
Amenable  to  the  defendant's  criticism.  But  1  have  no  doubt  that  they  are 
fully  covered  by  the  trust  instrument,  read  in  the  light  of  the  surroundings. 
Its  spirit  and  purpose  cannot  well  be  doubted.  It  was  to  enable  Greenfield  to  col- 
lect all  sums  due  at  and  after  the  date  of  the  assignment,  and  to  require  him  to 
pay  all  claims  growing  out  of  the  work.  The  appellant  contends  that  this  ex- 
pression Is  qualified  by  the  words  which  immediately  follow  in  the  trust  instru- 
ment, "and existing  »gainst  the  firm  of  Decker  &  Co."  This  clearly  does  nut 
mean  so  existing  only  aithe  date  of  the  instrument,  but  existing  then  or  at  any 
time  during  the  progress  of  the  work.  The  language  is:  "Orowingout  of  tlte 
work,  and  existing  against  Decker  &  Co.  by  reason  of  said  work."  This  re- 
ferred to  work  done  and  to  be  done  until  the  contract  was  completed,  and  to 
moneys  furnished  from  time  to  time  to  aid  in  the  construction.  And  this  is 
the  interpretation  of  the  instrument  which  ttie  parties  acted  upon.  For  Green- 
field collected  large  sums  subsequently,  and  also  paid  large  sums  arising  after 
the  date  of  the  assignment.  Indeed,  Greenfield  recognized  the  rights  of  the 
plaintiff  and  the  Continental  Bank  as  late  as  Decemlwr,  1884,  when  he  en- 
tered into  an  agreement  with  them  whereby,  in  consideration  of  his  promise 
to  account,  they  released  him  from  all  peraonal  responsibility,  and  took  cer- 
tain suits  brought  by  other  claimants  off  his  hands. 

The  remaining  question  is  whether  the  defendant  was  entitled  to  further 
•credits  besides  those  which  entered  into  the  account  of  April  1,  1885.  This 
seems  to  be  settled  by  the  pleadings  themselves,  for  there  is  in  the  defendant's 
■answer  neither  denial  of  the  averment  already  quoted,  nor  affirmative  allega- 
tion setting  up  mistake  or  specifying  any  additional  claim  of  credit.  The  de- 
fendant does  deny  in  a  general  way  that  the  account  comprises  each  and  ev- 
«r7  item  which  he  was  entitled  to  charge  against  the  trust  fund,  but  he  does 
not  set  forth  the  particulars  of  any  item  omitted  from  the  account,  nor  allege, 
■even  in  general  terms,  that  any  item  was,  by  mistake  or  otherwise,  in  fact 
omitted,  nor  does  be  in  any  manner  qualify  the  admission  that  an  account  was 
stated  (meaning,  as  we  have  already  seen,  agreed  upon)  as  to  all  rec-eipts  and 
disbursements  up  to  the  date  specified,  and  that  a  balance  was  then  found  due 
by  the  defendant,  as  such  trustee  under  his  trust,  of  $5,958.48.  The  claims 
that  be  attempted  to  make  upon  the  trial,  despite  his  admission,  were  plainly 
after-tbouglit,  and  were  wholly  without  merit;  such,  for  instance,  as  the  ef- 
fort to  credit  himself  with  the  commis.sion  originally  allowed  by  Decker,  when 
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he  WRfl  already  credited  with  a  larger  commiasion,  allowed  by  the  plaintiff  anft 
the  Continental  Bank,  in  ignorance  of  the  prior  agreement.  The  learned 
counsel  for  the  defendant  very  properly  admitted  upon  the  trial  that  "the  ef- 
ficacy of  this  prior  agreement  was  destroyed  by  the  subsequent  agreement" 
with  the  plaintiff  and  the  Continental  Bank.  The  plaintiff  might  well  bxm 
relied  upon  the  pleadings  upon  this  head,  but  he  did,  quite  unnecessarily,  fur- 
niali  testimony  in  support  of  the  admitted  accou  nt;  and  that  testimony,  thoagb 
subjected  to  criticism,  in  my  judgment  fully  supports  the  averment. 

No  other  points  were  presented  calling  for  special  consideration.  The  conrt 
might  properly  have  tried  the  entire  cause  at  one  time,  for  the  defendant  was 
not  entitled,  as  of  course,  to  a  jury  trial  upon  the  issues  raised  by  the  coun- 
ter-claim and  reply,  such  counter-claim  being  in  an  equity  action.  Maekellar 
V.  Rogers.  109  N.  Y.  468. 17  N.  £.  Rep.  850.  But  the  defendant  cannot  now 
take  advantage  of  the  procedure  which  he  induced  the  court  to  adopt.  Tb» 
plHintifT  was  the  only  one  prejudiced  by  remitting  the  trial  of  the  counter- 
claim to  tiie  circuit.  He  was  thus  seriously  delayed  in  obtaining  his  rights, 
and  we  think  the  learned  judge  wisely  exercised  his  discretion  in  refusing  at 
the  later  trial  substantially  to  reopen  the  earlier.  The  judgment,  and  all  tta» 
orders  appealed  from,  should  be  affirmed,  with  costs.    All  ooocur. 


8cx)PiELD  et  at.  o.  Demo  rest,  (two  cases. ) 

(Supreme  C<Airt,  General  Term,  First  Department    December  2, 1889.) 

PuiiLDiNo— New  Matteb— Replt. 

Although  an  answer  pleading  truth  In  justiflcatlon  to  an  action  for  Ubel  Is  "new 
matter  by  way  of  avoidance,  "  within  Code  Civil  Proc.  N.  Y.  f  616,  which  provides 
that  "where  an  answer  oontaias  new  matter,  constituting  a  defense  by  way  of 
avoidance,  the  court  may,  In  Its  disoretlon,  on  the  defendant's  application,  direct 
the  plaintiff  to  reply  to  the  new  matter, "  yet,  where  such  answer  consists  of  & 
lengthy  statement,  partly  of  facts,  and  partly  of  evidence  of  facts,  a  ^reat  deal  of 
It  being  statements  with  regard  to  proceedings  Inaoertaln  lawsuit  which  can  easily 
be  proved  by  the  record,  a  motion  to  compel  plaintlS  to  reply  Is  properly  denied. 

Appeals  from  special  term.  New  York  county. 

Actions  for  libel  l>y  Gerrit  S.  Scofleld  against  W.  Jennings  Demorest.  and 
by  Frank  M.  ScofieUl  against  the  same  defendant.  Defendant  answered  in 
both  actions,  pleading  truth  in  justiflcation,  and  moved  that  plaintiffs  be  com- 
pelled to  reply.  Code  Civil  Proc.  N.  Y.  §  516,  referred  to  in  the  opinion,  pro- 
vides that  "where  an  answer  contains  new  matter,  constituting  a  defense  by 
way  of  avoidance,  the  court  may,  in  its  discretion,  on  the  defendant's  appli- 
cation, direct  the  plaintiff  to  reply  to  the  new  mutter. "  Defendant's  motions 
were  denied  and  he  appeals. 

Argued  before  Baktlett  and  Barrett,  JJ. 

Norwood  if-  Co(jgeshall,  {Carlisle  Norwood,  Jr.,  of  counsel,)  for  appellants 
JKa6e  t6  Keller,  for  respondents. 

Barrett,  J.  These  are  actions  for  libel.  Tlie  defendant  justifies,  plead- 
ing the'trulh  of  the  entire  libel.  It  must  be  conceded  that,  strictly  speaking, 
such  justification  is  in  the  nature  of  "new  matter  by  way  of  avoidance,"  as- 
that  expression  is  nsed  in  section  516  of  the  Code  of  Civil  Procedure.  Th» 
plaintiff  may  rest  upon  proof  of  the  publication.  The  presumption  of  inno- 
cence attaches  until  it  is  overthrown  by  the  defendant.  The  allegation  of 
falsity  is  not  traversable,  and  the  defendant  must  plesid  the  facts  wliich  con- 
stitute justiflcation.  Granting  all  this,  we  still  think  that  this  motion  was- 
properly  denied.  It  is  not  every  case  of  confession  and  avoidance  which  calls 
for  the  exercise  of  the  discretionary  power  conferred  by  the  section  in  ques- 
tion. Here  the  justiflcation  pleaded  covers  the  entire  history  of  a  judicial 
controversy.  It  is  a  lengthy  and  detailed  statement,  partly  of  facts,  partly  of 
evidence  of  facts.    It  would  be  oppressive  to  put  upon  the  plaintiff  the  bur- 
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den  of  going  minutely  over  this  elaltorate  recital,  and  of  admitting,  denying, 
ignoring,  or  explaining  every  component  part  of  it.  It  is,  Ijesides,  quite  un- 
necessary. A  great  deal  of  this  "new  matter"  consists  of  stateraentii  with 
regard  to  the  various  proceedin(i!S  in  a  lawsuit,  the  contents  of  affidavits,  and 
the  decisions  of  a  court,  all  of  which  can,  without  inconvenience,  be  proved 
by  the  production  of  the  record.  The  plaintiff  should  not  be  required  to  com- 
pare the  papers  on  file  with  the  averments  of  the  answer,  and  then  say 
whether  sucli  averments  are  accurate.  Much  of  what  the  defendant  asl<s 
amounts  to  just  that.  It  is  plain  from  the  nature  of  the  case  and  the  circum- 
stances disclosed  that  the  defendant  cannot  well  be  surprised  upon  the  trial 
by  the  way  in  which  the  plaintiff  may  seek  to  meet  this  new  matter;  and  we 
agree  with  the  learned  judge  at  special  term,  that  these  motions  were  an  at- 
tempt, in  substance,  to  require  the  plaintiff  to  reply  to  the  defendant's  evi- 
dence. The  orders  appealed  from  should  therefore  be  affirmed,  with  910  costs 
on  each  appeal,  and  the  usual  disbursements.    All  concur. 


DOTALB  t).  ACKERHAN  et  ol. 

{Supreme  Court,  Oeneral  Term,  First  Department.    December  3, 188B.) 

JxwmmuT  BT  DsrADiT— Vagation— RBFnunioa. 

On  motion  to  vacate  a  Judgment  entered  on  defendant's  aUegred  default  In  aiK 
swering  plaintUTs  amended  complaint,  where  defendant  charges  that  his  admis- 
sion of  service  of  such  amended  complaint  was  frandulently  altered  \>j  Insertinjr 
the  date,  and  plaintiff  denies  this,  a  reference  should  be  had,  to  ascertain  the  fact} 
and  it  is  erroneous  to  deny  the  motion  and  open  tbe  default^  on  payment  of  oosta, 
allowing  the  judgment  to  stand  as  secority. 

Appeal  from  special  term.  New  York  county. 

Action  by  fticot  J.  Dovale  against  Bernard  L.  Ackerman,  Sr.,  and  Bernard 
L.  Ackerman,  Jr.,  for  money  loaned.  A  judgment  for  plaintiff  against  the 
first-named  defendant  was  entered  on  his  alleged  default  in  answering  plain- 
tiff's amended  complaint.  He  moved  to  vacate  the  judgment.  His  motion 
was  denied,  but  the  default  was  opened,  and  defendant  was  allowed  to  an- 
swer on  payment  of  $10  costs;  the  Judgment  being  allowed  to  stand  as  se- 
curity.   Defendant  appeals. 

Argued  before  Yam  Brunt,  F.  J.,  and  Bartlett  and  Barrett,  JJ. 

Cmulert  Brothert,  {W.  F.  Randel,  at  counsel,)  for  appellant.  Jamet  M. 
Lyddy,  for  respondent. 

Van  Brttnt,  P.  J.  The  claim  upon  the  part  of  the  appellant  Is  that  the 
admission  of  service  of  the  amended  complaint  herein  was  altered  by  the  in- 
sertion of  the  date  of  May  20,  1889.  in  such  admission.  It  is  urged  upon  the 
part  of  the  respondent  that  such  is  not  the  case,  but  that  the  date  was  in- 
serted at  the  time  of  the  signing  of  the  admission  in  question.  This  condi- 
tion of  things  presents  a  very  serious  question,  which  should  have  been  at- 
tempted, in  view  of  the  contradictory  nature  of  the  evidence,  to  be  solved  by 
some  sort  of  an  oral  hearing  of  the  parties  acquainted  with  the  facts.  The 
learned  court  below,  in  the  decision  of  the  case,  was  not  prepared  to  adopt 
the  forgery  theory,  or  the  claim  that  a  willful  default  for  the  purposes  of  de- 
lay had  been  submitted  to.  We  think  that  this  question  should  have  l)een 
sifted  to  the  bottom,  to  ascertain  as  to  who  was  in  fault.  If  this  date  had 
been  interlined,  there  is  no  question  but  that  the  defendants  would  be  entitled 
to  an  order  granting  this  motion  to  vacate  the  judgment  without  terms;  and 
if  this  charge  of  alteration  was  made  without  evidence  to  sustain  it,  then  the 
terms  imposed  were  entirely  inadequate.  We  think,  upon  an  examination  of 
these  papers,  that  the  order  should  be  reversed,  and  that  a  reference  should 
be  had,  to  ascertain  the  fact  whether  or  not  tliis  admission  of  service  of  the 
amended  complaint  has  been  fraudulently  altered,  as  claimed  by  the  appel- 
lant. Upon  the  coming  in  of  tliis  report  of  the  referee,  application  may  then 
v.7N.Y.8.no.l6— 58 
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be  made  to  the  special  term  for  such  relief  aa  the  nature  of  the  xeport  maj 
warrant.  Costs  of  this  appeal  should  not  be  awarded  to  either  party.  All 
concur. 


United  States  Life  Ins.  Co.  v.  Foillon  et  dL 
(Suvreme  Court,  Oeneral  Term,  First  Department.    December  2, 1888.) 

HOBTOAOEa — FOBBOLOSORX— LBATB  TO  BUE  FOB  DBFIOIBNOT. 

On  application  for  leave  to  sue  for  part  of  a  mortgage  debt  after  Judgment  of 
foreclosure,  as  required  by  Code  Civil  Proc.  N.  Y.  1 1628,  the  court  will.  In  the  exer- 
cise of  Its  discretion,  consider  the  equitable  rights  of  defendant,  whini  cannot  be 
pleaded  by  him  In  the  action  at  law. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  New  York  Life  Insurance  Company  against  the  heirs  of 
Cornelius  Poillon,  to  recover  a  deficiency  on  a  judgment  of  foreclosure  of  a 
bond  and  mortgage.  The  application  for  an  order  nunc  pro  tunc,  granting 
leave  to  sue  as  of  date  prior  to  the  commencement  of  the  aclion,  was  denied 
at  the  special  term,  in  the  following  opinion  of  the  court  filed  September  4, 
1889: 

"Barbett,  J.  The  court,  when  called  upon  to  exercise  its  authority  un- 
der section  1628  of  the  Code  of  Civil  Procedure,  should,  as  was  said  in  In- 
surance Co.  Y.  Stevens,  63  N.  Y.  346,  •  be  governed  by  principles  of  equity  in 
granting  or  refusing  the  application.'  It  appears  that  ttie  plaintiffs  com- 
menced their  action  in  entire  disregard  of  this  section.  When  their  difficulty 
became  apparent,  and  their  failure  imminent,  they  sought  to  save  themselves 
by  obtaining' leave  to  sue  without  giving  their  adversaries  an  opportunity  to 
be  heard.  The  general  term  having  condemned  that  practice,  and  vacated 
the  ex  parte  order,  the  plaintiffs  now  invoke  the  equitable  consideration  of 
the  court — on  proper  notice  to  all  parties — to  give  them  a  foundation  for  their 
action  nunc  pro  tunc.  This  ought  not  to  be  done,  under  all  the  circumstances 
disclosed.  There  is  no  force  in  tlie  suggestion  that  the  order  of  April  17, 
1886,  (made  by  me,)  substantially  gave  tliis  leave.  That  order  simply  denied 
a  motion  for  a  distribution  of  the  fund  in  question,  without  prejudice  to  an 
action  by  any  of  ihecliumanls.  But  it  did  not  attempt  to  grant  these  plain- 
tiffs leave  to  bring  such  an  action.  It  was  a  mere  judicial  suggestion  as  to 
the  manner  in  which  an  appropriate  adjudication  might  be  obtained.  The  first 
step,  if  these  particular  claimants  desire  to  proceed,  was  to  obtain  leave  under 
section  1628.  It  is  entirely  clear  that  no  leave  was  ever  granted,  directly  or 
indirectly,  such  as  would  sustain  this  action,  until  the  .pl^ntifib  secured  the 
ex  parte  order  to  which  reference  has  lieen  made;  which  order,  as  we  have 
seen,  has  t)een  vacated.  In  addition,  however,  to  the  plaintiffs'  lachesand  in- 
equitable practice,  the  application  should  be  denied,  biscause  of  the  failure  to 
make  the  legatees  of  Alexander  G.  Poillon  parties  to  the  foreclosure  suit 
Whether  their  legacies  were  chargeable  upon  the  real  estate,  was,  to  say  the 
least,  a  doubtful  qUestion.  It  was  distinctly  held  in  Forster  V.  CivtU,  20  Uun. 
282,  that  they  were  so  chargeable.  This  case  has  never  been  overruled.  It 
is  true  that,  in  the  later  case,  the  ordinary  residuary  clause,  unaided  and 
alone,  is  said  to  be  insulHcient  to  evince  an  intent  to  charge  legacies  upon  the 
real  estate.  But  all  the  cases  agree  that  it  is  a  question  of  intent,  and  that 
extrinsic  circumstances  may  be  resorted  to  to  ascertain  such  intent.  Brill  v. 
Wright,  112  N.  Y.  133,  19  N.  E.  Rep.  628;  Sohnorr  v.  Bohroeder,  45  Hun. 
148.  The  intent  to  charge  was  found  in  Fortter  v.  CivUl,  upon  the  Cscts 
tlien  before  the  court.  Indeed,  it  might  also  well  be  found  upon  the  present 
SllidHvits.  Certainly  there  was  enough  to  require  that  these  legatees  shoaM 
t)e  made  parties.  See,  also,  Jordan  v.  Poillon,  77  N.  Y.  518,  holding  that 
they  were  necessary  parties  in  partition.  Their  absence  rendered  the  title 
conferred  by  the  judicial  sale  doubtful,  and  may  well  have  affected  Uie  pecun- 
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iary  result.  Upon  the  aiBdavits  it  must  be  f  onnd  tbat  the  prices  realized  at 
tlie  sale  (for  a  large  part  of  the  property)  were  exoeedlnglj  inadequate,  and 
thus  the  plaintiffs  have  secured  values  largely  in  excess  of  their  claim.  The 
hardship  of  asking  these  heirs,  who  had  no  legal  notice  of  the  foreclosure  suit, 
and  whose  property  has  been  taken  from  them  by  defective  proceedings,  to 
make  up  a  technical  deficiency  thus  produced,  is  apparent.  In  my  judgment, 
the  application  made  at  this  late  day,  and  to  relate  back,  (so  dilatory  that 
now  the  statute  of  limitations  is  invoked  against  the  claim.)  is  in  every  way 
inequitable,  and  should  be  denied." 

From  the  order  denying  the  motion  plaintiff  appeals.  For  former  report, 
see  6  N.  Y.  Supp.  870. 

Argued  before  Yah  BKinn',  P.  J.,  and  Bartlbtt,  J. 

Jay  &  Candler,  for  appellant.  A.  P.  <&  W.  Man,  for  respondents  O.  W. 
Poillon  and  another.  B.  If.  Wight,  for  respondent  G.  P.  Leveridge.  WU- 
mot  <&  Gage,  for  respondents  Jordan  &  Gage. 

Van  Bbunt,  P.  J.  This  action  was  brought  to  enforce  against  the  heirs 
of  CJornelius  Poillon  a  foreclosure  deficiency  judgment  recovered  on  the  6th 
February,  1876,  against  Poillon's  administratrix.  The  action  was  com- 
menced without  leave  of  the  court  A  demurrer  upon  the  part  of  one  of  the 
defendants  tbat  the  coiuplaint  did  not  set  forth  a  cause  of  action  having  been 
sustained  upon  the  ground  that  leave  to  sue  had  nottieen  obtained  as  required 
by  section  1628  of  the  Code,  the  plaintiff  obtained  an  ex  parte  order  permit- 
ting it  to  sue,  and  providing  for  the  entry  of  the  order  as  of  a  time  prior  to 
the  commencement  of  the  action.  A  motion  was  made  to  set  aside  tbisorder, 
which  was  denied  at  the  special  term;  but  it  was  reversed  at  the  general  term, 
upon  the  ground  tbat  notice  should  have  been  given  to  the  defendants  who 
had  appeared  iu  the  action  of  the  application.  Thereupon  the  plaintiff  re- 
newed its  application,  upon  notice  when  the  application  was  denied,  and  this 
appeal  is  taken. 

Applications  of  this  kind  are  necessarily  addressed  to  the  sound  discretion 
of  the  court.  If  thecircumstances  areof  a  character  tbat  render  it  inequitable 
to  allow  the  deficiency  judgment  to  be  enforced,  then  the  court,  being  gov- 
erned by  principles  of  equity  in  granting  or  refusing  such  an  application, 
should  deny  the  same.  The  plaintiff  in  this  action  commenced  its  proceeding 
in  entire  disregard  of  the  provisions  of  the  Code  in  this  respect,  and  it  was 
not  until  a  demurrer  had  been  sustained  to  its  complaint  that  it  made  any  ef- 
fort whatever  to  obtain  the  order  in  question,  and  then  made  the  application 
to  the  court  without'the  knowledge  of  the  parties  who  had  appeared  in  the 
action.  We  are  of  opinion  that ,  for  the  reasons  stated  in  the  opinion  of 
the  learned  judge  who  heard  the  application  in  the  court  below,  the  same 
was  correctly  denied;  and  it  would  be  unnecessary  to  add  anything  to  what 
has  been  said  upon  the  decision  of  the  motion,  were  it  not  for  the  fact  that 
the  learned  counsel  for  the  apptfllant  claims  that  it  is  unusual  to  finally  dis- 
pose of  the  property  rights  of  a  litigant  upon  ex  parte  afiBdavits,  without  giv- 
ing him  the  right  to  a  trial  in  a  plenary  action.  It  is  perfectly  clear  that  the 
equitable  considerations  which  call  upon  the  court  to  deny  this  application 
could  not  be  availed  of  as  matters  of  defense  in  the  action  itself.  And  it  was 
because  these  equitable  considerations,  which  might  constrain  the  court  to 
deny  an  application  of  this  kind,  could  not  be  set  up  by  way  of  answer  in  the 
action,  that  tlie  provision  of  law  obtained,  requiring  applications  to  be  made 
to  the  court  for  leave  to  sue  under  circumstances  like  those  in  the  case  at  bar. 
If  it  bad  been  possible  to  set  up  these  considerations  In  the  case  itself,  there 
would  be  no  necessity  for  a  provision  of  law  that  application  should  Im  made 
to  the  court  for  leave  to  sue;  and,  as  already  stated,  these  applications  are  to 
be  disposed  of  upon  equitable  principles;  and  if  it  should  be  inequitable  to  aL 
low  the  enforcement  of  the  deficiency  judgment  under  all  the  facts  and  cir. 
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camstances  of  the  case,  as  th^  existed  at  the  time  of  the  application,  then  the 
court  is  called  upon  to  deny  the  motiun.  The  claim  that  the  applicatioo 
should  be  considered  as  of  the  date  when  the  deBciency  judgment  waa  entered 
cannot  prevail,  because  the  question  as  to  whether  it  would  be  equitable  or 
Inequitable  to  grant  the  motion  must  depend  upon  the  facts  existing  at  the 
time  the  application  la  made.  We  think,  for  the  reasons  stated  in  the  opinion 
of  the  court  below,  the  order  appealed  from  should  be  affirmed,  with  #10  costa 
and  disbursements. 

Baktlbtt,  J.,  concuis. 


In  re  Wood's  Estatb. 

(Supreme  Court,  General  Term,  First  Department.    December  3, 1880.) 

"WiiiLS — CoNSTRnoTiON— Perpetuities. 

Testator,  by  his  will,  made  bis  three  execntors  trustees  to  create  and  maintain 
a  beaeyolent  Institute,  directing  them  to  vest  In  it  all  his  property  not  otherwise 
disposed  of,  and  to  apply  to  the  legislature  for  a  charter  of  incorporation;  "and,  in 
case  said  charter  shall  not  be  obtained  within  the  life  of  the  longest  liver  of  my  ex- 
ecutors, "  then  over  to  the  d^  of  New  York,  to  be  strictly  devoted  to  the  charitable 
uses  declared  in  the  will.  Held,  that  both  the  primary  and  substituted  gifts  were 
void  because  limited  on  three  Uvea,  in  violation  of  the  statute  against  perpetuities. 

Appeal  from  surrogate's  court.  New  York  county. 

Petition  by  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
to  compel  an  accounting  by  Alfred  L.  Simonson  and  another,  executors,  etc. 
of  Samuel  Wood,  deceased.  The  surrogate  made  an  order  denying  the  prayer 
of  the  petition,  and  the  petitioners  appeal.  Code  Civil  Proa  N.  Y.  §§  2726, 
2727,  provides  that  "a  person  interested  in  the  estate  or  fund"  may  present  a 
petition  praying  that  an  executor  or  administrator  be  compelled  to  account. 

Argued  before  Van  Brunt,  P.  J.,  and  Babtlbtt,  J. 

William  If.  Clark,  {B.  E.  Valentine,  of  counsel,)  for  appellants.  Bdtoard 
ScTienok,  for  respondents. 

Bahtlett,  J.  The  appellants  failed  in  their  application  because,  in  the 
opinion  of  the  learned  surrogate,  they  were  not  persons  interested  in  the  es- 
tate or  fund  in  the  bands  of  the  executors,  within  the  meaning  of  the  Code; 
and  the  only  question  presented  by  this  appeal  is  whether  that  view  is  correct. 
We  think  it  is.  The  claim  of  the  city  to  any  interest  in  the  estate  of  the  tes- 
tator rests  upon  the  second  subdivision  of  the  seventh  article  of  the  wilUwhicb 
Seeks  to  establish  a  trust  in  three  executors,  for  purposes  which  are  thus 
stated:  "To  create,  endow,  and  forever  maintain  an  institution  in  the  city  of 
New  York,  to  be  called  •  The  Samuel  Wood  Benevolent  Institute,'  and  to 
vest  in  said  institute  all  of  my  property  and  estate  not  otherwise  disposed  of. 
and  for  the  use  and  purposes  thereof  as  the  same  are  hereinafter  declared ;  and 
to  the  end  that  the  said  '  The  Samuel  Wood  Benevolent  Institute '  may,  by 
the  laws  of  this  state,  tie  capable  of  taking  and  holding  real  estate  and  other 
gifts  and  donations  to  its  use,  I  hereby  direct  and  order  my  executors,  as  soon 
as  may  be  after  my  decease,  to  apply  to  the  legislature  of  this  state  for  an  act 
of  incorporation  incorporating  the  said  'The  Samuel  Wood  Benevolent  Insti- 
tute,' with  power  to  take  and  hold  real  estate  for  the  purposes  of  said  insti- 
tute, and  to  prosecute  said  application  until  a  charter  shall  be  obtained  con> 
formably  to  this  my  will,  and  to  be  governed  as  hereinafter  provided;  and, 
in  case  said  charter  shall  not  beobtaiiied  within  the  life  of  the  longest  liver  of 
my  executors,  I  give,  devise,  and  bequeath  the  said  rest,  residue,  and  re- 
mainder of  my  estate,  real  and  personal,  to  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York,  in  their  corporate  capacity,  to  be  strictly 
devoted  by  the  city  of  New  York  to  the  charitable  uses  in  this  my  will  de- 
clared. "    The  primary  gift,  for  the  establishment  of  the  Samuel  Wood  Benev- 
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olent  Institute,  change<I  by  the  codicil  to  a  college  of  music,  was  invalid.  So 
far  as  the  real  estate  was  concerned,  the  power  of  alienation  was  suspended 
for  more  than  two  lives.  So  far  as  tlie  personal  property  was  concerned,  the 
absolute  ownership  was  suspended  for  more  than  two  lives.  In  neither  case 
was  the  period  of  suspension  limited  by  two  lives  in  being,  but,  on  the  con- 
trary, the  testator  contemplated  that  it  might  last  through  the  lives  of  his 
three  executors.  But,  notwithstanding  that  the  primary  gift  must  be  deemed 
void,  the  learned  counsel  for  the  appellants  insists  that  the  substituted  gift  to 
the  city  of  New  York  is  good;  and  he  refers  to  Cruikshank  v.  Some /or  the 
Friendless,  113  K.  Y.  337,  21  N.  E.  Bep.  64,  as  a  case  in  which  a  somewhat 
similar  primary  devise  was  adjudged  void,  while  the  alternative  and  substi- 
tuted gifts  were  upheld.  But  in  that  case  the  testator  plainly  intended  that 
the  gifts  over  should  take  effect  at  once,  if  the  prior  disposition  of  bis  prop- 
«rty  for  the  benefit  of  a  non-existent  corporation  was  invalid  in  law.  In  the 
will  now  under  consideration,  however,  the  language  upon  which  the  substi- 
tuted gift  is  dependent  manifests  a  clear  intention  that  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York  shall  receive  nothing  until  the  death 
of  the  last  of  the  testator's  three  executors.  "In  case  said  charter  shall  not 
be  obtained  within  the  life  of  the  longest  liver  of  my  executors"  is  the  phrase- 
ology. The  suspension  of  the  absolute  ownership  and  power  of  alienation  is 
thus  attached  to  the  substituted  gift  itself,  and  operates  to  invalidate  it, 
equally  with  the  primary  devise.  The  lurking  doubt  of  the  validity  of  the 
prior  trust  which  influenced  the  testator  in  the  case  of  Cruikshank  v.  Home 
for  the  Friendless,  (see  opinion  of  Finch,  J.,)  113  N.  Y.  350,  21  N.  E.  Rep. 
64,  does  not  appear  to  have  existed  in  the  mind  of  Mr.  Wood.  He  contem- 
plated possible  and  probable  delay  in  the  formation  of  such  a  corporation  as 
he  desired  to  have  organized,  but  no  legal  objection  to  the  testamentary  dis- 
position he  attempted  to  make.  He  distinctly  postponed  bis  gift  over  to  the 
city  of  New  York  until  the  expiration  of  three  lives  in  being,  and  hence  ren- 
dered ineffectual  the  only  portion  of  his  will  under  which  the  city  could  assert 
any  interest  to  compel  his  executors  to  account  The  order  of  the  surrogate 
should  be  afBrmed,  with  costs. 


FiSHSR  V.  Banein. 
(Supreme  Court,  Oeneral  Term,  Ftrtt  Department.   December  S,  1889.) 

1.  Plkadino — VaxulSok—Cavkb  of  Action. 

In  an  action  for  personal  injuries  the  oomplalnt  stated  that,  while  passing  along 
the  sidewalk  in  front  of  defendant's  premises,  plaintiff  stepped  on  a  flag-etone 
placed  on  the  sidewalk,  when  the  stone  suddenly  gave  way  nnder  her  feet,  and  she 
was  thereby  violently  precipitated  to  the  ground.  The  complaint  then  stated  that  the 
injuries  were  caused  wholly  by  defendant's  negligence,  in  that  he  failed  to  keep 
the  sidewalk  in  a  proper  condition,  but,  on  the  contrary,  permitted  it  to  be  and  re- 
main in  an  unsafe  and  dangerous  condition.  Beld  that,  the  cause  of  action  depend- 
ing wholly  on  defendant's  negligence,  plalnUfC  could  not  recover  on  the  theory  that 
defendant  had  been  guilty  of  maintaining  a  nuisance,  since  that  would  enable  her 
to  recover  for  a  cause  of  action  not  set  up  in  her  complaint. 

%  Same— Amikdmbnt. 

The  defect  cannot  be  cured  on  appeal  by  amendment,  since  a  oomplalnt  alleging 
a  nuisance  will  not  support  a  judgment  on  the  ground  of  negligence. 

On  rehearing.    For  former  report,  see  5  N.  Y.  Supp.  627. 
Argued  before  Van  Brunt,  P.  J.,  and  Babrett  and  Daniels,  JJ. 
Robert  E.  Deyo,  for  appellant.     Christopher  Fine,  for  respondent. 

Daniels,  J.  The  appeal  in  this  action  has  already  been  heard  and  decided 
by  this  general  term,  but,  upon  an  application  made  by  the  defendant,  a  re- 
argument  has  been  ordered.  This  direction  for  the  rehearing  of  the  appeal 
proceeded  to  some  extent  upon  the  case  of  Wasson  y.  Pettit,  1  N.  Y.  Supp. 
613.    The  appeal  has  been  again  argued  pursuant  to  this  direction;  and  th« 
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point  taken  in  support  of  it  has  now  been  made  mainly  dependent  npon  the 
construction  to  be  placed  upon  tlie  complaint  in  the  action.  It  was  for  a  per- 
sonal injury  sustained  by  the  pliiintiff  in  falling  upon  the  sidewalk  on  Forty- 
Eighth  street,  in  front  of  premises  owned  by  the  defendant.  This  walk  had 
been  excavated  to  receive  a  concrete  filling,  and  then  to  be  covered  by  an 
asphalt  or  other  smooth  surface.  The  plaintiff  was  passing  along  the  walk 
on  the  15th  of  July.  1884.  and  stepped  upon  that  which  had  been  excavated, 
and  upon  wliich  a  rough  surface  of  cinders,  ashes,  and  broken  stone  had  been 
placed.  In  endeavoring  to  pass  along  this  part  of  the  walk,  she  tell,  and  re- 
ceived severe  injuries.  The  court,  in  submitting  the  case  to  the  jnrj,  placed 
the  plaintiff's  right  to  maintain  the  action  wholly  upon  the  question  whether, 
under  the  defendant's  authority  or  employment,  an  unlawful  excavation  had 
been  made  in  the  sidewalk,  rendering  it  unsafe  for  use,  and  substantially  a 
public  nuisance.  Her  right  to  maintain  the  action  was  in  no  respect  made 
dependent  upon  the  finding  of  fact  by  the  jury  that  the  defendant  was  charge- 
able with  negligence  for  the  condition  in  which  this  part  of  the  walk  had 
been  placed.  Upon  tiiat  subject  the  charge  was  that  it  was  not  a  case  in 
which  the  jury  could  take  into  account  the  subject  of  negligence  at  all,  but 
that  it  depended  upon  the  unlawful  interference  of  the  defendant  with  the 
previous  condition  of  the  walk.  The  defendant  excepted  to  the  submission  of 
the  case  in  this  form  to  the  jury,  and  claimed  that  without  amending  the  plead- 
ings they  could  not  proceed  on  that  theory.  Whether  this  exception  was 
well  taken  depends  wholly  upon  the  construction  to  be  placed  upon  the  com- 
plaint; for  no  statement  or  admission  contained  in  the  defendant's  answer 
enlarged  the  scope  of  the  action,  as  the  complaint  had  been  made  to  describe  it. 
By  the  complaint,  it  was  stated  that  the  defendant  was  the  owner  of  the  prem- 
ises where  the  injury  took  place;  and  that  the  plaintiff  was  lawfully  passing 
along  the  sidewalk  in  front  of  the  premises;  and  "that,  while  in  the  act  of 
passing  as  aforesaid,  she  stepped  upon  a  flag-stone  placed  on  said  sidewalk, 
when  the  said  stone  suddenly  gave  way  from  under  her  feet,  and  the  plaintiff 
was  thereby  violently  precipitated  to  the  g^round. "  Then  it  is  stated  that  from 
her  fall  she  received  the  injuries  for  which  remuneration  was  demanded  in  the 
action;  and  after  that  the  com  plaint  proceeded  and  stated:  "(S)  That  the  said 
injuries  were  caused  wholly  by  the  carelessness  and  negligence  of  thedefendant, 
in  that,  among  other  things,  he  failed  to  keep  the  said  sidewalk  in  a  safe  and 
proper  condition,  but,  on  the  contrary,  permitted  it  to  be  and  remain  in  an 
unsafe  and  dangerous  state  and  condition;  all  of  which  the  defendant  well 
knew  or  ought  to  have  known.  That  this  plaintiff  did  nut,  through  any  fault 
or  negligence  on  her  part,  contribute  to  the  said  injuries."  There  was 
no  statement  or  averment  whatever  that  thedefendant  bad  unlawfully  made 
or  authorized  the  excavation  in  the  sidewalk;  but  what  he  was  charged 
with  having  done  were  acts  and  omissions  which,  in  judgment  of  law,  were 
careless  or  negligent.  And  no  facts  whatever  were  stated  in  the  complaint 
characterizing  what  had  been  done  as  an  unlawful  interference  with  the  sur- 
face or  any  other  part  of  the  sidewalk.  It  is  plainly  evident  that  the  cause  of 
action  set  forth  in  the  complaint  depended  wholly  upon  the  charge  made 
against  thedefendant  that  this  unsafe  condition  of  the  walk  had  been  brought 
about  wholly  by  liis  carelessness  and  negligence;  and  that  presented  a  case  en- 
tirely different  from  the  case  which  the  court  in  this  manner  submitted  to  the 
jury.  A  very  manifest  distinction  in  the  law,  as  well  as  the  facts,  exists  be- 
tween the  case  stated  in  the  complaint  and  that  upon  which  the  right  of  the 
plaintiff  was  made  to  depend  in  this  submission  of  the  action.  In  Dickinson 
V.  Mayor,  etc.,  92  K.  Y.  584,  this  distinction  was  clearly  maintained;  for  it 
was  there  said,  as  to  that  case:  "This  was  not  an  averment  for  keeping, 
maintaining,  and  suffering  a  nuisance,  but  merely  for  negligence  in  not  re- 
moving the  ice  and  snow.  The  complaint  was  not  for  a  positive  wrong  com- 
mitted by  the  defendant,  but  for  an  injury  sustained  by  reason  of  defendant's 
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negligence.  Tbe  authorities  establish  a  distinction  between  an  action  for 
wrong  HHd  an  action  for  negligence."  Id.  588.  And,  under  a  complaint  al- 
leging one  cause  of  action,  the  plaintiff  is  clearly  disabled,  by  this  principle, 
from  recovering  for  another,  not  mentioned  or  referred  to  in  any  manner  in 
the  pleading.  If  she  could  recover  at  all,  her  right  to  do  so  was  restricted  to 
the  case  contained  in  her  complaint  Stevens  t.  Mat/or,  etc.,  84  N.  Y.  296, 
805;  Boy  V.  Town,  107  N.  Y.  149, 154,  155, 18  N.  E.  Bep.  915;  ITeudecTcer  v. 
Kohlberg,  81  N.  Y.  296,  805.  That  she  did  not  do  in  this  case,  as  it  was  sub- 
mitted to  the  Jury,  and  the  exception  taken  by  the  defendant  is  well  founded. 
It  has  been  urged  by  tbe  plaintiff's  counsel  that  this  may  be  obviated  by  so 
amending  the  complaint  as  to  make  it  conformable  to  tbe  theory  of  tbe  case 
on  which  it  was  submitted  to  the  Jury.  But  an  amendment  or  change  of  that 
description  cannot  be  made  upon  the  trial,  or  after  the  trial,  upon  the  ar- 
gument of  an  appeal;  for  the  effect  of  that  would  be  to  change  the  action 
from  one  cause  to  another  and  different  ground  of  action,  and  such  a  change 
cannot  be,  under  the  authorities,  made  to  support  the  judgment  from  which  an 
appeal  has  been  taken.  Davta  v.  RaUroad  Co.,  110  N.  Y.  646, 17  K.  E.  Rep.  783. 
In  this  respect,  the  amendment  or  change  would  not  be  supported  by  anything 
which  was  said  in  Harria  y.  Ttimbridge,  83  N.  Y.  92;  for  it  was  there  con- 
ceded that  a  new  cause  of  action  could  not  be  introduced  into  the  case  by  an 
amendment,  either  at  the  trial  or  upon  an  appeal.  The  only  manner  in  which 
the  error  in  the  submission  of  the  case  can  be  corrected  is  by  a  new  trial,  and 
for  that  reason  tbe  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellants,  to  abide  the  event. 

P^PLE  e.  Masseit. 
(Supreme  Court,  General  Term,  First  Department.    December  3, 1889.) 
1.  TBiAL— Verdict— Inconsistent  Findings. 

Defendant  and  two  others  were  indicted  for  robbery.  There  was  evidence 
that  while  In  defendant's  saloon  tbe  prosecuUnff  witness  was  pushed  and  held 
down  by  all  three,  and  that  his  money  was  foxalbl7  token  from  his  trousers  pocket 
by  defendant:  the  two  others  all  the  while  assisting.  Defendant's  evidence  was 
to  the  eAeot  that,  on  the  refusal  of  the  prosecuting  witness  to  pay  for  his  drinks,  he 
was  ejected  from  the  saloon ;  and  that  he  was  not  pushed  down,  nor  in  any  way  as- 
saulted, further  than  beinK  shaken  by  defendant,  who  took  hold  of  the  lapels  of  his 
ooat,  on  his  refusal  to  pay  for  the  dnnks.  Held,  that  a  verdict  conviotine  defend- 
ant, and  acquitting  his  two  co-defendants,  was  contrary  to  the  evidenoe,  since  that 
against  defendant  was  precisely  the  same  as  against  the  others;  and,  if  the  two  oo- 
def endonts  were  innocent,  defendant  could  not  have  been  guilty. 

9.  BOBBERT— EVIDINOB— DeOREB  OV  OrTBNSB. 

By  Fen.  C!ode  N.  T.  it  238,  229,  "all  robbery  accomplished  by  force  or  violence,  or 
by  fear  of  immediate  Injury  to  the  person, "  is  robbery  In  the  first  or  second  de- 

frees.    Bv  section  280,  all  other  robbery  is  In  the  third  degree.    Held,  tliat  a  ver- 
ict  of  gnuty  of  robbery  in  the  third  degree  was  not  warranted  by  the  evidence,  since 
it  showed  that  the  robbery,  if  any,  was  by  force  and  violence. 

Appeal  from  court  of  general  sessions.  New  York  county. 
Argued  before  Yak  Brunt,  P.  J.,  and  Daniels  and  Barrett,  JJ. 
Purdy  &  McLaughlin,  for  appellant.    John  R.  Fellotos,  Dist.  Atty.,  (ife- 
Kemte  Semple,  Asst.  Dist.  Atty.,  of  counsel,)  for  the  People. 

Van  Brttnt,  P.  J.  The  appellant  was  jointly  indicted  with  Charles  Cor- 
nell and  Joseph  Lull  for  robbery  in  the  first  degree.  The  indictment  chargfs 
that  these  three  men,  by  the  use  of  violence,  robbed  John  O'Byme  of  a  sum 
amounting  to  $34.  The  defendants  were  jointly  tried,  and  the  jury,  under 
tbe  proof  submitted  to  them  for  their  consideration,  rendered  the  extraordi- 
nary verdict  acquitting  the  defendants  Cornell  and  Lull,  and  convicting  the 
appellant  Maasett  of  robbery  in  the  third  degree.  The  evidence  upon  the 
part  of  the  people  consisted  principally  of  the  testimony  of  the  complainant 
John  O' Byrne;  and,  as  tbe  question  of  tbe  guilt  or  innocence  of  the  persons 
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indicted. depended  upon  tbis  evidence,  it  may  be  necessary  to  refer  to  it  some- 
what  in  detail.  The  complainant  testified  that  after,  on  the  day  in  which  the 
robbery  was  alleged  to  have  been  committed,  wandering  among  various  sa- 
loons,  he  found  himself  going  down  Christopher  street,  towards  West,  and. 
in  the  middle  of  the  block,  Cornell  met  him,  and,  as  be  was  passing  him, 
nodded  to  him;  that  he  had  never  seen  him  before,  but  that  he  thought  be 
recognized  him  as  being  somebody  whom  he  knew,  by  the  name  of  Kelly, 
and  he  said,  "'Hello,  Johnny,'  and  he  nodded  to  me,  and  I  asked  him  if  hia 
name  was  Kelly,  and  he  said,  *  Yes.'"  While  this  conversation  was  going  on, 
they  were  walking  towards  West  street,  and  nothing  more  was  said,  but  they 
entered  the  saloon  of  Massett,  at  the  corner  of  Gay  street.  After  goin^  into 
the  saloon,  the  defendant  Lull  being  there,  drinks  were  called  for,  and  they 
were  had.  At  tbis  time,  Massett  was  not  in  the  saloon.  Drinks  were  sub- 
sequently called  for,  and  a  dispute  arose  in  reference  to  payment  for  the 
drinks  on  the  one  side,  and  upon  the  other  a  demand  of  change  for  a  two- 
dollar  bill  which  the  complainant  alleges  he  gave  to  the  woman  who  tended 
bar  in  payment  of  the  drinks.  While  this  controversy  was  going  on  the  de- 
fendant Massett  came  in.  The  complainant  continued  his  testimony,  as  fol- 
lows: "Mr.  Massett,  when  I  first  saw  him,  was  passing  behind  the  bar;  lasked 
for  ray  change  before  he  came  in.  While  I  was  asking  the  second  time,  he 
came  around  the  bar.  I  had  said,  <  I  want  my  dollar  and  sixty  cents.'  I  was 
on  the  point  of  finishing.  As  soon  as  Massett  came  in,  the  woman  said: 
'  This  young  man  owes  me  sixty  cents,  and  I  can't  get  it  oat  of  him,'  and 
Massett  said,  •  Has  he  got  any  money  i*'  I  made  a  demand  for  my  change — 
the  dollar  sixty — again.  Before  Massett,  I  said:  'I  want  my  change.  I 
don't  owe  nothing.  I  want  my  change, — ^the  dollar  and  sixty  cents.'  When 
he  asked  if  I  bad  any  money,  the  woman  said,  '  Yes,'  and  he  came  ont  from 
behind  the  bar,  and  caught  me  by  the  coat  lapel  with  botli  bands,  and  the 
otlier  two, — Lull  and  Cornell.  I  got  tripped  and  knocked  down,  (Lull  and 
Cornell  were  at  my  back  at  the  time;)  then  I  was  forced  down  backwards  by 
all  tliree,  by  a  push, — no  blow.  Lull  and  Cornell  took  hold  of  me,  and  helped 
to  push  me  down,  and  when  I  was  down  I  hollered,  •  Police,'  and  while  I  was 
hollering  'Police'  this  woman  says,  'Shut  him  up,'  and  she  ran  to  the  door 
on  Cliristo])her  street  and  stood  there,  holding  onto  the  swinging  doors,  and 
partly  looking  out.  At  this  time,  my  hand  was  in  my  left-hand  trousers 
pocket,  and  I  had  my  money  in  my  pocket,  holding  onto  it,  as  it  was  before; 
and  Cornell  and  Lull  were  at  my  shoulders,  holding  me  down  with  their  hands 
on  my  slioulders,  and  Massett  was  kind  of  stooping  over  me,  at  my  feet, 
rummaging  in  my  pockets.  He  went  first  through  the  vest  pockets,  and 
then  he  was  at  the  right-hand  trousers  pocket,  and  Cornell  pointed  out  the 
pocket  it  was  in.  He  says,  '  This  is  the  one,'  pointing  to  my  left-hand  trousers 
pocket,  and  then  I  hollered  '  Police;'  and,  as  soon  as  I  hollered  'Police,'  Lull 
caught  me  by  the  nose,  and  held  his  hands  up  there,  (indicating.)  with  his 
hand  over  my  mouth.  Then  Massett,  after  it  being  pointed  out  to  him, 
grabbed  for  my  left-hand  trousers  pocket,  and  pulled  out  my  hand,  and  took 
the  money  out  of  my  hand,  forcibly.  I  resisted  the  pulling  out;  but  I  bad 
no  power,  because  they  held  my  arm.  In  the  struggle,  my  pants  got  torn, — 
this  pocket,  (indicating  the  left-hand  trousers  pocket.)  The  money  came  ont; 
and  he  twisted  my  arm  around,  and  got  the  money  out.  Cornell  and  Loll 
were  holding  me  there  at  the  time.  Cornell  was  holding  my  arms  at  one  side. 
Lull  had  only  one  hand  employed  in  holding  my  nose,  and  he  bad  the  other 
hand  employed  in  keeping  me  down.  Then  they  lifted  me  from  where  I 
was — just  caught  me  by  the  back  of  the  collar — the  three  of  tbem.  I  was 
so  confused  ttiat  I  could  not  say  which  one  of  them  fired  me  out.  They 
lifted  me  np,  and  put  me  out  in  the  street,  on  tlie  Christopher-Street  side, — 
the  door  I  entered.  All  my  money  was  taken.  I  had  only  ten  cents  left. 
Massett  was  the  man  that  took  it.     All  three  aided  in  putting  me  out.     The 
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woman  was  there  ut  the  time.  She  stood  guard  at  the  time  until  I  got  thrown 
out."  Upon  this  state  of  the  evidence  tlie  jury  acquitted  Lull  and  Cornell. 
and  convicted  Massett  of  robbery  in  the  third  degree. 

There  seem  to  be  two  extraordinary  circumstances  connected  with  this 
verdict.  The  first  is  the  acquittal  of  Lull  and  Cornell  and  the  conviction  of 
Massett,  when  the  evidence  against  Lull  and  Cornell  was  precisely  the  same 
as  that  sffHinst  Massett;  the  aeeond  is  the  rendering  of  a  verdict  against 
Massett  of  guilty  of  robbery  in  the  third  degree,  when  it  was  dear  that,  if 
be  had  been  guilty  of  anything,  he  was  guilty  of  robbery  in  the  first  or  sec- 
ond degree.  Robbery  in  tlie  first  and  second  degree  is  "all  robbery  accom- 
plished by  force  or  violence,  or  by  fear  of  immediate  injury  to  the  person," 
«tc.    And  robbery  in  the  third  degree  is  all  other  robbery.' 

If  any  robbery  whatever  was  committed,  it  certainly  was  committed  with 
force  and  violence;  and  therefore  the  appellant  could  not  have  been  guilty  of 
robbery  in  the  tliird  degree.  This  is  referred  to  for  the  purpose  of  showing 
how  extraordinary  was  the  conduct  of  the  jury  in  considering  the  evidence 
in  the  case.  Tlie  defendants,  upon  their  behalf,  were  examined,  and  testified 
that  no  such  transaction  took  place;  that  the  complainant  refused  to  pay  for 
the  drink;  that  he  was  ejected  from  the  saloon,  and  that  was  all;  that  he  was 
neither  pulled  down,  nor  was  be  in  any  way  assaulted,  further  than  l>eing 
shaken  by  Massett,  who  took  hold  of  the  lapels  of  his  coat  when  he  refused 
to  pay  for  the  drinks;  that  he  was  greatly  under  the  influence  of  liquor,  and 
was  politely  assisted  out.  The  jury,  in  tlie  consideration  of  this  evidence, 
eitlier  must  have  violated  their  oaths  in  tlie  acquittal  of  Cornell  and  Lull  or 
in  the  conviction  of  Massett,  because,  as  already  stated,  the  evidence  against 
the  one  was  precisely  the  same  as  the  evidence  against  the  others.  They 
were  all  engaf;ed  in  the  robbery,  or  none  of  them.  If  the  complainant's  story 
was  not  sufficient  to  convince  the  jury  as  to  Cornell  and  Lull,  clearly  it  was 
not  sufficient  to  convince  them  as  to  Massett.  If  Lull  and  Cornell  were  not 
guilty.  Massett  could  not  possibly  have  been  guilty.  Under  these  circum> 
stances,  it  would  seem  as  tliough  Massett  had  been  convicted  of  keeping  a 
liquor  saloon,  rather  than  of  the  offense  for  which  he  was  indicted.  Juries 
should  not  be  permitted  to  render  verdicts  which  are  so  inconsistent  the  one 
with  the  other.  A  verdict  of  this  kind  is  entitled  to  no  consideration,  and 
should  be  set  aside  at  once,  as  it  shows,  whichever  horn  of  the  dilemma  you 
may  take,  a  disregard  by  the  jury  of  the  evidence  adduced  in  the  case.  The 
Judgment  must  be  revei-sed,  and  new  trial  ordered.    All  concur. 


"PXOVLB  9.  SUITH. 
(Supreme  Court,  Oeneral  Term,  First  Department.    December  9, 1889.) 

CBIMINAL  Law— EVIDBNCE— iDBNTinOATTON. 

Defendant  waa  arrested  for  robbing  complainant,  the  arrest  being  made  on  a  de- 
scriptiOD  given  by  complainant.  On  being  oon  fronted  with  defendant,  complain- 
ant declared  tbat  be  wus  the  man,  but  afterwards  said  tbat  he  had  a  doubt.  After 
two  days  spent  with  a  detective,  looking  for  a  man  whose  appearance  would  agree 
with  bis  recollection  of  the  man  who  robbed  him,  complainant  again  saw  defend- 
ant, and  then  stated  that  after  calm  reflection  he  thought  defendant  was  the  man 
who  had  robbed  him.    Held,  that  the  identification  was  not  sufficient. 

Appeal  from  court  of  general  sessions,  New  York  county. 
Argued  before  Van  Bkunt,  P.  J.,  and  Baniels  and  Bakreot,  JJ. 
Purdy  &  McLaughlin,  for  appellant.      John  R.  Fellows,  Dist.  Atty.,  (Mo- 
Kenzie  Bemple,  Asst.  Dist.  Atty.,  of  counsel,)  for  the  People. 

Barrett,  J.    The  sole  question  in  this  case  was  one  of  identification,  and 
the  complainant,  Matthews,  was  the  only  witnras  on  that  bead.    He  was 

iPen.  Code  N.  T.  {{  328-280. 
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robbed  at  about  the  comer  of  South  Fifth  avenue  and  Bleeeker  street  by  three 
colored  men,  whom  he  had  never  seen  before.  Two  (Dorsey  and  Grumesy 
were  arrested,  and  confessed  their  gnilt;  the  third  escaped.  Tbe  appellant^ 
Smith,  was  arrested  (as  the  guilty  third)  the  same  afternoon  by  OflSow  O'Hara.. 
and  taken  to  the  station-house.  O'Hara  testified  that  be  made  the  arrest  from 
a  description  of  the  third  robber  received  from  tbe  complainant,  and  from  the 
fact  that  he  had  himself  obserred  Smith  in  company  with  Dorsey  and  Cmme» 
at  abont  tbe  time  of  the  robbery.  Matthews  was  at  once  confronted  with 
Smith  in  the  station-house,  and  declared  that  be  "was  the  man."  Tbe  police 
captain  then  said  tliat  the  charge  was  a  serious  one,  and  that  Matthews  should 
be  very  careful  about  the  identification.  Matthews  then  said:  "Well,  I  have- 
got  a  doubt.  I  think  he  was  the  tallest  of  the  three.  I  have  got  a  doubt  of  thifr 
matter,  and  I  will  give  the  prisoner  tbe  benefit  of  the  doubt."  Another  wit- 
ness (Detective  Sullivan)  testified  that  Matthews  looked  at  Smith  in  the  sta- 
tion-house very  closely, — "went  all  around  him," — and  then  said:  "I  think 
this  is  the  man."  repeating  that  expression  two  or  three  times.  Mattbews- 
himself  testified  that  be  then  had  a  doubt,  but  that  such  doubt  was  regarding 
the  prisoner's  height.  After  the  expression  of  doubt  in  the  station-house. 
Smith  was  held  for  carrying  a  concealed  weapon,  and  Matthews  made  an  ap- 
pointment with  Detective  Sullivan  to  go  about  with  him  at  night  looking  for 
the  third  robber;  "looking,"  as  Sullivan  put  it,  "for  a  tall  man,  six  feet  ii> 
height,  with  a  grey  overcoat  and  a  light  complexion, — a  stiarp-featored  man, 
with  a  long  nose."  This  was  Matthews'  description  of  the  third  man.  Salli- 
van  and  Matthews  spent  two  nights  looking  for  a  person  of  this  description. 
Once  they  met  a  man  who  Matthews  said  was  not  unlike  the  third  robber. 
This  is  Sullivan's  testimony  on  that  head:  "Matthews  turns  around  and  says: 
<  That  is  not  unlike  the  man ;  that  looks  like  the  man,  and  his  coat  is  something- 
similar.'  I  says  to  him :  •  That  man  I  I  don't  think  he  would  do  anything  of 
the  kind,  for  I  know  him.'  He  says:  ■!  am  not  saying  he  is,  bnt  he  is  not 
unlike  the  man.' "  Now,  all  this  was  going  on  while  Smith  was  still  confined 
on  the  sole  charge  of  carrying  conc^ed  weapons.  It  was  only  by  making 
this  charge  that  the  police  felt  justified  in  holding  him,  withontdear  and  com- 
plete identification.  Matthews'  doubts  apparently  continued  for  two  days 
after  the  arrest,  and  were  only  solved  when  he  subsequently  saw  Smith  in  lii» 
police  court  in  company  with  Dorsey  and  Grumes.  Then  Matthews  sent  for 
Sullivan,  and  said  to  him:  "Sullivan,  after  calm  reflection,  and  come  to  think 
over  the  matter,  I  think  that  man  that  had  the  weapon — the  concealed  weapon 
— is  the  third  man."  That  this  statement  was  made  to  Sullivan  is  not  denied, 
and  yet  Matthews  now  declares  that  the  light' came  to  him  not  so  much  from 
calm  reflection  and  thinking  tbe  matter  over,  as  from  seeing  the  three  prison- 
ers together  in  the  police  court.  Matthews  never  saw  Smith  in  bis  life  prior 
to  the  robbery;  and  then  saw  him,  if  at  all,  for  but  a  moment,  and  while 
laboring  under  great  excitement.  Within  a  few  hours  he  examined  Smith 
closely,  under  circumstances  calculated  to  call  forth  the  best  powers  of  mind 
and  memory,  and  he  then  declared  that  he  was  in  doubt,  and  would  give  Smith 
the  benefit  of  that  doubt  This  doubt  continued  for  two  days,  and  was  suin- 
ciently  active  to  keep  Matthews  spending  his  nights  looking  for  tbe  guilty 
man.  Finally  his  doubts  were  suddenly  cleared  up,  but  whether  by  observa- 
tion or  reflection  seems  to  be  still  in  doubt.  It  would  be  entirely  unsafe  to 
permit  a  conviction  upon  such  testimony.  After  such  prolonged  obscurity  of 
vision,  upon  so  crucial  a  matter,  a  man's  liberty  should  not  be  sacrificed  apon 
a  sudden  flash  of  unsupported  and  uncorroborated  recognition.  The  facta 
from  which  corroboration  was  claimed  were  altogether  too  slight.  They  have 
already  been  adverted  to,  viz.,  the  circumstances  which  induced  the  officer  to 
make  the  arrest.  Smith's  appearance  and  manner  could  scarcely  have  been 
impressed  upon  Matthews,  in  those  few  seconds,  sufliciently  to  enable  him  t«> 
furnish  the  officer  with  special  idiosyncracies  and  distinguishing  diaiactei^ 
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Istics  of  the  defendnnt.  Those  that  he  did  furnish  were  common  to  very 
many  of  the  prisoner's  race  and  walk  in  life.  Nor  was  the  circumstance  of 
the  officer's  seeing  Smith  with  Dorsqr  and  Grumes  not  long  before  the  robbery 
sufficient  to  counterbalance  Matthews'  doubts.  In  considering  this  crucial 
branch  of  the  case,  I  have  given  but  little  weight  to  the  testimony  of  Smith, 
Dorsey,  and  Grumes.  The  two  latter  were  entirely  unworthy  of  belief,  not 
merely  because  of  their  character,  but  because  of  their  contradictory  state- 
ments, and  the  improbability  of  tlieir  stories.  Indeed,  my  only  doubt,  in  re- 
viewing this  record,  has  sprung  from  the  prisoner's  attempt  to  throw  the 
crime  upon  another  Smith. 

The  defendant,  however,  cannot  be  convicted  because  of  the  mere  weakness 
of  this  defense.  The  question  of  identification  still  remains,  and  must  be  de- 
termined upon  the  case  made  by  the  prosecution,  supplemented  by  any  testi- 
mony emanating  from  the  defendant  really  indicating  a  conscionsness  of  guilt. 
There  was  enough  In  the  case  upon  the  part  of  the  defendant  to  neutralize  the 
consciousness  of  guilt  which  might  otherwise,  perhaps,  be  inferred  from  the 
endeavor  to  fasten  the  crime  upon  another  Smith;  for  it  appeared,  by  testi- 
mony which  might  be  credited,  that  the  prisoner,  prior  to  bis  arrest,  had 
been  informed  that  one  Frank  Smith  was  the  guilty  person .  At  all  events,  the 
prisoner's  assertion  on  that  head  was  not,  under  all  the  circumstances,  a  plainly 
false  statement,  put  forward  to  hide  his  own  guilt,  and  consequently  cannot 
be  said  to  have  supplemented  the  weakness  of  the  complainant's  identification. 
The  charge  of  the  learned  recorder  did  not  touch  upon  the  special  features  of 
the  testimony  to  which  I  have  adverted.  He  told  the  J  ury  that  he  did  not  un- 
derstand that  there  was  any  failure  on  the  part  of  the  complainant  in  the  po- 
lice station  to  identify  the  prisoner  as  one  of  those  who  were  engaged  in  the 
robbery.  He  also  told  them  that  the  complainant  was  there  cautioned  by  the 
captain  of  police  to  be  exceedingly  careful  about  the  identiScation,  and  that 
Matthews  then  made  an  examination  of  the  defendant,  and  said  that  he  was 
the  man.  This  was  an  accurate  statement  of  part  of  what  transpired  in  the 
station-house,  but  it  was  incomplete,  in  that  itomitted  the  expression  of  doubt 
which  I  have  previously  quoted.  As  a  natural  result  of  this  doubtless  un- 
intentional omission  the  learned  recorder  substantially  left  the  case  to  the 
Jury  upon  the  condict  of  testimony  between  the  complainant  and  the  defend- 
ants in  this  indictment.  The  result  could  scarcely  have  been  o'ther  than  a 
conviction.  The  court  should,  in  my  judgment,  (if  the  case  were  to  go  to  the 
jury  at  all,)  have  submitted  the  question  of  identity  on  the  case  made  by  the 
prosecution  standing  alone,  except  as,  possibly,  aided  by  the  prisoner's  conduct 
and  testimony  tending  to  show  consciousness  of  guilt.  That  was  the  sub- 
stantial question,  and  I  cannot  think  that  if  it  had  been  thus  presented  to  the 
jury,  with  a  complete  statement,  not  only  of  Matthews'  present  conviction, 
but  of  his  past  doubts,  (as  expressed  in  words  and  action,)  the  verdict  would 
not  have  been  what  it  was.  Upon  the  whole  I  am  satisfied  that  this  judg- 
ment should  be  reversed,  and  a  new  trial  ordered.    All  concur. 


Obeb  v.  Obeb. 

(Supreme  Court,  Oeneral  Term,  Third  Department.    December  11, 1889.) 

DrvoKCB— CkJuxBKL  Fkes— Second  Action. 

Counsel  fees  will  not  be  allowed  a  plaintUt  who,  five  years  after  she  has  procured 
a  decree  for  a  divorce  In  another  state,  brings  another  action  for  divorce  against 
tite  same  man,  alleging  that  the  judgment  in  the  former  action  was  void. 

Appeal  from  special  term,  Gllnton  county. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Fish,  JJ. 

J2.  Corbin,  for  appellant.    John  P.  Kellas,  for  respondent. 

Learned,  P.  J.    The  plaintiff  brings  this  action  for  divorce  on  the  ground 
of  adultery.    The  defendant  admits  that  be  was  married  to  plaintiff  as  idleged ; 
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avers  that,  in  an  action  heretofore  brought  by  the  plaintiff  against  him, 
in  New  Hampshire,  for  divorce,  on  the  ground  of  adultery,  a  judgment  was 
heretofore  entered,  by  which  the  marriage  was  annulled;  avers  that  after 
said  divorce  he  married,  in  the  state  of  Massachusetts,  the  woman  with  whom 
in  the  present  complaint  he  is  alleged  to  have  committed  adultery.  The  plain- 
tiff asked  for  alimony,  and  an  allowance  for  counsel.  The  special  term  granted 
the  latter  only,  and  tlie  defendant  appealed.  In  her  petition  for  alimony  the 
plaintiff  set  forth  the  New  Hampshire  action,  giving  a  copy  of  the  judgment 
roll,  and  averred  that  that  judgment  was  void.  The  principal  fact  stated,  to 
show  that  the  judgment  was  void,  is  that  defendant  was  not  a  resident  then  <tf 
New  Hampshire.  The  defendant's  contention  is  that,  where  the  marital  rela- 
tion is  shown  not  to  exist,  there  should  be  no  allowance  for  alimony  or  coun- 
sel fee,  and  that  by  the  decree  in  New  Hampshire  this  relation  has  been  dis- 
solved. On  the  motion  papers  for  alimony  appears  a  copy  of  the  judgment 
roll  in  the  divorce  suit  in  New  Hampshire. 

In  considering  this  question,  we  should  notice  the  reason  for  which  courts 
originally  granted  alimony  and  allowances.  It  was  that  a  married  woman 
could  make  no  contract,  and  therefore  could  not  agreeto  compensate  the  coun- 
sel, and  also  that  she  (to  state  it  loosely)  had  no  property  under  her  control, 
and  therefore  had  no  means  of  payment.  Her  condition  at  this  day  is  quite 
different,  although  the  power  to  grant  alimony  and  allowance  is  continued  by 
the  Code.  But  in  the  present  case  the  plaintiff,  as  a  practical  matter,  has  been 
for  some  five  years  free  from  her  husbund.  She,  on  her  own  motion,  has  be- 
come separated  from  him.  He  has  accepted  the  decision  of  the  New  Hamp- 
shire court  by  marrying  again.  So  that  be  could  not,  as  a  practical  matter, 
assert  any  power  or  control  over  her.  She  really  stands  as  independent  of 
him,  wtiatever  the  legal  position  may  be,  as  any  plaintiff  towards  any  defend- 
ant. Why,  then,  should  he  be  required  to  pay  her  counsel?  They  will  be 
employed  to  show  that  a  judgment  which  she  obtained,  and  which  he  has  in 
the  most  solemn  manner  accepted,  is  void.  They  will  be  employed  to  show 
that  he  has  committed  the  crime  of  bigamy,  and  doing  tliis  in  reliance  on  her 
most  solemn  assertion  that  he  was  free  to  marry.  Of  course,  these  considera- 
tions may  have  no  effect  on  the  trial  of  the  issues;  but  it  seems  to  us  tliat 
they  are  very  important  on  the  present  question.  We  do  not  think  it  reason- 
able to  compel  the  defendant  to  pay  the  counsel  fees  of  a  litigation  where  the 
plaintiff's  own  act  has  led  him  into  the  alleged  wrong.  The  learned  justice 
at  special  term  had  himself  much  hesitation  in  granting  any  allowance;  and, 
on  the  whole,  we  think  none  should  have  been  granted.  Order  reveiaed,  and 
motion  denied.    No  costs.    All  concur. 


Sabatooa  Oas  &  Elbotbio  Light  Go.  «.  Hazabd. 

(Supreme  Court,  General  Term,  First  Department.    December  2, 1889.) 

1.  Trovzb  and  Co!Tversio!i— Plbadiwo — Demand. 

A  complaint  which  avers  that  defendant  unlawfally  converted  and  dispoaed  of 
certain  bonds  to  his  own  use,  shows  such  a  conversion  that  no  allegation  of  «»»tn«fi«i 
is  necessary. 

2.  Same— Matters  of  Dbfbnss. 

The  complaint  need  not  allege  authentication  of  the  bonds,  as  It  would  be  a  mat- 
ter of  defense  to  show  that  they  were  not  in  a  condition  to  be  of  value. 
8.  Abhest  IK  Civil  Cases — Complaikt— Affidavit. 

Id  order  to  justify  an  arrest  in  an  action  for  conversion,  the  complaint  mnstshow 
a  cause  of  action,  independently  of  the  affidavit  for  the  arrest. 

Appeal  from  special  terra,  New  York  county. 

The  Saratoga  Gas  &  Electric  Light  Ckimpany  brought  action  against  Bow- 
land  N.  Hazard  for  conversion  of  certain  bonds,  and  caused  defendant's  ar- 
rest. From  an  order  denying  motion  to  vacate  and  set  aside  the  order  of  ai^ 
rest,  defendant  appeals. 

Argued  before  Yak  Bbunt,  F.  J.,  and  Babtusit  and  Babbett,  JJ. 
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Moses  R.  Crow,  (Z>.  C.  Briggs,  of  connsel,)  for  appellant.  Lowrep,  Stone 
<ft  AuerbcKh,  {C.  F.  Stone,  of  counsel,)  for  respondent. 

Van  Brunt,  P.  J.  The  ground  upon  which  this  motion  is  made  is  that 
the  complaint  fails  to  set  forth  a  sufficient  cause  of  action;  and  it  must  be 
conceded  that,  if  this  is  the  case,  then  the  motion  must  be  granted.  The  com- 
plaint  alleges  the  incorporation  of  tlie  plaintiff;  that  at  the  times  therein  men- 
tioned  the  plaintiff  was  entitled  to  the  immediate  possession  of  certain  bonds, 
being  in  the  form  of  which  a  copy  is  ann^-xeil  to  the  complaint,  the  property 
of  the  plaintiff;  and  that  on  the  iilst  of  January,  1889,  in  the  city  of  New 
York,  the  defendant,  being  then  in  possession  of  the  bonds,  unlawfully  con- 
verted and  disposed  of  the  same  to  his  own  use,  and  to  the  plaintiff's  damage. 
The  objection  to  this  complaint  is  that  it  does  not  allege  a  demand  and  re- 
fusal. It  is  undoubtedly  true  that  where  a  defendant  has  come  lawfully  into 
the  possession  of  personal  property  a  demand  must  be  made  before  trover  will 
lie,  unless  there  is  evidence  that  the  defendant  has  unlawfully  parted  with  the 
possession  of  the  property.  So  it  has  been  held  that  an  action  for  conversion 
against  one  who  has  received  property  under  an  agreement  to  return  it  can- 
not be  maintained  until  it  has  been  proven  that  its  return  has  tieen  de- 
manded ;  so  a  bonajlde  purchaser  of  personal  property,  wrongfully  taken  from 
the  possession  of  the  owner,  is  not  liable  for  conversion  until  after  demand 
and  refusal.  GiUet  v.  Roberts,  57  N.  Y.  28.  But  it  is  equally  true  that 
where  it  appears  that  the  defendant  has  exercised  a  dominion  over  the  prop- 
erty such  as  he  was  not  entitled  to  exercise  by  reason  of  its  possession, — for 
example,  has  sold  and  disposed  of  the  property, — an  action  for  conversion  will 
lie  without  a  demand.  Kelsey  v.  OrUtoold,  6  Barb.  440.  This  principle  is  also 
upheld  in  Colgate  v.  Pennsylvania  Co.,  102  N.  Y.  120,  6  N.  £.  Bep.  114,  and 
cases  there  cited.  The  allegation,  therefore,  contained  in  the  complaint,  that 
the  defendant  had  disposed  of  the  bonds,  and  converted  them  to  his  own  use, 
seems  to  fulfill  the  requirement  showing  a  conversion,  and  no  demand  there- 
after was  necessary.  It  is  undoubtedly  true  that  the  mere  allegation  that  the 
defendant  had  converted  the  property  to  his  own  use  would  not  have  been 
suflScient;  but,  where  it  is  coupled  with  the  allegation  that  he  has  disposed  of 
the  property,  which  he  had  no  right  to  do,  and  which  disposal  constituted  the 
oouversion,  the  allegation  seems  to  be  sutBcient. 

We  concur  with  the  learned  counsel  for  the  appellant  that  the  infirmities 
of  the  complaint  cannot  be  aided  by  any  allegation  in  the  atfidavlt;  and  that, 
if  the  coroplHint  is  defective  in  setting  up  a  cause  of  action,  the  order  of  ar- 
rest should  be  vacated. 

It  is  urged  that  there  is  another  defect  in  the  complaint,  in  that  it  appears 
from  the  complaint  that  the  bonds  referred  to  had  no  force  or  effect  whatever, 
and  were  therefore  worthless,  because  the  complaint  did  not  contain  an  alle- 
gation that  they  were  duly  authenticated  by  the  signature  of  the  trustee  to  the 
certificate  indorsed  upon  the  bonds.  We  do  not  think  that  this  objection  is 
well  taken.  The  bond  itself  is  made  a  part  of  the  complaint.  But  whether 
or  not  the  certificate  which  appears  to  have  been  indorsed  upon  the  lx)nd  bore 
the  signature  of  the  trustee  we  are  not  aware,  because  such  certificate  is  not 
made  a  part  of  the  complaint;  and  it  is  impossible  for  us  to  tell  whether  or 
not  these  bonds  were  in  a  condition  to  be  of  value.  This  would  be  a  subject- 
matter  of  defense,  and  does  not  in  any  way  invalidate  the  cause  of  action  set 
out  in  the  complaint.  The  order  should  be  affirmed,  with  $10  costs  and  dis* 
bursements. 

Baboxett,  J.,  concnn. 

Babbett,  J.  I  concur.  The  allegation  that  the  defendant  disposed  of  and 
converted  the  bonds  is  equivalent  to  saying  that  he  disposed  of  them,  which  is 
a  fact,  and  thereby  converted  them. 
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Smith  v.  German- American  Ins.  Co. 
(Supreme  Court,  Oeneral  Term,  Third  Department,   Deoember  11,  1880l) 

iHSnEANOB— CONSTBUCTIOK  OF  POLIOT— CONDITION  8. 

An  Insurance  policy  on  an  unfinished  house  contained  the  words,  "to  be  oocapied 
as  a  residence  when  completed/'  and  gave  permission  to  mechanics  to  work  in  and 
about  the  house  for  90  days.  Held  that,  while  insnred  was  to  hare  the  rif ht  to 
complete  the  building,  this  was  to  be  done  within  90  days,  and  work  done  m  the 
construction  of  the  house  after  the  expiration  of  that  tune  was  a  violation  of  a 
clause  in  the  policy  prohibiting  carpenters  or  other  mechanics  from  working  on  the 
house  without  written  permission,  even  though  done  by  the  insured  himself. 

Appeal  from  circuit  court 

Action  by  Theodore  Y.  Smith,  Rdministrator,  against  the  German- American 
Insurance  Company.    Yeidict  directed  for  plaiotift,  and  defendant  appeals. 
Argued  Ix-fore  Learned.  P.  J.,  and  Fisu  and  Putnam,  JJ. 
H^Mrt  Krum,  for  appellant.    Don  8.  Mayham,  for  respondent. 

Learned,  P.  J.  This  is  an  action  on  an  insurance  policy  issned  by  defend- 
ant to  one  Anthony,  the  plaintiff's  intestate,  upon  a  certain  dwelling-bouse, 
unfinished  at  the  time  of  issuing  the  policy.  The  court  directed  a  verdict  for 
the  plaintiff,  and  tlie  defendant  appeids.  In  the  description  of  the  property, 
tlie  policy  contains  these  words,  "to  be  occupied  as  a  residence  when  com- 
pleted," and  also  the  further  provision:  "In  consideration  of  three  dollars  and 
sixty  cents,  extra  premium  paid,  permission  is  hereby  granted  to  mechanics 
to  work  in  and  around  the  building  for  ninety  days  from  date."  The  date 
was  June  27,  188L  The  policy  contained  the  usual  clause,  that  the  working 
of  carpenters  and  other  mechanics  in  building,  altering,  or  repairing  would 
vitiate,  unless  permission  were  indorsed  in  writing  on  the  policy.  The  build- 
ing WHS  burned  May  13, 1882,  and  was  not  then  completed.  The  90-days  per- 
mission expired  September  25,  1881.  Ou  the  trial,  Anthony  testified  that  be 
put  in  some  drawers  when  he  finished  the  kitchen,  some  time  in  the  winter; 
that  he  worked  in  the  building  some  six  weeks  before  the  fire,  made  the 
thresholds,  and  put  them  in;  that  a  few  days  before  the  Are  he  put  in  ttiree 
crocks,  for  the  stove-pipe  to  go  through;  that  ttie  lathing  was  finished  about 
two  months  before  the  fire.  Anthony  was  a  carpenter  and  builder,  and  did 
most  of  the  work  on  the  building  himself. 

It  seems  to  us  that  the  fair  construction  of  the  whole  policy,  especially  of 
the  parts  above  cited,  is  that  the  insured  was  to  have  the  right  to  gro  on  and 
complete  the  building,  and  that  the  insurer  knew  that  the  building  was  not 
then  complete;  but,  further,  that  the  parties  fixed  a  time  for  the  work  of  com- 
pletion, viz.,  90  days  from  the  date  of  the  policy.  The  insured  paid  an  extra 
premium  for  the  permission  to  have  mectianics  working  in  and  about  the 
building  during  that  length  of  time.  Evidently,  then,  be  did  not  agree  for 
any  longer  time.  Perhaps,  if  this  express  limitation  were  not  in  the  policy, 
the  plaintiff  might  urge  that  there  was  an  Implied  right  to  complete  the  build- 
ing, and  to  take  for  that  purpose  whatever  time  the  insured  desired.  But,  as 
if  to  prevent  such  a  construction,  the  parties  contracted  for  a  definite  time 
within  which  mechanics  might  work  on  the  building.  This  express  agree- 
ment shows  that  no  longer  time  was  permitted.  It  is  evident  that  the  time 
was  largely  exceeded,  and  the  work  which  was  done  after  the  limited  time 
had  elapsed  was  not  the  ordinary  little  repairs  done  in  an  occupied  building. 
It  was  work  done  in  the  construction  of  the  building,  and,  though  done  by 
the  insured,  to  a  large  extent,  it  was  none  the  less  done  by  a  mechanic.  It 
came  directly  and  clearly  within  the  prohibition  of  the  policy.  The  iasnred 
paid,  and  the  company  accepted,  a  certain  sum  in  consideration  of  the  privi- 
lege to  employ  mechanics  on  the  building  for  90  days.  This  sum,  certainly, 
would  not  have  been  paid  or  accepted  if  the  clause  above  mentioned,  which  in- 
dicated that  the  building  was  unfinished,  was  to  give  the  insured  all  the  time 
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be  might  choose,  or  even  all  that  he  might  need,  to  complete  it.  The  plaintiff 
urges  that  one  may  work  upon  his  own  building.  But  tlie  risk  which  insur- 
ance companies  fear  from  the  working  on  buildings  does  not  come  from  the 
person  who  does  it,  but  from  the  thing  done.  It  is  known,  or  thought,  that 
«xtra  hazard  is  caused  by  the  work  of  mechanics,  and  therefore  the  work  is 
prohibited.  And,  as  we  have  seen,  the  work  done  by  plaintiff  was  construc- 
tion, not  incidental  repairs,  such  as  are  permitted  for  the  length  of  five  days. 
We  think,  therefore,  that  the  condition  of  the  policy  was  violated.  The  judg- 
ment and  order  are  reveraed,  and  new  trial  granted;  costs  to  abide  event.  All 
«oncur. 


Brine  v.  Guaranty  Mut.  Aco.  Ass'n. 
(Supreme  Court,  OeneraX  Term,  Second  Department.    Deoem'ber  10, 1889.) 

t.  InBURANCI — APPLIOJlTIOK— MiSTAXB  OF  Aqbkt. 

Where  defendant's  agent,  in  writlnK  for  deceased  an  application  for  a  polloy  in 
his  oompany,  deceased  merely  giving  nim  the  year  in  which  he  was  bom,  made  a 
migcalcalatlon,  and  wrote  down  the  wrong  age,  there  was  no  misrepresentation  as 
to  his  age  on  the  part  of  deceased.* 

-2.  Same — RBPBE8EinA.TioN8 — Occupatiov. 

Deceased  stated  that  his  occupation  was  that  of  a  "livery  stable  proprietor,  (not 
working,) "  and  his  duties  "such  as  were  required  of  him  in  that  occupation."  The 
evidence  showed  that  he  hired  men  to  do  the  work  around  his  stable,  though 
he  sometimes  hitched  up  a  horse  himself,  and  drove  persons  out.  Held,  that  the 
statement  of  his  duties  suiBolently  apprised  defendant  of  their  character,  and,  tf 
anything  more  definite  was  requiKd,  It  was  the  duty  of  defendant  to  ascertain  the 
facts  by  proper  inquiry. 

■8.  Same — Health  of  Inbcrbd. 

Deceased,  in  his  application  for  an  aoddent  policy,  stated  that  be  had  no  disease, 
and  was  not  subject  to  fits,  or  any  disorder  whloh  would  render  him  liable  to  acci- 
dental injury.  There  was  evidence  that  he  had  several  times  been  thrown  from 
his  buggy,  receiving  injuries,  and  in  some  instances  remaining  unconscious  for  a 
while;  that  he  had  once  or  twice  fallen  down  without  apparent  cause,  at  such  times 
acting  strangely,  trembling,  etc  Several  persons,  who  nad  known  him  for  many 
years,  testified  that  he  was  strong  and  robust  In  health,  and  that  they  had  never 
known  of  his  having  an  ailment,  field,  that  the  weight  of  evidence  was  not  in  fa- 
vor of  deceased's  having  misrepresented  his  physical  condition. 

-^  Bams— NonoB— Waivbb  of  OarecTioNS. 

The  policy  provided  that  failure  to  give  the  oompaay  notice  In  writing  of  the  In- 
jury within  10  days  after  the  aoddent  happened  sDonla  invalidate  all  claims  under 
the  policy.  A  month  after  the  accident,  plaintift  addressed  a  notice  of  the  injury 
to  defendant,  who  received  and  kept  it,  and  afterwards  defendant's  secretary  stated 
to  plaintlS's  agent  that  the  notioe  was  sufficient,  field,  that  the  notice,  though  not 
technically  what  the  policy  required,  being  served  on  and  retained  by  defendant, 
further  notice  was  waived. 

Appeal  from  circuit  court,  Orange  county. 

Action  by  Hannah  C.  Brink  against  Guaranty  Mutual  Accident  Associa- 
tion to  recover  on  a  certificate  of  meml)eTBhip  issued  by  defendant  to  plain- 
tiff's husband,  in  which  plaintiff  was  named  as  beneficiary.  The  application 
for  membership  stated  that  the  applicant  was  59  years  old,  that  his  occupa- 
tion was  "a  livery  stable  proprietor,  (not  working;)"  that  his  duties  were 
"such  as  were  required  of  him  in  that  occupation;"  that  he  was  not  suffering 
from  any  disease  that  would  retard  recovery,  or  be  aggravated  by  personal  in- 
juries, and  was  not  subject  to  fits,  disorders  of  the  brain,  or  any  infirmity 
which  would  render  him  liable  to  personal  injuries.  His  age  was  not  as  stated 
in  the  application.  Defendant's  agent  bad  filled  in  his  age,  deceased  having 
given  him  the  correct  year  of  his  birth.    Deceased  was  a  livery  stable  pro- 

'Conoemingthe  estoppel  of  insurance  companies  to  deny  liability  on  policies  on  the 
ground  of  false  representations  in  the  applications,  when  such  applications  are  filled 
out  by  the  company's  agents,  to  whom  the  applicant  has  made  no  misrepresentation, 
see  iMntley  v.  Association,  5  ».  T.  Supp.  233,  and  note:  Insurance  Co.  v.  Barnes,  (Kan.) 
81  Pao.  B»^  les,  and  note;  Pndrltzky  v.  Knights  of  Honor,  (Mich.)  48  N.  W.  Rep.  878, 
4uid  notai 
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prietor,  who  anperintended  the  business,  and  occasionally  hitched  up  a  horse 
and  drove  people  about.  There  was  evidence  that  he  had  several  times,  be- 
fore making  application,  been  thrown  from  a  buggy  and  rendered  unconscious 
for  a  while,  and  that  he  had  several  times  fallen  down,  without  apparent 
cause.  Persons  who  had  known  him  for  many  years  testified  that  he  was 
"strong,  robust,  and  rugged  in  health,"  and  that  they  had  never  known  of 
his  having  any  ailment.  On  February  25.  1889,  a  few  days  after  the  certifi- 
cate was  issued,  deceased,  on  entering  a  store,  tripped,  and  fell  against  the 
atove.  The  blow  moved  the  stove  a  couple  of  inches,  and  left  a  mark  on  bis 
forehead  and  the  aide  of  his  face.  He  was  unconscious  for  several  minutes. 
After  the  accident,  he  began  to  grow  worse,  and  in  a  few  days  became  violent, 
complaining  of  paliia  in  his  head.  On  March  11, 1889,  he  was  taken  to  the 
insane  asylum,  where,  a  few  days  later,  he  died.  Two  physicians  testified 
that  in  their  judgment  death  resulted  from  the  accident.  On  March  25, 1888, 
a  month  after  the  injury  was  received,  a  letter  was  addressed  to  and  received 
by  defendant,  and  retained  by  it,  in  which  plaintifF  gave  notice  of  the  acci- 
dent todeceased.  Afterwards,  defendant's  secretary  staled  to  plaintiff's  agent 
that  the  notice  was  sufficient.  The  policy  required  that  immediate  notice  of 
any  accidental  injury  should  be  given  to  the  company  in  writing,  and  that 
failure  to  give  such  notice  within  10  days  after  the  date  of  such  injury  should 
invalidate  all  claims  under  the  policy.  Judgment  was  entered  on  a  verdict  in 
favor  of  plaintiff  for  $4,122,  and  coats.    Deiendant  appeals. 

Argued  before  Barnakd,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

Lewis  S.  Burchard  and  James  Fox,  for  appellant.  W.  F.  O'Neill,  for  re- 
spondent. 

Pratt,  J.  All  the  questions  of  fact  in  this  case  were  properly  submitted 
to  the  jury,  and  the  issues  decided  in  favor  of  the  plaintiff.  The  verdict  is 
amply  sustained  by  the  evidence.  The  first  defense  alleges  a  breach  of  war- 
ranty as  to  age,  occupation,  duties,  and  physical  condition.  AH  of  theseques- 
tions  of  fact  were  submitted  to  the  jury  under  an  unexceptionable  charge,  and 
that  must  be  held  conclusive.  It  is  clear  tliat  there  was  no  deception  or 
fraud  in  regard  to  age  of  the  insured,  as  tlie  agent  was  informed  of  his  true 
age,  and  made  the  mistake  in  putting  it  down. 

What  was  stated  as  to  the  duties  sufflciently  apprised  the  defendant  of  their 
character;  and,  if  anything  more  definite  was  required,  it  was  the  dutyof  tlie 
Com|)any  to  ascertain  the  facts  by  proper  inquiries. 

iNeitiier  is  the  weight  of  evidence  in  favor  of  the  proposition  that  any  mis- 
representation was  made  as  to  physical  condition.  There  was  no  dispute  that 
tlie  assured  was  injured;  and  the  question  whether  the  accident  caused  his 
death  was  decided  by  tlie  jury,  upon  conllicting  testimony,  in  favor  of  the 
plaintiff.  The  notice  and  proofs  of  injury  and  death,  while,  perhaps,  not 
technically  what  were  required  by  the  policy,  were  served  upon  the  company, 
and  retained  by  them;  and  furtlier  or  more  definite  notice  and  proof  were 
waived.  Keeney  v.  liisurnnne  Co.,  71  N.  Y.  896;  Brink  v.  Tnsuranee  Co., 
80  N.  Y.  108.  The  case  of  Aldrich  v.  Aanociation,  21  N.  £.  Hep.  873,  we  do 
not  regard  as  in  point.  In  that  case  the  different  duties  pertaining  to  the  oc- 
cupation of  the  assured  had  been  classified,  and  the  question  was,  under  what 
class  did  tiie  assured's  occupation  fall  at  tlie  time  of  tlie  injury?  It  was  not 
claimed  that  there  was  fraud  in  the  warranty  which  rendered  the  policy  void, 
but  it  was  a  question  as  to  the  construction  of  the  policy.  In  this  case  the 
claim  was  made  that  the  warranty  was  fiilse.  It  was,  therefore,  a  question 
of  fact,  to  be  determined  by  the  jury  upon  conflicting  testimony.  We  have 
examined  with  care  tlie  very  able  brief  of  the  counsel  for  defendant,  but  are 
unable  to  find  in  tlie  record  any  errors  sufficient  to  warrant  a  reversal  of  the 
Judgment.    It  is  therefore  affirmed,  with  costs.    All  concur. 
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CoRDEB  V.  Eenmet  et  aX. 
(Supreme  Court,  Oeneral  Term,  Second  Department    December  10,  1889.) 

BPICIFIC  PKRFORMiNOB — CONTRACT — TlVB  OF  EssENCJt. 

Specific  performance  of  a  conti-act  to  convey  land  will  be  granted  where  it  ap- 
pears that  plaintiff  was  the  sole  purchaser,  and  was  the  party  to  whom  the  deed 
was  to  be  made;  that  time  was  not  of  the  essence  of  the  contract,  and  that  the  time 
for  completing  it  had  several  times  been  postponed,  and  payments  received  there- 
after; that  plaintiff  was  in  possession,  and  had  made  valuable  improvements;  that 
no  notice  had  been  given  him  that  defendant  intended  to  terminate  the  contract; 
and  that  a  conveyance  to  a  third  person  was  without  oonsideration,  and  with  notice 
of  plaintiff's  claim. 

Appeal  from  special  terra,  Kichmond  county. 

Action  by  Louis  Cordes  against  Bosanna  Kennej  and  Mary  Ellen  Kenney 
for  specific  performance  of  a  contract  to  convey  land.  Judgment  for  plain- 
tiff, and  defendants  appeal. 

Argaed  before  Baknakd,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

/.  H.  Van  Hoevenberg,  for  appellants.    Julian  B.  Shape,  for  respondent. 

Pratt,  J.  The  findings  of  fact  of  the  jadge  below  seem  to  be  sustained 
by  the  evidence,  and  the  conclusions  of  law  strictly  follow  the  findings  of  fact. 
The  title  of  the  propertystood  in  the  name  of  Hosanna  Kenney,  and  the  plain- 
tiff was  the  sole  purchaser.  The  proof  does  not  disclose  any  interest  in  Kel- 
lennan,  and  therefore  be  was  not  a  necessary  party  to  the  suit.  In  fact,  the 
weight  of  evidence  is  decidedly  to  the  effect  that  the  plaintiff  was  the  sole 
party  to  whom  the  deed  was  to  be  made.  It  is  also  fairly  proved  that  time 
was  not  of  the  essence  of  the  contract.  The  time  for  closing  the  transaction  was 
several  times  adjourned,  and  after  such  a  state  of  facts  the  defendant  could 
not  elect  to  make  time  of  the  essence  of  the  contract  without  giving  the  plaintiff 
reasonable  notice.  Tlie  contract  was  fairly  entered  into,  and  partly  executed 
by  the  payment  of  money  and  the  transfer  of  possession  to  the  plaintiff.  It 
would  have  been  a  gross  fraud  upon  the  plaintiff's  right,  after  he  bad  made 
payments  upon  the  purchase,  and  valuable  improvements  upon  the  property, 
to  refuse  specific  performance.  Tlie  case  is  too  plain  to  require  the  citation 
of  autliorities  thai  there  was  a  sufficient  performance  of  the  contract  to  an- 
tliorize  a  court  of  equity  to  decree  specific  performance.  The  pretended  con- 
Tevsnce  by  Mrs.  Kenney  to  her  daughter  cannot  stand  in  the  way  of  granting 
proper  relief  to  the  plaintiff.  The  conveyance  was  without  consideration,  and 
to  a  party  wliu  had  notice  of  plaintiff's  claim.  There  was  no  error  in  the  ad- 
mission or  rejection  of  evidence  sufficient  to  reverse  the  judgment. 


Nelson  v.  Lodeb  et  dl. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    December  10, 1889.) 

MOBTOAOES— JCNIOR  MoRTOAOCE— TbNDER. 

During  the  pendency  of  foreclosure  proceedings  on  a  first  mortgage,  and  before 
the  adjustment  of  costs,  plaintiff,  the  second  mortgagee,  tendered  the  first  mort- 

fagee  an  amount  sufficient  to  cover  her  mortgage  debt  and  costs,  and  accompanied 
is  tender  by  a  demand  for  an  assignment  of  her  mortgage.  She  offered  to  cancel 
her  mortgage,  but  refused  to  execute  an  assignment.  After  the  tender,  plainUS 
mingled  the  money  tendered  with  his  other  money,  and  used  it  as  bis  own.  Held 
thaC  while  plaintiff  was  entitled  to  an  assignment  of  the  first  mortgage,  the  first 
mortgagee  was  entitled  to  interest  thereon  to  the  present  time;  pleSnUfTs  tender 
being  insufficient  to  stop  the  running  of  interest. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Thomas  Nelson  against  Sarah  £.  Loder  and  others  to  restrain 
defendant  Loder  from  the  further  prosecution  of  an  action  of  foreclosure,  and 
to  com|iel  an  assignment  to  hitu  of  her  bond  and  mortgage.  Defendant  Loder 
held  a  tirst  mortgage  on  tlie  land,  and  she  commenced  foreclosure  proceedings 
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September  25, 1880,  making  Ada  E.  Brig^s,  the  tben  owner,  one  of  the  defend- 
ants. Wliile  these  proceedings  were  pendi ng,  on  October  18, 1880,  Ada  E.  Briggs 
gave  a  mortgage  to  plaintiff,  Nelson,  purporting  to  secure  $500  for  legal  serv- 
ices previously  rendered.  On  the  same  day,  plaintiff  tendered  to  defendant 
Loder  what  he  alleged  was  the  principal,  interest,  and  costs  of  the  foreclos- 
ure she  commenced,  and  demanded  an  assignment  of  her  mortgage.  Defend- 
ant liOder  refused  to  take  the  money,  or  say  definitely  what  she  would  do. 
Her  attorney  subsequently  offered  to  receive  the  money  and  cancel  the  mort- 
gage, but  refused  to  execute  an  assignment.  There  was  a  judgment  in  plain- 
tiff's favor,  directing  that  on  the  payment  by  plaintiff  of  the  sum  tendered  by 
him  October  18,  1880,  defendant  Loder  execute  an  assignment  of  her  boi^ 
and  mortgage,  and  that  she  or  her  attorney  give  a  substitution  to  plaintiff  as 
attorney  in  person  In  the  action  of  foreclosure.  Defendant  Loder  appeals, 
and  the  principal  question  Is  whether  plaintiff's  tender  stopped  the  running 
of  interest. 

Argued  before  Barnard,  F.  J.,  and  Pratt,  J. 

IT.  8.  di  W.  F.  Cassedy,  for  appellant.    M.  V.  B.  Travis,  for  respondoit 

Barnard,  P.  J.  The  tender  made  in  this  case  was  not  one  which  was  in- 
tended to  discharge  the  lien,  and  leave  outstanding  the  debt  secured  by  the 
lien  security.  It  is  not  a  case,  therefore,  which  falls  within  Kortright  v. 
Cady.  21  N.  T.  343,  or  Tuthill  v.  Morris,  81  N.  Y.  94,  or  Cass  v.  Higenbo- 
tam,  100  N.  T.  248,  3  N.  E.  Bep.  189.  The  facts  in  this  case  are  that  the 
plaintiff  held  a  second  mortgage  on  said  estate,  and  the  tender  was  made  after 
foreclosure  was  instituted  upon  the  Urst  mortgage,  and  while  the  foreclosure 
action  was  procee(.ling  to  judgment,  and  was  accompanied  by  a  demand  for 
an  assignment  of  the  security.  The  costs  hud  not  been  adjusted,  but  an 
amount  was  tendered  su£Scieut  to  cover  the  mortgage  debt  and  costs.  The 
plaintiff,  after  the  tender,  mingled  the  money  so  tendered  with  his  own  other 
money.  He  deposited  it  in  his  bank  account,  and  it  whs  used  by  him  as  his 
own.  The  question  is  whether  the  tender  stopped  the  interest.  We  think  it 
did  not.  The  plaintiff  had  the  use  of  his  own  money  after  the  tender,  and 
legally  is  chargeable  with  the  interest  upon  it.  He  comes  into  a  court  of 
equity  to  compel  the  defendant  Loder  to  assign  the  mortgage  which  he  seeks 
to  hold  for  all  the  interest  due  upon  it,  while  he  has  received  the  interest  on 
the  tender  since  it  was  made.  The  court  of  appeals  in  TuthiU  v.  Morris,  81 
N.  Y.  94,  held  that,  when  a  party  affirmatively  asked  to  extinguish  a  lien  by 
reason  of  a  tender,  the  tender  must  be  kept  good,  as  between  debtor  and  cred- 
itor. When  upon  payment  the  debtor  is  entitled  to  the  possession  of  bis  prop- 
erty, a  tender  need  not  be  kept  good.  Cass  v.  Htgenbotam,  100  N.  Y.  2^ 
8  N.  E.  Uep.  189.  In  the  present  case  there  was,  as  has  been  stated,  no  wish 
to  discharge  the  lien,  and  no  injury  lias  resulted  to  the  plaintiff  by  reason  of 
the  tender.  He  had  his  money  in  use  after  the  tender  for  his  own  benefit. 
The  costs  of  the  foreclosure  were  not  adjusted,  and  are  not  yet,  and  a  tender 
without  the  means  of  determining  the  amount  due  which  should  destroy  a 
lien  "would  be  in  the  highest  degree  unreasonable."  TuthiU  v.  Morris,  su- 
pra. The  judgment  should  be  modified  by  giving  the  relief  asked  for,  bat 
with  the  interest  due  to  the  date  of  the  assignment,  without  costs  of  this  ao- 
tion,  and  without  costs  of  this  appeal  to  either  party. 


Jenkins  v.  Dkam. 

iSupreme  Court,  Oeneral  Term,  Second  Department    December,  18S9.) 

Assumpsit— I^STRUOTioss — Amount  Due. 

la  an  action  to  recover  one-third  of  the  net  profits  realized  on  certain  contracts  b^ 
defendant,  where  there  is  no  dispute  as  to  his  liability  if  there  are  any  profits,  bat 
where  he  claims  that  the  sum  to  which  he  is  entitled  as  compensation  for  the  use  of 
his  tools  and  machinery,  and  for  an  item  of  disbursements  paid  by  him,  is  sufficient 
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to  wipe  out  any  appar«iit  Ixklanae  of  proflte  on  tiie  contracta.  It  U  In  aooordanoe  with 
jnstloe  for  the  trial  Judge  to  charge  tnat  the  Jury  should  find  as  to  the  dispntod  item 
of  disbarsements,  and  as  to  the  value  of  the  use  of  tools  and  maohlnerr;  to  correct 
the  apparent  balance  of  profits  in  aooordanoe  with  the  finding  as  to  the  dlsbune- 
ment,  and  to  deduct  from  the  resulting  figures  the  y^ne  of  the  use  of  tools  and 
machinery ;  and  to  find  for  plaintifC  one-thira  of  the  residne,  if  there  should  be  any. 

S.  Bams — CouPL^an — SuFrionircT. 

In  an  action  at  law  for  serrioes  performed,  the  fact  thatplaintlfl  asks  for  an  ao- 
oonnting  of  Uie  profits  realised  by  defendant  on  certain  contracts,  to  ascertain  the 
amount  of  plaintiS's  compensation,  does  not  make  his  complaint  demurrable  on  the 
ground  that  It  does  not  state  a  cause  of  action. 

-8.  Same— Whbn  Cacbb  or  Aorioir  AooRDas. 

The  contract  being  entire,  plaintiff's  right  of  action  accrued  on  the  completion  of 
the  work;  and  the  fact  that  defendant  had  not  been  paid  part  of  the  money  on  hia 
contracts  when  the  action  was  brought,  does  not  render  it  premature. 

Motion  for  new  trial  on  exceptions. 

Action  by  Theodore  S.  Jenkins  against  William  E.  Dean  for  an  aoconotlng 
to  determine  the  amount  of  profits  realized  bjr  defendant  on  two  contracts 
with  the  citj  of  Kew  York  for  the  construction  of  sewers  on  Eighth  and 
Eleventh  avenues,  and  for  one-third  of  the  net  profits.  Defendant  employed 
one  W.  L.  Holmes  to  superintend  the  construction  of  these  sewers.  They 
■entered  into  a  written  contract  under  which  defendant  was  to  furnish  all 
money,  tools,  and  machinery  necessary  for  the  performance  of  the  work,  and 
was  to  receive  a  fair  compensation  for  the  use  of  his  tools,  and  two-thiids  of 
the  net  profits.  HiUmes  whs  to  furnish  bis  labor  as  superintendent  of  the 
work  under  instructions  from  defendant,  and  in  lieu  of  salary  was  to  receive 
for  Ills  services  one-third  of  the  net  profits.  Holmes  assigned  his  salary  to 
■one  Kinifsley,  who  subsequently  assigned  to  plaintifT.  Defendant,  in  his  an- 
swer, claimed,  among  other  things,  that  the  work  had  not  been  completed; 
that  he  had  not  been  paid  therefor;  and  that,  until  the  completion  of  the  work 
■and  the  payment  therefor,  the  profits  could  not  be  ascertained.  It  was  ad- 
mitted on  the  trial  that  the  city  had  paid  defendant  ^8,603.40,  and  that  the 
disbursements  were  $34,594.94,  leaving  a  balance  of  IHi008.46  in  defendant's 
favor.  He  claimed  85,925  as  compensation  for  tlie  use  of  his  tools  on  the 
Eleventh-Avenue  sewer,  and  8410  on  the  Eighth-Avenue  sewer.  These 
-ohnrges  were  alleged  to  be  extortionate  by  plaintiff.  There  was  a  verdict  of 
-$1,021.15  in  plaintiff's  favor  at  the  circuit  court  for  Kings  county,  and  Judg- 
ment thereon,  and  defendant  moves  for  a  new  trial. 

Argued  before  Barnabd,  P.  J.,  and  Pratt,  J. 

Bergen  cC  Dykman,  ( William  N^.  Dykman,  of  Counsel,)  for  plaintiff.  Jan. 
Bdtod.  Brayhill,  for  defendant. 

Babmard,  p.  J.  This  was  a  1^^  action.  The  evidence  shows  that  de- 
fendant had  a  contract  with  the  city  of  New  York  for  the  construction  of  oer- 
t^n  sewers.  The  defendant  agreed  with  Holmes  to  furnish  all  tools,  ma- 
chinery, and  money  needed  to  perform  the  work.  The  agreement  provided 
that  the  defendant  should  receive  a  fair  compensation  for  the  use  of  the  tools 
and  machinery,  and  two-thirds  of  the  net  profits  of  the  work.  Holmes  was 
to  be  the  superintendent  under  defendant,  and  was  to  receive  one-third  of  the 
net  profits  of  the  work  for  his  services.  Holmes  assigned  to  the  plaintiff  his 
-claim  to  the  one-third  profits  provided  by  the  agreement  as  the  means  of  com- 
pensation for  his  services. 

It  may  be  necessary  to  take  an  aoconnt  of  the  profits  to  reach  the  amount  of 
■compensation,  but  the  accounting  is  only  a  means  by  which  the  value  of  the 
work  claimed  is  to  be  ascertained.  The  objections,  therefore,  that  there  were 
no  facts  to  warrant  an  equitable  accounting,  and  no  facts  stated  in  the  com- 
plaint snfilcient  to  make  a  cause  of  action,  were  properly  overruled. 

It  appeared  on  the  trial  that  this  action  had  been  commenced  while  certain 
percentages  on  work  done  had  been  retained  by  the  city  of  New  York.    It 
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was  conceded  at  the  trial  that  there  had  been  paid  for  one  sewer  $24,425.55, 
and  $14,177.85  for  another,  by  the  city  of  New  York,  and  that  the  la.st  pay- 
ment completed  the  payments  for  the  work,  and  this  was  made  nearly  a  year 
before  the  trial.  T^e  disbursements  for  the  Eleventh-Avenue  sewer  were- 
sliown  to  have  been  $20,220.08,  and  $14,542.84  for  the  other.  This  left  a 
balance  of  $4,008.46  out  of  which  was  to  come  the  cost  of  the  use  of  the  tools 
and  machinery.  It  was  the  subject  of  dispute  as  to  the  accounts  whether  an 
item  of  $407  was  properly  charged  among  the  disbursements  of  the  work.  It 
is  also  the  subject  of  dispute  as  to  the  fair  value  of  the  use  of  the  tools  and 
machinery  furnished  by  the  defendant.  Under  this  state  of  the  proof,  the 
Judge  charged  the  jury  to  find  as  to  the  disputed  item  of  disbursement,  and 
as  to  the  use  of  the  tools;  to  correct  the  apparent  balance  in  accordance 
with  the  finding  its  to  the  disbursement,  and  to  deduct  from  the  resulting 
figures  so  made  the  use  of  the  tools  and  machinery;  and  to  Rnd  for  the  plain- 
tiff one-third  of  the  remainder,  if  there  should  be  any.  This  was  in  accord- 
ance with  justice.  The  defendant  had  received  some  of  the  money  after  ac- 
tion commenced,  but  the  effect  of  that  was  to  make  certain  a  calculation  which 
without  it  would  have  been  more  diflScult  to  ascertain.  The  cause  of  action 
was  good  when  it  was  commenced.  All  the  work  had  been  done.  The  money 
bad  not  all  been  paid  over.  The  case  is  stronger  than  Everson  v.  Power*.  8^ 
N.  Y.  527,  when  the  court  of  appeals  permitted  a  plaintiff  to  recover  when 
the  action  was  brought  for  a  breach  of  an  entire  contract  for  services  before 
the  term  of  service  was  ended;  but  the  term  had  ended  before  the  time  of  the 
trial.  The  court  stated  the  rule  of  damages  to  bo  tlie  same  as  it  would  be  in 
case  of  the  commencement  of  the  action  after  term  had  ended.  The  judg- 
ment should  therefore  be  affirmed,  with  costs. 


In  re  Heok's  Will.* 
(Supreme  Court,  0«7ieral  Term,  Second  Department.    December,  1889.) 
Leqact  Tax— Exemption — Iitdustriai,  Inbtitctionb. 

Under  Rev.  St.  N.  Y.  (7th  Ed.)  p.  982,  {  4,  Bubd.  4,  proTldlne  that  every  ■•  bonae  of 
Industry,  "and  "the  real  and  personal  property  used  for  •  •  *  purposes  belong- 
ing to  or  connected  with  the  same, "  shall  be  exempt  from  taxation,  a  legacy  to 
such  an  institution  is  not  subject  to  the  succession  tax  provided  for  in  Laws  N.  T. 
1887,  o.  718,  $  1,  Binee  that  act  excepts  "societies,  corporations,  and  institutions  now 
exempted  by  law  from  taxation. "    Ciillbn,  J.,  dissenting. 

Appeal  from  surrogate's  court,  Kings  county. 

In  the  matter  of  the  inheritance  tax  of  certain  legacies  nnder  the  will  of 
Frederich  Herr,  deceased.  The  surrogate  held  that  all  the  legacies  were  tax- 
able, (see  5  N.  Y.  8upp.  48,)  and  the  Wartburg  Orphan  Farm  Bchooi  of  the 
Evangelical  Lutheran  Church  appeals.  Laws  N.  Y.  1887,  c.  713,  §  I,  pro- 
vides: "All  property  which  shall  pass  by  will,  •  *  *  other  than  to  soci- 
eties, corporations,  and  institutions  now  exempted  by  law  from  taxation, 
*  *  *  shall  be  and  is  subject  to  a  tax  of  five  dollars  on  every  hundred  dol- 
lars," etc. 

Argued  before  Barnard,  P.  J.,  and  Dtkhan  and  Cullen,  JJ. 

Jacob  F.  Miller,  for  appellant.    D.  B.  Meeker,  for  executors. 

Barnard,  P.  J.  The  testator,  by  his  will,  gave  a  legacy  of  $1,000  to  the 
orphan  asylum  at  Mt.  Vernon.  The  legislature,  by  special  act,  incorporated 
the  Deiiconess  Institution  of  the  Evangelical  Lutheran  Church,  by  chapter 
161,  Laws  1869.  The  object  of  the  incorporation  was  to  maintain  an  orphan 
farm  schob!  at  Mt.  Vernon.  The  corporation  was  subjected  to  the  reetriction, 
and  was  clothed  with  the  privileges,  provided  in  the  genera^  law  for  the  in- 

^  Reversing  5  N.  T.  Snpp.  48. 
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corporation  of  religions  and  benevolent  associations.  No  exemption  from 
taxation  was  grante(l  by  the  charter.  The  charter  was  atnended  by  chapter 
440,  Laws  1876.  and  was  again  amended  by  chapter  106,  Laws  1884,  and  the 
name  was  changed  to  the  "  Wartburg  Orphan  Faim  School  of  the  Evangelical 
Lutheran  Church. "  Neither  of  these  amending  acts  gaye  an  exemption  from 
taxation.  Tlie  Wartburg  Orphan  Farm  School  was  intended  to  be  the  corpo- 
ration to  receive  the  legacy,  and  the  question  presented  is  whether  the  legacy 
is  subject  to  the  collateral  inheritance  tax.  There  being  no  general  exemp- 
tion  by  the  charter  from  taxation,  the  c611ateral  tax  is  chargeable,  unless  there 
be  a  special  exemption  from  the  operation  of  the  collateral  tax  law.  Catltn 
V.  Trinity  College,  113  N.  Y.  133,  20  N.  E.  Rep.  864.  This  special  exemp- 
tion is  clearly  made  in  title  1,  c.  13,  §  4,  subd.  4,  Bev.  St.  (7th  Ed.  p.  982.) 
This  section  reads  as  follows:  "The  following  property  shall  be  exempt  from 
taxation.  *  *  *  Every  poor-house,  alms-bouse,  house  of  industry,  and 
«very  house  belonging  to  a  company  incorporated  for  the  reformation  of  of- 
fenders, or  to  improve  the  moral  condition  of  seamen,  and  the  real  and  per- 
sonal property,  used  for  such  purposes,  l>elonging  to  or  connected  with  the 
same."  If  this  appellant,  being  clearly  a  house  of  industry,  had  personal 
property  invested  for  the  support  and  maintenance  of  this  orphan  home,  it 
would  be  free  from  taxation  under  this  sul)division.  There  is  no  reason  why 
the  general  term  of  "personal  property,  used  for  the  purposes  of  the  incorpora- 
tion, "  should  be  restricted  to  the  furniture  of  the  home,  or  to  speciflc  articles 
contained  therein.  Tiie  fact  that  the  legislature,  in  exempting  schools  and 
colleges,  only  exempted  "  the  furniture  belonging  to  each  of  them, "  shows  that 
« larger  exemption  was  designed  by  this  section  4.  For  a  school,  the  build- 
ing and  its  furniture  is  suiHcient,  but  for  a  home  for  orphans,  who  were  to 
be  clothed  and  maintained,  something  more  was  needed;  and  the  legislature 
met  this  need  by  the  personal  property  used  for-  the  purposes  of  its  support. 
In  the  next  subdivision,  (5.)  a  complete  exemption  of  libraries  is  made,  by 
the  use  of  the  same  language  as  that  contained  in  section  4.  Section  5  ex- 
empts "tbe  real  and  personal  property  of  every  public  library."  If  the  money 
is  free  from  taxation  after  it  is  obtained,  then,  under  this  collateral  tax  law, 
it  is  free  from  the  collateral  tax  of  5  per  cent. ;  for  the  orphan  home  was 
"exempted  by  law  from  taxation,"  under  chapter  713,  Laws  1887.  This 
seems  to  be  the  true  construction  of  section  4,  subd.  4,  of  the  title  and  chap- 
ter of  the  Revised  Statutes  cited  above.  The  decree  should  therefore  be  re- 
versed, with  costs,  each  party,  out  of  the  estate. 

Dtkmak,  J.,  concurs.    Ouixen,  J.,  dissents. 


In  re  Union  El.  R.  Ck). 
{Suvreme  Court,  Oeneral  Term,  Second  Department.    December  10, 1889.) 

1.  Eminutt  Dohain — Damaobs; 

In  proceedings  to  condemn  a  right  .of  way  for  a  railroad  in  a  street,  evidence  of 
damages  to  adjacent  property,  caused  by  the  building  of  the  railroad,  arising  from 
the  fact  that  the  property  is  used  for  a  particular  purpose,  Is  admissible. 
S.  Same — Costs. 

Even  if  the  trial  court  has  power  to  allow  oosts  in  such  proceedings,  under  Code 
Civil  Proc.  N.  T.  i  8S40,  as  the  decision  of  that  matter  la  in  its  discretion,  it  will  not 
be  reviewed  on  appeal,  in  the  absence  of  abuse  of  suoh  discretion. 

Appeal  from  special  term,  Kings  county. 

Petition  of  tbe  Union  Elevated  Railroad  Company  of  Brooklyn,  to  acquire 
title  to  easements  in  a  street  in  front  of  property  owned  by  William  C.  Jug- 
bardt,  Frederick  Koch,  and  Cliristiana  Koch.  Commissioners  of  appraisal 
were  appointed,  and  their  report  was  confirmed.  From  the  order  of  confirma- 
tion tbe  petitioner  appeals,  and  from  an  order  denying  their  motion  for  coats 
the  property  owners  appeal. 
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Argued  before  Barnard,  P.  J.,  itnd  Dtkman  and  Pbatt,  JJ. 
Winyate  <t  Cullen,  {Geo.  W.  Wingate,  of  counsel,)  for  petitioner.    PhiUipt 
<ft  Awry,  for  property  ownera. 

Barnard,  P.  J.  This  is  an  appeal  from  an  order  confirming  the  report 
of  commissioners  appointed  to  appraise  and  condemn  a  right  of  way  along 
Myrtle  avenue,  in  the  city  of  Brooklyn,  in  front  of  two  separate  parcels  of 
land  owned  by  the  respondents  above  named.  The  damages  awantod  for  in- 
jury to  easement  was  the  sum  of  $1,500  in  each  case.  It  has  been  the  settled 
practice  of  tlie  courts  in  this  state  not  to  disturb  and  reverse  the  report  of  the- 
commissioners  appointed  in  such  cases,  unless  an  error  In  judgement  can  be 
shown  which  led  to  the  awarding  of  excessive  and  exorbitant  damages.  In 
re  Railroad  Co.,  27  Hun,  llt>.  There  is  suflScient  evidence  in  this  case  to 
support  the  award  as  found,  and  there  is  no  basis  for  a  claim  that  they  baT& 
mistaken  the  principle  upon  which  tliey  should  proceed  in  forming  their  opin- 
ion. In  regard  to  tiie  objection  to  the  admission  of  evidence  tending  to  show 
damages  to  respondent's  property  arising  from  the  special  use  thereof,  in  our 
opinion  said  objection  is  not  supported  by  the  law  of  this  state.  In  showing 
the  market  value,  and  the  consequent  impairment  to  the  same,  by  the  taking 
of  an  easement,  the  owner  is  at  liberty  to  show  the  particular  suitableness  of 
his  property  to  any  given  business.  In  re  Railroad  Co.,  27  Hun,  116;  In  re 
Commissioners,  37  Hun,  537.  In  the  present  case  the  premises  were  used  for 
a  laundry,  and  the  building  of  the  railroad  cut  off  the  light,  which  was  highly 
needful  in  the  conduct  of  the  same,  and  the  drippings  from  the  structure 
mined  the  clothing  when  it  was  being  loaded  in  wagons.  The  owner  had  the 
right  to  carry  on  any  lawful  business,  and  the  railroad  which  took  the  ease- 
ment without  his  consent  had  no  right  to  deprive  him  of  any  advantages 
which  be  might  derive  without  paying  for  the  same.  The  under  appealed 
from  should  therefore  be  aflSrmed,  with  costs. 

in  reference  to  the  appeal  from  the  order  denying  the  motion  for  costs,  it 
has  been  the  settled  practice  of  the  courts  not  to  allow  costs  in  these  special 
proceedings.  In  the  cases  where  costs  have  been  allowed,  the  ordet  appoint- 
ing commissioners  of  appraisal  has  been  reversed  on  appeal.  Railroad  Co.  y> 
Davis,  55  N.  Y.  147.  Even  assuming  that  the  oonrt  at  special  term  had  th» 
power,  if  it  so  wished,  to  grant  costs  under  Code  Civil  Proc.  §  3240,  yet,  hav- 
ing exercised  its  discretion  in  the  negative,  its  decision  in  regard  to  the  mat- 
ter will  not  be  questioned  by  the  appellate  court,  unless  we  can  show  misus» 
or  gross  mistake  in  the  exercise  of  the  same.  Harrison  v.  Agate,  20  Hun, 
25.  The  order  denying  costs,  appealed  from,  should  therefore  be  affirmed,, 
with  costs.    All  concur. 


Qamley  c.  Brooklyn  Citt  B.  Oo. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    December  10, 1889.) 

HOBSB  JkKC  StBBBT  RAILROADS — ^NBOLIOBNCX — ^BVIDBROB. 

In  an  action  against  a  street-car  company  for  personal  Injnries,  where  plaintilT 
testifies  that  after  the  car  had  slackened  speed,  and  while  he  was  waiting  for  it  t» 
stop,  it  made  a  sudden  start  forward,  and  threw  him  off,  tbns  causing  the  injariet, 
and  defendant's  witnesses  are  not  entirely  harmonious  as  to  the  clrcamBtancea, 
though  thev  all  testify  that  plaintltF  got  off  while  the  oar  was  in  motion,  a  Terdiot 
for  plaintiff  will  not  be  disturbed  on  appeal. 

Appeal  from  circuit  court,  King^  county. 

Action  by  John  Ganley  against  the  Brooklyn  City  Bailroad  Company,  for 
personal  injuries  sustained  by  plaintiff  while  a  passengaron  defendant's  street- 
car.   Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 

Argued  before  Barnard,  P.  J.,  and  Pratt,  J. 

Morris  <£■  Whitehouse,  for  appellant.    F,  J.  Moissen,  for  respondent, 
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BAit?7ARi>.  P.  J.  The  evidence  is  more  than  tisnally  conflicting.  The  plain- 
tiff testifies  that  he  told  the  defendant's  conductor  to  let  him  out  of  the  car  at 
Bockaway  avenue.  The  conductor  passed  the  lower  crossing,  and  the  car  was 
Blackening  its  speed,  but  had  not  stopped.  The  plaintiff  got  to  the  edge  of  the 
platform,  and  had  his  foot  raised  so  as  to  step  down  when  it  was  safe  to  do 
so,  when  the  car  suddenly  started  ahead,  and  threw  the  plaintiff,  who  was  a 
feeble  old  man,  into  the  street.  The  plaintiff  is  the  only  witness  called  in  his 
own  behalf.  The  defendant  produced  the  conductor  and  driver  of  the  car,  four 
passengers,  and  a  few  who  stood  on  the  sidewalk  at  the  time  of  the  accident, 
who  all  testify  that  the  plaintiff  got  off  while  the  car  was  in  motion,  and  after 
be  was  told  to  wait  until  the  car  stopped.  Tliere  are  only  two  test  points  of 
difference,  as  all  admit  the  plaintiff  either  got  off  or  was  thrown  off  before 
the  car  stopped.  The  plaintiff  says  he  had  no  notice  to  wait  until  the  car 
stopped,  but  he  was  waiting  until  the  car  fully  stopped,  when  he  was  thrown 
off.  The  question  of  fact  is  therefore  reduced  to  one, — did  the  car  suddenly 
start  just  t«fore  it  came  to  a  fuU  stop?  for  the  whole  action  rests  on  this.  The 
plaintiff  testifies  positively  to  the  sudden  start  forward,  and  that  it  threw  him 
off.  The  car  did  not  in  fact  stop  till  it  reached  the  upper  crossing,  or  a  few 
feet  above  the  upper  crossing,  and  the  witnesses  say  that  the  plaintiff  jumped 
off  between  the  tracks.  The  order  to  the  plaintiff  to  wait  for  a  full  stop  is  of 
no  weight  if  the  car  suddenly  started  before  it  did  stop,  causing  the  accident. 
The  witnesses  for  the  defense  are  not  entirely  harmonious  as  to  the  facts  sur- 
rounding  the  fall,  and  the  plaintiff's  narrative  best  agrees  with  the  admitted 
facts  in  the  case.  The  plaintiff  would  not  voluntarily  Jump  off  between  the 
tracks,  and  while  the  car  was  slackening  its  speed,  so  as  to  stop  in  a  few  feet 
of  the  crossing.  The  jury  have  found  in  his  favor,  and  an  appellate  court 
should  not,  under  the  case  as  related,  interfere  with  the  verdict.  The  judg- 
ment should  therefore  be  aOirmed,  with  costs.    All  concur. 


In  re  CoiraoB's  Will. 

(Supreme  Court,  Oeneral  Term,  First  DejMrtment.    Ueoember  9, 1889.) 

1.  Wni8— Capacitt  to  IIakb. 

The  evidence  showed  that  testator,  though  so  sick  that  he  died  the  next  day,  waa 
able  to  direct  the  preparation  and  comply  with  the  usual  forms  in  the  execution  of 
his  will.  The  will  was  not  an  unnatural  one.  There  was  no  evidence  at  all  that 
testator  was  not  of  disposing  mind,  except  the  opinion  of  physicians,  who  were  not 

S resent  at  the  time  the  will  was  executed,  baaed  on  their  observations  before  tiiat 
me.    Held,  that  the  will  waa  properly  admitted  to  probate.^ 
8.  WmfKSS — COKPBTSIICT— Phtsioiahb. 

Code  Civil  Froo.  N.  T.  $  884,  which  deolaree  that  a  phyridan  shall  not  be  allowed 
to  disclose  information  which  he  has  acquired  while  attending  a  patient  in  a  pro- 
fessional oapaoity,  applies  where  the  physician  is  called  as  a  witness  in  proceeduiKS 
for  the  probate  of  a  will.* 

Appeal  from  surrogate's  court,  New  York  county. 

In  the  matter  of  the  probate  of  the  will  of  John  CSonnor,  deceased.  The 
oontestant,  Mary  Ann  McGarity,  appeals. 

Argued  before  Van  Brcnt,  P.  J.,  and  Daniels  and  Barrett,  JJ. 

Kelly  A  ManKae,  (^William  F.  MaoRae,  of  counsel,)  for  appellant  MaU 
theto  Daly,  {F.  R.  Coudert,  of  counsel,)  for  respondent. 

Babbbtt,  J.  In  view  of  the  decision  of  the  court  of  appeals  in  Renihan  v. 
Denniii,  103  N.  Y.  573,  9  K.  £.  Bep.  320,  but  little  need  be  said  in  this  case. 

■See,  on  the  general  subject  of  testamentary  capacity,  In  re  BuU,  2  N.  Y.  Snpp.  68, 
and  note;  Thompson  v.  Ish,  (Mo.)  12  S.  W.  Rep.  510,  and  note. 

•  On  the  competency  of  physicians  as  witnesses  concerning  professional  communica- 
tions, see  Jones  v.  Railroad  Co.,  8  N.  Y.  Supp.  258,  and  note;  Thompson  v.  Ish,  (Mo.)  U 
8.  W .  Rep.  510,  and  note. 
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It  is  substantially  conceded  that  the  contest  rests  for  its  main  support  npon 
the  teatioiuny  of  the  physician  who  attended  the  deceased  during  his  last  ill- 
ness. The  other  testimony  in  support  of  the  contestant's  claims  is  sliglit,  and 
it  is  completely  overborne  by  the  evidence  adduced  by  l^he  proponents.  In- 
deed, apart  from  the  physician's  testimony,  the  contestant  seems  mainly  to  rely 
upon  the  cross-examination  of  the  proponent's  witnesses,  and  upon  the  doubts 
as  to  their  credibility  believed  to  have  been  thereby  created.  But,  although 
some  of  the  statements  made  by  the  proponent's  witnesses  are  lacking  in  can- 
dor, and  are  suggestive  of  too  great  watchfulness  with  regard  to  the  effect  of 
their  answers,  I  cannot  think  that  the  substance  of  this  testimony  should  be 
rejected.  There  is  not,  it  is  true,  perfect  concurrence  between  the  witnesses, 
nor  entire  harmony  in  all  the  statements  of  each  witness.  That,  however,  is 
not  unfavorable  to  their  credibility,  for  we  usually  And  just  such  inconsisten- 
cies when  a  number  of  persons  attempt  to  narrate  a  particular  incident  or  sub- 
ject of  observation.  It  would,  indeed,  be  a  suspicious  circumstance  if  the  tes- 
timony of  all  these  witnesses  had  fitted  perfectly,  especially  in  matters  of  de- 
tail. The  conclusion  at  wliich  I  liave  arrived,  after  a  careful  review  of  this 
record,  is  that,  even  with  the  physician's  testimony  in  tlie  case,  the  will  was 
properly  admitted  to  probate.  John  Connor  was  undoubtedly  a  very  sick  man 
when  the  will  was  executed,  but,  unless  scientific  opinions  with  regard  to  hu- 
man possibilities  are  to  outweigli  actual  facts  as  testified  to  by  otherwise  un- 
impeached  witnesses,  he  whs  competent  to  make  a  testamentary  disposition 
witliin  the  rules  laid  down  in  the  cases.  He  was  able  to  give  clear  instruc- 
tions for  the  preparation  of  the  will,  and  to  comply  with  the  usual  forms  atr 
tending  the  execution  of  such  an  instrument.  We  have  no  right  arbitniril}- 
to  reject  the  testimony  of  several  apparently  respectable  and  unimpeached  wit- 
nesses to  this  eSect.'merely  because  physicians  who  were  not  present  when 
the  events  occurred  tell  us  that,  from  anteriorobservations,  they  are  quite  con- 
fident no  such  event  could  have  occurred.  Tlie  will,  too,  was  not,  under  the 
circumstances,  an  altogether  unnatural  one.  John  Connor  was  a  single  man, 
and  his  principal  relatives  were  two  brothers,  Charles  and  Robert,  and  a  sis- 
ter, the  contestant.  His  estate  was  not  large.  He  left  $3,000  to  Felix  Wil- 
son Connor,  his  brother  Bobert's  son,  and  a  like  amount  to  an  aunt, — Mrs. 
Kitctien,  or  Eitching.  The  remainder  of  his  estate  was  bequeathed  to  his 
brother  Charles,  in  whose  house  he  died,  and  who  cared  for  him  in  his  last  ill- 
ness. The  record  shows  plainly  enough  why  the  contestant  was  not  remem- 
bered. She  had  treated  John  harshly, — so  much  so  that  he  wept  over  her  un- 
kinilness,  and  spoke  of  it  to  several  people.  The  brother  Robert  does  not  con- 
test, being  evidently  satisfied  with  the  provision  made  for  his  son,  and  doubt- 
less deeming  Charles'  kindness  in  taking  the  deceased  home  and  caring  for 
him  throughout  bis  last  illness  worthy  of  special  consideration.  Upon  all  the 
evidence  in  the  record,  I  think  the  learned  surrogate  was  entirely  justified  in 
finding  that  the  will  was  properly  executed,  and  was  the  free  act  of  a  dispos- 
ing mind. 

Applying  to  the  case,  however,  the  doctrine  of  Renthan  v.  Denniii,  supra, 
the  foundation  of  the  contest  falls.  It  was  there  expressly  held  that  the  pro- 
visions of  section  834  of  the  Code  of  Civil  Procedure,  to  the  effect  that  a  phy- 
sician "shall  not  be  allowed  to  disclose  any  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  and  which  was  necessary  to  en- 
able  him  to  act  in  that  capacity,"  are  applicable  where  the  physician  is  called 
as  a  witness  in  proceedings  for  the  probate  of  a  will.  This  testimony,  there- 
fore, should  not  be  considered,  except,  possibly,  so  far  as  he  narrated  the  in- 
cident of  Mr.  Graham's  call  upon  him,  in  company  with  Charles  Connor,  and 
the  advice  which  he  says  he  then  gave  as  to  the  impossibility  of  executing  a 
will.  This  was  perhaps  a  fact  to  be  considered  on  the  question  of  undue  in- 
fluence. It  is  proper  to  say,  however,  that  the  physician's  Version  of  that  in- 
terview is  denied  by  Messrs.  Graham  and  Connor,  who  both  testify  that  the 
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advice  which  he  really  gave  was  that  a  will  might  "possibly  or  probably"  be 
made.  Upon  the  whole,  I  think  that  this  decree  should  be  aJBrmed,  with 
oasts.    All  ooncur. 


Mt£B8  at  aJ.  e.  Tabeb. 
(Supreme  Courf,  General  Term,  IHrst  Depaitment,    December  9, 18S9.) 

1.  SAI.B— RssonsiON— NonoB  or  Vtllvd. 

In  replevin  asainBt  an  assignee  for  the  benefit  of  creditors  for  goods  alleged  to 
bave  been  obtuned  by  the  assignor  from  plaintiffs  through  false  representations, 
it  appeared  that  plaintiits  bad  theretofore  sued  the  assignor  for  tbe  price  of  the 
goods,  and  levied  an  attachment  tbereon.  It  also  appeared  that  before  the  attach- 
ment snit  plaintiffs  had  made  affidavit  that  the  assignor's  said  statements  were  un- 
true, ifelo,  tliat  the  evidence  justified  a  finding  that  plaintiffs  knew  the  falsity  of 
•aid  statements  at  the  commencement  of  the  attachment  suit,  and  therefore  nad 
elected  to  proceed  on  the  contract. 
S.  AfpbaI/ — Review — ^Wbioht  op  EvniBNOH. 

The  question  of  plaintiffs'  knowledge  of  the  falsitv  of  the  assignor's  statements 
prior  to  commencing  the  first  action  being  the  only  issue  presented  to  the  jury  in 
the  replevin  suit,  and  no  other  issues  having  been  asked  for,  and  no  exception 
taken  to  the  charge,  plaintiffs  cannot,  on  appeal,  question  tbe  sufficiency  of  tlie 
proof  as  to  the  object  of  the  first  action,  or  as  to  the  levy  therein. 

Appeal  from  circuit  court.  New  York  county. 

Beplevin  by  Samuel  F.  Myers  and  Marcus  A.  Myers  against  Elbert  A. 
Taber.  From  a  judgment  entered  on  verdict  for  defendant,  and  from  an 
order  denying  a  new  trial,  plaintiffs  appeal. 

Argued  before  Yam  Bbunt,  F.  J.,  and  Daniels  and  Barrett,  JJ. 

Qeo.  C.  Comstock,  for  appellants.  F.  N.  OUbert,  (J.  Delahunty,  of  coun- 
sel,) for  respondent. 

Yan  Britmt,  p.  J.  This  action  was  brought  to  recover  certain  chattels* 
consisting  of  jewelry,  and  damages  for  their  detention.  The  goods  were  sold 
to  one  Charles  Yan  Zandt  in  September,  1885.  The  plaintiff  alleges  that  at 
the  time  of  the  sale  Yan  Zandt  made  certain  fraudulent  representations  to  the 
plaintiff's  agents,  in  order  to  obtain  possession  of  the  goods;  and  that,  rely- 
ing upon  these  statements,  the  plaintiffs  sold  and  delivered  the  goods.  After- 
wards, Yan  Zandt  assigned  all  his  property  to  the  defendant,  for  the  benefit 
of  his  creditors.  Tlie  defendant's  answer,  among  other  things,  alleged  that 
at  the  time  of  the  commencement  of  this  action  the  defendant  whs  in  the  pos- 
session of  the  goods  mentioned  In  the  complaint,  and  had  a  right  totheirpos- 
session  as  assignee  for  the  benefit  of  the  creditors  of  Yan  Zandt;  and  that 
prior  to  tbe  commencement  of  this  action  the  plaintifTs  commenced  an  action 
in  this  court  against  Yan  Zandt  to  recover  for  the  price  of  said  goods,  in 
which  action  they  procured  a  warrant  of  attachment  on  the  same  facU alleged 
in  the  complaint  in  this  action,  and  levied  the  same  upon  the  goods  in  question. 

The  only  issue  which  was  presented  to  the  jury  was  whether  tbe  plaintiffs, 
at  the  time  when  they  commenced  the  action  in  which  the  attachment  was 
issued,  had  knowledge  of  the  falsity  of  the  representations  that  were  made; 
the  court  holding  that,  if  they  bad  such  knowledge,  by  bringing  the  attach- 
ment suit  they  had  elected  to  go  for  the  purchase  price,  and  were  barred  from 
iifterwards  rescinding  tlie  contract  and  claiming  a  return  of  tbe  goods.  It  is 
claimed  in  support  of  this  appeal  that  there  is  no  evidence  that  the  suit  which 
was  pleaded  as  a  bar  was  upon  contract  to  recover  the  value  or  price  of  the 
goods  in  question,  and  that  there  is  no  evidence  that  the  action  was  prose- 
-cuted  to  judgment,  or  that  the  claim  or  demand  of  said  action  was  secured 
by  some  provisioniil  remedy  in  said  action,  nor  is  there  any  evidence  that  the 
plaintiffs  knew  when  they  began  their  first  action  of  the  falsity  of  Yan  Zandt's 
Statement.  Tbe  difficulty  with  tlie  claim  made  upon  the  part  of  the  appel- 
lants is  that  the  only  question  which  was  raised  by  the  appellant's  counsel  upoa 
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the  trial  was  aa  to  the  fact  of  the  knowledge  of  the  plaintiCh  regarding  tbew 
false  representations  prior  to  the  attachment.  In  other  words,  that  tbejr  did 
not  know,  at  the  time  they  commenced  the  action  for  the  contract  price  ct 
tliese  goods,  that  the  representations  made  by  the  defendant  were  false.  And 
this  WHS  the  only  issue  presented  to  the  jury.  They  asked  to  go  to  the  jniy 
on  no  other  issue,  and  no  exception  whatever  was  taken  by  them  totbe  Judge'* 
charge.  The  only  exception  taken  by  them  was  as  to  the  refasal  of  Uw  court 
to  direct  a  verdict  because  the  proof  was  conclaslve  that  the  defendants  did 
not  know,  at  the  time  of  commencing  the  attachment  action,  the  facts  as  to 
the  fraud.  Therefore,  the  only  question  which  was  raised  upon  tliis  appeal  i» 
as  to  whether  there  was  sufficient  evidence  to  go  to  the  jury  upon  this  point. 
It  appears  from  the  evidence  in  this  case  that  the  representations  in  qaes- 
tion  were  made  in  September,  1885;  that  the  assignment  was  made  on  the  23d 
of  February,  1886;  that  on  the  12th  of  March,  1886,  the  defendants  were  in- 
formed that  Van  Zandt  had  failed  in  February,  and  that  bis  liabilities  were 
over  $2,400,  and  his  assets  only  91,000,  and  they  leamed»  also,  in  March  thai 
Van  Zandt  had  gone  west.  It  further  appeared  that  on  the  23d  of  March. 
1886,  one  of  the  plaintiffs  made  an  affidavit  stating  the  representations  which 
bad  been  made,  and  also  facts  which,  If  true,  show  that  such  statements  were 
nntrue.  Under  these  ciicumstanoes,  the  jury  had  the  right  to  infer  that  tti» 
plaintiffs  had  knowledge  at  the  time  they  commenced  their  attachment  action, 
which  was  subsequent  to  the  date  of  this  affidavit,  of  the  falsity  of  the  repre- 
sentations made  by  Van  Zandt,  and  that  they  had,  with  this  knowledge,  com- 
menced an  action  for  the  purchase  price,  and  had  obtained  a  levy  upon  property., 
and  therefore  had  elected  to  proceed  upon  the  contract.  This  being  the  posi- 
tion taken  at  the  time,  the  plaintiffs  cannot  now  be  heard  to  claim — no  ques- 
tion in  regard  to  what  that  action  was  commenced  for,  and  no  question  as  to 
the  levy,  having  been  raised  on  the  trial — that  these  facts  were  insufiSeienUy 
proved;  the  infirmity  of  the  proof,  if  any,  having  probably  arisen  from  the 
fact  that  these  issues  were  not  contested.  The  jury,  therefore,  having  fonnd 
against  the  plaintiffs  upon  the  question  of  knowledge,  the  judgment  and  order 
appealed  from  must  be  affirmed,  with  costs.    All  coneor. 


SoBBU.  e.  Cohen. 
(Supreme  Court,  Qentral  Term,  Firtt  Department.    December  S,  188II.) 

1.  IkTAKOT— OUARDLLN  AD  LlTBH  NiSI — CJONSBHT. 

Tbe  provisions  of  Code  Civil  I>ro&  N.  Y.  %  473,  that  a  guardian  od  litem  sbaQ  not 
be  appointed  unless  his  written  consent,  duly  acknowledged,  is  produced  to  the 
court  or  judge  making  the  appointment,  does  not  apply  to  a  gnatdlan  od  JAUm  nM, 
appointed  under  section  478,  providing  that  where  defendant  is  on  Infant  rsudeni 
of  the  state,  but  is  temporarily  absent^  tbe  court  may  appoint  a  guardian  ad  litem 
nisi,  and  give  special  directions  in  the  order  for  the  servloe  thereof. 

2.  Same — Amesdmest  op  Ordeb. 

Jurisdiction  having  been  acquired  by  compliance  with  the  special  directions  of  the 
court  as  to  the  service  of  the  order,  appointmg  a  guardian  od  litem  itiH  on  Vub  in- 
fant and  his  mother,  the  fact  that  the  consent  of  the  guardian  ad  litem  afterwaida 
appointed  was  not  acknowledged  at  the  time  of  his  appointment  was  a  mere  iirag- 
ularity,  which  could  properly  be  amended  thereafter,  nunc  pro  tunc. 

Appeal  from  special  term.  New  York  county. 

Action  by  Theodore  C.  Schell  against  Jacob  Cohen  to  recover  moneypaid  on 
a  contract  to  purchase  land,  together  with  the  expense  of  examining  title,  oa 
account  of  a  defect  in  defendant's  title.  Judgment  was  for  plaintift,  and  de- 
fendant appeals. 

Argued  before  Barrett  and  Daniels,  JJ. 

John  W.  Pirsson,  {Albert  Matthews,  of  counsel,)  tor  ^ipellant.  €hutam 
a.  Drachman,  for  respondent. 
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Barrktt,  J.  The  defendant'ii  title  came  tbroagh  a  sale  under  a  decree  of 
foreclosure.  The  sole  objection  to  this  title  is  that  the  guardian  ad  litem  for 
an  infant  defendant  failed  to  acknowledge  his  consent  to  become  such  guard- 
ian. The  infant  was  under  14  years  of  age,  and  he  resided  with  his  mother, 
in  this  state.  At  the  time  of  the  commencement  of  the  action,  he  was  tem- 
porarily absent  from  the  state.  His  temporary  abode  was  Old  Bridge,  K.  J. 
Upon  proof  of  these  facts  the  court  made  an  order  designating  JefF.  M.  Levy 
guardian  ad  litem  nitii,  and  directing  personal  service  of  such  order  upon  tb» 
molber.  The  coart  also  directed  aervioe  of  the  order  upon  the  infant,  by  de- 
positing a  copy  thereof,  properly  inclosed  in  an  envelope,  with  postage  prepaid, 
in  the  post-oDice  at  the  city  of  New  York,  directed  to  the  infant  at  Old  Bridge, 
X.  J.  This  deposit  was  properly  made  upon  the  day  when  the  order  was 
granted,  and  within  two  days  thereafter  personal  service  of  the  order  W4is 
duly  made  upon  the  mother.  Thereupon  the  court  acquired  jurisdiction,  and 
the  infant  became  its  ward.  The  service  of  such  an  order,  (properly  granted. 
under  section  473  of  the  Code  of  Civil  Procedure,)  in  the  manner  specially  di- 
rected by  the  court,  is  equivalent,  for  the  purpose  of  acquiring  jurisdiction  to 
appoint  a  guardian  ad  litem,  to  personal  service  of  the  summons  upon  a  resi- 
dent infant,  who  is  not  absent  from  the  state,  and  his  father,  mother,  or 
guardian,  and  is  also  equivalent,  for  the  same  purpose,  to  service  by  publica- 
tion upon  a  non-resident  infant.  Service  of  process  upon  the  infant  is  not 
constitutionally  required,  in  order  to  confer  jurisdiction.  Andrews,  J.,  in 
Ingersoll  v.  ifan^Atn,  84  N.  Y.  626,  said  that  "there  is  no  invariable  rule  de- 
flning  what  legal  proceedings  constitute  due  process  of  law,  conferring  due 
jurisdiction  upon  a  court  to  deal  with  and  find  the  property  of  infants.  No- 
tice in  some  form,  actual  or  constructive,  is  essential;  but  the  le^jislature 
may  prescribe  that  such  notice  shall  be  given  to  the  parent  or  guardian,  or 
other  person,  as  representing  the  infant,  and  proceedings  in  conformity  with 
the  statute  in  such  cases  will  be  valid,  and  the  infant  will  be  bound.  This 
was  a  reaiiirmation,  in  substance,  of  the  rule  stated  in  Croghan  v.  Ziving- 
$ton,  17  N.  Y.  218;  Goteadorfy.  Goldtehmidt,  88  N.  Y.  IIU.— and  in  many 
other  cases. 

The  contention  that  jurisdiction  was  not  acquired,  because  of  the  fact  that 
Levy  never  acknowledge  a  consent  to  become  such  guardian,  is  without  mer- 
it. Levy  was  not  appointed  a  guardian  ad  litem  for  this  infant;  and,  conse- 
quently, the  provision  of  section  472,  requiring  the  production  of  such  ao- 
knowledged  consent  upon  the  making  of  the  appointment,  is  inapplicable. 
There  was  simply  a  designation  of  Levy  to  be  such  guardian  nisi;  and  his  act- 
ual appointment  would  not  become  operative  unless  the  infant,  or  some  one 
on  his  behalf,  failed  to  procure  the  appointment  of  a  guardianwithin  the  time 
apecifled  in  the  order.  If,  in  the  case  at  bar,  the  infant,  or  some  one  on  bis 
behalf,  had  so  failed,  then  the  question  would  have  arisen  whether  Levy 
should  not  liave  acknowledged  a  consent  before  the  designation  nisi  had  ri- 
pened into  an  ap[)ointment.  This  is  the  only  reasonable  construction  of  the 
statute.  When  an  appointment  is  made,  there  is  an  application  for  some  par- 
ticular person;  and  that  person  is  required  to  make  his  acknowledged  consent 
a  part  of  the  motion  papers.  When,  however  a  designation  is  made  nisi,  the 
court  exercises  its  discretion  with  regard  to  the  person ;  and,  as  the  applicant 
does  not  know  who  the  court  will  designate,  he  cannot  well  come  fortified 
with  an  acknowledged  consent,  which  consent,  it  will  be  observed,  must  be 
"produced  to  the  court  or  judge  making  the  appointment." 

In  Ingersoll  v.  Mangam,  supra,  the  infant  was  a  non-resident,  and  the  sum- 
mons was  not  served  upon  him,  either  personally  or  by  publication.  The  court 
held  that  there  was  no  jurisdiction  to  appoint  a  guardian  ad  litem,  for  the 
reason  that  the  statute  in  such  cases  bad  not  been  complied  with.  Here  the 
infant  was  a  resident  temporarily  absent  from  the  state,  and  the  statute  in 
such  cases  was  strictly  complied  with.    Jurisdiction  having  been  acquired  by 
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(sompliance  with  the  special  directions  of  the  court  as  to  service  of  the  order 
upon  the  infant  and  his  mother,  all  subsequent  irregularities  were  amendable. 
Rogen  T.  McLean,  34  N.  Y.  536;  Croghafi  v.  Livingston,  supra;  Ortbbon  r. 
Vreel,  93  N.  Y.  93;  Tohin  T.  Cary,  34  Hun.  433.  It  appears  that,  within  the 
time  specified  in  the  order  nisi,  the  Infant's  mother  applied  for  the  appoint- 
ment of  a  guardian  ad  litem;  and  upon  that  application  Mr.  John  £.  Ward's 
consent  to  act  was  produced.  This  conlent.  by  an  inadvertence,  was  nottben 
acknowledged,  but  the  appointment  was  made.  In  my  judgment,  this  was  not 
a  jurisdictional  defect,  but,  at  most,  a  mere  irregularity.  It  was  so  held  in 
Croghan  v.  Livingston,  supra,  with  regard  to  the  failure  of  a  guardian  ad 
litem  in  partition  to  file  the  bond  required  by  statute.  In  opinion  of  Pbatt, 
J.,  at  p.  221.  In  Rogers  v.  McLean,  supra,  an  amendment  to  the  petition 
upon  which  the  guardian  was  appointed,  to  the  effect  that  the  infant  was  re- 
siding with  the  petitioner,  or  was  under  his  charge  or  custody,  when  the  peti- 
tion was  originally  verified,  was  permitted  nunc  pro  tunc;  and  this  amend- 
ment was  sustained  by  the  court  of  appeals.  In  ffribbon  v.  Freel,  93  N.  Y.  93, 
it  was  held  that  the  publication  of  a  6  instead  of  a  10  day  summons  in  the  ma- 
rine court  was  noL  a  jurisdictional  defect,  but  only  an  irregularity,  and  that, 
as  the  court  acquired  jurisdiction  by  the  granting  of  a  provisional  remedy,  an 
order  amending  the  summons  nunc  pro  tunc  was  properly  made.  And  in  To- 
bin  T.  Cary,  supra,  the  precise  question  here  involved  was  decided  adversely 
to  the  plaintiff's  contention.  The  court  there  also  held  that  the  order,  duly 
executed  by  inserting  the  acknowledgment  in  the  record,  removed  all  objec- 
tions to  the  title ;  and  the  purchasers  were  required  co  complete.  The  present 
objection  seems  especially  trivial,  in  view  of  the  fact  that  the  summons  was 
served  upon  Mr.  Ward  the  day  after  his  appointment,  and  thereupon  he  duly 
acknowledged,  before  a  notary  public,  personal  service  of  such  summons.  He 
also  interposed  a  verified  answer. 

I  have  no  doubt  that  the  irregularity  was  completely  cured  by  the  order, 
made  on  consent  of  all  parties  who  appeared  in  the  foreclosure  suit,  of  March 
25,  1886,  permitting  the  proper  acknowledgment  to  be  filed  nunc  pro  tunc, 
and  by  the  execution  of  that  order  when  the  acknowledgment  was  filed  and 
attached  to  the  original  consent  and  record.  The  judgment  appealed  from 
should  therefore  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 


In  re  New  Yobk  InsTirunoN  fob  thb  Instbuotion  or  the  Dbaf  ahd 

Dumb. 
{Swpreme  Court,  Oeneral  Term,  First  Department    December  S,  1889.) 

1.  HuNtCIPAL  CORFORATIOlfS — PuBLIO  iMPROVElIBirrS — REDUCTION  OP  ASSESSIfKma. 

Under  LawsN,  Y.  1880,  c  560,  1 12,  the  court  cannot  reduce  an  assessment  for  a 
sewer,  constructed  by  tbe  department  of  public  works,  on  the  ground  that  it  oould 
be  legally  constructed  only  by  the  department  of  parks,  and  that,  if  constructed  by 
the  latter,  one-half  of  the  expense  only  oould  have  been  assessed.  Tbe  department 
of  parks  not  having  ratified  or  accepted  the  work,  or  taken  any  action  in  the  matter, 
the  property  owner  cannot  claim  benefits  which  would  have  arisen  had  that  deput- 
ment  legaUy  constructed  it;  and,  if  it  was  construoted  by  the  proper  authoritiea, 
there  is  no  basis  for  the  reduction. 
9.  Sams — Constrcctios  op  Sbweks — Depaktmbnt  op  Public  Works. 

Laws  N.  Y.  1805,  c.  881,  passed  April  12th,  provided  for  the  adoption  of  a  general 
system  of  sewerage  in  New  York  city  on  a  general  plan,  under  the  control  of  a 
board,  and  that  no  sewer  should  be  uonstructed  except  ontiiat  plan.  An  wA  passed 
April  24,  1865,  gave  the  commissioners  of  public  parks  ttie  right  to  regulate,  grade, 
and  improve  such  streets  as  they  might  lay  out  on  a  plan  to  be  adopted  by  them. 
In  1870  the  powers  and  duties  of  tbe  board  named  in  the  act  of  April  13,  1805,  were 
conferred  on  the  department  of  public  works.  The  charter  of  1873  provided  for  a 
bureau  in  tbe  latter  department  having  charge  of  sewers,  and  another  having  charge 
of  regulating  and  srading  streets,  etc.  Tbe  consolidation  act,  H  337,  831,  gives  the 
commissioner  power  to  revise  and  frame  a  plan  for  sewers,  and  prohibits  tbe  con- 
struction of  a  sewer  except  on  that  plan.  Held,  that  the  department  of  public  worts 
has  power  to  construct  sewers,  to  tae  exclusion  of  the  department  of  parka. 
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&  StATCTBS— RSPBIL  BT  IlIPLIOATIOS. 

The  Bubjectrmatter  of  the  act  of  April  24, 18B5,  relating  to  the  commissioners  of 
parks,  having  been  dealt  with  by  Laws  1874,  o.  604,  provisions  of  the  former  not 
contained  in  the  latter  will  be  presumed  to  have  been  intentionally  omitted. 

Appeal  from  special  term,  New  York  county. 

Petition  by  the  New  York  Institution  for  tlie  Instruction  of  the  Deaf  and 
Dumb  to  vacate  or  reduce  assessments  to  the  extent  that  the  same  exceed  tlie 
limitations  fixed  by  statute.    The  petition  was  denied,  and  petitioner  appeals. 

Argued  before  Van  Bbunt,  P.  J.,  and  Babtlett  and  Barbett,  JJ. 

James  A.  Leering,  for  appellant.  William  H.  Clark,  {Geo,  L.  Sterling, 
of  counsel,)  for  respondent. 

Per  CSimiAM.  The  question  Involved  in  the  appeal  in  this  case  seems  to 
be  disposed  of  by  the  decision  in  He  Wheelock,  S  N.  Y.  Supp.  890.  The  order 
appealed  from  should  therefore  be  affirmed,  with  910  costs  and  disbursements. 


In  re  Marsraix. 

In  re  Ferris. 

(Supreme  Court,  Cmural  T«rm,  First  Department    December  8, 1889.) 

A&lTnfBNT  OF  AcnOKB— SpBCIAI.  PaOOBSDINGn. 

A  petition  to  vacate  a  street  assessment  is  a  special  proceeding,  and  abates  with 
the  death  of  the  petitioner. 

Appeals  from  special  term,  New  York  county. 

Appeals  from  orders  denyint;  motions  for  revivals  of  the  proceedings  under 
the  petitions  of  Jesse  A.  Marshall,  deceased,  and  Francis  Ferris,  deceased,  to 
vacate  street  assessments. 

Argued  before  Van  Brunt,  F.  J.,  and  Babtlett  and  Barrett,  JJ. 

T.  F.  Neville,  for  appellants,    ff.  L.  Sterling,  for  respondent. 

Yam  Brunt,  F.  J.  The  denial  of  this  motion  seems  to  have  been  fully  jus- 
tified by  the  principles  laid  down  in  Re  Roberta,  6  N.  Y.  Supp.  195,  (decided 
by  this  court  on  the  9th  of  July,  1889,)  where  it  was  held  that  this  was  a  spe- 
cial proceeding,  and  that,  under  the  rule  applied  in  Leavy  v.  Gardner,  63  N. 
Y.  624,  it  was  entirely  abated  by  the  decease  of  the  petitioner.  The  order 
Bboald  be  afSrmed,  with  910  coeto  and  disbursements.    All  concur. 


FEOFLB  0.  SiHONSON  ot  oJ. 

(Supreme  Court,  General  Term,  Second  Department.    DeoemlieF  10, 1889.) 

1,  Wills— CoNSTBnOTION—PBKPKTDITlEg. 

Testator  devoted  part  of  his  estate  to  the  creation  and  maintenance  of  a  mnsical 
college,  for  which  he  directed  his  three  executors  to  apply  to  the  legislature  for  a 
charter;  and,  in  case  of  the  death  of  the  longest  lived  of  the  three  before  the  char- 
ter should  be  granted,  he  gave  the  fund  in  trust  to  the  city  of  I^ew  Tork  for  certain 
purposes.    Held,  that  the  oegnest  was  void,  under  the  law  forbidding  perpetuities. 

%,  SaMB — UUOBBTAINTT. 

A  bequest  for  the  purpose  of  areatlng  and  maintaining  a  "musical  college, "  with- 
out any  directions  or  the  expression  of  testator's  wishes  as  to  a  plan  for  its  work- 
ing, is  void  for  uncertainty.^ 

Appeal  from  special  term. 

Action  by  the  people  of  the  state  of  New  York  against  Alfred  L.  Simonson 
and  Edward  T.  Schenck,  individually  and  as  executors  of  and  trustees  under 
the  last  will  and  testament  of  Samuel  Wood,  deceased,  Lewis  L.  Fosdick.  and 

I  On  the  subject  of  certainty  of  heneflcdaries  as  alfectisg  charitable  bequests,  see  TU- 
den  V.  Qreen,  7  N.  T.  Supp.  888,  and  note;  Tmsteee,  etc  v.  GuOvrU,  (Va.)  10  a  B.  Kep. 
818,  and  not«. 
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Van  Wjck  Hewlett,  as  executors  of  Abraham  Hewlett,  deeeased,  to  enfoice  a 
b:u8t  under  the  will  of  said  Samuel  Wond,  deceased.  There  was  judgment 
dismissing  the  complaint    The  people  appeal. 

Argued  before  Barnard,  P.  J.,  and  Dykhan.  J. 

Cha».  F.  Tabor,  Atty.  Gen.,  (B.  B.Valentine,  of  connsel,)  for  appellants. 
J.  T.  Marean,  of  counsel,  for  respondents.  Wakeman  A  Campbell,  for  Alfred 
L.  Simonson.  B.  Schenck,  for  £.  T.  Schenck.  /.  T.  Marean,  for  Lewis  L. 
Fosdick  and  Van  Wycls  Hewlett. 

IIarnabd,  p.  J.  The  testator,  Samuel  Wood,  devoted  a  large  part  of  his 
estate  to  the  creation  and  maintenance  of  a  hospital  to  be  called  the  "Samuel 
Wood  Benevolent  Institute."  The  will  directed  the  executors  to  apply  to  the 
legislature  for  a  charter,  and  to  prosecute  the  application  until  it  was  granted, 
and,  in  case  of  the  death  of  the  longest  lived  of  them  before  the  same  was 
obtained,  then  the  testator  gave  the  fund  devoted  to  the  hospital  to  the  city  of 
New  York,  to  be  strictly  devoted  by  the  city  to  the  hospital  charity  "  until  snch 
charter  shall  be  obtained. "  By  the  codicil  the  testator  revoked  the  bequest 
for  the  hospital,  and  applied  it  "to  the  founding  of  a  musical  institution  to  be 
known  and  called  the  <  Samuel  Wood  Musical  College.'  *  *  *  And  that 
appropriate  legislation  and  means  be  adopted  to  perfect  the  incorporation  and 
general  plan  of  the  institution  as  near  or  similar  to  the  plan  or  method  given 
in  my  said  will  with  regard  to  the  formation  and  endowment  of  the  Samuel 
Wood  Benevolent  Institute  and  Hospital, "  Ko  charter  has  been  applied  for 
by  the  executor,  and  none  has  been  passed  by  the  legislature.  The  coditil 
named  four  executors,  three  of  whom  qualified.  As  this  appeal  is  based  upon 
a  decision  dismissing  the  complaint  because  the  people  had  no  cause  of  action, 
it  must  be  assumed  that  the  executors  are  irresponsible;  that  they  have  squan- 
dered the  estate;  have  collusively  suppressed  the  codicil;  and  procured  or  in- 
vited a  judgment,  based  on  ignorance  of  the  facts  by  the  court  which  granted 
it,  that  the  codicil  was  void  for  want  of  capacity  in  the  testator;  and  then  had 
the  surrogate  read  the  will  without  the  codicil,  and  grant  new  letters  testa- 
mentary to  one  of  the  executors  who  was  superseded  by  the  codicil.  That  the 
probate  of  the  codicil  had  been  litigated  and  approved  by  the  court  of  appeals 
before  this  collusive  judgment  was  obtained,  and  that  this  fact  was  suppressed 
before  the  surrogate  who  succeeded  the  surrogate  who  tried  the  case,  (8N.£. 
Uep.  387.)  is  a  damagptng  statement,  but  the  present  case  rests  entirely  upon 
the  validity  of  the  hospital  trust  in  the  will,  and  the  musical  college  trust  in 
the  codicil.  The  will  expressly  ties  up  the  estate  for  three  lives.  The  execu- 
tors are  to  keep  it,  or  may  do  so,  until  the  longest  lived  of  three  designated 
persons  are  deceased.  The  codicil  merely  changes  the  name  of  the  beneOciary, 
but  leaves  the  will  in  other  respects  still  standing.  It  is  therefore  liable  to  the 
same  objection  asto  illegal  suspension.  It  is  impossible  to  found  a  beneficiary 
under  the  codicil  with  such  deflniteness  as  would  enable  a  court  of  equity  to 
enforce  the  trust.  The  hospital  scheme  is  definite,  but  it  is  entirely  incon- 
gruous when  applied  to  a  musical  college.  The  trust  is  also  void  for  indefi- 
niteness  as  to  the  beneficiary.  The  legislature  must  provide  a  working  plan 
for  the  college,  if  it  grants  a  charter,  and  must  of  necessity  construct  it, 
in  the  absence  of  the  testator's  directions,  or  even  wishes,  for  be  has  given 
neither.  It  is  void,  therefore,  for  indeflniteness  of  the  trust.  Holland  v. 
Alcock,  108  N.T.  312. 16  N.  E.  Bep.  305;  Cruikthank  v.  Home  for  the  Friend- 
leas,  113  N.  Y.  337, 21 N.  £.  Bep.  64.  The  attorney  general  has  no  sUnding 
to  enforce  a  trust  void  by  our  law,  and  the  judgment  should  therefore  be  af- 
firmed, with  costs. 
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EsT£8  V.  St.  Paul,  M.  &  M.  B.  Co. 

(5uprem«  Court,  Oeneral  Term,  Second  DepartmeTtt.    December  10, 1889.) 

BAii.itoAi>  CkmPAiTiss — iHnnusR  to  Baboaob — Evisbnos. 

Plaintiff's  baKK^Ke  was  delivered  to  defendant  in  good  and  drycondiUon  on  Sep- 
tember 2d,  at  Larrunore,  and  was  by  it  brongbt  tiiroagh  to  St  Paul,  wbence  by  an- 
other road  it  was  bronebt  to  New  York,  wbere,  upon  its  arrival,  on  September 
0th,  it  was  f  onnd  to  be  damaged  by  water.  There  was  evidence  that  it  rained  very 
hard  and  uearly  or  quite  all  night  of  the  day  on  which  defendant  received  the  bag- 
gage, and  that  It  reached  St.  Paul  on  the  morning  of  September  Sd.  There  was  evi- 
aence  that  it  was  not  exposed  to  the  action  of  water  after  it  reached  St.  Paul.   The 


mould  on  the  baggage  tended  to  show  that  the  injury  was  not  of  a  date  later  than 
the  arrival  in  St.  Paul.  Held,  that  the  evidence  justmed  the  finding  that  the  bag- 
gage was  injured  while  in  defendant's  possession,  between  Larrimore  and  St.  PauL 


■i.  Sake— Chasoe  or  Route. 

Wbere  the  agent  of  a  railroad  company  checks  the  baggage  of  a  passenger  over  a 
different  route  from  the  one  agreed  on,  and  it  is  injured  wtiile  on  such  route,  the 
company  is  liable  as  an  insurer. 

Appeal  from  jadgment  on  report  of  referee. 
Argued  before  Barnard,  P.  J.,  and  Pratt,  J. 

M.  D.  Qrover,  {F,  E.  Smith,  of  counsel,)  for  appellant.  Frederick  E.  Bar- 
nard, for  respondent. 

Barnard,  P.  J.  The  case  shows  that  the  plaintiff  had  ticltets  on  the  road 
-of  the  defendant  as  a  passenger  from  Larrimore  to  Fargo,  by  way  of  Grand 
Forks.  On  the  2d  of  September,  1886,  be  delivered  his  baggage  to  the  defend- 
ant's bageage-mastpr.  The  baggage  was  to  be  checked  by  the  train  upon 
'wtiich  plaintiff  was  to  travel,  but  was  to  be  checked  for  Chicago,  which  would 
involve  a  change  of  road  at  Fargo,  to  be  carried  to  Chicago.  The  defendant 
failed  to  check  the  baggii^e  by  the  route,  but  sent  it  to  St.  Paul,  over  anotlier 
of  its  roads,— a  ranch  greater  distance.  The  only  question  in  the  case  is  one 
of  fact.  Was  the  baggage  injured  by  negligent  exposure  on  the  route  from 
Larrimore  to  St.  Paul?  It  is  proven  that  when  it  arrived  at  New  York  it  was 
Injured  by  water.  The  proof  tends  to  show  that  on  the  evening  of  the  day 
the  baggage  was  received  by  the  defendant  it  rained  very  hard,  and  nearly  or 
quite  SlI  night.  The  baggage  was  received  in  St.  Paul  on  September  S.  1886, 
in  the  morning.  The  same  was  delivered  to  the  defendant  in  good  order,  and 
dry.  There  is  proof  tending  to  show  that  the  baggage  was  not  exposed  to  the 
action  of  water  after  it  reached  St.  Paul.  This  proof  covers  the  entire  dis- 
tance to  the  plaintiff's  house  in  Brooklyn.  When  it  reached  this  place  it  was 
seriously  injured  by  water.  The  injury  was  not  of  a  date  later  than  the  ar- 
rival of  the  same  at  St.  Paul,  as  was  fairly  inferable  from  the  appearance  of 
the  baggage.  The  mould  was  not  recent.  There  is  proof  tending  to  show 
that  at  St.  Paul  the  place  wbere  baggage  is  placed  waiting  for  transfer  is  only 
protected  by  the  projecting  eaves  of  a  shed,  and  that  in  a  storm,  with  a  wind, 
the  eaves  are  not  such  a  protection  as  will  prevent  tlie  baggage  from  being 
wetted  by  the  rain.  Under  this  evidence  the  referee  was  justified  in  finding 
the  injury  to  have  been  caused  while  the  baggage  was  in  defendant's  posses- 
sion. 

Assnming  this  fact,  the  case  is  a  plain  one.  The  defendant  agreed  to  send 
baggage  by  a  particular  route,  and  violated  its  agreement,  and  sent  it  by  an- 
otlier and  much  longer  route,  and  while  in  its  possession  permitted  it  to  be 
Injured  by  negligent  exposure  to  water.  The  defendant  was  an  insurer. 
Isaacson  v.  Railroad  Co.,  94  N.  Y.  278.  Tbe  cases  cited  to  show  that  the  lia- 
bility of  a  railroad  extends  no  further  than  its  dplivery  to  the  connecting  car- 
riers have  no  applicability  to  tbe  facts.  The  judgment  should  therefore  bo  af- 
firmed, with  costs. 
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YoiGHT  e.  SoB£NK  et  al. 
{Supreme  Courts  Oeneral  Tenn,  TMrd  Department.    December  11, 1889.) 

Nviro  Pko  Tunc  Bhtrt— Naws  of  Nbtt  Dbfeitoaht. 

An  order,  made  after  judgment  in  an  action  of  foredlosnre,  insertiiie  the  iuuml 
as  a  party  defendant,  of  one  who,  as  receiver,  had  become  owner  of  the  eqnity  of 
redemption  before  commeQcement  of  the  action,  in  the  summons,  oomplunt,  lis 
pendent,  judgment,  notice  of  sale,  and  all  papers,  nunc  pro  tune  as  of  this  dates  of 
such  papers.  Is  erroneous,  as  a  new  defendant  can  be  brought  In  by  supplemental 
summons  only,  under  Code  Civil  Proc.  N.  Y.  i  468,  unless  on  his  own  appQcation. 

Appeal  from  special  term,  Albany  county. 

Action  to  foreclose  a  mortgage  by  Herman  Voight  against  George  Scbenk 
and  others.  After  judgment  of  foreclosure  and  sale,  an  order  was  made  en- 
tering the  name  of  Thomas  A.  Murray,  receiver,  as  a  party  defendant  in  the 
various  papers,  nuTiopi-o  tune,  and  from  this  order  Murray  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Fish,  JJ. 

John  H.  Langan,  for  appellant.  Myera  di  Norton,  {John  T.  Norton,  at 
oonnsel,)  for  respondent. 

Lbarned,  p.  J.  The  order  appealed  from  was  made  after  judgment.  It 
Inserted  the  name  of  Thomas  A.  Murray,  as  receiver,  as  a  party  defendant  to 
the  action  in  the  summons  and  complaint,  lU  pendens,  judgment,  notice  of 
sale,  and  all  papers  and  proceedings,  nunc  pro  tunc  as  of  the  date  of  the  sev- 
eral papers.  The  very  object  of  ft,  lis  pendens  miglit  be  destroyed  if  the  name 
of  a  defendant  could  be  inserted  nunc  pro  tunc.  If  a  new  party  is  brought 
in,  anew  lis  pendens  should  be  Bled.  Tlie  effect  of  this  order  would  be  to 
create  a  judgment  against  a  man  who  had  never  been  sued.  This  cannot  be 
done.  Association  v.  Agricultural  Works,  89  N.  Y.  22,  25  Hun,  475;  Bas- 
sett  V.  Fish,  lb  N.  Y.  804.  The  defendant  Murray,  as  receiver,  bad  become 
the  owner  of  the  equity  of  redemption  before  the  commencement  of  this  ac- 
tion of  foreclosure.  His  rights  could  not  be  barred  by  an  order  inserting  his 
name  in  a  judgment  entered  on  a  summons  and  complaint  to  which  he  had 
not  been  h  party,  and  with  which  he  had  not  been  served.  Furthermore,  if 
he  were  to  be  brought  in  as  a  defendant,  a  supplemental  summons  would 
have  to  be  served  on  him.  Code,  §  453.  In  no  other  way  could  be.  except 
on  bis  own  application,  be  made  a  party.  We  do  not  think  that  the  fact  that 
Murray  is  a  receiver  deprives  him  of  the  right  of  defending  an  action  law- 
f  nlly  brought  against  him.  It  is  trne  that  a  receiver  is  an  officer  of  the  court; 
but  even  officers  of  the  court  are  entitled  to  be  sued  by  due  process  of  law, 
when  sued  at  all.  The  order  appealed  from  must  be  reversed;  but  the  plain- 
tiff, if  be  chooses,  may  apply  to  the  special  term  for  leave  to  open  the  judg- 
ment and  the  sale,  and  to  make  Murray,  as  receiver,  a  party  defendant,  by 
serving  a  supplemental  summons  on  him.  We  cannot  grant  this  order  here, 
because  we  do  not  know  what  persons  may  be  interested  as  purchasers  at  the 
the  sale,  and  who  may  therefore  be  entitled  to  notice.  Ko  costs  are  allowed 
on  this  appeaL    All  concur. 

Darraoh  v.  Ross. 
(Supreme  Court,  Oeneral  Term,  Second  Department    December  10, 1S8B.) 

1.  Paroi.  Evide:«cb  to  Vary  Writinos. 

Parol  evidence  that  more  was  received  on  a  mortgs{^  than  its  faoe,  and  leas  on  a 
check  than  its  face,  is  not  objectionable  as  varying  written  instramenta. 
9.  Witness— Impeachment. 

Plaintiff  may  contradict  the  statement  of  a  witness  for  defendant,  even  thougti 
such  statement  is  made  on  plaintiS's  cross-examination  of  the  witness. 
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One  who  receives  money  of  another  for  a  speciflo  purpose,  to  which  he  does  not 
apply  it,  but  keeps  It,  is  liable  to  the  owner. 

Appeal  from  circuit  court,  Queens  county. 

Action  by  Annie  ¥.  Darragh  against  Reuben  Ross.  The  witness  Vernam, 
referred  to  in  the  opinion,  was  called  for  defendant,  and  testified,  on  cross- 
examination  by  plaintiff,  that  he  acted  for  tlie  latter,  in  certain  transactions, 
with  her  authority.  Plaintiff  afterwards  showed  by  a  witness  for  lierself 
that  Vernam  had  no  authority  from  her.  Verdict  and  judgment  for  plaintiff, 
defendant's  motion  for  new  trial  denied,  and  he  appeals. 

Argued  before  Barnard,  F.  J.,  and  Pratt,  J. 

Rudd  dk  Hunt,  {Jama  M.  Hvnt,  Ot  counsel,)  for  appellant  8.  B.  Fair- 
flAd,  for  respondent. 

Barnard,  P.  J.  This  action  is  brought  to  recover  for  money  had  and  re- 
ceived by  the  defendant  for  plaintiff's  use.  The  amount  claimed  is  made  up 
of  four  different  sums,  amounting  to  Cll,515,  upon  which  a  payment  is  ao- 
Icnowledged  in  the  complaint  of  94,000,  leaving  a  balance  of  97,515.  The 
answer  is  a  general  denial  and  payment.  The  evidence  shows  that  the  plain- 
tiff was  the  owner  of  land  at  Uocltaway,  and  she  sold  a  part  of  it  to  Bester 
and  Mayer,  and  another  portion  to  a  Mr.  Scheer.  The  Bester  and  Mayer  sale 
required  the  payment  of  a  $1,700  mortgage  on  the  property  to  give  them  a 
clear  title.  The  plaintiff  testiflee  that  she  gave  the  money  to  defendant  to 
pay  this  mortgage,  and  that  he  failed  to  do  it,  and  she  was  compelled  to,  and 
did,  pay  it  out  of  the  $10,000,  which  was  the  purchase  price  of  the  property 
sold  Bester  and  Mayer.  The  amount  due  on  the  mortgage  was  91,700,  and 
that  defendant  received  91,700  therefor,  which  he  applied  to  his  own  use. 
There  whs  a  bond  and  mortgage  for  97,000  given  plaintiff  on  the  Bester  and 
Mayer  sale.  This  mortgage  was  a8<;igned  to  John  Ross,  defendant's  brother, 
and  by  him  assigned  to  John  Webb.  Over  98,000  was  received  on  this  mort- 
gage while  only  94.000  had  been  paid  plaintiff  on  it,  and  the  assignment  was 
made  to  secure  this  94,000.  The  plaintiff  claims  only  93,000  had  been  loaned 
on  it.  As  to  the  first  of  these  items,  the  parties  are  in  direct  variance,  and 
as  to  the  second  item  the  defendant  claims  that  John  Ross  was  the  real  a»- 
signee  of  the  mortgage,  and  made  the  loan  of  94,000.  There  is  proof  tending 
to  show  that  the  real  party  was  Reuben  Ross,  and  his  brother's  name  was 
merely  a  cover.  The  plaintiff  claims  that  91,000  was  paid  by  defendant  on 
account  of  this  assignment  subsequently,  and  that  the  94,000  payment  was 
made  up  in  this  way.  There  is  the  same  dispute  in  respect  to  the  9600  mort- 
gage growing  out  of  the  Mayer  and  Bester  sale.  As  to  the  two  transactions 
growing  out  of  the  sale  to  Scheer,  the  same  unaccountable  variance  exists  be- 
tween the  parties  in  this  evidence.  The  plaintiff  says  that  defendant  secured 
91,000  and  9700  out  of  ttie  moneys  secured  on  the  sale.  The  defendant  says 
he  secured  the  91,000  mortgage  for  the  plaintiff's  husband's  debts,  and  he 
produced  a  receipt,  signed  by  the  plaintiff,  acltnowledging  the  receipt  of  the 
money.  The  judge  charf;ed  the  jury  that  this  trHusaction  was  clear  and  clean, 
and.  further,  that  as  to  the  9700  no  reason  appeared  why  this  sum  was  paid 
to  the  defendant.  Under  this  conflicting  evidence  the  jury  found  for  the 
plaintiff,  93,200.  Unless  some  error  was  committed  on  the  trial,  it  is  a  case 
where  the  verdict  of  the  jury  should  stand.  Tlie  tribunal  to  settle  questions 
of  fact  has  passed  upon  tlie  case,  where  the  dispute  is  unusually  sharp,  and 
one  party  or  the  other  mistaken  in  their  testimony.  The  fact  that  the  papers 
support  the  defendant  is  not  controlling.  Papers  do  not  always  represent  the 
leal  transaction,  and  the  jury  have  found  that  they  did  not  in  this  case. 

It  is  not  erroneous  to  permit  a  witness  to  testify  that  the  defendant  ad- 
mitted that  be, had  received  more  than  the  face  of  the  97.000  mortgage,  and 
that  he  bad  collected  a  little  more  than  he  had  a  right  to  collect.  It  was  also 
v.7N.Y.8.no.l6 — 65 
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proper  to  permit  evidence  that  less  was  received  on  a  check  than  itn  face  called 
for,  or  even  tliat  nothing  had  been  received  for  it.  The  exception,  therefore, 
is  not  sustained  by  the  principle  that  such  evidence  is  objectionable  for  vary- 
ing a  written  paper. 

It  is  competent  for  the  plaintiff  to  prove  that  the  witness  Yemam  bad  no 
authority  from  her,  even  if  he  had  stated  that  he  had,  upon  his  own  cross-ex- 
amination. 

It  was  a  correct  rule  of  law  which  was  given  in  the  portion  of  the  charge 
excepted  to  by  the  defendant.  It  is  merely  that  if  the  defendant  received 
plaintiff's  money  for  a  specific  purpose,  and  kept  the  same  without  applying 
it,  he  would  be  liable  to  plaintiff. 

There  was  no  error  in  the  refusal  to  postpone  the  trial.  The  question  of 
the  agency  of  the  plaintiff's  husband  to  receive  payments  on  account  of  his 
wife's  business  in  the  matter  involved  in  this  action  was  not  an  issue.  Pay- 
ments to  him,  if  made,  were  treated  as  payments  to  her;  and  proof  of  his 
power  to  receive  is  abundant.  The  judge  made  no  allusion  to  such  a  ques- 
tion, and  the  plaintiff  testlQes:  "My  husband  did  all  the  business."  The 
question  being  one  purely  of  fact,  and  the  record  disclosing  no  error  upon  the 
trial  or  in  the  charge  of  the  trial  judge,  the  judgment  should  be  affirmed, 
with  costs.    All  concur. 


In  re  Flower.    In  re  Ai^able.  (three  cases.)    In  re  Tbttstees  of  Union 

CoLLEQE.    In  re  McMann. 

(Supreme  Court,  Oeneral  Term,  Second  Department    December  10, 18S0.) 

Taxation— Lbvt—Powbb  of  LEOigLATUiui. 

The  legislature  has  the  power  to  levy  taxes,  and  to  apportion  the  burden  among 
the  property  holders,  and  may  refer  to  a  void  assessment  for  the  purpose  of  fixing 
the  amount  of  the  tax,  and  the  property  on  which  it  Is  levied. 

Appeal  from  special  term.  Queens  county. 

Application  by  Rosweli  P.  Flower  to  compel  the  cancellation  of  certain 
water-rates  and  water-rents  levied  and  charged  against  his  property  in  Long 
Island  City.  Frederick  W.  Bleckwenn,  as  treasurer,  etc.,  of  Long  Island 
City,  appeals  from  an  order  entered  in  favor  of  petitioner.  The  following 
cases  were  submitted  to  abide  the  result  of  this  appeal,  viz.:  In  re  Kosanna 
F.  Anable,  (2  cases;)  Application  of  £.  Nott  Anabie;  Application  of  Trustees 
of  Union  College;  Application  of  .lames  D.  McMann. 

Argued  before  Barnard,  P.  J.,  and  Dtkman  aud  Pratt.  JJ. 

W.  J.  Foster,  for  appellant.  /.  Halph  Burnett,  {Eliphalet  Nott  AnaltU, 
of  counsel,)  for  respondent. 

Barnard,  P.  J.  By  the  charter  of  Long  Island  City  vacant  lots  were  sub- 
ject to  rents  for  water.  Title  10,  §  9,  sutid.  4,  c.  461,  Laws  1871,  seems  to  refei 
to  lots  which  had  buildings  on  them.  Theact  (section  12,  tit.  10)  required  the 
rents  to  be  assessed  upon  the  building  "or  vacant  lot"  chargeable  with  water- 
rent.  By  chapter  415,  Laws  1875,  and  by  chapter  100,  Laws  1879,  and  by 
chapter  684,  Laws  1881.  the  water-rents  are  put  upon  lots  vacant  or  othei^ 
wise.  By  the  charter  of  1871,  a  board  of  water  commissioners  was  author^ 
ized  to  assess  the  water-rents,  and  no  notice  was  provided  for  to  the  tax-pay- 
ers. The  list  was  made  out  and  filed,  and  notice  given  to  tlie  tax-payers,  who 
were  then  bound  to  pay  the  assessment  to  tlie  city  treasurer.  The  tax  was 
invalid.  Remsen  v.  Wheeler,  105  N.  Y.  673,  12  N.  E.  Rep.  564.  The  legis- 
lature confirmed  the  water  taxes,  and  levied  them  on  the  several  pieces  of 
land  on  which  they  were  heretofore  assessed,  or  appeared  of  record  to  have 
been  so  assessed  or  charged.  Chapter  383,  I^aws  1882,  §§  1,  2;  chapter  656, 
Laws  1886,  §  15.  The  legislature  had  the  power  to  impose  a  tax  in  this  way. 
The  question  was  directly,  presented  in  Re  Van  Antvoerp,  56  N.  Y.  26L    The 
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court  says:  "It  Is  also  objected  that  it  is  not  competent  for  the  legislature  to 
validate  a  void  assessment,  and  that  it  could  only  authorize  a  reassessment. 
The  answer  to  ttiis  is  that  the  legislature  did  not  attempt  to  legalize  the  old 
assessment,  but  itself  exercised  the  power  of  malting  new  assessments.  The 
old  assessments  are  referred  to,  not  for  the  purpose  of  adoption,  but  for  the 
purpose  of  fixing  the  specific  amount  by  the  proportion  specifled,  and  the  act 
expressly  levies  that  amount  as  a  tax."  This  doctrine  is  not  touched  in  t)ie 
case  of  Stuart  v.  Palmer,  74  N.  Y.  183.  The  power  of  the  legislature  to  tax 
Is  only  limited  by  an  apportionment  of  the  burden.  It  is  not  denied  ttiat  the 
legislstture  may  not  only  tax,  but  apportion  the  burden  among  the  property 
owners.  In  Remsen  v.  Wheeler,  1U5  N.  Y.  578. 12  N.  E.  Rep.  564,  there  was 
no  act  of  the  legislature  validating  the  void  tax.  In  Spencer  v.  Merchant, 
100  N.  Y.  585.  S  N.  £.  Rep.  682,  the  court  of  appeals  say:  "The  act  of  1881 
determines  absolutely  and  conclusively  the  amount  of  lax  to  be  raised,  and 
the  property  to  be  assessed,  and  upon  which  it  is  to  be  apportioned.  Each  of 
these  things  was  within  the  power  of  the  legislature,  whose  action  cannot  be 
reviewed  in  the  courts  upon  the  ground  that  it  acted  unjustly  or  without  ap- 
propriate and  adequate  reason.  *  *  *  The  legislature  may  commit  the 
ascertainment  of  the  sum  to  be  raised  a«d  of  the  beneflted  district  to  commis- 
sioners, but  is  not  bound  to  do  so,  and  may  settle  both  questions  for  itself, 
and  when  it  does  so  its  action  is  necessarily  conclusive  and  beyond  review." 
These  remarks  were  made  in  a  case  where  the  legislature  had  removed  the 
tax  originaily  imposed  under  a  void  law.  The  order  should  therefore  be  re> 
versed,  with  costs  and  disbursements. 


Blitbn  t.  Ltdbckeb  et  al. 

(Supreme  Court,  Oeneral  Term,  Seeond  Department.    Deoemoer  10, 188ft.) 

tJiuBT — Exacted  bt  Agent. 

Usury  exacted  by  an  agent  in  effecting  a  loan  will  not  invalidate  an  obligation 
given  to  secure  the  loan,  unless  the  lender  knew  of  and  assented  thereto. 

Appeal  from  special  term,  Rockland  county. 

Action  by  Albert  A.  Bliven  against  Smith  Lydecker  and  others.    The  oom- 
plaint  was  dismissed,  and  plaintiff  appeals. 
Argued  before  Barnard,  P.  J.,  and  Pratt,  J. 
Garrett  Z.  Snider,  for  appellant.    Irving  Broum,  tot  respondents. 

Barnard,  P.  J.  The  action  in  this  case  is  one  for  foreclosure  of  a  mort- 
gage, and  the  defense  to  the  same  is  based  upon  the  usury  exacted  from  the 
borrower  by  John  W.  Schuler,  acting  as  agent  for  his  wife,  Margaretta  Schu- 
ler.  The  mortgage  in  this  case  was  executed  March  25, 1879,  and  dated  Feb* 
ruary  1,  1879,  and  has  been  transferred  by  a  subsequent  assignment  to  the 
plaintiff,  Bliven.  The  testimony  on  behalf  of  the  defendant  tends  to  show 
Ibat  the  mortgage,  amounting  to  $4,000,  was  made  up  of  the  following  items: 

Note  dated  December  12, 1878,  -  -  -  - 

Interest  8  months  and  13  days,        .  .  .  - 

Note  dated  February  15,  1879,  -  ... 

Interest  1  month  and  10  days,         .... 

Note  dated  January  18,  1879,    -  .  .  - 

Interest  2  months  and  7  days. 

Ten  per  cent,  on  84,000,  .... 

Cash  from  Mr.  Schuler,       ..... 

Total  sum  included  in  mortgage,  ....         $4,000  00 
There  is  no  evidence  in  this  case  bringing  the  details  of  the  loan  home  to 
Mrs.  Schuler,  or  showing  that  she  took  any  part,  active  or  passive,  in  effecting 
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tbe  same.  The  testimony  of  Smith  Lydecker,  for  the  defense,  expressly  state* 
that  he  never  beard  her  name  mentioned  in  connection  with  the  transaction 
until  John  W.  Schuler  said  that  he  wished  the  mortgage  to  be  made  oot  in 
her  name.  In  order  to  render  an  obligation  by  way  of  mortgage  or  otherwise- 
void  on  account  of  usury,  the  recent  decisions  in  this  state  seem  to  demon- 
strate that  it  is  necessary  to  clearly  establish  Icnowledge  and  assent  on  tbe 
part  of  tbe  lender,  and  that  no  usury  on  the  part  of  an  agent  is  fatal  to  the 
validity  of  an  obligation  unless  such  assent  is  shown  beyond  a  reasonable 
doubt.  In  tbe  case  under  consideration,  there  is  nothing  in  the  evidence  to 
Justify  the  flndings  in  suppoit  of  such  assent.  Stillman  v.  Sforthrup,  109- 
N.  Y,  478, 17  N.  E.  Itep.  879.  cited  and  approved  in  Baldtoin  v.  Doying.  114 
N.  Y.  463,  21  N.  E.  Rep.  1007;  PhUipt  v.  Maekellar.  92  N.  Y.  34.  In  Still- 
man  V.  liorthrup,  cited  above,  tbe  court  says:  "It  is  not  sufficient  for  tbe 
defendants  merely  to  show  ttiat  plaintiff's  agent  took  and  exacted  the  $50  as 
a  condition  of  the  loan,  but  it  was  incumbent  upon  them  to  show  that  he  todk 
the  S50  with  the  knowledge  and  assent  of  tbe  plaintiff,  so  that  she,  at  least  by 
acquiescence,  became  a  party  to  tbe  usurious  exaction."  The  tendency  and 
spirit  of  the  cases  above  referred  to  seem  to  overrule  the  decision  in  Wyeth  v. 
Braniff,  84  N.  Y.  627,  and  to  establish  a  more  just  and  equitable  rule  tlian 
that  there  laid  down.  In  Stillman  v.  Northrup  the  court  further  decides 
that  any  subsequent  knowledge,  after  the  date  of  the  making  of  tbe  loan  by 
tbe  lender,  in  regard  to  usury  on  the  part  of  the  agent  in  connection  with  the 
making  thereof,  even  if  proved,  makes  no  fatal  objection  to  the  force  and  va- 
lidity of  the  obligation.  Tbe  Judgment,  therefore,  should  be  reversed,  with 
costs.    All  concur. 


DiAHOMD  Briok  Co.  «.  New  Yobs  Oent.  ft  H.  B.  B.  Go. 
(Supreme  Court,  General  Term,  Second  Department.    Deoember  10, 188BL) 

lUlLBOAI]  CklMPAKIBS — FaBH  CBOBBINOS — QATBS. 

Under  8  Rev.  St.  N.  Y.  (7tlk  Ed.)  p.  1604,  f  8,  providing  that  railroad  companies^ 
•hall  maintain  fences  with  openings,  bare,  or  gates  at  farm  crossings,  "for  the  nse 
of  tbe  proprietors  of  the  land, "  where  a  gate  is  so  maintained  by  a  railroad  oom- 
pany  it  is  the  duty  of  tlie  owner  of  the  land  to  close  the  gate  after  nsing  it. 

Appeal  from  circuit  court,  Rockland  county. 

Action  by  the  Diamond  Brick  Company  against  the  New  York  Central  te^ 
Hudson  River  Railroad  Company,  for  tbe  alleged  negligent  killing  of  plain- 
tiff's horse.    Judgment  for  plaintiff,  and  defen<lant  appeals. 

Argued  from  Barnard,  P.  J.,  and  Pratt,  J. 

Ashbel  Qreen  and  Herbert  E.  Kinney,  for  appellant.  Charge  W.  Weiant, 
for  respondent. 

Barnard,  P.  J.  The  defendant  operates  the  West  Shore  Railroad.  Tbe 
railroad  passes  through  the  land  of  Mrs.  Reed.  The  company  built  a  fence 
along  its  lands  as  required  by  statutes,  and  made  a  gate  in  the  fence  at  one 
part  for  a  farm  crossing.  In  September,  1886,  tbe  plaintiff  had  a  horse  on 
Mrs.  Reed's  land  by  her  permission,  and  on  the  occasion  in  question  the  horse 
passed  through  the  gate,  which  was  open,  and  was  killed  by  tbe  defendant's 
train.  The  evidence  is  very  conflicting  as  to  the  fact  whether  this  gate  was 
commonly  or  only  occasionally  open,  and  as  to  the  fact  whether  any  one  but 
the  occupants  and  lessees  of  Reed's  farm  used  it.  There  was  evidence  given 
by  tbe  defendant  tending  to  show  that  the  employes  of  the  company  constant- 
ly shut  the  gate,  sometimes  as  often  as  four  and  five  times  in  a  day.  There  was 
proof  that  the  defendant's  track- walker  shut  the  gate  twice  on  the  day  of  tbe 
accident,  the  last  time  in  the  afternoon  of  the  day.  Tbe  horse  was  seen  alive 
at  about  3  o'clock  in  tlie  afternoon,  and  was  killed  a  little  after  5  o'clock  of 
tbe  same  day.    Under  this  state  of  tbe  evidence  the  court  charged  the  juiy 
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that  Mrs.  Heed  owed  no  duty  In  reference  to  keeping  the  gate  closed.  This 
was  erroneous.  The  law  directs  the  railroad  to  fence,  but  when  the  land  was 
cut,  one  part  from  another,  openings,  bars,  or  gates  were  to  be  made  "for  the 
use  of  the  proprietors  of  the  land. " '  These  proprietors  are  bound  to  keep  the 
gates  shut  when  not  open  for  use  in  passing  over  the  railroad.  It  is  a  private 
gate  to  be  kept  in  repair  by  the  railroad  company,  but  which  is  to  be  used 
solely  by  the  proprietors  of  the  land.  If  the  company  shut  the  gate  after 
midday,  and  it  was  left  open  by  Mrs.  Reed  subsequently,  a  direction  to  the 
jury  that  she  was  not  loound  to  shut  the  gate  after  using  it  put  a  duty  upon 
the  railroad  company  which  was  not  required  by  the  law.  The  case  of  Shepard 
v.  Railroad  Co.,  35  N.  Y,  641,  was  decided  upon  facts  arising  before  the  rail- 
road law  was  passed  which  bound  railroad  companies  to  fence  their  track.  In 
Spinner  t.  Railroad  Co.,  67  N.  Y.  153.  the  defendant  had  adopted  a  private 
crossing,  and  was  accustomed  to  shut  the  gate  at  night,  early  or  late,  as  Its 
business  necessities  required.  The  company,  therefore,  left  the  gate  open, 
and  was  responsible  for  an  accident  to  the  owner's  cattle.  If  the  gate  was 
shut  by  the  defendant  a  few  hours  before  the  accident,  there  was  no  proof  of 
any  negligence  of  the  defendant.  The  judgment  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  event.     All  concur. 


FiTZSIMMONS  9.  McCONMEU.  et  ol. 

(Supreme  Court,  Oeneral  Term,  Second  Department.    December  10, 1889.) 

1.  Coi.u8io:t— Nbouobkcb. 

In  aa  action  for  personal  Injuries  caused  by  a  oollision  of  defendants'  steam-tng 
with  plaintiff's  row-boat,  evidenoe  tliat  plaintiff,  on  looking  around,  saw  the  tug 
and  a  canal-boat  tied  to  a  doclc  about  half  a  mile  ahead  of  him ;  that,  after  proceed- 
ing about  a  hundred  feet  farther,  on  again  looldng  around,  he  found  himself  tie- 
tween  the  tug  and  canal-boat,  which  were  coming  down  the  river  at  full  speed  ; 
that  plaintiff  immediately  gave  alarm  to  the  tug  by  loud  shouting,  which  was 
joined  in  by  other  persons  near  by  on  the  river;  that  the  tug  showed  no  response, 
but  kept  tight  on  until  plaintiff's  boat  was  struck:  and  that  it  was  light  at  the 
tine,  80  that  those  in  charge  of  the  tug  could  see  half  a  mile  down  the  river, — is 
sttfBcient.to  take  the  case  to  the  jury  on  the  question  of  defendants'  negligence. 

9.  Same — CoNTarauTORT  Neoliobnob. 

Where  there  is  evidence  that  plaintiff,  as  soon  as  be  saw  the  tug,  commenced 
backing  his  boat;  that  he  had  time  to  back  his  boat  half  a  dozen  or  a  dozen  strokes, 
and  was  going  rapidly  back  at  the  time  of  the  collision ;  and  that  the  tug  could  stop 
in  800  feet  by  merely  shutting  off  the  power  without  reversing, — it  is  for  the  jury 
to  pass  on  the  quesuon  of  plaintUTs  oontrlbutory  negligence. 

Appeal  from  circuit  conrt,  King^  county. 

Action  by  Thomas  A.  Fitzsimmon  against  James  McConnell  and  another 
for  personal  injuries  and  the  loss  of  his  shell  row-bont,  caused  by  a  collision 
'With  defendants'  steam-tug.  Plaintiff  had  a  verdict  and  judgment  thereon; 
and,  from  an  order  denying  defendants'  motion  for  a  new  trial,  they  appeal. 

Argued  before  Barnakd,  P.  J.,  and  Pratt,  J. 

Uyland  <£  Zabriskie,  for  appellants.  Tig?i«  dk  MoUoy,  (T,  J.  Mollop,  of 
counsel,)  for  respondent. 

Babnabd,  p.  J.  The  evidence  was  sufficient  to  take  the  case  to  the  jury 
as  to  the  question  of  the  negligence  of  the  defendants.  The  plaintiflt  was  in  a 
sbell-bont,  going  up  the  Harlem  river,  at  about  sunset,  on  the  10th  of  Septem- 
ber, 1889.  When  the  plaintiff  arrived  within  half  a  mile  of  McComb's  dock, 
lie  looked  over  his  shoulder,  and  saw  a  tug  and  canal-boat  tied  to  the  dock 
ahead  of  him.  He  proceeded  on  his  course  up  the  river  about  a  hundred  feet, 
when,  on  again  looking  around,  he  found  himself  between  the  tug  and  canal- 
t)oat,  which  were  coming  down  the  river  at  full  speed.    The  plaintiff  imme- 

>2  Bev.  8t.  N.  Y.  (7tli  Ed.)  p.  1604,  i  3. 
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diately  gave  the  alarm  to  the  tag  by  loud  shouting,  which  was  joined  in  by 
other  persons  near  by,  on  the  river.  The  tug  sliowed  no  response,  but  kept 
right  on,  antll  the  plaintiff's  boat  was  struck, — cut  in  two, — and  the  plaintid 
thrown  into  the  river,  and  under  the  canal-boat  and  tug.  It  was  light  at  the 
time,  so  that  those  in  charge  of  the  tug  could  see  a  half  mile  down  the  river. 
The  first  notice  of  the  plaintiff's  danger  was  given  by  a  deck  hand  on  the 
canal-boat,  and  then  it  was  too  late  to  avoid  the  collision.  There  is  but 
one  inference  possible  from  this  testimony.  The  tug  was  not  under  proper 
lookout  and  control.  It  seems  as  if  there  was  no  one  in  the  wheel-house, 
and  that  tlie  pilot  was  upon  the  deck  engaged  in  other  duties.  It  is  not  nec- 
essary to  And  this  to  be  the  fact,  because  if  be  was  in  the  wheel-house  he  did 
not  look  ahead  in  anticipation  of  danger  to  others,  and  he  did  not  heed  the 
cries  of  warning  so  as  to  save  the  happening  nf  the  accident.  The  plaintiff 
made  out  a  case  for  the  jury,  under  Cooper  v.  Transportation  Co.,  75  N.  Y. 
116. 

The  question  of  the  plaintifC's  negligence  (if  any)  which  contributed  to  the 
accident  was  also  one  for  the  jury.  The  plaintiff  saw  tlie  tug  a  hundred  feet 
away,  and  at  once  commenced  backing  his  boat.  He  had  time  to  back  for  a 
half  dozen  to  a  dozen  strokes,  and  was  going  rapidly  back  at  the  time  of  the 
collision.  The  tug  could  stop  in  300  feet  by  merely  shutting  off  the  power, 
and  without  reversing.  Under  this  evidence,  it  was  for  the  jury  to  pass  upon 
the  contributory  negligence  of  the  plaintiff.  Bills  v.  Railroad  Co.,  84  N. 
Y.  5.    The  Judgment  should  therefore  be  affirmed,  with  costs. 


Cooks  v.  Haviland  et  dl. 
(Supreme  Court,  General  Term,  SecoTid  Department.    Deoeml>er  10, 18S9.) 

Appbal — Waitkb  of  Riobt. 

The  right  to  appeal  from  that  portioo  of  a  surrogate's  decree  which  reduces  an 
annuity  Is  not  lost  by  a  subsequent  petition  to  direct  the  investment  of  seoarities 
to  produce  the  annuity  under  the  decree,  and  the  acceptance  of  benefits  under  a  de- 
cree entered  on  such  petition,  the  petitioner's  right  to  the  reduced  annni^  not 
being  questioned  In  the  latter  proceedings. 

Appeal  from  surrogate's  court,  Westchester  county. 

Petition  by  Adella  Cocks  against  Daniel  £.  Haviland  and  others.  From 
the  decree  rendered  petitioner  appeals.  Respondent's  motion  to  dismiss  the 
appeal  was  denied  at  a  special  term  of  the  supreme  court,  and  is  renewed 
here.    For  former  report  see  1  N.  Y.  Supp.  904. 

Argued  before  Barnard,  F.  J.,  and  Dykuan,  J. 

James  A.  Hudson,  for  appellant.     Thomas  Nelson,  for  respondents. 

Barnard,  P.  J.  The  facts,  so  far  as  pertinent  to  this  motion,  are  brief. 
John  Cocks  died  in  1868,  and  left  a  will,  by  which  he  directed  that  a  sufficient 
sum  be  invested  in  lands  in  Westchester  county,  to  produce  an  annuity  of 
$1,0U0  a  year  for  bis  widow.  The  widow  and  live  children  and  two  sons-in- 
law  of  testator,  were  made  executors,  and  all  qualified.  The  executors  did 
not  do  their  duty,  but  invested  i$10,000  at  10  per  cent,  on  lands  in  Wisconsin, 
and  substantially  divided  up  the  rest  of  the  estate  among  the  children.  The 
western  investment  did  nut  produce  the  amount  of  the  annuity,  and  the  ar- 
rears thereof  became  large.  On  the  6tli  of  July,  1887,  Haviland,  a  son-in- 
law,  bis  wife  a  child  of  testator,  and  Mrs.  Varney,  another  child,  paid  the 
widow  $1,800,  and  she  gave  them  a  full  release  from  all  liability  for  the  an- 
nuity. In  February,  1882,  the  surrogate  of  Westchester  county  decreed 
that  this  release  was  good,  and  that  the  annuity  was  thereby  reduced  to  the 
amount  of  6777.03  per  annum.  In  November,  1886,  the  widow  petitioned 
the  surrogate  to  direct  an  investment  of  secui  ities  under  the  decree.    Mrs. 
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HaviJand  asked  for.  an  accounting.  This  waa  ordered,  and  the  parties  were 
brouglit  in  for  that  purpose.  The  remnant  of  the  estate  was  settled,  and  an 
investment  ordered  for  the  widow  on  the  basis  of  the  reduced  annuity,  and 
certain  costs  were  allowed  to  the  widow.  This  decree .  was  made  in  1887. 
The  widow  appealed  from  a  portion  of  thedecree,  (IN.  Y.  Supp.  904,)  and  that 
case  is  still  pending.  The  widow  now  appeals  from  that  portion  of  the  decree 
of  1882  which  reduced  the  annuity.  This  motion  to  dismiss  the  appeal  is 
based  upon  the  fact  that  the  widow  has  accepted  benefits  under  this  decree, 
and  cannot,  therefore,  appeal  from  the  decree  which  is  adverse  to  her,  and  ac- 
cept the  portion  in  her  favor,  and  receive  money  under  it.  The  motion  to 
dismiss  should  be  denied.  The  relief  which  the  widow  got  under  the  decree 
of  1882,  by  the  decree  of  1887,  was  not  controverted.  The  only  questions 
disposed  of  by  the  last  decree  were  as  to  the  remnaAt  of  the  estate,  and,  while 
the  method  of  investment  was  questioned,  the  widow's  right  was  not  ques- 
tioned as  to  the  reduced  annuity.  Aiexander  v.  Alexander,  1U4  N.  Y.  643, 
10  N.  £.  Hep.  37.  The  question  presented  on  the  appeal  from'  the  1882  de- 
cree will  not  require  a  return  of  anything  received  under  the  decree  of  1887. 
The  motion,  therefore,  should  be  denied,  with  810  costs. 


GocKB  9.  Hayilaitp  et  aU 

(Supreme  Court,  General  Term,  Second  Department,    December  10,'  1889.) 

Ahh  pit  I  — Rklbabb. 

Where  a  will  dlreota  the  investment  of  a  snm  BOffldant  to  produce  a  oertain  an- 
nuity, which  the  executors  are  to  pay  to  testator's  widow,  a  release  executed  by  the 
widow  to  part  of  the  executors,  from  all  claim  on  them  either  as  executors  or  indi- 
ylduals  on  account  of  the  annuity,  past  or  future,  does  not  operate  to  reduce  the 
annuity,  but  only  to  discharge  the  i«leaBed  executors  from  liability. 

Appeal  from  surrogate's  court,  Westchester  county. 

Petition  by  Adelia  Cocks  against  Daniel  E.  Haviland  and  others,  executors 
of  the  will  of  John  Cocks,  deceased,  for  an  accounting,  and  for  the  payment 
to  petitioner  of  an  arrears  of  annuity.  The  surrogate  rendered  a  decree  tlnd- 
Ing  that  the  amount  of  the  annuity  was  reduced  to  a  certain  sum  by  a  release 
executed  by  petitioner,  and  she  appeals.  Pending  the  appeal,  David  Cocks, 
one  of  the  executors,  died,  and  his  widow  and  children  were  made  parties  re- 
spondent. 

Argued  before  Barnard,  P.  J.,  and  Dtkhan,  J. 

Jama  A,  Hudson,  for  appellant.    Thomas  Nelson,  for  respondents. 

Barnard,  P.  J.  The  case  is  very  voluminous.  So  far  as  the  facts  con- 
tained therein  are  material  to  the  determination  of  the  point  presented,  they 
maybe  very  briefly  stated:  John  Cocks,  a  resident  of  the  county  of  West- 
chester, died  in  1868,  aUd  directed  that  a  sum  of  money  su^cient  to  produce 
a  net  annuity  of  91,000  should  be  invested  in  Westchester  county.  The  ex- 
ecutors were  directed  to  pay  this  annuity  to  the  testator's  widow  so  long  as 
she  remained  his  widow.  This  direction  in  the  will  was  wholly  neglected,  ex- 
cept that  the  executors  put  910,000  at  interest  on  bond  and  mortgage  in  Wis- 
consin at  10  per  cent.  This  mortgage  was  not  good.  The  widow  was  one 
of  the  executors,  but  seems  to  have  had  nothing  to  do  with  the  estate,  al- 
though she  qualified  as  one.  When  the  Wisconsin  mortg^age  failed  to  produce 
the  annuity,  the  widow  was  pacified  by  a  guaranty  given  by  some  of  the  chil- 
dren to  pay  the  sura  personally.  Irregular  payments  Were  made  on  it.  In 
July,  1877,  there  was  91,300  due  for  back  payments,  and  Haviland  and  his 
wife  and  Mrs.  Vamey,  three  of  the  executors,  paid  the  widow  91,800,  and 
she  gave  them  a  release  as  executors  and  as  individuals  from  all  claims  against 
them,  not  only  for  the  back  and  futnre  annuities,  but  also  for  Mrs.  Havi- 
land's  and  Mrs.  Yarney's  share  in  the  estiite  of  John  Cocks,  which  had  been 
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<livided  between  the  children  on  the  supposition  that  the  Wisconsin  mortgage 
was  all  which  tlie  widow  needed  for  her  annuity.  The  surrogate  held  ttut 
these  payments  operated  to  reduce  the  annuity  to  one  of  $777.03.  This  does 
not  seem  to  be  just.  The  annuity  remained  entire,  and  was  reduced  by  tiie 
payment  of  this  sum  of  $1,800,  so  as  to  pay  all  arrears  due  and  $500  on  futnre 
ones.  The  wreclt  of  the  estate  was  bound  to  pay  the  annuity  in  full,  so  far 
MS  it  was  sufficient  for  that  purpose.  The  only  result  of  the  release  was  that 
the  widow  had  no  personal  claim  to  make  against  the  three  co-executors  dis- 
charged from  liability  under  its  provisions.  The  case  shows  no  fraud  upon 
their  part  by  which  the  release  was  procured.  That  part  of  the  decree  which 
reduces  the  annuity  should  be  reverb,  with  costs  to  appellant  out  of  the  es- 
tate. 


In  re  Mape3'  Estate. 

(Supreme  Court,  Oeneral  Term,  Second  Department.    December  10, 1889.) 

WniiS — RsaiDrAST  Clause. 

Under  a  will  faring  certain  specific  legacies,  with  a  residuary  clause  giving  all 
the  residue  of  testator's  property  to  bis  daughter,  property  liequeathed  to  a  son  for 
life,  with  remainder  to  the  son's  surviving  chilaren,  passes,  under  the  residuary 
clause,  on  the  son's  death  without  issue  after  the  daughter's  death. 

Appeal  from  surrogate's  court.  Orange  county. 

Petition  by  Oscar  Druland  and  George  H.  Mapes.  executors  of  the  last  will 
of  George  Abipes,  deceased,  for  distribution  of  property  in  their  hands  and  for 
their  discbarge.    From  the  decree  rendered  various  interested  parties  i4>peal. 

Argued  before  Baknabd,  P.  J.,  and  Pkatt,  J. 

F.  V.  Sanford,  (LetoU  E.  Carr,  of  counsel,)  for  appellants  Andrew  J. 
Mapea  and  others.  W.  D.  Mills,  for  appellants  Hannah  Mapes  and  George 
H.  Mapes.  John  F.  Bradner,  for  respondent  the  Ladies  Home  Society  of 
Orange  county.  B.  X.  Champion,  for  respondents  executors  of  George 
Mapes,  deceased,  and  executors  of  Sarah  J.  Mapes,  deceased.  Bangs,  Stet- 
son, Tracy  &  MaoVeagh,  for  respondent  the  American  Bible  Society. 

Barnard,  P.  J.  The  testator  intended  to  dispose  of  all  his  property.  He 
made  certain  specific  legacies  and  bequests,  and  then  made  a  very  comprehen- 
sive residuary  disposition  of  all  the  residue  of  his  property  to  his  daughter. 
Sarah  Mapes.  There  was  a  bequest  of  a  life-estate  in  $4,000  to  bis  son,  with 
remainder  to  the  children  of  this  son  who  survived  him.  It  is  this  clause 
which  occasions  the  question  to  be  adjudged.  The  son  died  after  his  sister, 
and  left  no  children.  Did  the  testator  keep  back  a  possible  estate  to  revert  to 
him  in  case  the  son  died  childless?  It  seems  very  clear  that  he  did  not.  He 
provided  for  the  life-estate  and  for  the  remainder,  and,  if  there  was  anything 
beyond  that,  he  bequeatlied  it  by  the  residuary  clause.  The  intention  to  in- 
clude in  tlie  residuary  clause  all  the  testator's  property  and  Interests  is  pre- 
served, and  the  intention  to  exclude  from  its  operation  must  appear  by  words 
limiting  the  effect  of  the  clause,  or  by  an  intention  to  exclude  from  the  whole 
will  taken  together.  Riker  v.  Comicell,  113  N.  Y.  115,  20  N.  E.  Rep.  602; 
Fluyd  V.  Caroto,  88  N.  Y.  560.  The  judgment  should  therefore  be  affirmed, 
with  costs  to  respondent  out  of  the  estate. 


Gebnshbim  et  al.  v.  Olcott  et  al. 

(Supreme  Court,  Special  Term,  New  Tork  County.    December  87, 1880.) 

Railboas  Companies — Rboroakization— New  Stock — iKJxmcrioir. 

Where  there  is  an  agreement  between  thestookholders  of  a  corporation  and  its 
creditors  for  reorganization  of  the  oompaoy,  and  the  Issue  of  new  stock  In  lien  of 
the  old,  on  oondition  that  the  old  stockbolders  pay  an  assessment  sufficient  to  dis- 
charge the  floating  debt,  and  another  corporation  is  designated  to  make  the  i 
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ment  and  distribnte  th«  stook,  it  has  no  arbitrary  power  to  fix  th«  asseMment,  bat 

is  charged  with  a  trust  duty,  and  the  stockholders  may  enjoin  the  distribution  of 
the  stock  until  the  determination  of  their  rights  under  the  agreement. 
&  Same — Fbdbrai.  ^nd  State  Cocbts. 

A  state  court  is  without  jurisdii^on  or  power  to  interfere  with  a  decree  of  fore- 
closure, made  by  the  circuit  court-of  the  United  States  against  a  railroad  company, 
where  the  railroad  was  within  the  iurisdlction  of  the  court  making  the  decree,  and 
all  the  parties  in  interest  were  before  it. 

At  chainbers.     On  motion  to  continue  injanction. 

Action  by  Michael  Gernsheim,  Eugene  A.  Loeb,  and  Albert  Loeb,  suing  on 
behalf  of  themselves  and  all  others  similarly  situated  who  may  desire  to  come 
In  and  contribute  to  the  expenses  of  the  action,  against  Frederic  P.  Olcott, 
the  Houston  &,  Texas  Central  liailway  Company,  Collins  F.  Huntington,  and 
others,  to  reduce  an  assessment  levied  on  the  stockholders,  and  to  enjoin  de- 
fendants from  disposing  of  any  stock  of  the  new  or  reorganized  Houston  & 
Texas  Central  Uaiiway  Company.  For  former  litigation,  see  Development 
Co.  y.  Railtoay  Co.,  27  Fed.  llep.  344;  also,  8Uam-SMp  Co.  t.  Railtoay  Co., 
And  Tnut  Co.  v.  Same.  32  Fed.  Rep.  525. 

Dittenhoefer  A  Qerber,  (Frtdertch  K.  Coudert,  A.  J.  Dittenhoefer,  and 
Jefferton  Chandler,  of  counsel,)  for  plaintiffs.  Butler,  Stilltnan  <t  Hubbard, 
{Almon  Goodwin  and  Adrian  H.  Joline,  of  counsel,)  for  defendants  Olcolt 
4ind  Central  Trust  Company.  Herbert  B.  Turner,  of  counsel,  for  the  Farm- 
ers Tjoan  &  Trust  Company.  Charlet  H.  Tweed,  of  counsel,  fur  defendant 
Huntington. 

Pattebson,  J.  On  the  26th  of  September,  1889,  one  of  the  justices  of  this 
court  gninted  an  injunction  in  this  action  by  which  the  defendants,  their 
agents,  servants,  etc.,  are  enjoined  and  restrained  from  executing,  delivering, 
selling,  liypotiiecating,  giving  away,  or  in  any  manner  or  form  issuing,  alien- 
ating, or  parting  with  any  shares  of  stock  of  the  new  or  reorganized  Houston 
&  Texas  Central  Kail  way  Company  No.  2,  or  any  bonds  secured  by  mortgage 
upon  the  property  of  that  company,  or  any  stock  or  iMnds  issued,  or  intended 
to  be  issued,  pursuant  to  an  agreement  dated  Deceml)er  20, 1887,  between  the 
several  classes  of  mortgage  bondholders  of  tlie  Houston  &  Texas  liailway 
Company  No.  1,  and  the  Southern  Pacific  Company  and  tlie  Central  Trust 
Company;  and  from  executing  or  delivering  any  nioilgage  or  deed  of  trust 
upon  the  property  of  said  corporation,  or  otherwise  incumbering,  selling,  or 
disposing  of  or  alienating  the  property  or  franchises  of  said  company,  or  from 
recording,  filing,  or  causing,  permitting,  or  sulTerlng  to  l)e  recorded  or  filed 
in  any  register's  office  or  clerk's  office,  or  deposited  with  any  register  or 
prothonotary,  any  mortgage  or  deed  of  trust  upon  the  property  of  said  corpo- 
ration. This  injunction  was  granted  upon  a  complaint  filed  by  the  plaintiffs 
(iernsheim  and  Loeb,  suing  on  behalf  of  themselves  and  others  similarly  sit- 
uated who  may  come  in  and  contribute  to  the  expenses  of  the  suit,  and  upon 
an  affidavit  of  Gernsheim.  The  ground  of  restraint  is  that  the  defendants  dui^ 
ing  the  pendency  of  tlie  suit  are  duing.  or  are  about  to  do,  certain  things  which 
would  render  ineffectual  any  judgment  that  might  ))e  obtained.  Leave  was 
given  in  the  order  of  injunction  to  the  plaintiffs  to  serve  additional  affidavits, 
and  the  defendants  were  required  to  show  Ciiuse  why  the  restraint  should  not 
be  continued  until  the  final  hearing  of  the  cause.  On  the  return  of  the  order 
to  show  cause,  the  motion  now  before  the  court  to  continue  the  injunction 
was  argued.  The  plaintiffs  named  upon  the  record  were  stockholders  of  the 
Houston  &  Texas  Central  Railway  Company,  called  "No.  1,"  and  which  will 
be  spoken  of  as  the  "old  corporation."  The  defendant  the  Central  Trust 
Company  becomes  a  principal  delendant  because  it  is  the  trustee  for  dLstribu- 
tion  of  all  the  securities  to  be  issued  under  the  reconstruction  agreement  her^ 
inafter  to  be  referred  to,  and  is  charged  with  the  execution  of  all  the  impor- 
tant details  of  thut  agreement.    It  appears  in  an  affidavit  used  on  the  argu- 
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ment  of  this  motion  that  other  stockholders,  who  are  said  to  be  similarly  sit- 
uated with  the  plaintiffs  named  in  this  action,  have  put  themselves  in  a  posi- 
tion, If  not  to  take  advantage  of  this  suit,  at  least  as  protesting  against  the 
method  of  carrying  out  the  reconstruction  agreement;  buttheir  particnlarat- 
titude  to  the  matters  under  consideration  will  be  commented  upon  hereafter. 
The  plaintiffs  make  an  attack  upon  the  reorganization  of  the  railroad  above 
named,  and  they  claim  that  in  that  reorganization  they  have  been  wronged 
by  the  parties  controlling  it.  The  accusation  they  make  reaches  back  sevt-ml 
years,  and  they  have  endeavored  to  show  a  systematic  and  continuous  effort 
by  those  parties  to  get  possession  of  this  railroad,  to  use  it  for  their  own  par- 
poses,  and  to  destroy  the  interest  of  a  minority  of  the  stockholders  of  that  cor> 
poration.  The  material  facts  upon  which  this  contention  is  made  may  be 
stated  as  follows:  The  Houston  and  Texas  Central  Railway  Company  No.  1 
was  a  corporation  or^ranized  under  the  laws  of  the  state  of  Texas,  and  it  owned 
and  operated  three  lines  of  railway, — one  being  the  main  line,  extendmg  from 
Houston  to  Dennison,  a  distance  of  345  miles;  another,  extending  from  the 
main  line,  at  a  place  called  Hempstead,  to  the  city  of  Austin,  in  Texas,  8  dis> 
tance  of  about  118  miles;  and  athird  line,  57  miles  long,  known  as  the  "Waco 
&  Southwestern  Division."  I»  addition  to  these  lines  uf  railway,  the  company 
owned  a  very  large  amount  of  land  which  had  been  public  lands  of  the  state, 
and  which  the  railway  company  had  acquired  by  grant  from  the  state  of  Texas. 
They  amounted  to  about  10,240  acres  of  land  for  each  mile  of  its  road.  At 
certain  times,  between  June,  1866,  and  April,  1881,  the  railway  corporation  re- 
ferred to  executed  certain  mortgages  as  collateral  security  for  bonds  upon  its 
railway  and  lartds,  and  these  mortgages  were — First,  one  upon  the  main  line, 
dated  July  1,  1866;  second,  a  mortgage  on  the  Western  Division,  dated  De- 
cember 21, 1870;  third,  a  mortgage  on  the  Waco  <%  Southwestern  Division, 
made  in  June,  1873;  /our^A,  a  mortgage  known  as  the  "Main  Line  &  Western 
Division  Consolidated  Mortgage"  made  in  October,  1872;  flfth,  a  mortgage 
known  as  the  "  Waco  &  Southwestern  Division  Mortgage, "  made  in  May,  1875; 
sixth,  n  mortgage  made  in  May,  1877,  known  as  the  "Income  Indemnity  Mort- 
gage," covering  certain  parts  of  the  road  therein  named,  and  certain  land 
grants;  and,  seventh,  a  mortgage  made  in  April,  1881,  called  a  "General  Mort- 
gage," covering  all  the  railways  of  the  company  and  its  franchises,  including 
all  its  real  and  personal  property  acquired  or  to  be  acquired  in  the  state  of 
Texas,  and  all  tlie  lands  covered  by  the  land  grants.  Sixteen  million  eight 
hundred  and  twenty-three  thousand  dollars  of  bonds  to  be  issued  under  this 
mortgage  were  to  be  reserved  by  the  trustees,  and  not  issued,  except  for  the 
purpose  of  exchanging  and  retiring  bonds,  then  outstanding,  issued  by  that 
railway  company. 

The  history  of  this  particular  litigation  begins  about  the  year  1883,  and  it 
is  set  forth  in  the  motion  papers  that  in  and  prior  to  thiit  year  tlte greater  part 
of  the  stock  of  the  Houston  &  Texas  Railway  Company,  and  the  controlling 
interest  in  that  company  was  owned  by  Morgan's  Louisiana  &  Texas  Railroad 
&  Steam-Ship  Company,  a  corporation ;  and  that  the  defendant  Huntington 
and  his  associates,  interested  in  another  corporation  called  the  "Southern  De- 
velopment Company,"  sought  to  obtain  the  control  of  the  Morgan  Company, 
and  thereby  to  acquire  the  ownership  or  the  majority  influence  in  the  Houston 
&  Texas  Central  Railway  Company;  and  that  the  Southern  Development  Com- 
pany and  another  company,  called  the  "Southern  Pacific  Company,"  in  which 
Huntington  WHS  interested,  acquired  the  interest  of  the  Southern  Devdop- 
ment  Company  in  the  railroad  referred  to,  and  thus,  in  the  name  of  the 
"Southern  Pacific  Company,"  obtained  that  control,  and  became  dominant  in 
the  Houston  &  Texas  Central  Railway  Company;  and  that,  immediately  upon 
getting  such  control,  there  was  begun  a  series  of  machinations  with  a  view  to 
acquiring  complete  possession  of  this  Houston  &  Texas  Central  Railway,  to 
the  exclusion  of  the  minority  owners,  and  in  such  a  way  as  to  destroy  the  in- 
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terests  of  those  minority  owners  in  that  railroad  corporation.    It  is  soggested 

in  the  moving  papers  that  the  first  step  talsen  to  accoruplisli  this  purpose  was 
that  the  Southern  Duvelopraent  Company,  in  January,  1885,  acquired,  by  pur- 
chase from  holders  thereof,  the  coupons  of  the  first  mortgage  bonds  on  tiie 
main  line  and  l)ranches,  such  coupons  not  having  been  paid  by  the  railway 
company,  and  -ttiat  after  the  Southern  Development  Company  got  possession 
of  tliose  coupons  they  began  a  suit  in  Texas  against  the  Houston  &  Texas 
Central  Railway  Company;  claimed  therein  that  thatcompHny  was  indebted 
to  it  (the  Southern  Development  Company)  in  the  sum  of  d600,0U0  for  money 
loaned,  and  in  that  suit  had  a  receiver  appointed  of  the  Houston  &  Texas  Kail- 
way  Company.  The  order  appointing  this  receiver  was  made,  with  the  con- 
sent of  the  railway  company,  in  18ti5.  Thereafter,  in  .January.  1886,  the 
trustees  of  certain  of  the  mortgages  filed  bills  for  the  foreclosure  of  sucli 
mortgages,  and  these  actions  were  pending  in  May.  1886,  aa  was  also  another 
action,  brought  by  the  Farmers'  Loan  &  Trust  Company,  aa.  trustee  of  certain 
other  of  the  mortgages  above  referred  to;  and  all  the  suits  for  the  foreclosure 
of  mortgages  were  consolidated  by  an  order  of  the  United  States  circuit  court 
for  the  eastern  district  of  Texas,  in  which  all  such  actions  were  pending,  such 
order  being  made  at  the  May  term,  1886.  It  further  appears  by  the  moving 
papers  that  the  suit  of  the  Southern  Development  Company  against  the  rail- 
way company  was  dismissed  by  the  court,  and  in  the  consolidated  mortgage 
foreclosure  cause  receivers  were  appointed  by  the  United  States  circuit  court; 
and  to  the  appointment  of  those  receivers  of  the  Houston  &  Texas  Central 
Kail  way  Company  that  company  consented,  through  its  attorneys  represent- 
ing it.  In  all  these  suits,  and  in  the  consolidated  suit,  the  first  mortgage  of 
the  Waco  and  Southwestern  Division  was  not  included. 

What  is  called  an  important  fact  is  now  made  prominent  in  the  record;  and 
that  is  that  at  the  time  of  the  commencement  of  these  foreclosure  suits,  and 
at  the  time  of  the  consolidation  of  those  suits,  none  of  the  bonds  had  ma- 
tured, and  no  part  of  the  principal  of  the  mortgages,  or  either  of  them,  was 
due.  It  is  apparent,  upon  reading  these  mortgages,  that  none  of  them  werfr 
by  their  express  terms  liable  to  be  foreclosed  for  the  non-payment  of  interest. 
I^ovision  was  made  in  them  for  what  should  be  done  to  protect  the  bond- 
holders in  case  of  non-payment  of  interest;  that  is  to  say,  the  trustees  of  the- 
mortgages  were  to  take  possession  of  the  road,  and  operate  it  and  its  branches,, 
or  those  parts  of  the  road  and  branches  covered  by  the  mortgages,  of  which 
they  were  the  trustees  respectively,  in  the  interest  of  the  bondholders.  The- 
consolidated  foreclosure  suit  went  to  a  decree;  but  before  that  decree  was  en- 
tered there  had  been  much  negotiation  Ijetween  committees  representing  the- 
holders  of  various  classes  of  mortgage  securities  and  the  railroad  company 
and  the  trustees  of  the  mortgages  with  reference  to  what  should  be  done  to- 
protect  their  interests,  and  as  to  what  arrangement  should  be  made  respect- 
ing a  decree  to  bring  about  that  result.  In  some  of  the  foreclosure  suits  pre- 
ceding the  consolidation  of  the  actions  in  May,  1886.  defenses  had  been  inter- 
posed setting  up  that  by  the  terms  of  the  mortgages  the  principal  was  not 
due,  and  hence  deorees  of  foreclosure  could  not  be  made,  and  that  the  lands 
should  be  sold  before  the  railway  or  its  franchises  were  resorted  to.  On  tho 
agreement  which  was  entered  into  between  all  the  parties  to  the  suits  for  a 
decree  in  the  consolidated  suit,  these  defenses,  to  which  allusion  has  been 
made,  were  withdrawn,  and  a  decree  was  entered  for  tlie  foreclosure  and  sale 
of  all  the  lines  of  railway  and  the  lands,  the  Waco  Division  to  be  sold  subject 
to  the  first  mortgage  thereon;  and  this  arrangement  was  made  in  view  of» 
and  to  carry  oat  the  agreement  of  reconstruction,  which  agreement  of  recon- 
struction is  undoubtedly  the  particular  thing  which  is  meant  to  be  assailed  in 
this  action.  But  it  is  urged  by  the  plaintitts  that  the  first  stage  in  the  accom- 
plishment of  the  scheme  by  which  certain  of  tlie  defendants  attempted  to  de- 
stroy the  Interests  of  the  stockholders  of  the  railway  company  was  attained 
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"when  th«  answers  above  referred  to  were  withdrawn,  and  the  consolidated 
«uit  waa  allowed  to  proceed,  on  the  basis  that  all  the  mortgages  might  be  fore- 
closed for  non-payment  of  interest.  The  agreement  of  reconstruction  was 
made  December  20,  1887,  and  provides,  in  substance,  that  a  new  corporation, 
by  the  same  name,  is  to  be  created  under  the  laws  of  the  state  of  Texas,  and 
lit  is  known  in  this  action  as  the**  Houston  &  Texas  Railroad  Company  No.  2;" 
liut  I  shall  call  it  the  "new  corporation;"  that  the  Central  Trust  Company  of 
the  City  of  New  York,  of  which  the  defendant  Olcott  is  president,  shall  be  the 
purchaser  at  the  foreclosure  sale  of  all  the  lines  of  railway  and  lands,  except 
the  Waco  Division,  which  was  bought  in  by  Mr.  Downs,  and  that  upon  such 
purchase  the  reconstruction  agreement  should  be  carried  out  by  the  creation 
and  distribution  of  various  securities  among  the  mortgage  bondholders  who 
were  interested  under  the  mortgages  that  were  foreclosed  in  the  consolidated 
«uit,  and  it  provides  for  a  material  decrease  in  the  rate  of  interest  such  seen- 
rities  are  to  bear.  It  also  provides  for  the  payment  of  a  bonus  of  $50  per 
bond  to  holders  of  the  old  first  mortgage  bonds  on  interest  account.  In  this 
reconstruction  agreement,  provision  is  also  made  for  the  benefit  of  the  stock- 
holders of  the  old  corporation.  They  may  participate  in,  and  become  entitled 
to,  such  an  equal  part  of  the  shares  in  the  new  corporation  as  were  held  by 
them  in  the  old  corporation,  provided  they  pay  an  assessment  on  the  shares  to 
'be  taken  by  them  of  stock  in  the  new  corporation.  Such  assessment  to  be  for 
the  purpose  of  paying  off  the  floating  debt  of  the  old  corporation,  and  cer- 
tain expenses  of  the  nnture  and  character  therein  stated.  Tlie  provision  re- 
specting stockholders  of  tiie  old  corporation  also  recites  that  if  those  stock- 
holders do  not  avail  themselves  of  the  privilege  of  taking  shares,  then  the  i 
Southern  FaciUc  Company  may  take  them  on  very  different  and  much  more  | 
advantHgeous  terms.  Tlie  decree  in  the  consolidated  suit  was  entered  May  4,  | 
1888,  and  under  it  a  sale  was  had,  the  property  bought  in  as  required  by  the 
4igreement,  and  the  reorganization  has  been  proceeded  with. 

This  general  statement  of  the  principal  facts  in  the  case  is  sufficient  as  a 
'basis  for  the  consideration  of  the  claims  now  advanced  by  the  plaintiffs  on  the 
record  in  maintenance  of  the  injunction,  and  they  stand  upon  these  proposi- 
tions: That  it  is  apparent  from  the  history  of  the  transaction  as  spread 
upon  the  papers,  and  as  generally  indicated  heie,  that  Mr.  Huntington  and 
•his  associates,  through  the  corporations  In  wliich  they  were  interested  or 
which  they  cuuti'olled,  undertook  to  acquire  the  ownership  of  the  Houston  & 
Texas  Central  Kailway  Company  in  order  to  make  it  tributary  to,  and  a  part 
-of,  certain  interests  and  enterprises  of  their  own;  that,  in  order  to  accomplish 
that  purpose,  they  first  acquired  a  controlling  interest  in  the  stock  of  the  rail- 
way company,  then  advanced  money  to  pay  coupons  on  first  mortgage  bonds, 
and  took  an  assignment  to  themselves  of  such  coupons,  and  then  devised  the 
scheme  by  which  the  road  should  be  put  in  the  hands  of  a  receiver,  and  that 
certain  foreclosure  suits,  which  were  resisted  by  the  trustees  of  the  mortgage, 
should  all  be  consolidated  in  one  suit,  which  they  could  control;  that  then  an 
agreement  should  be  made  among  the  representatives  of  the  various  securities, 
other  than  stockholders,  for  a  decree  and  sale  of  the  railway  under  foreclos- 
ure, although  the  mortgages  were  not  yet  due;  that  on  such  sale  tlie  property 
sliould  be  bid  in  by  some  one  named  as  trustee  to  carry  out  tjie  provisions  ot 
a  reconstruction  agreement,  under  which  agreement  terms  were  to  be  made 
which  would  leave  it  in  the  hands  of  lluntington  and  his  associates  to  so 
manipulate  the  accounts  and  indebtedness  of  the  road,  and  put  so  large  an  ob- 
ligation upon  the  stockholders  as  necessarily  would  prevent  their  taking  stock 
in  the  new  corporation,  and  would  induce  them  to  forfeit  their  right  to  come 
in  under  that  agreement,  and  thus  leave  the  whole  of  the  stock  in  such  a  sit- 
uation that  it  would  be  issued,  according  to  the  terms  of  the  reconstruction 
agreement,  substantially  to  the  Southern  Pacific  Company,  which  was  to  ulti- 
mately reap  the  benefit  of  the  scheme.    It  appeai-s,  further,  in   the  plain- 
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tiffs'  papers  that  at  the  time  the  reconstrueUon  RKreentent  was  entered  into- 
the  directors  of  the  old  corporation  were  the  same  persons  who  were  inter- 
psted  in  what  are  called  the  "Huntington  corporHtions, "  and  that,  therefore, 
those  who  were  charged  with  the  protection  of  the  stockholders  of  tlie  old. 
Houston  &  Texas  Kuilway  Company  were  the  same  persons  whose  interest 
it  was  to  acquire  the  propertyand  franchises  of  that  corporation  in  order  that 
they  might  extinguisli  the  minority  interest  of  the  stockholders  of  that  corpo- 
ration, and  thus  accomplish  the  intent  a3cril>ed  to  tliem,  or  to  Mr.  Hunting- 
ton, which  has  been  referred  to.  In  opposition  to  the  motion,  the  answers- 
of  the  Central  Trust  Company  and  of  Huntington,  and  various  affidavits,. 
have  been  read,  and  the  cliaiges  of  fraud  and  collusion  have  been  fully  de- 
nied;  and  from  tlie^ie  denials,  under  oath,  sustained  by  facts  recited,  and  the- 
explanations  stated  in  the  allidavit  of  the  president  of  the  Farmers'  Loan  & 
Trust  Company  and  of  Mr.  Turner,  it  su&iciently  appears  thitt  the  foreclos- 
ure suits  were  conducted  and  carried  to  decree  solely  in  the  interest  of  the- 
incumbrancers,  and  without  any  design  to  aid  in  a  scheme  to  injure  stock- 
holders of  the  railroad  corporation.  All  that  is  alleged  respecting  the  initia- 
tion and  accomplishment  of  a  purpose  to  destroy  the  minority  interest  lacks^ 
proof  upon  which  a  court  would  be  justified  in  holding  this  injunction  in 
force  in  its  broad  terms.  Something  more  than  a  piitchwork  of  suspicions  is- 
required  to  keep  suspended  and  in  confusion  the  interests  of  those  who  are 
entitled  to  bonds  under  the  reorganization  agreement  But,  further,  it  is  so- 
apparent  as  to  be  self-evident  that  this  court  has  neither  jurisdiction  nor 
power  to  interfere  with  the  decree  which  was  made  by  the  circuit  court  of 
the  United  Statea  in  the  consolidated  suit  for  the  foreclosure  of  these  mort- 
gages. The  railroad  was  within  the  jurisdiction  of  the  court.  All  the  par- 
ties in  interest  were  liefore  it.  The  stockholders  were  represented  by  tb^- 
corporation  whicli  was  a  party  to  the  action,  and  appeared  by  counsel.  It 
was  entirely  within  the  jurisdiction  of  that  court  to  make  the  decree  which  it 
did  make;  and  that  decree  is  not  subject  in  any  way  to  review  or  revision  by 
this  court.  .  If  the  stockholders  are  aggrieved  by  any  of  the  provisions  of  that 
decree,  their  remedy  is  to  apply  in  that  forum  for  relief.  All  the  defenses 
that  are  suggested  as  applicable  to  the  mortgages  were  before  that  court, 
actually  interposed  and  subject  to  its  cognizance;  and,  although  it  is  said  thak 
those  defenses  were  withdrawn  by  consent,  which  is  undoubtedly  the  fact,  yet 
it  is  obvious  from  the  record  that  the  court  considered  those  matters  of  de- 
fense, and  made  a  finding  that  a  foreclosure  should  be  decreed  for  non-pay- 
ment of  interest.  £ut,  whether  it  did  or  did  not  consider  them,  it  was  com- 
petent to  that  court  to  make  such  a  decree  as  seemed  proper  to  it,  under  all- 
the  circumstances;  and  any  attempt  on  the  part  of  this  court  to  interfere 
with  that  decree,  or  the  proceedings  had  under  it,  would  be  a  mere  futility. 
It  is  obvious,  therefore,  that  in  this  action,  constructed  as  it  is,  the  plaintiffs 
could  not  obtain  any  relief  looking  to  the  setting  aside  of  that  decree,  or  the- 
sale  made  under  it,  or  any  arrangement  made  by  the  purchaser  at  the  sale,  or 
procure  in  this  suit  any  radical  or  other  change  in  the  reconstruction  agree- 
ment pursuant  to  which  the  property  was  bought  in  under  the  decree.  All 
that  is  completely  beyond  the  power  and  control  of  this  court.  Therefore,  I 
am  not  called  upon  now  to  determine  whether  or  not  the  mortgages  could  have- 
been  foreclosed  until  default  whs  made  in  the  payment  of  the  principal  sums, 
secured  by  them  respectively,  although,  if  the  question  were  to  arise  as  ret 
nova,  tliere  would  not  be  much  difBcultyin  its  solution.  There  certainly  was- 
a  default  in  the  payment  of  interest;  and  it  may  well  have  been  considered 
by  the  court  in  which  the  decree  was  made  that  the  provisions  for  trustees- 
taking  possession  and  operating  the  road  on  default  in  the  paymeht  of  inter- 
est was  not  an  exclusive  remedy,  but  was  merely  one  method  of  procedure  on- 
such  default,  and  did  not  prevent  the  remedy  of  foreclosure  for  non-payment 
of  that  interest,  which,  while  it  would  have  led  to  a  different  form  of  decree,. 
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and  would  have  probably  included  a  right'  of  redemption  on  the  payment  of 
interest  and  expenses,  would  nevertheless  have  given  to  a  purchaser  under 
such  a  decree  a  title  to  be  defeated  only  by  a  compliance  with  such  conditions 
as  might  be  annexed  to  such  riglit  of  redemption.  It  is  profitless,  however, 
to  speculate  upon  the  possibilities  of  the  case.  It  is  sufficient  that,  with  every 
interest  before  the  court,  and  with  undoubted  jurisdiction  to  make  precisely 
the  decree  that  was  entered,  it  has  adjudicated  upon  all  the  matters  which  on 
this  branch  of  the  case  are  now  challenged  by  the  plaintiffs,  and  that  this 
court  is  entirely  without  authority  either  to  review  that  decree  or  to  interfere 
with  its  execution,  or  to  set  aside  and  ignore  the  terms  of  the  instrument  un- 
der which  the  bidder  and  purchaser  at  the  sale  under  that  decree  has  under- 
taken to  dispose  of  the  property  it  has  purchased. 

But,  even  if  this  were  not  so,  the  case  presented  by  the  plaintiils  does  not 
commend  itself  to  the  court  as  one  indicating  any  right  on  the  part  of  such 
plaintiffs  to  assail  the  foreclosure  decree  or  the  reconstruction  agreement. 
The  averments  of  the  complaint  are  very  general  and  vague  respecting  the 
attitude  of  the  plaintiffs  to  this  decree,  and  to  the  recotistruction  agreement. 
They  do  not  state  in  ungualifled  terms  that  these  plaintiffs  objected  either  to 
the  decree  or  the  agreement;  and,  while  they  say  that  they  expected  proper 
defenses  to  be  interposed,  and  that,  if  a  reconstruction  of  the  road  took  place, 
their  rights  aa  stockholders  would  be  protected,  and  that  they  were  lulled  into 
inaction  because  of  that  expectation,  they  nowhere  distinctly  and  plainly  show 
that  they  did  not  know  that  the  decree  of  foreclosure  was  to  be  made  by  con- 
sent of  all  the-  parties  to  the  suit,  or  that  it  was  not  for  the  best  interest  of 
the  road  and  themselves,  as  stuckliolders,  that  the  mortgages  should  be  fore- 
closed. Or  that  a  reconstruction  under  the  very  agreement  which  is  now  drawn 
in  question  was  not  for  the  best  interest  of  all  concerned.  Manifestly,  if  the 
reconstruction  were  carried  out  in  good  faith,  and  the  rights  of  the  stockhold- 
ers were  protected  and  prpserved,  they  would  have  been  benefited  by  the  cut- 
ting down  of  interest  and  fixed  charges;  and  it  is  not  at  ail  a  gratuitous  as- 
sumption that  all  stockholders  would  have  willingly  acquiesced  in  the  recon- 
struction agreement,  provided  it  was  carried  out  in  good  faith,  and  withoat 
any  effort  to  destroy  their  interest  as  such  stockholders.  It  seems  to  me  that 
it  is  the  result,  and  not  the  method,  which  has  induced  this  assault  upon  the 
proceedings  antedating  the  levying  of  the  assessment  on  the  stockholders. 
The  reconstruction  agreement  was  made  on  the  20th  December,  1887.  This 
suit  was  not  brought  until  September,  1889.  It  is  nowhere  explained  in  the 
moving  papers  why  these  plaintiffs  remained  quiescent  for  nearly  two  years 
without  making  any  demonstration  against  the  reconstruction  agreement  or 
the  proceedings  in  the  United  States  court  which  eventuated  in  the  decree  of 
foreclosure,  except  as  above  stated ;  and  it  is  almost  apparent  that  they  were 
willing  to  take  tlieir  chances  under  that  agreement,  and  to  acquiesce  in  all  the 
proce^ings  that  were  had  pursuant  to  it  until  they  ascertained  that  the  lieavy 
assessment  of  73  per  cent,  of  which  they  complain  was  levied  upon  them,  to 
enable  them  to  take  stock  in  the  new  corporation.  This  view  is  sustained  by 
a  document  which  the  plaintiffs  have  introduced  respecting  other  stockholders 
of  the  old  company,  who  protest  against  the  nssessment  on  the  stock.  It  is 
contained  in  the  affidavit  of  M.  Gernsbeim,  sworn  to  on  November  20,  1889. 
He  states  that  stockholders  of  the  old  company,  holding  shares  of  about 
91.000,000  par  value,  have  served  a  protest  on  the  Central  Trust  Company, 
relating  to  the  matters  connected  with  this  litigation.  In  this  protest  there 
is  not  one  word  relating  to  anything  else  than  the  reconstruction  agreement; 
and  it  is  a  protest  merely  against  the  action  of  the  Central  Trust  Company  in 
fixing  the  amount  determined  by  that  company  as  the  sum  to  be  paid  by  the 
shareholders  of  the  old  company  in  order  to  entitle  them  to  take  stock  in  the 
new  company,  and  the  grounds  are  stated  as  follows:  First,  that  the  amounts 
fixed  are  not  in  accordance  with  the  terms  of  the  articles  of  agreement  of  re- 
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orgRnizntion;  second,  as  embodyinft  claims  not  a  legitimate  part  of  the  float- 
ing debt  of  the  company,  and  which  are  illegal  and  invalid  and  unautliorized 
under  the  terms  of  that  agreement,  and  they  give  notice  to  the  trust  company 
"that  they  will  contest  the  delivery  of  the  stock  as  unauthorized  under  the 
terms  of  the  reorganization  agreement. "    ' 

As  I  understand  the  ciise,  after  a  minute  examination  of  all  these  papers, 
and  of  all  the  facts  which  are  presented  upon  this  application,  I  am  forced  to 
the  conclasion  that  these  plaintiffs  are  not  in  a  position  to  assail  in  this  action 
either  the  decree  of  the  IJnited  States  circuit  couit  in  Texas,  above  referred 
to,  or  the  reconstruction  agreement,  or  the  acts  of  the  Central  Trust  Company 
under  that  agreement,  so  far  as  they  relate  to  anything  but  stock  in  the  new 
corporation,  or  tu  prevent  the  distribution  of  any  of  the  securities  by  the  Cen- 
tral Trust  Company  under  that  agreement  which  are  to  be  handed  over  to  the 
bondholders  of  the  old  corporation  in  exchange  or  substitution  for  the  securi- 
ties held  by  them,  and  that  the  only  ground  upon  which  they  can  ask  the  in- 
terposition of  this  court  is  in  relation  to  the  distribution  of  the  stock  in  the 
new  corporation;  and  I  will  now  proceed  to  the  consideration  of  that  subject 
which  presents  the  only  question  upon  which  this  court,  in  my  judgment,  can 
assume  .to  act.  The  power  of  this  conrt  to  entertain  that  subject  is  based 
upon  the  faot  that  the  Central  Trust  Company  is  a  corporation  of  this  states 
nnd,  under  the  reconstruction  agreement,  has  become  charged  with  a  trust 
duty  aa  to  the  distribution  of  that  stock,  and  the  plaintifiFs  are  beneficiaries 
under  the  reconstruction  agreement.  They  have  rights  under  that  agreement, 
and,  as  before  intimated,  those  rights  were  conceded  to  them  as  part  of  the 
general  scheme  of  compromise,  by  which  the  affairs  of  this  railway  company 
were  to  be  adjusted,  and  the  reorganization  to  go  forward.  All  the  stock- 
holders are  bound  by  that  agreement,  it  they  are  to  accept  its  advantages,  so 
far  as  this  cause  is  concerned.  If  they  are  to  take  stock  in  the  new  company, 
they  must  pay  a  proper  assessment.  It  was  to  be  fixed  by  the  Central  Trust 
Company;  but  I  do  not  understand  that  this  gave  to  the  trust  company  any 
arbitrary  power  in  fixing  that  assessment.  It  was  bound  to  investigate,  and 
ascertain  the  actual  floating  debt;  for  the  assessment  was  to  cover  the  floating 
debt  and  other  cliarges  named  in  the  agreument.  The  stockholders  have  a 
right  to  know  wliat  the  floating  debt  was  or  is  for  which  they  are  to  be  charged, 
and  they  have  a  right  to  a  fair  and  open  account  of  that  indebtedness,  unless 
it  is  to  be  held  that  they  came  into  the  reconstruction  agreemenk  as  a  mer« 
matter  of  grace,  a  view  I  am  not  able  to  adopt.  At  this  point  I  think  the 
injunction  is  proper  until  this  subject  is  determined,  and  I  have  reached  this 
conclusion  in  view  of  the  following  circumstances:  It  is  alleged  in  the  com- 
plaint that  "the  said  assessment  was  made  unnecessarily  high,  and,  as  plain- 
tiffs verily  believe  and  charge,  in  bad  faith,  by  said  Huntington  and  his  as- 
sociates, to  bar  out  the  present  stocklioldei-s,  and  to  enable,  under  the  said 
plan  of  reorganization,  the  Southern  Pacific  Company  to  acquire  the  entire 
«tock  on  the  payment  simply  of  the  amount  required  to  be  paid  to  the  first 
mortgage  bondholders  for  interest  and  bonus,  and  the  expenses  of  the  reor- 
ganization." It  is  clear  that  the  amount  of  the  assessment,  73  per  cent.,  or 
1(5,640,637  on  the  87,726,900  issued  capital  stock  of  the  old  corporation,  is  a 
very  heavy  sum  with  whicli  the  shares  are  weighted  at  the  very  birth  of  the 
new  corporation;  and  it  is  also  clear  that  the  stockholders  of  the  old  corpora- 
tion alone  are  to  bear  that  burden,  and  that  the  Southern  Pacific  Company, 
which  may  take  the  shares  if  the  old  stockholders  do  not  take  them,  will  get 
tliem  on  much  easier  terms,  (about  24  per  cent.,)  and  that  it  is  confessed  that 
the  Southern  Pacific  Company  is  interested  in  acquiring  this  line  of  railway 
to  operate  in  connection  with  its  own  system.  It  is  true,  however,  that  since 
1884  the  road  has  not  been  administered  by  Huntington  or  his  associates,  al- 
though Its  board  of  directors  was  principally  comfiosed  of  persons  likewise 
directors  in  the  so-called  "Huntington  roads,"  but  by  receivers  appointed  by 
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the  United  States  circuit  court,  and  that  by  th«  terms  of  the  reoonstruetioo 
agreement  the  Central  Trust  Company  was  to  fix  the  assessment  to  pay  the 
fioating  debt  and  expenses  alluded  to.  Thiit  company  has  shown  what  amounts 
of  particular  indebtedness  it  has  adopted  as  making  up  the  gross  sum  of 
$5,640,687.  Among  them  are  two  very  largenmounts.  viz.,  Morgan's  Lou i«- 
iana  &  Texas  Bailsoad  and  Steam-Ship  Company,  91,702,364.14,  and  S>uth- 
ern  Development  Company,  8866,302.93.  There  is  nothing  to  sliow  that  th« 
trust  company  has  done  anything  to  verify  any  of  this  indebtedness.  The 
two  claims  seem  to  have  been  put  in  judgment  in  May,  1889,  but  both  the 
debtor  and  creditor  corporations  were  substantially  managed  by  the  same  per- 
sons; and  the  plaintiffs  here  are  entitled  to  full  knowledge,  and  a  disclosuis 
of  all  the  details  of  this  indebtedness.  I  do  not  mean  to  express  any  opinion 
whatever  Hdverse  to  the  entire  good  faith  of  the  trust  company.  The  only 
question  is  whether  the  stockholders  of  the  old  company,  under  thereconstroo- 
tion  agreement,  have  a  right  to  inquire  into  the  indebtedness  with  which  tb^ 
are  sought  to  be  charged.  1  think  they  have  such  right;  and,  in  order  to 
make  effectual  any  judgment  they  may  obtain  reducing  the  assessment,  tb» 
injunction  should  be  maintained  prohibiting  the  distribution  of  tbe  shares  in 
the  new  company  until  the  trial  of  the  action.  To  that  extent  the  injuucUoo 
will  be  continued;  but  in  all  other  respects  it  will  be  diacharged. 


Taylor  v.  Tatlob. 
(Supreme  Covrt,  Oeneral  Term,  Second  Department.   December  10, 1880.) 

JOBOMBNT— COBRECTIOK. 

Defendant  in  ejectment  alleged  that  he  and  plalntiS'a  ersntor  had  agreed  to  pnr- 
ohase  the  land,  and  that  plaintiff's  grantor  was  to  take  the  title;  that  each  ■hould 
pay  part  of  the  purchase  money:  and  that,  on  repaying  to  plaintiffs  grantor  the 
amount  paid  by  nlm,  defendant  should  be  entitled  to  a  deed.  He  further  alleged 
that  he  entered  on  the  land  under  the  agreement,  and  that  he  had  slnoe  the  par- 
chase  performed  labor  and  Berrloes  for  plaintiff's  grantor  in  full  payment  of  the 
purchase  money  paid  by  tbe  latter.  The  case  was  tried  solely  on  tbe  agreement, 
and  no  evidenoe  was  given  as  to  the  state  of  the  account  between  the  paraea.  The 
jury  were  told  to  find  only  as  to  the  agreement,  since,  if  that  was  proven  as  alleged 
by  defendant,  plaintiff's  grantor  oould  subsequently  bring  ao  aoUon  for  the  purobasa 
money,  wherein  the  account  between  the  parties  ooald  be  litigated,  field,  that  a 
judgment  in  defendant's  favor  on  "the  issues  in  the  action"  should  be  modifled  by 
giving  defendant  judgment  only  on  the  issues  that  were  actually  tried. 

Appeal  from  special  term,  Westchester  county. 

Valerie  P.  Taylor  brought  ejectment  against  Francis  A.  Taylor.  Defendant 
answered  that  on  January  1,  1877,  he  and  one  Oliver  D.  Taylor,  plaintiff's 
grantur,  purchased  tbe  land  under  an  agreement  that  the  title  should  be  taken 
in  the  name  of  Oliver,  but  that  each  should  pay  a  portion  of  the  purchase 
price;  that  the  portion  paid  by  Oliver  should  afterwards  be  repaid;  that  de- 
fendant should  take  possession  of  the  land,  and  hold  it  as  his  own;  and  that, 
on  being  repaid,  Oliver  should  execute  a  deed  to  defendant.  Defendant  fur- 
ther answered  that  he  took  possession  of  the  land  under  the  agreement;  and 
that  since  the  purchase  he  had  performed  work,  labor,  and  services  for  Oliver 
in  full  payment  of  the  purchase  money.  No  testimony  was  offered  at  the  trial 
as  to  this  allegation,  nor  was  the  question  whether  or  not  defendant  had  re- 
paid Oliver  for  the  portion  of  the  purchase  money  paid  by  him  submitted  to 
tbe  jury.  The  only  issues  that  the  court  permitted  to  go  to  the  jury  were 
whether  the  alleged  agreement  was  ever  made,  and  whether  plaintiff,  who  was 
Oliver's  wife,  knew  of  it  when  she  purchased  the  property.  The  court  also 
instructed  the  jury  that  it  appears  that  various  mortgages  on  the  land  have 
been  paid  off,  and  that  plaintiff  bas  a  large  investment  in  the  property,  but 
these  facts  are  not  important;  for,  if  the  agreement  is  established,  then 
Oliver  may  bring  suit  on  the  agreement,  and  have  the  courts  declare  that  de- 
fendant shall  f  ulQll  the  agreement  by  the  payment  of  all  the  money  within 
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a  certain  time;  and,  if  he  then  should  not  pny  it,  defendant  would  have  to 
give  up  possession  of  the  property  There  was  a  verdict  in  defendant's  favor, 
and  judgment  was  entered  thereon  "  that  the  defendant  have  judgment  against 
the  plaintiff  upon  the  issues  in  this  action."  Plaintiff  then  brought  a  new  ac- 
tion for  the  purchase  money,  and  defendant  set  up  this  judgment  as  a  bar  to 
her  action.  On  plaintiff's  motion  an  order  was  made  modifying  the  judgment 
by  giving  defendant  judgment  against  the  plaintiff  only  on  the  issues  that 
were  actually  tried.    From  this  order  defendant  appeals. 

Argued  before  Baknard,  P.  J.,  and  Phatt,  J. 

E.  B.  &  C.  P.  Cowles,  for  appellant.  Thomas  H,  Barototky,  (  Wm.  A.  Ab- 
bott, of  counsel,)  for  respondent. 

Barnakd,  p.  J.  The  plaintiff  sought  to  recover  the  possession  of  the  lands 
in  question  by  ejectment.  The  complaint  is  in  the  usual  form.  The  defendant 
answered,  among  other  things,  that  the  defendant  and  the  plaintiff's  grantor 
made  an  agreement,  prior  to  the  purchase  of  the  property  at  foreclosure  sale, 
by  which  the  plaintiff's  grantor  was  to  take  the  title;  that  each  should  pay  a 
portion  of  the  purchase  money;  and  that  the  defendant  should  repay  the  plain- 
tiff's grantor  the  amount  paid  by  him,  and  be  entitled  to  a  deed.  The  case 
was  tried  solely  upon  this  agreement.  The  jury  were  told  that  if  there  was 
proven  such  an  agreement,  and  the  defendant  entereS  into  and  was  in  pos< 
session  under  it,  they  must  And  for  the  defendant.  The  right,  by  plaintiff's 
grantor,  in  case  the  agreement  was  found  by  the  jury,  to  bring  an  action  for 
the  purchase  money  paid,  was  stated  to  the  jury  as  a  reason  why  they  should 
not  considerthestateof  the  accounts  between  the  parties.  The  order  appealed 
from  merely  corrects  the  judgment  so  as  to  conform  to  the  facts  hereby  tried 
and  decided  in  this  action. 

It  would  be  inequitable  and  unjust  to  permit  a  finding  of  the  agreement  to 
decide  that  there  was  nothing  due  to  the  plaintiff's  grantor  on  account  of  the 
joint  purchase,  and  where  no  evidence  was  given  on  the  subject.  The  order 
should  be  affirmed,  with  costs  and  disbursements. 


BoQEBs  V.  Edmonds.  " 
{Supreme  Court,  General  Term,  Second  Department,    December  10, 1889.) 

1.  JnencES  or  thb  Psaoe — Prooeddrb — Atwoukkmeiits. 

Code  Civil  Proc.  N.  T.  i  2969,  provides  tbst  at  the  time  of  the  return  of  a  snm- 
mons,  or  the  joinder  of  issue  without  process,  but  at  no  other  time,  s  justice  may 
adjourn  the  trial  of  an  action  not  more  tban  eight  days,  unless  defendant  has  been 
arrested ;  and  section  2960  provides  that  at  such  time  the  justice  must,  on  plaintliTs 
application,  adjourn  the  trial  not  more  tban  eiebt  davs,  but  not  unless  on  plaintiff** 
oath,  if  required  by  defendant,  that  it  cannot  be  safely  proceeded  with  for  want  of 
some  material  testimony.  On  the  return-day  of  a  summons,  which  had  been  per> 
Bonally  served  on  defendant,  the  court  on  its  own  motion  adjourned  the  trial  five 
days  for  defendant's  failure  to  appear.  On  the  adjourned  day,  defendant asain  fail- 
ing to  appear,  and  plaintiff's  attorney  having  produced  satisfactory  evidence  of 
plaintiff's  illness,  the  trial  was  again  adjourned  for  five  days,  at  the  expiration  of 
which  judgment  was  rendered  for  plaintui  on  defendant's  failure  to  appear.  Heidi 
that  the  adjournments  were  regular. 

%,   SaMB— EjrTKT  0»  JUDOMEST. 

A  clerical  error  in  the  transcript,  which  shows  the  judgment  to  have  been  ren- 
dered on  the  return-day  of  the  sununons,  is  not  prejudicial,  but  may  be  amended. 

Appeal  from  Westchester  county  court. 

In  an  action  by  Jane  Rogers  against  Henry  Edmonds  before  a  justice  of  the 
peace,  to  recover  the  amount  of  a  debt,  the  summons  was  personaUy  served 
on  defendant,  and  was  returnable  on  March  11,  1889.  A  paper  purporting 
to  be  a  transcript  of  a  judgment  for  plaintiff,  rendered  in  the  action  on  March 
11th,  was  subsequently  filed  with  the  clerk  of  the  county  court.  Executioa 
was  issued  thereon,  and  returned  unsatisfied;  whereupon  an  order  was  mada 
v.7N.Y.8.no.l6 — 66 
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in  supplementary  proceedings  for  the  examination  of  Caroline  E.  Edmonds, 
wlio  it  was  claimed  was  indebted  to  defendant.  Defendant  moved  for  an  or- 
der to  show  cause  why  the  judgment  should  not  be  vacated,  because,  among 
other  things,  the  court  had  lost  jurisdiction  by  irregular  adjournments.  This 
motion  was  based  on  the  aflSdavits  of  the  justice  and  others  that  on  March 
11th,  the  return-day  of  the  summons,  the  defendant  failed  to  appear,  and  the 
case  was  adjourned  to  March  21st,  which  was  the  true  date  of  the  rendering 
of  judgment.  On  the  granting  of  such  motion  the  justice,  and  constable 
who  served  the  summons,  made  affidavit  that  on  the  return-day  the  case,  on 
the  court's  own  motion,  was  adjourned  to  March  16th,  for  defendant's  failure 
to  appear,  on  which  day  plaintiffs  attorney  produced  satisfactory  evidence  of 
plaintiff's  illness,  and,  defendant  failing  to  appear,  the  case  was  adjourned  to 
March  21st,  when,  defendant  still  failing  to  appear,  judgment  was  rendered 
for  plaintiff  on  her  evidence.  Code  Civil  Proc.  N.  Y.  §  2959,  provides  that 
at  the  time  of  the  return  of  a  summons,  or  the  joinder  of  issue  without  process, 
but  at  no  other  time,  the  justice  may  iidjourn  the  trial  of  the  action  not  more 
than  eight  days,  unless  defendant  has  been  arrested;  and  section  2960  pro- 
vides that  at  such  time  the  justice  must,  upon  plaintiff's  application,  adjourn 
the  trial  not  more  than  eight  days,  but  not  unless  upon  oath,  if  required  by 
defendant,  that  the  trial  cannot  be  safely  proceeded  with  for  want  of  some  ma- 
terial testimony.  From  an  order  denying  a  motion  to  set  aside  the  order  in 
supplementary  proceedings,  Caroline  E.  Edmonds  and  defendant  appeal. 

Argued  before  Dtkman  and  Pbatt,  JJ. 

Oeorge  C.  Andrews,  for  appellants.    /.  8.  MiUard,  for  respondent. 

Pratt,  J.  The  defendant  was  personally  served,  and  failed  to  appear.  The 
justice  had  jurisdiction  of  the  person  and  subject-matter  of  the  action.  The 
defendant  claims  that  because  the  justice  made  a  mistake  in  a  date  in  the  tran- 
script that  all  the  proceedings  are  void.  This  contention  cannot  prevail.  It 
was  an  error  which  was  clearly  amendable,  and  was  duly  amended.  The  ad- 
journment was  nut  irregular,  and  judgment  was  properly  rendered  on  the  ad- 
journed day.  The  mistake  was  a  clerical  error  on  the  part  of  the  justice,  and 
did  not  affect  the  judgment  nor  prejudice  the  defendant.  We  think  no  right 
of  the  defendant  has  been  prejudiced,  and  that  there  is  no  merit  in  the  appeaL 
Order  affirmed,  with  costs. 

Dtkhan,  J.,  {poncurrtng.)    This  is  an  appeal  from  an  order  of  the  county 

Judge  of  Westchester  county.  The  motion  was  made  upon  the  theory  that  the 
justice  of  the  peace  in  whose  court  the  judgment  was  made  had  lost  jurisdic- 
tion of  the  action  by  an  irregular  adjournment  of  the  cause  on  the  return-day 
of  the  summons.  It  was  abundantly  proved,  by  the  answering  affidavits  to 
whicli  the  county  judge  gave  credit,  that  the  adjournments  were  regular,  and 
that  the  justice  of  the  peace  did  not  lose  jurisdiction.  The  order  should  be 
affirmed,  with  costs. 


Daggett  o.  Gitt  or  Gohoes. 
(Supreme  CawrU  General  Term,  Third  Department.    December  II,  188B.) 

MUNICIPAI.  COBPOBATIOK8 — DEFBCTrVB  SSWBBS. 

In  an  action  for  injniiea  to  plaintiff's  premises,  caused  by  the  discharge  thereon 
of  water  and  filth  from  an  alleged  defective  sewer,  evidence  that  when  the  oewer 
was  built  it  was  connected  with  another  sower,  so  that  the  bottom  of  one  was  on 
the  same  level  with  that  of  the  other,  and  that  there  were  six  inches  of  stagnant 
water  and  sand  in  the  old  sewer;  that  a  surface  well  had  been  oonstrocted,  which 
turned  more  surface  water  into  the  sewer  in  question  than  its  capacity  would  wsr^ 
rant,  and  that  the  surface  well  had  been  removed  some  time  before  tbe  trial;  that 
there  was  an  obstruction  in  the  sewer  which  Impeded  the  flow  of  the  water,  sod 
caused  an  accumulation  of  solid  substance,  whioh  obstruction  had  also  been  re- 
moved before  the  trial;  that  plaintiff's  building,  which  was  connected  with  the 
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sewer,  had  been  injured;  and  that  she  had  repeatedly  complained  to  the  city  au- 
thorities that  water  wag  running  into  her  cellar,  —is  sufficient  to  warrant  the  sub- 
mission to  the  jury  of  the  question  whether  the  water  from  the  sewer  caused  the 
alleged  injury  to  plaintiff's  property,  and  whether  the  filth  came  from  the  sewer. 
2.  Samb— NoTioB  OP  Dkfeots. 

Notice  to  defendant's  street  superintendent  and  mayor  that  water  was  running 
into  plaintiff's  cellar,  followed  by  evidence  that  the  superintendent  thought  that 
defendant  should  clean  out  the  cellar,  is  sufficient  to  warrant  a  finding  that  defend- 
ant had  notice  of  the  obstructed  condition  of  the  sewer;  the  court  having  charged 
the  jury  that  defendant  need  exercise  only  ordinary  care  to  ascertain  the  existence 
of  the  obstruction. 

5.  Same — Ixadeqcatb  Seweb. 

Defendant  is  liable  for  the  throwing  of  water  and  filth  on  plaintiff's  premises, 
caused  by  the  construction  of  a  surface  well  which  turned  a  large  amount  of  sur- 
face water  that  had  previously  run  in  other  directions  into  the  sewer  in  question, 
causing  its  overflow.    Following  Sief ert  v.  City  of  Brooklyn,  4  N.  B.  Rep.  881. 
^  Same — Damages— Evidence. 

Where  plaintiff's  building  has  been  put  out  of  repair  by  an  obstruction  In  the 
sewer,  she  may  prove  the  decreased  value  of  the  property  owing  to  its  impaired 
condition :  the  injury  being  permanent,  and  defendant  haying  objected  to  plaintiff's 
offer  to  prove  bow  mncb  it  would  cost  to  restore  the  building. 

6.  Same — Voluhtart  Cosneotion  with  Bbwer. 

The  fact  that  plaintiff  has  voluntarily  connected  her  premises  with  a  public  sewer 
of  defendant  is  no  bar  to  her  recovery  for  injuries  caused  by  defendant's  negU- 
gence  in  permitting  it  to  be  out  of  repair. 

Appeal  from  circuit  court,  Albany  county. 

This  is  an  action  to  recover  for  damages  occasioned  to  plaintiff's  premises 
by  tlie  discharge  ttiereon  of  water  and  other  contents  of  a  sewer  constructed 
by  defendant  in  Hart  street,  in  the  year  1871.  This  street  runs  east  and 
wes^,  and  the  sewer  discbarges  into  a  sewer  in  Main  street,  which  street  runs 
north  and  south.  The  plaintiff  claims  that  for  a  part  of  its  length  this  Hart- 
Street  sewer  was  without  descent.  She  also  claims  that,  by  the  construction 
in  1877  of  a  surface  well  or  cess-pool  at  the  north-west  corner  of  Congress  and 
Hart  streets,  a  large  amount  of  surface  water  which  had  previously  run  in 
other  directions  was  turned  into  the  Hart-Street  sewer,  and  was  more  than 
its  capacity;  and  that  from  this  cause,  among  others,  plaintiff's  premises,  on 
the  south-west  corner  of  those  streets,  were  injured.  This  surface  well  was 
removed  in  1884.  The  plaintiff  also  claims  that  an  obstruction  was  in  the 
Hart-Street  sewer  for  a  long  time,  which  also  caused  the  discharge  on  plain- 
tiff's  premises  of  water  and  foul  contents  of  jbhat  sewer;  and  that  the  defend- 
ant was  negligent  in  not  discovering  and  removing  that  obstruction  until 
after  much  injury  had  been  done.  The  injury  claimed  is  twofold, — an  injury 
to  the  building  by  a  settling  of  the  walls,  and  an  injury  of  loss  of  rent  by  the 
deposit  of  filth  on  the  cellar  floor.  The  cause  was  tried  at  circuit,  and  the 
jury  found  a  verdict  for  the  plaintiff.  From  the  judgment  thereon,  and  the 
usual  order  denying  a  motion  for  a  new  trial,  the  defendant  appeals. 

Argued  before  Learned,  P.  J.,  and  Lanoon  and  Putnam,  JJ. 

P.  D.  Niver,  for  appellant.    Doyle  &  Fitts,  for  respondent. 

Leabned,  p.  J.  The  first  point  made  is  that  the  plaintiff  should  have  been 
nonsuited.  Defendant  claims  that  there  is  no  proof  that  the  water  from  the 
sewer  caused  the  alleged  injury  to  the  house,  and  that  there  is  no  proof  that 
the  filth  came  from  the  sewer.  There  is  evidence  that  when  the  Hart-Street 
sewer  was  built  it  was  connected  with  the  Main-Street  sewer,  so  that  the  bot- 
tom of  one  was  on  the  same  level  with  that  of  the  other,  and  also  that  at  that 
time  there  were  six  inches  of  stagnant  water  and  sand  in  the  Main-Street 
sewer.  There  is  evidence,  also,  of  the  construction  of  the  surface  well,  and 
its  removal  in  1884.  It  is  shown,  also,  that  there  was  at  a  certain  time  an  ob- 
struction in  the  Hart-Street  sewer,  which  arose  from  the  fact  that  a  sewer- 
pipe  from  some  premises,  having  been  connected  at  the  top  instead  of  the  side 
uf  the  Hart-Street  sewer,  had  dropped  in,  and  had  thus  obstructed  the  fiow  of 
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water,  and  caused  an  accumulation  of  solid  substance.  This  was  removed 
some  time  in  1884.  Tliere  is  evidence  that  the  superintendent  of  streets  was 
several  times,  in  1882  and  1883,  notified  that  the  water  came  into  the  cellar 
of  the  plaintiffs  premises,  and  that  the  same  notice  was  given  to  the  mayor 
of  the  city  once  in  1882  or  1883.  This  was  subsequent  to  the  time  when 
plaintiff  became  owner  of  the  premises.  There  was  evidence  given  of  injury 
to  tlie  building.  The  defendant  claims  that  this  injury  was  of  such  a  char- 
acter that  it  could  not  be  caused  by  the  water  which  came  from  the  sewer; 
but  it  seems  to  us  that  this  was  a  question  of  fact,  which  tlie  court  could  not 
decide.  What  the  exact  efCect  would  be  of  water  which  came  into  a  cellar  is 
not  a  matter  for  a  court  to  determine.  Nor  could  the  court  decide  that  the 
foul  »obstance8  such  as  are  carried  in  sewers,  and  such  as  were  deposited  in 
the  cellar,  came,  as  the  defendant  claims,  from  the  occupants  of  the  bouse 
themselves.    All  these  were  matters  for  the  jury. 

The  defendant  claims  that  plaintiff  should  have  been  nonsuited  because  no 
notice  of  the  obstructed  condition  of  the  Hart^Street  sewer  liad  been  shown. 
Smith  V.  Mayor,  66  N.  Y.  295.  Now,  it  appears  tliat  tlie  superintendent 
and  the  mayor  had  received  notice  of  the  water  in  the  cellar,  and  that  the  su- 
perintendent thought  that  the  city  ought  to  clean  out  the  cellar.  This  indi- 
cates that  he  suspected  that  the  filth  in  the  cellar  was  due  to  some  defect  in 
the  city  sewer.  Of  course,  the  city  is  not  bound  to  more  than  reasonable 
care.  The  city  could  not,  without  some  indication  of  a  defect  In  the  sewers, 
be  expected  to  dig  them  up,  to  examine  whether  any  defect  existed;  and  we 
think  that  the  charge  of  the  learned  judge  was  in  accordance  with  this  view. 
He  only  stated  that  it  was  the  duty  of  the  city  to  inspect  the  sewer,  as  often 
as  might  be  necessary,  to  ascertain  obstructions,  and  he  had  previously  ex- 
plained this  point  as  requiring  only  such  duty  as  would  be  consistent  with 
the  conduct  of  a  person  of  ordinary  care. 

So  far  as  the  water  and  filth  were  thrown  upon  plaintiff's  premises  by  the 
effect  of  the  surface  well  bringing  water  there  which  would  otherwise  liave 
flowed  elsewhere,  this  case  is  within  the  doctrine  of  Sdfert  v.  Brooklyn,  101 
N.  Y  136,  4  N.  E.  Rep.  821;  Noonan  v.  Albany,  79  N.  Y.  476;  Byrne*  v. 
Cohoes,  67  N.  Y.  204. 

The  defendant  claims  that  evidence  was  improperly  admitted  of  the  de- 
creased value  of  the  property,  owing  to  the  injurv  done  to  the  building,  under 
the  rule  in  Vline  v.  Railroad  Co.,  101  N.  Y.  98,  4  N.  E.  Rep.  536.  That 
was  an  action  for  a  nuisance  by  an  unlawful  construction  of  a  railroad  in  a 
street.  If  the  railroad  were  to  be  removed,  the  nuisance  would  cease,  and 
there  would  be  no  longer  any  injury  to  the  plaintiff's  property.  But  in  the 
present  case  the  plaintiff's  property  bad  been  put  out  of  repair.  If  the  city 
removed  the  obstruction,  still  the  injury  had  been  done,  and  the  property 
would  continue  to  be  so  much  less  valuable.  The  plaintiff  offered  to  prove 
bow  much  it  would  cost  to  restore  the  building,  and  that  was  objected  to. 
She  tlien  proved  the  decrease  in  value  owing  to  the  impaired  condition. 

We  are  referred  by  defendant  to  the  case  of  Kosmak  v.  Mayor,  etc.,  6  N. 
Y.  Supp.  453.  HS  an  authority  to  show  that,  liecause  the  plaintiff  has  volun- 
tarily connected  her  premises  with  the  public  sewer  of  the  city,  she  cannot  re- 
cover for  the  neglect  of  the  city.  But  that  case  is  entirely  different  from  the 
present.  In  that  case  the  plaintiff  connected  his  premises  with  a  private 
drain,  which  he  knew  to  be  such.  He  was  also  informed  that  the  private 
drain  was  from  property -which  had  been  taken  for  the  Brooklyn  bridge,  and, 
further,  that  if  he  went  in  there  he  went  at  his  own  risk,  as  the  city  officiida 
knew  nothing  about  it,  and  had  nothing  to  do  with  it,  (the  private  dtaio.) 
But,  further,  it  will  be  seen  that  the  defendant  had  a  verdict;  and  the  court 
had  charged  that,  if  the  drain  in  Chatham  street  (the  private  drain)  was  ob- 
structed, the  city  was  not  responsible,  but  that  if  the  obstruction  were  in  the 
Frankfort-Street  sewer  (the  public  sewer  with  which  the  private  drain  oon- 
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nected)  then  the  city  was  responsible.  So  that  the  charge  of  tlie  court  waa 
contrary  to  the  present  defendant's  views;  and,  of  course,  there  was  no  re- 
view of  that  part  of  the  cliarge,  as  it  was  in  plaintiff's  favor,  and  the  plain- 
tiff was  appellant.  It  seems  to  us,  then,  that  this  case'was  fairly  submitted 
to  the  jury,  and  that  there  is  no  ground  for  reversing  the  judgment.  Judg- 
ment and  order  aSBrmed,  with  costs. 


CiTT  OF  ConoEs  V.  Delaware  &  H.  Cakal  Co.,  (two  cases.) 
(Supreme  Court,  General  Term,  Third  Department    December  11, 1889.) 
1.  Dedication— Extent  of  Rioht. 

In  an  action  to  restrain  defendant  from  laying  railroad  tracks  in  an  alleged  street 
of  plaintiff,  it  appeared  that  a  map  made  by  the  town-site  company,  which  oriein- 
ally  owned  the  land,  showed,  along  the  west  side  of  the  street,  an  open  canal,  SO  feet 
wide,  which  was  to  be  used  for  private  purposes.  The  canal  waa  never  made,  and 
the  town-site  company  subsequently  conveyed  all  its  interest  in  the  street  to  de- 
fendant. Held,  that  as  plaintiff  acquired  no  rights  except  such  as  the  town-site 
'  company  had  given  the  public,  and  as  no  adverse  user  had  been  shown  to  modify 
the  terms  of  toe  dedication,  plaintiff  could  not  restrain  defendant's  occupation  of 
the  80  feet  designated  as  a  canaL 

S.   BaUE— ABANSONMaNT. 

In  April,  1851,  the  town-site  company  authorized  its  president  and  agent  to  agree 
with  defendant's  grantor  in  respect  to  the  location  of  a  railroad.  In  1858,  with  the 
consent  of  the  town-site  company,  railroad  tracks  were  laid  on  the  street  in  (ques- 
tion, occupying  50  feet  thereof,  and  they  have  been  maintained  there  ever  since. 
Since  that  time,  also,  a  freight-house  has  entirely  blocked  the  so-called  street  at  one 
point.  The  railroad  tracks  and  the  reserved  80  feet  for  a  canal  take  up  the  whole 
width  of  the  street.  Held^  none  of  the  grantees  of  the  town-site  company  complain- 
ing, and  no  acceptance  of  the  highway  by  the  olBcers  of  plaintiff  city  being  shown 
until  20  years  after  the  occupation  of  the  street  for  railroad  purposes,  that  this 
amounted  to  a  revocation  of  the  dedication  made  by  the  town-site  company  by  the 
designation  of  the  street  on  its  map. 
S.  Highways — Failurb  to  Wobk. 

The  street,  which  originally  was  a  country  highway,  had  never  been  opened  or 
worked.  On  Its  incorporation,  the  city  never  assumed  any  care  or  responsibility 
over  it.  Meld,  that  the  street  had  ceased  to  be  a  public  highway,  under  Laws  N. 
Y.  1861,  c  811,  providing  that  a  highway  not  opened  and  worked  within  six  years 
shall  cease  to  be  a  road. 

Appeal  from  special  term,  Albany  county. 

The  first  action  was  brought  to  restrain  defendant  from  laying  tracks  in 
certain  portions  of  an  alleged  Van  Bensselaer  street,  in  Coboes.  The  second 
was  brought  to  restrain  the  construction  of  a  freight-house  in  said  alleged 
street.  The  two  actions  were  tried  l)efore  the  court  without  a  jury,  and  a  de- 
cision in  each  action  was  rendered  for  the  defendant.  The  plaintiff  appeals. 
The  facts  are  substantially  the  same  in  each  action,  and,  as  found  by  the  court, 
are  briefly  as  follows:  In  1833  the  Cohoes  Company  liecame  the  owner  of  a 
considerable  tract  of  land,  within  which  is  the  alleged  street.  A  map,  l^nown 
as  the  "Olrastead  Map,"  purporting  to  be  a  map  of  the  village  of  Cohoes,  has 
been  kept  in  the  othce  of  said  company  since  1857.  A  similar  map  is  on  Qle 
in  the  county  clerk's  office  of  Albany  county,  having  on  tlie  margin,  "July, 
1885."  The  Index- Book  of  Maps  in  said  office  indicates  that  to  be  the  date  of 
making  the  map.  In  that  map  the  land  known  as  "Van  Rensselaer  Street" 
was  designated  as  sncti  street.  In  1847  the  Cohoes  Company  sold  a  lot  bounded, 
"Beginning at  the  north-west  corner  of  Ontario  and  Van  Kensselaer  streets," 
etc.,  and  referring  to  a  map,  which  is  the  aforesaid  map  on  tile.  Another 
map,  called  the  "Prust  Map,"  made  by  Frost,  the  civil  engineer  of  said  com- 
pany, dated  1845,  has  been  in  the  office  of  the  company  since  1857,  which  map 
lays  down  said  Van  Rensselaer  street  as  one  of  the  streets  of  said  village. 
Each  of  said  maps  lays  down  an  open  canal,  about  30  fee(  wide,  extending 
most  of  the  way  from  Ontario  to  Oneida  street,  on  the  west  side  of  and  within 
the  alleged  Van  Rensselaer  street.  Said  canal  was  never  opened  or  used.  The 
Strip  designated  as  "  Van  Rensselaer  Street"  is  80  feet  wide  from  Mohawk 
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street  to  tbe  Mohawk  river,  intersected  nearly  at  right  angles  by  Oneida, 
Ontario,  and  Pine  streets.  In  1858  the  Cohoes  CJompany  conveyed  a  lot  de- 
scribed as  bounded  by  tbe  west  line  of  Van  Rensselaer  street;  and  so,  also,  an- 
other lot,  in  1861.  The  Albany  Northern  Railroad  Company,  to  whose  rights 
defendant  lias  succeeded,  filed  a  railroad  map  in  1853,  which  designates  Van 
Rensselaer  street  in  the  same  manner  as  the  othermaps;  and  in  that  year  said 
company  constructed  its  railroad  the  whole  length  of  Van  Rensselaer  street 
It  is  about  50  feet  wide,  as  at  present  occupied,  and  is  along  the  easterly  side 
of  the  street,  except  the  so-called  "Plaisdell  Side  Track."  About  that  year 
said  company  constructed  a  freight-bouse  near  the  comer  of  Oneida  street  and 
partly  in  Van  Rensselaer  street,  about  52  feet  long,  extending  in  width  entirely 
across  that  part  of  the  alleged  Van  Rensselaer  street  not  occupied  by  the  tracks; 
the  northerly  end  being  about  30  feet  south  of  Oneida  street.  This  was  con- 
tinuously occupied  for  railroad  purposes  till  1887  From  1845,  people  having 
occasion  to  travel  that  way  passed  with  teams  and  vehicles  over  tbe  line  of  said 
alleged  street,  about  where  tbe  tracks  afterwards  were.  Aftertbe  tracks  wese 
laid,  people  in  like  manner  passed  over  the  street  west  of  the  tracks.  After  the 
freiglit-house  was  constructed,  they  passed  around  that  house  through  a  vacant 
lot,  and  so  back  to  the  street.  They  drove  to  and  from  the  freight-house,  in 
delivering  and  receiving  freight,  on  the  west  side  of  the  tracks  in  said  street. 
In  June,  1874,  the  common  council  of  Cohoes  passed  a  resolution  that  Yan 
Rensselaer  street,  from  Oneida  to  Mohawk  street,  be  declared  a  public  street, 
and  graded.  It  is  not  shown  th^t  any  work  has  been  done  by  the  plaintiff  on 
the  street  between  Oneida  and  Ontario;  and  tbe  work  between  Ontario  and 
Pine  is  but  trifling.  No  real  attempt  to  grade  is  shown  to  have  been  made. 
It  is  found  in  the  flrstaction  that  in  November,  1886,  the  defendant  attempted 
to  lay  down  an  additional  track  between  the  present  tracks  and  the  west  line 
of  Van  Rensselaer  street,  north  of  Pine;  and  in  December,  1886,  the  defend- 
ant attempted  to  lay  a  similar  track  north  of  Ontario.  No  part  of  Van 
Rensselaer  street  bad  ever  been  worked,  within  the  meaning  of  cliapter  311, 
Laws  1861,  prior  to  June  4,  1880,  or  within  six  years  after  the  resolution 
aforesaid.  Tbe  court  further  found  in  both  actions  that  the  Cohoes  Company, 
by  its  acts  aforesaid,  expressed  an  equivocal  and  qualified  intent  to  permit  the 
use  of  the  said  strip  of  land  as  a  public  higli  way,  subject  to  the  right  of  rev- 
ocation; that  the  action  of  the  company  in  permitting  defendant,  or  the  Al- 
bany Northern  Company,  to  lay  its  tracks  and  build  its  freight-bouse  expressed 
an  intent  to  revoke  such  dedication;  that  there  had  been  no  such  public  uses 
as  to  constitute  the  strip  of  land  on  public  highway.  It  was  also  found  in  the 
second  action  that  in  December,  1887,  tbe  defendant  began  to  excavate  for  the 
foundations  of  a  new  freight-house,  extending  34  feet  further  south  and  30 
feet  further  north  than  the  old.  In  1883  the  Cohoes  Company  conveyed  to 
defendant  all  its  interest  in  Van  Rensselaer  street. 

Argued  before  Leaened,  P.  J.,  and  Landon  and  Potnam,  JJ. 

E.  Countryman,  for  appellant.    Edwin  Young,  for  respondent. 

Learned,  P.  J.  It  is  not  important  to  inquire  what  rights  the  grantees 
of  lots  bounded  on  the  alleged  street  may  have  acquired  thereto.  Bridge  Co. 
V.  Bachman,  66  N.  Y.,  at  267.  Such  grantees  are  not  before  us.  Tbe  ques- 
tion is,  what  are  the  rights  of  the  city  of  Cohoes,  claiming  to  act  for  the  pub- 
lic? Many  cases  are  cited  by  the  plaintifF,  such  as  Bissell  v.  Railroad  Co.,  23 
N.  T.  62;  Wiggins  v.  McCleary,  49  N.  Y.  846;  Cox  v.  James,  45  N.  Y.  557, 
— showing  that  where  a  grantor  has  conveyed  land,  bounding  the  same  upon 
a  street  laid  out  by  him  on  some  map,  the  grantee  acquires  a  right  to  the  use 
of  such  street.  Such  cases,  however,  only  show  the  individual  right  of  tbe 
grantee,  not  the  right  of  the  public.  The  grantee  pays  a  consideration,  and 
for  that  he  acquires  a  right  over  the  street  laid  out  on  the  map.  But  tbe  pub- 
lic have  paid  no  consideration,  and  are  no  parties  to  tbe  transaction.    Hence 
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it  is  that,  lis  to  the  pablic,  the  acts  and  decIarAtions  of  the  owner  must  be  un- 
mistakable in  their  purpose  and  decisive  in  their  character,  (Washb.  Easeto. 
182;)  for,  as  to  the  public,  the  owner  is  not  selling,  but,  as  claimed,  is  making 
a^ft 

Now,  in  the  present  case,  the  maps  made  by  the  company  showed,  along  the 
west  side  of  the  street,  an  open  canal  of  30  feet  wide.  Evidently,  then,  that 
part  of  the  street  was  not  dedicated  as  a  public  highway;  for  that  canal  wsis 
to  be  used  to  supply  water  to  mills,  not  for  purposes  of  navigation.  Tlie  pub- 
lic could  take  only  what  the  owner  gave;  and,  as  the  owner  showed  that  this 
strip  of  SO  feet  was  to  be,  or  might  be,  used  as  a  canal,  the  public  could  not 
take  that  part  as  a  highway.  The  case  is  similar  to  the  Bachman  Case,  above 
cited.  In  that  case,  there  was  a  note  upon  the  maps  reserving  a  discretion- 
ary power  to  say  how  much  and  what  part  of  the  streets  should  be  used  for 
canals.  It  was  held  that  this  negatived  the  intention  of  absolute  and  irrev- 
ocable dedication.  In  the  present  case,  the  owner  did  not  reserve  a  right  to 
be  exercised  in  the  future,  but  on  the  very  map  itself  it  showed  that  30  feet 
of  the  so-called  street  was  reserved  for  a  canal.  Whether  or  not  the  canal 
was  afterwards  built  is  immaterial  on  the  question  of  the  effect  of  tlie  maps; 
for  the  public  could  claim  nothing  more  under  the  maps  than  the  maps  gave. 
The  plaintiff  urges  that  the  omission  to  build  the  canal  does  not  authorize  de- 
fendant to  lay  its  track  on  the  80  feet.  But  that  is  a  question  between  the 
defendant  and  the  Cohoes  Company.  The  plaintiff,  to  succeed,  must  show 
that  the  80-feet  strip  is  land  over  which  tlie  public  have  the  right  to  travel; 
and  the  first  step  necessary  is  to  show  dedication  by  the  Cohoes  Company.  In 
the  Bachman  Case  no  canal  had  been  actually  constructed;  but  the  right  to' 
construct  took  away  the  claim  of  the  public  that  there  had  been  an  absolute 
dedication.  In  1883  the  Cohoes  Company  conveyed  all  its  rights  in  Van  Bens- 
selaer  street  to  defendant.  Let  us  suppose  that  before  that  date  the  Cohoes 
Company  (or,  after  that  date,  the  defendant)  had  commenced  to  construct  a 
canal  on  this  strip  of  30  feet.  On  what  ground  could  the  plaintiff  have  ob- 
jected? If  it  appealed  to  the  maps  for  its  right,  the  maps  would  have  shown 
that  the  dedication,  such  as  it  was,  was  qualified  by  the  canal  shown  on  the 
maps;  and  the  plaintiff  has  never  acquired  any  rights,  except  such  as  the  Co- 
hoes Company  had  given  to  the  public.  No  user  by  the  public,  or  formal  ac- 
ceptance by  the  city,  would  modify  the  terms  of  the  dedication.  Certainly 
not,  unless  the  user  could  be  shown  to  be  adverse  to  the  right  reserved  in  the 
dedication.     That  is  not  shown  here.    Burbank  v.  Fay,  65  N.  Y.  65. 

Further,  on  the  question  of  dedication,  it  appears  by  a  resolution  of  the  Co- 
boes  Company  in  April,  1851,  that  the  president  and  agent  were  authorized 
to  agree  with  the  Albany  Northern  Railroad  Company  in  respect  to  the  loca- 
tion of  the  railroad,  and  the  damages;  and  that  in  1853  the  tracks  of  the  com- 
pany were  laid  as  they  have  eVer  since  been,  and  now  are.  And  from  the 
same  time  the  freight-house  has  entirely  blocked  the  so-called  street  at  one 
point.  These  acts,  it  is  just  to  conclude,  were  done  with  the  consent  of  the 
Cohoes  Company.  The  railroad  tracks  of  50  feet  wide,  and  the  reserved  30 
feet  for  a  canal,  take  the  whole  width  of  the  street;  and  the  construction  of 
the  tracks  and  freight-house  show  that  at  that  time,  at  least,  there  was  no  in- 
tention on  the  part  of  the  Cohoes  Company  to  dedicate  this  street  to  public 
travel.  Even  then,  if  we  assume  that  by  the  maps  the  Cohoes  Company  ded- 
icated the  so-called  Van  Rensselaer  street  as  a  highway,  reserving  the  30  feet 
for  a  canal,  still  the  dedication  must  be  deemed  to  have  been  revoked  in  1853, 
if  revocation  was  possible.  It  is  evident,  on  principle,  that  the  owner  of 
land,  by  laying  out  a  street  thereon  upon  a  map,  and  even  by  opening  and 
working  such  street,  cannot  make  it  a  public  highway;  for,  if  it  is  a  public 
highway,  a  duty  lies  on  the  public  authorities  to  take  care  of  it,  and  such  duty 
cannot  be  imposed  on  them  by  the  mere  act  of  the  owner.  There  must  be  an 
acceptiwce.    Holdane  v.  I'rusteea,  21  N.  Y.  474.    Such  acceptance  may  be 
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formally  made  by  the  public  authorities;  and  in  the  present  case  a  formal 
acceptance  was  made  by  the  plalntiflE,  June  3,  1874.  At  that  time,  however, 
the  defendant  and  its  predecessor  had  been  for  more  than  20  years  in  posses- 
sion of  the  traclss  and  the  freight-house:  and  the  defendant  could  not,  by  that 
acceptance,  be  deprived  of  any  rights  it  had  acquired  by  the  consent  of  the 
Cohoes  Company.  The  plaintiff  did  not  assume  to  declare  only  the  30  feet 
west  of  the  railroad  track  a  public  highway,  but  declared  the  whole  street 
such,  and  directed  that  it  be  graded.  This  resolution  of  the  common  council 
declaring  Van  Bensselaer  street  a  public  highway  might  be  considered  an  ac- 
knowledgment by  the  plaintiff  that  up  to  that  time  the  street  had  not  been  a 
public  liighway.  Certainly,  there  had  been  no  acceptance  by  the  public  au- 
thorities prior  to  that  time. 

But  the  plaintiff  relies  on  user  by  the  public  as  showing  an  acceptance.  It 
will  be  seen,  on  examining  the  case,  that  prior  to  1853  there  is  very  little 
proved  which  can  be  called  a  public  use.  A  few  persons  drew  manure  from 
private  property.  After  1853,  any  user  wa3  restricted  to  such  part  as  was  not 
occupied  by  the  tracks  and  the  freight-house.  Persons  passed  along  at  the 
side  of  the  tracks,  and  then  back  of  the  freight-house,  upon  private  property, 
and  then  returned  to  the  alleged  street,  so  that  a  part  of  such  travel  was  over 
land  where  it  was  not  claimed  that  any  street  existed.  Mucli,  too,  of  the 
travel  was  to  the  freight-house,  for  the  purpose  of  delivering  and  receiving 
freight;  and  this  would  not  necessarily  show  use  as  a  public  highway.  It 
might  show  only  such  access  to  the  freight-house  as  the  defendant  would  nat- 
urally permit  for  its  own  good. 

Before  considering  the  question  of  the  length  of  time  which  user  must  con- 
tinue in  order  to  give  the  public  right  to  a  highway,  we  notice  one  position 
taken  by  plaintiff,  resting  upon  language  used  in  Holdane  v.  Trusteet,  23 
Barb.,  at  119.  That  is  that  there  is  a  difference  between  a  public  right  of 
passage  over  lands  and  a  highway  which  the  public  authorities  are  bound  to 
keep  in  order.  That  case  was  afterwards  heard  in  the  court  of  appeals,  (21 K. 
Y.  474,)  and  nothinit  is  there  decided  to  sustain  this  view.  The  doctrine  there 
was  that  the  land  in  question  was  not  charged  with  a  perpetual  public  burden, 
although  the  public  had  enjoyed  free  and  indiscriminate  passage  over  it.  And, 
while  an  owner  of  land,  by  opening  a  street  and  selling  lots  bounded  thereon, 
may  thereby  give  to  the  owner  of  said  lots  the  right  of  access  thereto  over  the 
street  for  themselves,  and  all  persons  having  business  with  them,  yet  the 
street  does  not  thereby  become,  in  the  true  sense,  public.  Nor  do  we  think 
that  there  can  be  a  full  right  of  passage  for  all  the  public,  with  teams  and 
vehicles,  over  a  piece  of  land  which  is  not  a  highway,  with  the  care  of  which 
the  public  authorities  are  charged.  In  the  case  of  In  re  Bridge,  100  N.  Y. 
642,'  the  report  of  a  referee  had  held  the  town  of  Crawford  liable  to  rebuild 
one-half  of  the  bridge  across  the  Shawangunk  kill,  a  boundary  between  the 
towns  of  Crawford  and  Shawangunk.  The  road  which  crossed  the  stream  at 
the  bridge  was  opened,  and  the  bridge  built  at  private  expense.  The  generiil 
term  reversed  the  order  entered  on  the  report.  The  question  was  whether 
there  had  been  an  acceptance  by  the  town;  and  the  court  of  appeals,  in  affirm- 
ing the  order  of  the  general  term,  said:  "Here  the  use  of  the  road  by  the  pub- 
lic was  only  for  about  four  years;  and,  if  mere  user  by  the  public,  without 
any  action  of  the  town  authorities  laying  out  or  recording  or  improving  or 
accepting  the  road  can  make  a  highway,  (a  point  we  do  not  determine,)  such 
user  must  continue  at  least  twenty  years."  This  case  came  up  under  chaptn 
639,  Laws  1857.  It  was  not  a  matter  for  a  jury.  It  was  for  the  court  to  de- 
termine whether  the  town  was  liable.  The  referee  and  the  special  term  had 
held  that  the  town  was  liable.  It  therefore  was  necessary  for  the  court  of  ap- 
peals to  decide  this  point;  and,  in  saying  that  20  years  was  necessary,  it 

>8  N.  E.  Rep.  679. 
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gave  the  reason  why  4  vears  was  not  enough.  We  cannot  consider  this  re- 
mark to  be  obiter.  In  People  v.  Loehfelm,  1U2  N.  T  I,  5  N.  E.  Bep.  783,  the 
court,  Bpeal<ing  on  this  matter,  say,  "long  public  use,"  which  is  not  incon- 
sistent with  the  case  just  cited.  The  same  expression,  "long  public  use,"  is 
found  in  Cook  v.  Harris,  61  N.  T.  454.  In  Wiggins  v.  Tallmailge,  11  Barb. 
457,  there  was  over  20  years'  user;  but  it  was  said  that  authorities  differed  as 
to  the  requisite  time.  So  in  McMannis  t.  Butler,  51  Barb.  436.  In  Wilriclt 
y.  Eager,  10  N.  Y.  St.  Rep.  768,  the  road  had  been  opened  and  worked  by  the 
public  authorities'.  The  Hunter  Case,  6  Hill,  407,  was  where  a  burial-ground 
had  been  dedicated,  and  had  been  used  for  36  years.  The  peculiar  uses  of  the 
land  might  well  justify  the  holding  that  much  less  than  86  years  would  have 
been  an  acceptance.  With  the  recent  case  in  onr  highest  court  above  cited  to 
control  us,  it  does  not  seem  profitable  to  examine  the  decisions  of  other  states, 
or  of  other  countries.  There  is  very  little  use  in  reporting  the  decisions  of 
the  court  of  appeals,  unless  they  are  to  be  held  decisive  of  the  law,  at  least 
until  that  court  shall  reverse  them. 

TIte  dedication  under  which  the  plaintiff  claims  must  have  been  made  in 
1885  or  1845.  If  20  years'  user  by  the  public  is  needed  to  show  acceptance, 
the  street  could  not  become  a  highway  until  1855  or  1865.  By  chapter  311, 
Laws  1861,  a  highway  not  opened  and  worked  within  six  years  shall  cease  to 
be  a  road.  In  Ludlow  v.  Osioego,  25  Hun,  260,  this  is  held  applicable  to  ded- 
icated highways.  This  would  require  the  working  and  opening  of  the  road 
by  1861  or  1871.  It  is  stated,  and  we  may  take  notice  of  tlie  fact,  that  the 
plaintiff  was  incorporated  in  1869.  In  the  case  last  cited,  and  in  Horey  v. 
Haverstraw,  47  Hun,  356,  it  was  held  that  this  statute  was  applicable  to 
"streets,"  strictly  so  called.  The  contrary  was  held  in  Vanderheck  v.  Rooh' 
ester,  46  Hun,  87.  Without  considering  whether  or  not  the  statute  would  ap- 
ply to  a  street  laid  out  or  dedicated  in  a  city,  we  must  notice  that  when  this 
street,  as  claimed,  was  dedicated  the  city  did  not  exist.  It  is  stated  in  plain- 
tiff's brief  that  the  village  was  organized  in  1847  or  1848,  but  no  evidence  of 
this  is  given.  At  any  rate,  the  so-called  street  was  originally  a  mere  coun- 
try highway.  The  city,  when  organized,  did  not  take  this  street  by  any  pro- 
ceeding for  that  purpose,  nor  did  the  city  proceed  to  have  the  street  opened 
and  worked  before  the  six  years  had  elapsed.  And,  certHinly,  the  city  could 
not,  without  some  action  on  its  part,  be  required  to  assume  the  care  and  re- 
sponsibility of  every  disused  highway  within  the  city  limits.  In  Beckwith  v. 
Whalen,  70  N.  Y.  430,  it  was  said  that,  to  be  worked  and  opened,  the  highway 
mast  be  passable  for  its  entire  length.  It  does  not  appear  that  this  street  was 
ever  worked  during  the  time  in  question,  and  it  was  completely  obstructed  by 
the  freight-house. 

The  defendant,  as  has  been  already  seen,  is  now  the  owner  of  the  fee.  It 
has  the  right,  therefore,  to  use  the  land  as  it  chooses,  unless  the  plaintiff  can 
assert  for  the  public  a  highway  over  the  part  west  of  the  tracks.  Of  the  part 
occupied  by  the  tracks  and  by  the  freight-house,  the  defendant  has  had  for 
many  years  undisputed  possession.  There  is  nothing  to  indicate  that  its  ob- 
struction of  the  whole  street  was  limited  by  anything  but  its  own  convenience. 
Travel  along  the  side  of  the  tracks  did  not  interfere  with  its  business,  and  was 
to  a  great  extent  connected  with  it.  The  plaintiff  does  not  put  itself  in  the 
position  of  having  purchased,  or  taken  by  proceedings  in  invitum,  this  street, 
or  of  having  expended  labor  or  money  upon  it;  nor  does  it  show  that  it,  or  any 
one  whom  it  represents,  ever  accepted  the  gift  tendered  by  the  Cohoes  Com- 
pany.   We  are  of  opinion  that  the  judgments  should  be  affirmed,  with  costs. 
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People  «.  Delaware  &  H.  Canal  Ck>. 
(Supreme  Court,  General  Term,  TMrd  Depairtment.    December  11, 1889.) 

COBPOIUTIONB — ^T.1XATI0N — VaUTB  0»  StOOK. 

Laws  N.  Y.  1880,  o.  643,  jf  8,  as  amended  by  Laws  1881,  a  861,  provides  that  U  a 
corporation,  during  anv  year,  makes  dividends  amounting  to  6  per  cent,  or  more  on 
the  par  of  its  capital,  then  it  is  to  pay  a  tax  of  one-quarter  mill  on  the  capital  stock 
for  each  1  per  cent,  of  dividends;  but  if  there  are  no  dividends,  or  the  dividends 
are  less  than  6  per  cent,  then  the  tax  shall  be  at  the  rate  of  IX  mills  on  each  dolUr 
of  the  value  of  the  stock.  Held,  that  it  was  the  clear  intention  of  the  statute, 
where  the  dividend  was  less  than  0  per  cent,  on  the  par  value  of  the  stock,  that 
the  tax  should  be  1^  mills  on  the  actual  value  of  the  stock,  though  the  aggregate 
tax  would  be  greater  than  a  tax  computed  on  a  dividend  of  6  per  oenb 

• 

Case  submitted  on  agreed  statement. 

Argued  before  Leakned,  P.  J.,  and  Landon  and  Putnam,  JJ. 
Chas.  Fi  Tabor,  Atty.  Gen.,  and  Wm.  A.  Paste,  Dep.  Atty.  Gen.,  for  the 
People.    Bristow,  Peet  <&  OpdyJee,  (David  Wilcoaa,  of  counsel.)  for  defendant. 

Leabned,  p.  J.  Tnis  is  a  case  agreed  upon  and  submitted.  The  qnestion 
to  be  determined  is  the  proper  construction  of  section  3,  c.  542,  Laws  1880,  as 
amended  by  chapter  361,  Laws  1881;  and  the  point  in  dispute  is  the  rate  of 
taxation  to  wliich,  under  that  law  as  so  amended,  the  defendant  is  liable.  If 
a  corporation,  during  any  year  ending  November  1st,  malies  dividends  amonnt- 
ing  to  6  per  cent,  or  more  on  the  par  of  its  capital,  then  it  is  to  pay  one-quar- 
ter mill  upon  the  capital  stock  for  each  1  per  centum  of  dividends  so  made. 
If  there  were  no  dividends,  or  were  dividends  less  than  6  per  cent.,  then  the 
tax  shall  be  at  the  rate  of  one  and  one-half  mills  on  each  dollar  of  the  value 
of  the  stock.  The  mode  of  ascertaining  that  value  is  provided  for  in  the  first 
section.  It  is  not  necessary  to  state  it.  since  no  dispute  arises  as  to  value. 
By  chapter  501,  Laws  1885,  the  tax  is  to  be  only  upon  the  amount  of  capital 
stock  employed  in  this  state.  No  dispute  arises  as  to  what  that  amount  is  in 
this  case.  During  the  year  ending  November  1,  1888,  the  dividends  of  de- 
fendant in  the  aggregate  were  5|  per  cent,  on  the  par  value  of  the  capital 
stock.  It  was  therefore  not  to  be  taxed  under  the  first  of  the  aforesaid  pro- 
visions, but  was  to  be  taxed  under  the  second.  The  actual  value  of  the  stock, 
however,  as  established  under  the  provisions  of  this  act,  was  110.16  per  cent. 
Now,  it  will  be  seen  that  a  tax  of  one  and  one-half  mills  on  each  dollar  of  the 
actual  value  of  the  stock,  when  that  stock  is  above  par,  is  greater  than  a  tax 
of  one-quarter  mill  on  the  capital  stock  for  each  1  per  centum  of  dividends, 
when  tlie  dividends  are  6  per  cent,  in  the  aggregate.  That  is  to  say.  if  the 
defendant  had  made  during  the  year,  in  the  aggregate,  6  per  cent,  dividend, 
it  would  have  paid  a  certain  sum.  But  as  it  has  made  only  5|  per  cent., 
while  each  share  of  its  stock  is  worth  $110.16,  it  is  required  to  pay  a  larger 
sum.  This  the  defendant  says  is  unjust,  and  not  according  to  the  meaning 
of  the  legislature,  however  consonant  it  may  be  with  the  words.  The  de- 
fendant, therefore,  claims  that  it  should  pay  only  the  same  tax  which  it  would 
have  paid  had  it  made  dividends  amounting  to  6  per  cent.  The  defendant 
claims  then,  to  ignore  the  second  provision  above  stated  of  the  act,  in  all  cases 
where  the  actual  value  of  the  stock  shall  be  found  to  be  above  par,  or  to  add 
to  it  a  provision  that,  if  the  actual  value  of  the  stock  shall  be  found  to  be 
above  par,  then  the  corporation  shall  pay  such  tax  as  it  would  have  paid  if  it 
had  made  dividends  amounting  in  the  aggregate  to  6  per  cent,  during  the 
year.  The  very  able  argument  for  making  this  judicial  amendment  to  the 
distinct  and  clear  language  of  the  statute  is  based  upon  the  position  that  it 
must  have  been  the  intent  of  the  legislature  that  corporations  paying  leas  than 
6  per  cent,  dividends  for  the  year  sliould  not  be  taxed  at  a  greater  rate  than 
those  which  paid  6  per  cent,  and  more. 

Any  one  who  knows  how  statutes  are  passed,  must  be  aware  that  the  in- 
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tention  of  the  Ipgislature  would  be  extremely  difficult  to  ascertain,  if,  indeed, 
in  tlie  minds  of  many  of  tlie  legislators,  any  such  tiling  existed  at  all.  We 
bave  really  nothing  to  guide  us  but  the  words  of  the  statute,  in  connection 
with  existing  circumstances.  The  defendant  urges  the  fact  that  in  1880, 
when  this  system  of  taxation  was  established,  the  rate  of  interest  had  just 
been  reduced  from  7  to  6  per  cent.;  and  it  claims  that  corporations  paying  6 
per  cent,  stood  at  par,  and  that  those  paying  less  stood  below  par.  Hence  it 
argues  that  the  provision  for  taxing  on  the  actual  value  could  have  been  in- 
tended to  apply  only  to  cases  where  such  actual  value  was  below  par.  But, 
whatever  force  this  might  have  had,  (assuming  its  truth,)  all  is  lost  when  we 
observe  that  this  statute  of  1880  has  been  amended  in  some  particulars  in 
1881,  1882,  and  in  1885,  and  at  the  same  time  the  provisions  now  under  con- 
sideration have  remained  unchanged.  During  that  time  the  actual  rate  of 
interest  had  so  decreased  that  in  1885  a  5  per  cent,  security  would  sell  for 
more  than  par,  and  a  6  per  cent,  for  still  more.  Yet  the  legislature  made  no 
change  in  the  provisions  for  determining  the  tax,  while  it  was  a  well-known 
fact  that  a  good  6  per  cent,  security  was  worth  above  par.  The  amount  of 
the  dividends  made  by  a  corporation  in  any  year  is  not  the  sole  evidence  of 
the  productiveness  of  the  business.  Sometimes  a  corporation  expends  a  part 
of  ii»  profits  in  making  new  and  additional  improvements  which  increase  the 
value  of  its  property,  and  thus  its  price  in  the  market.  Hence  the  statute 
may  have  been  wisely  contrived,  so  that,  if  a  corporation  reduced  its  divi- 
dends below  6  per  cent.,  and  used  its  profits  to  increase  the  value  of  its  prop- 
erty, it  should  still  pay  a  tax  on  its  productiveness,  measured,  not  solely  by 
its  dividends,  but  sometimes  by  its  increased  value.  Sometimes,  too,  a  cor- 
poration may  vaake  no  dividends  in  order  to  increase  its  surplus  funds.  This 
has  notably  been  done  by  banks,  but  might  be  done  by  corporations  subject 
to  the  tax  under  consideration.  Doing  this,  a  corporation  would  increase  the 
value  of  its  capital  slock.  For  Instance,  a  certain  corporation  in  existence 
for  14  years  has  never  made  any  dividends,  and  its  stock  is  woith  over  1,000 
per  cent.  The  assumption,  then,  by  the  defendant,  that  the  rate  of  divi- 
dend is  the  sole  evidence  of  the  productiveness  of  a  corporation,  is  not  ten- 
able. 

The  question  here  involved  was  not  in  any  way  under  consideration  in 
People  V.  Insurance  Co.,  92  N.  T.  328.  The  passage  cited  by  the  defend- 
ant from  the  opinion  at  page  347  was  quite  true  in  regard  to  the  case  then 
before  the  court.  In  that  case  the  prosperity  was  shown  by  the  profits  vol- 
untarily distributed.  But  the  court  had  previously  said:  "There  was  no 
valid  reason  why  the  value  of  the  capital  stock  may  not  be  used  as  an  ele- 
ment for  determining  the  amount  of  tax ;"  and,  further,  that  the  plan  adopted 
by  this  law  is  fair  and  equitable.  In  speaking,  also,  of  the  provision  for 
determining  the  tax  by  value,  and  that  for  determining  it  by  dividends,  the 
court  said:  "There  is  no  inconsistency  in  these  modes  of  estimating."  And 
it  was  further  remarked:  "Absolute  equality  in  laying  the  burdens  of  tax- 
ation, as  shown  by  experience,  is  impossible  of  attainment."  The  defend- 
ant cites  People  v.  Davenport,  91  K.  Y.  574,  to  illustrate  and  establish  the 
power  of  courts  to  limit  the  operation  of  statutes  when  the  literal  sense  would 
lead  to  absurdity  or  injustice.  Now,  in  that  case  the  language  of  the  act 
of  1880  in  its  literal  reading  exempted  the  capital  stock  and  personal  prop- 
erty of  the  corporation  from  any  amount  of  taxation,  except  as  is  provided 
in  that  act.  It  was  held  that  this  did  not  exempt  such  capital  and  property 
from  taxation  for  municipal  purposes.  The  court  considered  that  the  title 
and  whole  spirit  of  the  act  referred  to  taxation  for  state  purposes,  and  that 
such  must  be  the  application  of  this  exemption.  The  court  was  somewhat 
influenced  by  the  principle  that  exemptions  from  taxation  were  not  favored, 
and  must  be  clearly  shown.  But  neither  that  decision,  nor  the  rule  which 
was  there  applied,  affords  any  support  to  the  defendant's  claim.    Nothing  in 
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the  title  or  in  the  spirit  of  the  act  is  in  conflict  with  the  plain  language  of  the 
provisions  under  discussion. 

There  is  no  unequal  or  unjust  taxation  imposed,  when  effect  is  given  to 
the  literal  meaning  of  these  provisions,  as  has  l)een  already  shown.  Indeed, 
the  argument  of  the  defendant,  intended  to  show  the  injustice  of  the  claim  of 
the  people,  might  be  reversed.  For  instance,  the  defendant,  since  the  year 
in  question,  has  paid  a  7  per  cent,  dividend.  Its  stoclc  lias  gone  up  to  151. 
Xow,  it  might  be  urged  by  the  people  that  it  was  unjust  that  a  corporation  of 
which  the  stock  was  worth  154  should  pay  a  tax  on  the  basis  of  a  7  per  cent. 
dividend  only.  The  people  might  say  that,  therefore,  tlie  clause  of  the  act 
should  be  disregarded  which  provides  that  corporations  paying  6  per  cent,  or 
more  dividends  sitould  be  taxed  at  a  certain  rate,  calculated  on  their  divi- 
dends, and  that  the  other  clause  should  be  applied,  and  the  defendant  should 
be  taxed  upon  the  actual  value  of  its  capital;  that  is,  that  the  defendant  should 
be  taxed  23.1  cents  on  every  share  of  its  capital,  instead  of  17.5  cents,  which 
would  be  the  tax  based  on  a  7  per  cent,  dividend;  for  the  defendant  propor- 
tionately pays  a  less  rate  of  tax  on  the  value  of  its  property  than  does  some 
corporation  that  pays  no  dividend,  and  the  stock  of  which  is  below  par.  We 
see  no  re.ison  why  the  court  might  not  seek  to  rectify  the  alleged  injustice  on 
whicli  defendant  relies,  by  disregarding  one  provision  of  tlie  section  as  well 
as  by  disregarding  another.  The  defendant  urges  that  all  the  court  need  do 
is  to  say  tliat  the  second  provision  in  the  section  is  impliedly  limited  by  a  con. 
dition  that  tlie  actual  value  shall  never  be  considered  to  exceed  par.  We 
might  as  well  say  that  the  first  provision  is  impliedly  limited  by  a  condition 
that,  if  the  dividend  is  less  than  6  per  cent,  on  the  actual  value,  the  tax  shall 
be  computed  on  actual  value.  We  might  as  properly  assume  to  amend  the 
law  in  one  way  as  in  another.  It  must  be  seen  that  there  are  no  words  in  the 
rest  of  the  statute  with  which  the  construction  claimed  by  the  people  is  in- 
consistent. The  defendant's  argument  is  simply  that  when  its  property  is 
worth  more  than  par  it  ought  not  to  be  taxed  on  such  value,  if  it  does  not 
make  6  per  cent,  dividends.  We  tliink  thdargument  isnotsound.  We  think 
that  the  amount  of  dividends  is  not  the  sole  evidence  of  the  productiveness  of 
tlie  roiid,  and  that  the  actual  value  of  the  stock  is  some  evidence  on  that  point. 
And  if  the  legislature  in  some  caaes  determine  the  rate  of  tax  by  the  divi- 
dend, and  in  others  by  the  actual  value  of  the  stock,  we  see  no  such  injustice 
as  requires  us  to  modify  by  construction  the  clear  language  of  the  statute.  We 
have  not  thought  it  necessary  to  argue  that  the  literal  meaning  is  in  favor  of 
the  people's  claim.  That  can  hardly  be  disputed.  As  it  has  rested  with  the 
defendant  to  show  grounds  for  changing  that  literal  meaning  by  what  is 
called  "construction,"  it  has  seemed  to  us  enough  to  answer  those  grounds. 
That  a  court  is  justified  in  making  sense  out  of  inconsistent  language,  and 
even  of  implying  a  meaning  not  apparent  in  the  letter,  is  undoubted.  But 
after  all,  when  the  language  is  plain,  and  not  inconsistent  with  other  parts 
of  the  statute,  and  when  it  violates  no  principles  of  natural  justice,  its  literal 
meaning  should  stand.  And  this  is  especially  true  of  a  statute  which  in  sev- 
eral years  has  been  under  the  consideration  of  the  legislature,  over  which  there 
has  been  much  litigation,  the  requirements  of  which  have  been  contested  by 
many  corporations,  and  yet  which  has,  as  to  the  provisions  in  question,  never 
been  modi  lied.  The  people  should  have  judgment  for  the  amount  claimed, 
with  costs.    All  concur. 


Tract  v.  Trot  &  L.  R.  Co. 

(Supreme  Court,  Oeneral  Term,  Third  Department.    Deoember  11, 1889.) 

Tbmpobart  Injtjjictions. 

A  temporary  injunction  should  not  be  granted,  In  an  action  to  restrain  defendant 
from  erecting  poles  on  a  street  opposite  plaintiffB  property,  to  form  part  of  an  elec- 
trio  motor  system,  when  it  does  not  appear  that  the  injury  to  plaintifF,  if  any,  caused 
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by  allowing  defendant  to  proceed  nntil  the  trial  wiU  be  Irreparable,  as  a  public  Im- 
provement, which  may  finally  be  allowed,  will  thereby  be  oVietructed,  and  plaintiff 
will  have  no  inducement  to  press  his  action. 

Appeal  from  special  term,  Rensselaer  county. 

Action  by  Edward  Tracy  against  the  Troy  &  Lanstngbnrgh  Railroad  Com- 
pany, to  restrain  defendant  from  erecting;  poles,  to  form  part  of  an  electric 
motor  system,  on  a  street  in  the  Tillage  of  Lansingburgh,  and  opposite  plain- 
tiff's property.  A  temporary  injunction  was  granted,  which,  on  defendant's 
application,  was  vacated,  and  plaintiff  appeals.  Following  is  the  opinion  of 
Edwards,  J. : 

"Since  1861.  the  defendant  has  owned  and  operated  a  horse  railroad  for  the 
transportation  of  passengers,  extending  from  the  southerly  part  of  the  city  of 
Troy  through  the  village  of  Lansingburgh.  It  purposciS  to  substitute  electric- 
ity as  a  motive  power  for  the  propulsion  of  its  cars,  and  has  adopted  what  is 
known  as  the  system  of  overhanging  wires,  which  requires  the  erection  of 
poles  on  each  side  of  the  line  of  its  track.  The  poles  are  to  be  placed  immedi- 
ately inside  of  the  curb  line  of  the  sidewalks,  to  be  120  feet  apart,  8  inches 
square  at  the  surface  of  the  sidewalk,  tapering  to  the  top,  20  feet  in  height 
from  the  surface,  and  to  be  smoothed  and  painted.  CSonsent  of  the  local  au- 
thorities of  Troy  and  Lansingburgh  has  been  obtained  to  such  change  of  mo- 
tive power,  and  the  work  of  substitution  is  rapidly  progressing  to  completion. 
There  is  no  proposed  alteration  in  the  grade  of  the  streets,  nor  increase  in  the 
number  of  tracks.  The  plaintiff  is  the  owner  of  real  estate  adjoining  a  public 
street  in  the  village  of  Lansingburgh,  known  as  •  Second  Avenue,'  through 
which  the  defendant's  road  runs.  Opposite  this  land  of  the  plaintiff,  and  im- 
mediately within  the  curb  line  of  the  sidewalk,  the  defendant  intends  to  erect 
two  poles,  in  the  manner  and  of  the  kind  described.  The  plaintiff  has  brought 
this  action  to  perpetually  enjoin  the  defendant  from  the  erection  of  these  poles, 
mainly  on  the  ground  that  he  is  the  owner  of  the  land  to  the  center  of  the 
street  in  front  of  his  premises,  subject  to  the  public  easement,  and  that  tlie 
contemplated  structures  thereon  without  his  authority,  or  without  compensa- 
tion to  him  therefor,  are  an  illegal  interference  with  his  property,  which  will 
work  irreparable  injury  to  him.  At  the  commencement  of  the  action,  on  an 
ex  parte  application,  he  procured  a  temporary  injunction  against  tlie  defend- 
ant, on  which,  and  on  accompanying  affidavits,  it  now  moves  for  a  dissolution 
of  the  injunction.  The  legal  rights  and  the  equities  of  the  plaintiff  are  con- 
troverted by  the  defendant.  Upon  the  argument,  several  important  questions, 
growing  out  of  these,  were  discussed  by  the  learned  counsel;  but,  if  I  am  cor- 
rect in  the  application  of  the  principles  which,  in  my  judgment,  must  control 
the  disposition  of  this  motion,  any  expression  of  opinion  by  me  on  such  ques- 
tions in  the  present  condition  of  the  action  will  be  unnecessary.  A  marked 
distinction  obtains  between  a  final  and  a  temporary  injunction,  and  the  prin- 
ciples on  which  they  are  granted.  The  former  is  the  determination  made 
after  a  trial  on  the  merits,  and  is  a  matter  of  absolute  right,  depending  upon 
the  settled  rules  of  equity;  while  thelatterisdiscretionary,  does  not  determine 
any  questions  of  right,  and  largely  depends  upon  the  exigencies  of  the  partic- 
ular case.  It  is  not  necessary  to  discuss  here  the  principles  which  should 
govern  a  court  of  equity  in  granting  or  withholding  a  final  injunction.  We 
are  concerned  only  with  the  rules  which  apply  on  an  application  fur  a  prelim- 
inary or  temporary  injunction,  and  these  I  deem  to  be  well  settled.  On 
such  an  application  the  injunction  should  not  lie  granted  except  upon  a  show- 
ing of  irreparable  injury,—- such  injury  as  does  not  admit  of  pecuniary  com- 
liensHtion.  Indeed,  the  main,  if  not  the  sole,  ground  on  which  a  temporary 
injunction  can  be  sought  is  that  there  is  on  the  part  of  the  defendant  an  actual 
or  threatened  invasion  of  a  clear  right,  and,  unless  he  is  enjoined  during  the 
pendency  of  the  action,  injurious  consequences  will  result  to  the  plaintiff,  for 
wliich  a  compensatory  judgment  In  damages  will  lie  inadequate.  There  is 
Uie  further  rule,  on  an  application  for  a  preliminary  injunction,  that  the  court 
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will  have  regard  to  the  relative  convenience  or  inconvenience  that  will  result 
to  the  partiea'from  the  granting  of  the  order.  These  principles  are  too  fa- 
miliar to  require  the  citation  of  any  authorities.  A  concise  expression  of  them 
by  the  general  term  of  this  department,  is  contained  in  Power  v.  Village  of 
Athens,  19  Hun,  167,  In  which  the  court  say:  'We  have  had  occasion  to  re- 
mark more  than  once  that  an  injunction  penrfent^  lite  sliould  not  be  granted, 
unless  the  court  could  clearly  see  it  was  needed  to  prevent  irreparable  injury, 
— that  Is,  injury  which  could  not  be  compensated  in  damages;  or  that  the  in- 
junction itself  could  do  no  serious  harm  to  the  party  enjoined.  The  merits 
of  the  case  should  be  heard  at  a  regular  trial.  And,  if  the  plaintiff  be  there 
successful,  and  a  permanent  injunction  is  needed  to  protect  him,  he  sliould 
Lave  it.  But,  generally,  the  merits  of  the  case  should  not,  if  possible,  be  dis- 
posed of  on  an  application  for  an  injunction  pendente  lite.^  Applying  these 
rules  to  the  facts  of  this  case,  I  think  the  defendant  should  prevail  on  this 
motion.  There  is  no  evidence  before  me  that  the  erection  of  the  two  poles 
would  work  an  irreparable  injury  to  the  plaintiff  during  the  pendency  of  the 
action.  There  is  an  allegntion  to  that  effect  in  the  complaint,  but  no  specific 
fact  is  set  forth  therein,  nor  in  the  accompanying  affidavits,  from  which  such 
injury  could  be  inferred,  and  the  allegation  is  denied  by  the  defendant.  Fur- 
thermore, it  is  highly  improbable  that  such  injury  would  be  irreparable,  or 
one  for  which  money  damages  would  not  be  an  adequate  compensation.  If 
tlie  threatened  act  is  an  invasion  of  the  plaintiff's  property  rights,  it  is 
clearly  a  trespass,  and  the  defendant,  who  is  conceded  to  be  of  undoubted  re- 
sponsibility, can  be  compelled  to  respond  to  the  plaintiff  in  damages.  It  is 
unlike  the  case  of  a  threatened  nuisance,  which  may  be  offensive  to  the  senses, 
or  detrimental  to  health,  and  so  attended  by  consequences  tqr  which  money 
cannot  compensate.  If,  upon  the  trial,  the  plaintiff  shall  succeed  in  estab- 
lishing his  legal  rights,  as  contended  for  by  him,  the  court  can  then  exercise 
its  preventive  power,  if  it  should  be  deemed  a  proper  case  therefor,  by  its 
fintil  injunction  against  the  continuance  of  the  erection.  The  defendant  will 
also  be  liable  to  malie  pecuniary  compensation  to  the  plaintiff  for  any  trespass 
committed.  I  suspect  that  in  no  event  can  the  injury  to  the  plaintiff  be 
serious,  nor  can  he  be  subjected  to  any  considerable  inconvenience  during  the 
pendency  of  the  action.  On  the  otiier  band,  if  the  temporary  injunction  is 
nut  vacated,  an  improvement  in  the  means  of  transit  believed  to  be  of  public 
utility  will  be  obstructed;  the  work  of  erecting  the  poles  and  substituting 
the  new  motive  power,  already  quite  far  advanced,  will  be  suspended  for 
many  months;  and,  if  the  defendant  should  ultimately  succeed  on  the  trial, 
it  would  doubtless  iiave  sustained  damages  difficult,  at  least,  if  not  impracti- 
cable, to  estimate.  Besides,  in  this  case  the  action  is  brought  for  a  final  judg- 
ment restraining  the  defendant  from  doing  the  very  act  wliich  be  is  enjoined 
from  doing  by  cliis  preliminary  or  temporary  injunction.  The  plaintiff  has 
thus  summarily  obtained  bis  relief  without  a  trial,  and  is  not  concerned  with 
the  further  prosecution  of  his  action.  This  but  furnishes  another  reason  why 
courts  should  proceed  with  great  caution  in  the  exercise  of  this  almost  arbi- 
trary power.  In  such  a  case,  the  plaintiff's  legal  rights  should  be  plain  and 
clear,  and  the  violation  of  them  undoubted.  For  these  reasons,  and  without 
expressing  or  intimating  any  opinion  on  the  question  of  legal  rights  involved 
In  the  action,  I  am  of  opinion  that  the  motion  to  vacate  the  temporary  injunc- 
tion should  be  granted." 

Argued  before  Leabmed,  P.  J.,  and  Fish  and  Putnah,  JJ. 

Warren,  Patterson  <&  Gambell,  {Charles  E.  Patterson  and  P.  A.  AfeManus, 
of  counsel,)  for  appellant.  Umith  <£  Fursman,  {Edgar  L.  Furtman  and  R. 
A.  Parmenter,  of  counsel,)  for  respondent. 

Leakneo,  p.  J.  This  Is  an  appeal  from  an  order  of  Mr.  Justice  Edwabdg; 
vacating,  on  a  bearing  of  both  sides,  an  ex  parte  order  granted  bj  Judge 
NoTT.    The  order  of  Judge  Nott  restrained  the  defenduit  from  erecting 
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upon  Second  avenue,  in  the  village  of  Lansiiiffburgb,  opposite  the  plaintiff's 
lot  described  in  the  complaint,  or  opposite  any  other  lots  of  plaintiff  in  the 
said  village,  any  poles  for  the  sustaining  or  forming  part  of  an  electric  motor 
system  for  furnishing  power  for  propelling  cars.  The  learned  justice  who 
vacated  the  order,  without  passing  upon  the  important  questions  which  miglit 
arise  on  a  trial  of  the  action,  placed  the  reversal  of  the  order,  in  his  opinion, 
on  the  ground  that  this  was  not  a  case  where  an  injunction  pending  the  ac- 
tion  should  be  granted.  He  held  that  there  was  no  evidence  that,  if  the  de- 
fendant's work  was  allowed  to  proceed  until  the  trial  of  the  action,  any  irre- 
parable injury  would  be  done,  or  any  injury  which  could  not  be  compensated 
by  a  pecuniary  payment;  and  be  further  said  that  if  the  injunction  were  al- 
lowed to  stand  a  public  improvement,  believed  to  be  of  utility,  would  be  ob- 
structed for  many  months,  which  in  the  end  might  be  allowed  to  proceed. 
And,  further,  that  by  this  temporary  injunction  the  plaintiff  had,  without  a 
trial,  accomplished  the  object  of  his  action,  and  had  no  longer  any  induce- 
ment to  press  forward  the  case.  With  these  views,  for  a  fuller  statement  of 
which  we  refer  to  his  opinion,  we  concur.  They  are  in  harmony  with  the 
decision  of  this  court  in  Power  v.  Village  of  Athens,  19  Hun,  167.  We  there- 
fore atfirm  the  order,  without  expressing  any  opinion  as  to  right  of  the  plain- 
tiff on  a  trial  to  have  a  perpetual  injunction,  as  prayed  for.  Order  affirmed, 
with  910  costs  and  printing  disbursements.    All  concur. 


Tallhadoe  t).  Press  Pub.  Go. 
(Supreme  Court,  Qeneral  Term,  Second  Departmemt.    Deoember  10, 18S9.) 

IdBXL  Am  Sl^iideb — Pleasing — Bill  of  Pjibticulaxs. 

In  an  action  for  libel,  where  the  answer  does  not  sufBclently  state  the  facta  relied 
on  as  a  defense,  an  order  may  be  made  requirinf;  defendant  to  famish  a  bill  of  pai> 
tioalars  of  the  matters  he  intends  to  prove  on  trial. 

Appeal  from  special  term.  Kings  county. 

Action  by  Daniel  W.  Tallraadge  against  the  Press  Publishing  Company  for 
libel.  After  the  filing  of  the  answer,  an  order  was  ma^e,  on  the  motion  of 
plaintiff,  requiring  defendant  to  file  "a  bill  of  particulars  of  the  several  mat- 
ters upon  which  it  proposes  to  offer  proof  in  justiQcation  and  in  mitigation  of 
damages,"  from  which  order  defendant  appeals. 

Argued  before  Babnabd,  P.  J.,  and  Dtkuan  and  Pratt,  JJ. 

De  Lancey  Nieoll,  for  appellant    DaUey  &  Bell,  for  respondent. 

Pratt.  J.  It  is  now  well  settled  that  a  defendant  may  be  compelled  to  fur- 
nish a  bill  of  particulars  of  the  matters  set  up  for  defense  in  a  suit  for  libel. 
Ball  V.  Publithing  Co.,  38  Hun,  11.  This  case  is  decisive  of  the  merits  of  this 
motion.  The  plaintiff  by  waiting  did  not  waive  his  right  to  mal<e  the  motion, 
and  the  defendant  was  in  no  way  prejudiced  by  the  delay.  The  notice  of  mo- 
tion sufficiently  apprised  the  defendant  of  the  relief  desired,  and  the  affida- 
vits were  ample  to  sustain  the  relief  granted. 

The  point  tliat  the  order  goes  too  far  in  that  it  requires  particulars  of  mat- 
ters not  charged  in  the  amended  answer  is  not  well  talien.  The  object  of  a 
bill  of  particulars  is  to  limit  the  proofs,  and  it  is  only  necessary  that  the  de- 
fendant should  furnish  particulars  of  those  matters  he  intends  to  prove  upon 
the  trial.  This  was  a  case  pre-eminently  proper  for  requiring  a  bill  of  partic- 
ulars, and  the  order  seems  to  be  right,  and  should  be  affirmed,  with  costs. 


Camda  et  oZ.  9.  Bobbins. 

(Supreme  Court,  General  Term,  Second  Department.    Deoember  10, 18S9.) 

BmBKNOE — LONO  AOOOUKTS. 

In  an  action  for  goods  sold  and  deltversd,  plaintiffs'  bill  of  partionlars  contained 
61  Items,  some  of  them  comprising  several  deliveries,  all  of  which  woi'ld  have  to 
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be  proved  on  trial  by  their  books,  as  they  were  put  In  issue  by  the  answer.  Held, 
tbat  an  order  of  reference  was  properly  granted,  under  Code  Civil  Proc.  i  1018,  an- 
thorizing  a  reference  in  cases  involving  a  long  acoount. 

Appeal  from  special  term,  Kings  county. 

Action  by  John  M.  Canda  and  John  P.  Kane  against  Thomas  H.  Robbina, 
for  goods  and  merchandise  sold  and  delivered.  Defendant  appeals  from  an 
order  {grrantiiig  plaintiffs'  motion  for  an  order  of  reference,  under  Code  CitU 
Proc.  §  1013,  on  the  ground  that  the  trial  of  the  issues  herein  involved  tbe 
examination  of  a  long  account. 

Argued  before  Baknakd,  P.  J.,  and  Dtkhan  and  Pratt,  JJ. 

Brandt  dt  Robbins,  for  appellant.    /    W.  BJiepard,  for  respondents. 

Pratt,  J  It  is  diflHcnlt  to  understand  how  tbe  defendant  even  can  think 
there  is  any  merit  in  this  appeal.  The  plaintiffs'  bill  of  particulars  contains 
51  items,  and  some  of  these  comprise  several  deliveries,  which  would  require 
an  examination  of  tbe  plaintiffs'  boolcs  of  account,  and  oblige  a  jury,  in  order 
to  do  justice,  to  l^eep  notes  of  the  dates,  amounts,  and  prices  of  tbe  articles 
delivered.  Every  item  of  plaintiffs'  account  is  put  in  issue  by  the  answer, 
and  will  have  to  be  proved  upon  the  trial  by  reference  to  their  books.  It  re- 
quires the  citation  of  no  authorities  to  show  that  this  order  falls  directly 
within  the  provision  of  the  C!ode  of  Civil  Procedure  authorizing  a  r^erenoe. 

Order  affirmed,  with  costs.    All  concur. 


Canda  et  dl.  V.  Bobbins. 
[Supreme  Court,  Oeneral  Term,  Second  Department    December  10, 1888.) 

AITA.CHIIXNT — QSODNDS — NON-RSSIDBNCE. 

An  attachment  on  the  ground  of  defendant's  non-restdenoe  will  not  be  set  aside, 
where  it  appears  tbat  he  lives  with  his  wife  in  New  Jersey,  which  he  stated  was  his 
place  of  residence;  that  he  is  registered  and  votes  in  that  state;  that  he  is  assessed 
for  pei-sonalty  and  has  bis  business  letters  sent  there;  and  that  he  is  neither  regis- 
tered as  a  voter  nor  assessed  for  personalty  in  this  atate. 

Appeal  from  special  term.  Kings  county. 

Action  by  John  M.  Canda  and  John  P.  Kane  against  Thomas  H.  Robbins. 
Defendant  appeals  from  an  order  denying  his  motion  to  vacate  and  set  aside 
the  warrant  of  attachment  against  his  property,  obtained  on  the  allegation 
that  defendant  was  a  non-resiUent  of  tlie  state. 

Argued  before  Barnard,  P.  J.,  and  Dykman  and  Pratt,  JJ. 

Brandt  d;' Robbins,  for  appellant.    /.  W.  Shepard,  for  respondents. 

Barnard,  P.  J.  The  fact  of  non-residence  Is  fully  established  by  the 
paper.  Tbe  defendant  owns  a  house,  with  the  furniture,  in  Brooklyn. 
'William  A.  Bobbins,  his  son,  resided  in  it.  The  defendant  is  a  brick-maker. 
residing  in  Keyport,  N.  J.  The  proof  of  this  is  made  up  by  a  variety  of  cir- 
cumstiinces.  He  lives  with  his  wife  in  a  house  upon  the  bri£k-yard  prem- 
ises. He  is  proven  to  have  stated  that  bis  place  of  residence  was  in  New 
Jersey.  He  is  not  assessed  for  personal  property  in  Brookl3m.  He  is  not 
registered  as  a  voter  there.  He  is  registered  as  a  voter  in  New  Jersey,  and 
voted  there  in  November,  1888.  He  is  assessed  for  personal  taxes  in  Nevr 
Jersey.  He  has  his  business  letters  sent  to  New  Jersey.  The  point  taken 
that  the  affidavit  made  by  the  voting  cleric,  as  to  defendant's  voting  in  New 
Jersey,  is  not  authenticated  by  a  certificate,  as  required  for  record,  is  not 
controlling.  There  is  proof  that  defendant's  name  is  on  tbe  poll-list  of  the 
voters  who  voted  at  the  November  election,  and  tbe  fact  is  not  denied  by  de- 
fendant.   The  order  should  be  affirmed,  with  costs  and  disbursements. 
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Tefft  e.  Epstkiw. 
{City  Court  of  Kew  York,  Special  Term.    Angost  S,  1889.) 

XXICUTION — SUPPLKMBNTART  FROCEEDITtOS — AmTtATTt. 

An  aiBdavlt  for  an  examination  in  supplementary  proceedings  is  sol&clent,  though 
the  allegation  that  the  person  to  be  examined  has  possession  of  the  debtor's  prop- 
erty is  on  information  and  belief.    Following  Miller  v.  Adams,  S3  N.  Y.  409. 

Motion  to  vacate  an  order  for  an  examination  In  supplementary  proceedings. 
David  Leventritt,  for  Bachel  Epstein.    Palmer  &  Boothhy,  for  judgment 
creditors. 

Kehrbas,  J.  The  aflSdavit  upon  which  the  order  for  the  examination  of  a 
third  person  was  granted  states  that  Bachel  Epstein,  as  deponent  is  informed 
and  believes,  has  personal  property  of  Simon  Epstein,  the  said  judgment 
debtor,  exceeding  010  in  value.  A  motion  is  made  to  vacate  the  order,  for 
the  reason  that  the  sources  of  the  deponent's  information  are  not  stated.  The 
cases  of  People  v.  Jones,  1  Abb.  N.  C.  172,  and  Day  v.  Lee,  52  How.  Pr.  95, 
hold  this  to  be  jurisdictional  and  necessary.  But  Miller  v.  Adams,  52  N.  Y. 
409,  decides  that  an  affidavit  un  information  and  belief  merely,  similar  to  this 
one,  is  sufficient.  The  latter  authority  being  controlling,  the  motion  to  vbp 
cate  will  be  denied,  without  costs.  Let  the  party  appear  on  the  7th  Inst,  for 
examination. 

Ottuan  «.  DAI.T. 
(Citui  Cirwrt  of  New  York,  Speetal  Term.    January  21, 1889.) 

1,  WbTTS— SUBSTITUTBD  SKRVICTi  OF  SUMMONS. 

Under  Code  Civil  Proo.  N.  T.  S  4S5,  providing  that  an  order  for  the  servloe  of  a 
snmmons  on  a  defendant  residing  within  the  state  may  be  made  on  satisfactory 
proof  that  proper  and  diligent  effort  has  been  made  to  serve  the  summons  on  the 
defendant,  and  that  the  place  of  his  sojourn  cannot  be  ascertained,  or  that,  if  he  is 
within  the  state,  he  avoids  service,  so  that  personal  service  cannot  be  made,  suoh 
substituted  service  cannot  be  had  on  a  defendant  who  is  absent  as  a  theatrical  man- 
ager, and  whose  location  at  any  time  can  be  ascertained,  and  who  is  attending  to 
his  business  without  any  attempt  to  avoid  service. 
%,  Bamg — To  Avoid  Limitation. 

It  can  malie  no  difference  that  if  suoh  servioe  U  not  allowad  the  statute  of  Umita> 
tlons  wiU  run  against  the  action. 

Motion  by  defendant  to  vacate  order. 

George  W.  De  Lano,  for  plaintiff.  OUn,  Rives  A  Montgomery,  toi  defend- 
ant. 

McAdah,  G.  J.  The  plaintiff  falls  to  show  "that  the  place  of  his  [the 
defendant's]  sojourn  cannot  be  ascertained,"  as  required  by  Code,  §  4^5.' 
This  is  a  substantial,  and  not  a  mere  formal,  requirement,  the  importance  of 
which  is  exemplitied  by  the  facts  of  this  case.  The  defendant,  a  well-known 
theatrical  manager,  is  on  the  road  with  his  company,  which  has  dates  for  the 
summer  season  in  the  principal  cities  of  the  Union.  The  defendant  of  neces- 
sity sojourns  in  these  different  cities  while  his  company  performs  there.  He 
is  not  seeking  to  avoid  service  of  process,  but  is  attending  to  his  legitimate 
business.  The  act  in  reference  to  substituted  service  was  never  intended  to 
include  such  a  case.  Jones  t.  Derby,  1  Abb.  Pr.  458;  Collins  t.  Campfldd, 
9  How.  Pr.  519. 

>  Code  Civil  Proc.  K.  Y.  %  485,  provides  that  "where  a  snmmons  is  issued  in  any  court 
of  record,  an  order  for  the  service  thereof,  upon  a  defendant  residing  within  the  state, 
nay  be  made  *  •  •  upon  satisfactory  proof  «  •  •  that  proper  and  diligent  ef- 
fort has  been  made  to  serve  the  summons  upon  the  defendant,  and  that  Uie  pla^  of  his 
sojourn  cannot  be  ascertained,  or,  if  he  is  within  the  state,  that  he  avoids  servioe,  so 
that  personal  service  cannot  be  made." 

v.7K.Y.8.no.  17—67 
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The  fact  that  the  statute  of  limitations  may  ron  if  the  service  is  set  aside 
cannot  alter  the  construction  of  the  act,  which  is  too  plain  to  admit  of  doubt. 
It  is  special  in  its  nature,  and  intended  only  as  a  means  of  reaching  runaway 
debtors,  whose  places  of  sojourn  cannot  be  located,  and  those  who  remain  at 
home,  but  avoid  service  of  process.  It  was  never  intended  to  reach  debtors 
temporarily  absent  on  business  at  a  Icnown  place,  or  ttiose  sojourning  at  a 
Itnown  summer  watering  resort,  in  good  faith  and  without  evil  intent.  It 
was  intended  that  if  the  place  of  "sojourn"  could  be  ascertained,  and  the  de- 
fendant did  not  avoid  service,  that  this  extraordinary  metliod  of  procedure 
sliould  not  be  Hllowed.  Creditors  were  to  have  this  special  method  of  reach- 
ing defendants,  in  cases  where  the  customary  remedies  failed,  and  then  only 
upon  satisfactory  proof  that  the  debtor's  place  of  sojourn  was  unknown.  It 
follows  that  the  motion  to  vacate  the  order  for  substituted  service  must  there- 
fore be  granted,  but  without  costs. 


Wynkoop  v.  Myeb& 
(City  Court  of  New  York,  Special  Term.    SeptemlMr  23, 1880.) 

1.  CONTSltPT — VlOLATIOJI  OF  InIUSOTION. 

On  an  examination  of  a  judgment  debtor  in  supplementary  proceedlnRS,  it  ap- 
peared that,  as  nest  of  kin,  be  Gad  obtalnod  letters  of  administration  on  his  son's 
estate,  and  bad,  nnderCode  Civil  Froc.  N.  Y.  1 1903,  Instituted  proceeding  against 
a  railroad  company  for  tbe  killing  of  bis  son.  An  order  was  made  enjoining  the 
judgment  debtor  from  transferring  his  property,  which  order  was  to  oontinne  "uq- 
tll  farther  order  in  the  premises. "  Held,  that  tbe  judgment  debtor  was. guilty  of 
a  contempt  in  afterwards  assigning  "all  bis  interest  of,  in,  and  to  tbe  estate  of  his 
deceased  son, "  as  the  necessary  efceot  of  tbe  transfer  was  to  impair  and  prejudice 
the  remedies  of  the  creditor. 
S,  Same — AHoinrT  or  Fike. 

Where  there  has  been  no  settlement  of  the  son's  estate  in  the  sumwste's  court, 
and  the  amount  which  the  judgment  debtor  would  receive  therefrom  m  uncertain, 
but  a  substantial  injury  has  been  done  the  creditor  by  the  assignment,  the  court 
will,  in  the  absence  of  a  certain  measure  of  damages,  adopt  the  course  allowed  by 
Ciode  Civil  Proo.  N.  Y.  i  228i,  and  Impose  a  fine  oflSSO,  and  costs. 

On  proceedings  for  contempt. 

Action  by  Qerardus  Wynkoop  against  Henry  Myers.  On  July  9,  1885.  an 
order  was  made  in  supplementary  proceedings  requiring  the  defendant  (the 
judgment  debtor)  to  appear  before  a  referee,  and  submit  to  an  examination  con- 
cerning his  property.  He  attended,  and  upon  the  examination  it  appeared 
that  his  son  had  met  his  death  on  the  Long  Island  Kailroail,  and  that  under 
the  statute  (Code,  §  19U2)  the  defendant,  as  the  next  of  kin,  had,  in  1SB4,  ob- 
tained letters  of  administration  (with  limited  power)  from  the  surrogate,  and 
had,  as  such  administrator,  commenced  an  action  against  the  railroad  com- 
pany to  recover  $5,O0U  damages  in  consequence  of  the  son's  death.  The  let- 
ters so  obtained  were  granted  to  enable  the  defendant  to  commence  the  action 
just  referred  to.  Judgment  was  flnaliy  recovered  therein  against  the  railroad 
company,  and  the  defendant  about  April  1,  1889,  obtained  full  letters  of  ad- 
ministration upon  giving  a  bond  with  two  sureties  in  tbe  penal  sum  of  ;Si7,000. 
Upon  receiving  full  letters,  the  defendant,  as  administrator,  compromised  the 
judgment  against  tbe  railroad  company  for  83,600,  and,  after  paying  the  fees 
and  exptenses  of  the  litigation,  he  received  and  now  has  to  the  credit  of  the  es- 
tate al)out  $2,000.  On  Octot>er  13,  1887,  the  defendant  transferred  to  one 
Hirshlield  "all  his  interest  of,  in,  and  to  the  estate  of  his  deceased  son;"  and 
the  making  of  this  transfer  is  the  foundation  of  the  present  proceeding  to 
punish  the  defendant  for  violation  of  the  injunction  contained  in  tbe  supple- 
mental order. 

Code  Civil  Proc.  N.  Y.  §  2284,  provides  that,  in  punishment  for  contempt, 
where  the  actual  loss  or  injury  is  not  shown,  "a  fine  must  be  imposed  not  ex- 
ceeding the  amount  of  complainant's  costs  and  expenses,  and  $250  in  add'- 
tion  thereto." 
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Johnet  A  Wilcox,  for  plaintiff.    Louts  Lmy,  for  defendant. 

McAdah,  G.  J.  The  defendant,  at  the  time  the  order  was  served  npon 
faim,  had  a  contingent  interest  in  the  action  against  the  railroad  company; 
and  the  injunction  order,  which  was  to  continue  "until  further  order  in  the 
premises,"  was  sufficiently  broad  to  enjoin  any  transfer  of  sucli  interest.  The 
proceeding  was  concluded,  but  not  in  consequence  abandoned,  discontinued, 
«rdisn)issed.  Code,g2454.  The  new  proceeding  attempted' to  be  commenced 
was  therefore  properly  set  aside  by  the  special  term  judge.  The  transfer  to 
Hirshfield  effectually  passed  to  him  whatever  interest,  actual,  contingent,, or 
expectant,  which  the  defendant  had  or  might  become  entitled  to  in  or  from 
his  son's  estate.  See  cases  collated  in  2  Bliss,  Code,  Fl.  p.  250,  subd.  6,  tiL 
"Expectant  Estates;"  Story,  £q.  Jur.  g  1040  et  seq.  It  was  executed  while 
the  injunction  was  in  force,  and  before  the  attempt  to  commence  the  new  pro- 
ceeding was  made.  It  had  not  been  superseded  at  the  time,  as  was  the  case 
in  PeopU  v.  Randall,  73  N.  Y.  416,  which  is  in  consequence  inapplicable. 
The  effect  of  the  transfer  was  to  impede,  impair,  and  prejudice  the  remedies 
of  the  creditor.  It  could  not  operate  otherwise.  It  prevents  the  defendant 
and  bis  judgment  creditor  from  realizing  anything  from  the  son's  estate,  and 
makes  the  assignee  the  sole  beneficiary  thereof.  The  making  of  the  transfer, 
as  a  necessary  consequence,  constitutes  a  violation  of  the  injunction,  and  its 
result  a  contempt  of  court.  The  amount  of  the  fine  to  be  imposed  must  next 
be  determined.  The  damages  collected  by  tlie  defendant,  although  declared 
by  statute  to  be  exclusively  for  his  beneQt  as  the  next  of  kin,  are  not  exempted 
from  his  creditors.  His  right  thereto  is  subject,  however,  to  the  payment  of 
"all  debts"  of  the  deceased  and  the  expenses  of  administration.  Code,  §  1903. 
Although,  conditionally,  the  property  of  the  defendant,  it  does  not  become  ab- 
solutely his  uiltil  the  surrogate  has  ascertained  wliat  the  debts  of  the  decedent 
and  the  expenses  of  administration  are,  and  until  he,  by  the  decree  to  be  made 
on  the  final  accounting,  determines  how  mucli  the  defendant  is  to  retain  as 
his  own  property.  The  decree  cannot  be  obtainei]  untU  some  time  next  year, 
and  the  questions  to  be  determined  by  the  surrogate  most  remain  undisposed 
of  until  then.  They  cannot  be  determined  here.  At  common  law  no  recov- 
ery could  be  had  by  anyone  for  injuries  resulting  in  death,  and  the  statute 
gives  the  only  remedy  in  respect  tliereto  the  next  of  kin  have.  This  right 
could  be  enforced  by  the  defendant,  as  the  next  of  kin,  only  after  procuring 
letters  of  administration,  and  then  in  his  representative,  not  in  his  individual, 
character.  The  fund  collected  must  be  held  by  him  in  his  representative  ca- 
pacity until  he  has  accounted,  and  the  surrogate,  after  passing  on  the  amount 
of  the  debts  and  expenses  of  administration,  has  specifically  decreed  that  the 
balance  is  his.  His  representative  cliaracter  then  ceases,  and  the  right  to  the 
money  decreed  to  be  bis  becomes  for  the  first  time  judicially  established.  The 
right  of  his  assignee  becomes  fixed,  and  effect  may  then  be  given  to  the  as- 
signment by  directing  the  moneys  coming  to  the  assignor  to  l>e  paid  to  his 
assignee.  The  rule  in  regard  to  subsequently  acquired  property  does  not  ap- 
ply, because  the  right  to  the  fund  accrued  In  1884,  when  the  letters  of  admin- 
istration were  first  issued.  The  compromise  of  the  judgment  against  the  rail- 
road company  was  merely  the  formal  discharge  of  a  prior  obligation  existing 
at  the  time  the  injunction  was  served.  This  court  cannot  decide,  in  advance 
of  the  surrogate's  decree,  what  the  debts  presented  or  expenses  incurred  will 
amount  to,  nor  what  sura  will  be  finally  awarded  to  the  defendant,  and  paid 
to  his  assignee.  It  will  probably  exceed  the  plaintiff's  judgment,  which  Is  for 
$621.57,  and  it  may  possibly  be  less,  so  that  the  amount  of  the  judgment  does 
not  necessarily  furnish  the  correct  measure  of  damages  to  be  applied  indis- 
posing of  this'  motion.  See  Gallagher  v.  O'Neil,  3  N.  Y.  Supp.  126.  They 
cannot  be  definitely  fixed  or  accurately  assessed  at  the  present  time.  The 
probability  that  the  sum  which  will  eventually  go  to  the  defendant  or  bis  as- 


Digitized  by 


Google 


900  KEW  YOEK  SDPPLEHEKT,  vol.  7.         [CSty  Ct.  Brook. 

siiniee  will  exceed  the  amomit  of  the  plaintiff's  judgment  does  not  warrant  the 
impoBition  of  a  fine  baaed  on  mere  conjecture.  This  is  a  sort  of  quasi  criminal 
proceeding,  on  which  the  defendant  may  be  deprived  of  his  liberty,  and  he  is  en- 
titled to  the  benefit  of  every  reasonable  doubt.  It  was  in  view  of  these  facts 
that  the  court  suggested  that  the  plaintiff  had  better  wait  until  the  matter  in 
thesurrogate's  court  was  determined  before  pressing  his  motion.  Hededined 
to  delay  the  proceeding,  and  the  motion  must  be  determined  upon  the  present 
state  of  facts.  A  substantial  injury  Las  been  done  to  the  plaintiff,  and,  there- 
being  no  certain  measure  of  the  damage,  the  court  will  adopt  the  cooise  allowed 
by  section  2284  of  the  Code,  and  impose  upon  the  defendant  a  One  of  $250, 
with  $30  costs  of  the  supplementary  proceedings  and  $10  costs  of  motion. 
Unless  the  fine  is  paid  within  10  days,  it  may  be  enforced  by  warrant  ot  eota- 
mitment,  according  to  law. 

Clark  e.  Liohtenbbro  et  tH. 

(Otty  Court  of  New  York,  Oenerai  Term.    October  81, 188B.) 

Fuusnro — Akbndmikt— Pisobition  or  Coubt. 

It  if  a  proper  exercise  of  the  discretionary  power  of  the  ooort  to  allow  {dalatllL. 
before  trial,  to  withdraw  her  oatise  of  action  on  the  "first"  undertaking  on  appml 
and  oontinue  it  on  the  "second"  undertaking,  both  undertakings  having  beengiveo 
to  secure  the  same  judgment,  and  the  partieB  thereto  being  the  same  in  each. 

Appeal  from  special  term. 

Action  by  Lizzie  H.  Clark  against  Moses  J.  Lichtenberg  and  others.  An 
order  was  entered  allowing  plaintiff  to  amend  her  complaint  on  terms,  from 
which  defendants  appeal. 

Argued  before  MoAdah,  C.  J.,  and  Holmb,  J. 

Wilder  and  Wilder  &  Lynch,  for  appellants.  WaJuman  <ft  LatUng,  tat 
respondent. 

Feb  Ocbiah.  The  court  may,  before  trial,  in  furtherance  of  Jastloe,  per- 
mit a  plaintiff  to  amend  his  complaint  by  abandoning  the  cause  of  action  al- 
leged, and  including  in  the  amended  pleading  one  or  more  causes  of  action  of 
a  different  class,  subject  only  to  the  restriction  that  they  all  belong  to  the  same 
class,  and  are  narrated  by  the  summons.  Brozon  v.  Leigh,  49  K.  Y.  78.  The 
plaintiff  herein  obtained  leave  to  withdraw  the  cause  of  action  on  what  is- 
called  the  "  first"  undertaking  on  appeal,  and  to  continue  it  on  what  is  denom- 
inated the  "second"  undertaking  on  appeal.  Both  causes  of  action  were  on 
contract;  were  given  to  secure  the  same  judgment;  and  the  parties  thereto 
were  the  same  on  each  obligation.  The  court  had  power  to  grant  the  amend- 
ment; and,  as  the  discretion  was  not  abused,  the  order  appealed  from  must 
be  aflirmed.  As  the  terms  imposed  as  a  condition,  $15,  were  light,  the  alfirm- 
ance  will  be  without  costs. 


MuRBAT  «.  Bbooeltk  Giit  B.  Co. 
(City  Cowrt  of  Brooklyn,  General  Term.    November  26, 18S9.) 

HoRSS  AND  Street  lUiLBOASg — Neoliobncb  op  Dbivir. 

In  an  action  aKalnst  a  street  railroad  company  for  personal  injuries,  there  \._ 
testimony,  which  was  contradicted,  that  wUle  defendant's  car  was  going  down 
bill,  at  the  rate  of  seven  miles  an  hour,  the  driver,  without  any  apparent  reason, 
applied  the  brake  with  such  force  as  to  give  the  car  a  sharp,  quick  jerk,  which 
hurled  the  plaintiff  from  the  front  platform.  Held,  that  the  quesUon  of  negligence 
was  properly  submitted  to  the  jury. 

Same— Instructions. 

Defendant  cannot  complain  of  an  instruction  that  "negligence  could  not  be  predi- 
cated upon  the  mere  question  of  speed,  unless  speed  was  one  of  the  elements  that, 
helped  to  cause  the  accident, "  as  speed  might  be  an  element  of  negligence,  in  eon- 
neotion  with  the  sudden  stopping  of  the  car. 
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S.  Daxxobs— Whkt  hot  Exmssm. 

A  verdict  tor  $18,000  for  Injuries  to  •  man  In  the  prime  of  life,  resulting  In  the 
amputation  of  a  leg  and  the  loss  of  the  use  of  an  arm.  Is  not  exoessive,  or  suoh  as 
to  suggest  prejudice,  partiality,  or  corruption  of  the  jury. 
-4.  Etioence — Expert  Tebtimont. 

Medical  testimony  on  the  condition  of  plaintiff's  left  arm  was  properly  admitted 
where  It  was  shown  that,  in  attempting  to  keep  on  the  car,  plaintiff  caught  hold 
of  the  rail  with  his  left  hand,  and  that  his  arm  was  soon  after  afflicted  with  pa- 
ralysis, though  nothing  was  tiie  matter  with  it  before. 

&  WiT:>B88 — CBOSS-EXAlfINA.TIOX. 

Where  the  driver  liad  testified  for  defendant  that  he  was  taking  his  oar  down 
as  be  usually  did,  plaintiff  was  properly  allowed  to  ask  him  if  he  usually  walked 
his  horses  across  J.  street^  and  also  to  oross-examine  him  on  his  schedule  time. 

Appeal  from  trial  term. 

Action  by  Thomas  Murray  against  the  Brooklyn  City  Railroad  Company  for 
personal  injuries.  There  was  a  verdict  in  plaintiff's  favor  for  $18,000,  and 
from  the  judgment  and  an  order  denying  a  new  trial  defendant  appeals. 

Argued  before  Clement,  C.  J.,  and  Van  Wyck,  J. 

Morria  <£  WhiUhoiue,  for  appellant.    TTiomas  E.  Peanall,  for  respondent. 

*  Yam  Wyok,  J.  We  have  carefully  read  and  scrutinized  all  the  testimony 
in  this  case,  and  are  of  the  opinion  Uiat  the  supposed  errors  relied  upon  by 
the  appellant  are  largely  bnilt  upon  counsel's  misapprehension  of  the  proof, 
though  we  will  review  every  question  raised  by  him,  in  the  order  of  bis  printed 
pointo. 

There  is  testimony  showing  that  the  driver  of  this  horse-car  was  going 
down  (trade  at  the  rate  of  seven  miles  an  hour,  with  the  plaintiff  and  sever^ 
other  passengers  on  the  front  platform,  when  he,  without  any  reason,  such  as 
avoiding  a  collision  with  another  team  or  with  a  person  crossing  the  street, 
suddenly  applied  his  brake  with  such  force  as  to 'give  the  par  a  sharp,  quick 
jerk,  which  hurled  tlie  plaintiff  off  the  platform  into  the  street,  though  he 
tried  to  hold  himself  on  the  platform  by  catching  the  rail  upon  the  dash-lmrd. 
His  leg  and  arm  were  injured,  resulting  in  the  amputation  of  the  former 
above  the  knee,  and  in  loss  of  the  use  of  tlie  latter.  This  testimony  was  con- 
tradicted. Such  testimony  certainly  presented  a  question  of  negligence  that 
ought  to  have  been  sul>mitted  to  the  jury.  Their  verdict  for  plaintiff  for 
S18.000  is  too  well  supported  thereby  to  be  disturbed  by  this  court,  unless  the 
damages  are  excessive,  or  there  is  some  error  in  the  admission  or  exclusion  of 
testimony,  or  in  the  instructions  given  to  the  jury. 

The  loss  of  a  leg  and  the  use  of  an  arm  are  very  serious  injuries  to  a  man 
in  the  very  prime  of  life;  and  we  are  unwilling  to  say  that  the  sum  awarded 
l>y  the  jury,  who  heard  the  evidence  of  his  suffering  and  pain,  and  saw  the 
-condition  of  this  unfortunate  man,  more  than  compensates  him  for  such  in- 
juries.  Many  verdicts  for  approximate  amounts  for  injuries  not  so  aggra- 
vated have  been  upheld  by  our  courts.  Ransom  v.  Railroad  Co.,  15  N.  Y. 
415:  Groves  v.  City  of  Ronhester,  39  Hun,  5;  Alberti  v.  Railroad  Co.,  43 
Hun,  421;  Dyke  v.  Railway  Co.,  45  N.  Y.  113;  HickinhoUom  v.  Railroad 
Co.,  15  N.  Y.  St.  Rep.  11 ;  Voss  v.  Railroad  Co.,  49  N.  Y.  Super.  Ct.  535,  affirmed 
100X.Y.621.  This  amountdoes  not  suggest  to  us  that  either  passion,  prejudice, 
ignorance,  mistake,  corruption,  or  perverse  disregard  of  justice  has  in  any 
way  influenced  the  jury.  Gra!/y.RailioadCo.,4iiii.Y. Super. Ct.l25;  Hick- 
inbottom  V.  Railroad  Co.,  15  N.  Y.  St.  Rep.  5;  2  Sedg.  Dam.  (2d  Ed.)  652. 

It  was  no  error  that  the  defendant  can  complain  uf  to  charge  that  negligence 
eould  not  be  predicated  upon  the  mere  question  of  speed,  unless  speed  was  one 
of  the  elements  that  helped  to  cause  the  accident.  It  is  a  well-known  law  of 
mechanics  that  the  stoppage  of  a  rapidly-moving  car  will  produce  a  more  vio- 
lent jerk  than  that  of  a  slow-moving  car.  Though  the  speed  alone  might  not 
be  negligence,  still  it  might  be  iin  element  thereof,  in  connection  with  tlie 
«adden  and  violent  application  of  the  brake  of  the  car. 
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Appellant  next  insists  that  the  medical  testimony  upon  the  condition  of 
plaintiffs  left  arm  ought  to  have  been  excluded,  on  the  contention  that  there 
was  no  evidence  that  tlie  arm  had  been  injured  in  the  accident.  This  conten- 
tion seems  to  be  based  upon  a  misapprehension  of  the  testimony,  for  it  cer- 
tainly tends  to  show  that  he  caught  hold  of  tlie  rail  of  the  dash-board  with  liia 
left  hand,  in  his  attempt  to  keep  upon  the  car,  which  must  have  wrenched  it 
severely,  and  that  his  arm  was  soon  after  afHicted  with  paralysis,  thouglv 
nothing  was  the  matter  with.it  before  the  accident. 

Appellant  next  urges  that  the  witness  Short  should  not  have  been  allowed 
to  tell  tlie  speed  of  the  car  in  crossing  Jay  street,  on  the  ground  that  it  was 
uncontradicted  that  the  car  stopped,  after  crossing,  before  it  reached  the  point 
where  the  accident  occurred.  This  is  another  luisconception  of  the  testimony; 
for  Short  says  he  saw  the  car  coming  across  that  street  at  the  rate  of  seven' 
miles  an  hour,  and,  as  it  reached  the  second  house  beyond,  the  jerk  took  place- 
which  threw  plaintiff  off,  and  the  testimony  of  the  plaintiff  and  bis  other  wit- 
nesses tends  to  show  the  same. 

It  was  proper  to  allow  plaintiff,  on  cross-examination  of  the  driver,  to  ask 
him  if  he  usually  walked  his  horses  a'-ross  Jay  street,  after  he  had  testified  un 
the  direct  that  he  was  taking  his  car  down  as  he  usually  did,  and  also  to  cross- 
examine  him  on  his  schedule  time.     We  think  the  case  is  free  from  emir. 

Judgment  and  order  appealed  from  must  be  aflBrmed,  with  coats. 


Daly  v.  Wise. 
(Common  Plea*  of  New  Vork  City  and  CourUy,  Oeneral  Term.    December  80,  ISBB.y 
Lahdlokd  and  Tsnakt — UNroBKisHED  Building — DErEcriva  Plcmbiko. 

On  a  covenant  to  pay  rent,  for  an  unfurnished  house,  the  landlord  may  recover 
where  the  tenant,  after  oGcup.vin^  the  premises  some  time,  quits  on  account  of  de- 
fective plumbing  of  which  the  landlord  liad  no  knowledge. 

Appeal  from  district  court. 

Action  by  Mitria  L.  Daly  against  John  S.  Wise,  to  recover  rent  On  trial 
in  the  district  court,  judgment  was  rendered  for  defendant,  from  which  plain- 
tiff appeals. 

Argued  before  Van  Hoesen  and  Bookstaver,  JJ. 

Daly,  Hoyt  A  Mason,  for  appellant.    /.  Seargant  Cram,  for  appellee. 

Feb  Cdriam.  No  objection  was  made  to  the  admission  in  evidence  of  the 
report  made  by  the  sanitary  inspector  to  the  board  of  health,  and  therefore- 
we  are  not  called  on  to  express  any  opinion  as  to  the  right  of  the  defendant  to 
use  dottiunanta  of  that  description  in  maintaining  his  defense.  That  this  case 
was  wrongly  decided  by  tlie  justice  admits  of  no  doubt  whatever.  The  land- 
lord was  nut  bound  to  repair.  Ko  fraud  or  deceit  is  charged.  It  is  conceded  that 
the  defects  In  the  plumbing,  whatever  they  were,  were  not  known  to  the 
landlord.  The  defendant  was  told  before  the  lease  was  made  that  "the  land- 
lord was  very  stiff,  and  was  determined  nut  to  put  in  anything  new."  It  is- 
dear  that  the  defects  were  not  patent,  for  it  is  proved  that  the  olfactories  of 
the  defendant  and  his  family  were  not  unpleasantly  assailed  till  some  time- 
after  they  had  become  occupants  uf  the  house.  If  a  foul  smell  had  been  per^ 
ceptible  to  any  one  who  entered  the  building,  the  defendant  must  have  dis- 
covered it  in  making  his  examination  of  the  house  with  a  view  to  hiring. 
The  case,  therefore,  is  a  simple  and  familiar  one.  A  tenant  hires  an  unfur- 
nished house,  and  soon  after  moving  in  discovers  that  the  plumbing  is  defect- 
ive. Thereupon  he  quits  the  house,  and  declares  the  lease  to  be  null  and 
void.  Can  he  lawfully  do  so?  The  justice  decided  that  he  may.  That  de- 
cision is  in  violation  of  the  well-settled  law  of  this  state.  Such  a  decision 
.would  never  have  been  dreamed  of  if  the  defect  in  the  house  had  been  any- 
where else  than  in  the  plumbing.    The  two  words  "sewer  gas"  liave  not 
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yet  entirely  npset  the  law  of  landlord  and  tenant,  notwithstanding  the  re- 
peated efforts  that  have  been  made  to  bring  about  such  a  result.  Tlie  law  of 
New  "york  Is  that  there  is  no  implied  warranty  that  demised  premises  are 
tenantable.  Mayer  v.  Moller,  1  Hilt.  491 ;  Clmea  v.  WUlouyhby,  7  Hill,  83. 
A  recovery  may  be  had  upon  the  covenant  to  pay  rent,  unless  the  tenant  has 
been  evicted,  or  has  rescinded  the  contract  of  letting  because  of  the  landlord's 
fraud.  Of  course,  fraud  cannot  be  charged  where  an  intent  to  deceive  does 
not  exist.  The  svlenter,  i.  e.,  a  guilty  knowledge  and  a  deceitful  intent,  must 
be  alleged  and  proved,  wherever  fraud  is  relied  on  as  a  ground  of  action  or  of 
defense.  The  defense  in  this  case  is  not  fraud,  for  the  innocence  of  the  land- 
lord is  conceded. 

Nor  is  there  any  reason  for  the  contention  that  the  tenant  was  evicted, 
either  actually  or  constructively.  He  left  of  his  own  free  will,  though  no  act 
at  the  landlord  interfered  with  his  enjoyment  of  the  premises.  Thelandlord, 
instead  ot  preventing  him  from  the  full  enjoyment  of  the  dwelling,  went  be- 
yond the  line  of  duty  marked  out  by  the  law,  and  volunteered  to  remove  the 
defects  in  the  plumbing.  No  delay  or  procrastination  could  be  complained 
of,  for  such  was  the  promptitude  of  the  landlord's  action  that  the  tenant's 
wife  pleaded  for  delay.  It  is  not  pretended  that  the  landlord  in  any  way 
invaded  the  demised  premises,  and  excluded  the  tenant  from  the  possession  or 
enjoyment  of  any  part  of  the  thing  demised.  It  is  plain,  therefore,  that  there 
was  no  actual  eviction.  It  is  quite  as  clear  that  there  was  no  constructive 
eviction.  It  has  been  held  that  there  is  a  constructive  eviction  where  the 
landlord  maintains,  npon  bis  own  premises,  a  nuisance  that  seriously  inter- 
feres with  the  tenant's  enjoyment  of  the  demised  premises,  when  all  are  under 
the  same  roof.  The  entertainment  of  prostitutes  upon  his  own  premises  by 
the  landlord,  {Dj/ett  v.  Pendleton,  8  Cow.  727,)  and  the  keeping  of  the  waste- 
pipes  in  the  landlord's  premises  in  so  defective  a  condition  that  foul-  odors 
from  them  penetrated  the  tenant's  apartments,  and  made  them  uninhabitable, 
{Bradley  v.  De  Goicouria,  12  Daly,  397,)  were  cases  in  which  the  act  charged 
upon  the  landlord  was  the  maintenance  of  a  nuisance  on  his  own  premises 
that  deprived  the  temmt  of  the  enjoyment  of  the  demised  premises.  This 
case  is  not  of  that  description.  Here  there  is  no  complaint  that  the  mainte- 
nance by  the  landlord  of  a  nuisance  interfered  with  the  tenant's  possession, 
but  it  was  the  landlord's  nuisance  that  led  to  the  decision  in  Bradley  v.  De 
tioicouria,  supra,  a  case  that  seems  to  have  t>een  greatly  misunderstood, 
though  the  point  decided  is  clearly  stated  in  the  opinion  of  the  chief  justice, 
from  which  we  quote:  "If  a  tenant  is  deprived,  by  the  wrong^ful  act  of  the 
landlord,  of  the  beneBcial  use  of  the  premises,  and  is  compelled  thereby  to 
quit  and  abandon  them,  it  amounts  to  what  has  been  called  a  <  constructive 
eviction.' "  What  wrongful  act  of  this  landlord  deprived  this  tenant  of  the 
beneficial  use  of  these  premises.  Evidently,  Bradley  v.  De  Ootoouria  gives 
DO  support  to  the  defense.  The  case  of  Lavrrence  v.  Burrell,  17  Abb.  N. 
C.  312,  was  decided  in  the  city  court,  and  is  so  palpably  erroneous  that  no 
time  need  be  spent  in  exposing  its  errors.  The  case  of  Wilson  v.  Finchr- 
Hatton,  L.  B.  2  Exch.  Div.  336,  upon  which  the  tenant  relies,  has  no  bear- 
ing upon  the  point  in  controversy.  That  case  was  decided  with  special  refer- 
ence to  its  own  peculiar  circumstances,  and  it  was  not  intended  to  disturb  the 
settled  rules  of  law  governing  demises  of  real  property.  Sir  Fitzroy  Kelly, 
G.  B.,  said:  "The  question  we  have  to  determine  is  whether,  on  an  agreement 
at  this  nature,  which  is  an  agreement  for  the  letting  and  hiring  of  a  house  in 
what  is  considered  a  fashionable  district,  at  a  high  rent,  for  three  months  at 
the  height  of  the  season,  if  the  house  prove  not  merely  not  habitable,  and 
not  reasonably  Qt  for  occupation,  but  In  some  respects  so  unsuitable  for  the 
accommodation  of  those  who  intend  to  occupy  it  that  they  could  not  reside  in 
it,  even  tor  one  night,  without  danger  to  ttieir  health,  •  •  *  the  hirer 
<M(  that  house  is  at  liberty  to  consider  the  agreement  at  an  end,    *    *    • 
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and  resist  all  demands  for  rent."  The  drains  in  the  house  were  bad,  and 
under  the  rooms  in  the  basement  a  deposit  of  faecal  substance  was  found. 
The  landlord  was  willing  to  repair  the  drains,  but  it  woald  have  taicen  a  con- 
siderable part  of  the  term  of  the  demise  to  do  the  work,  and  the  tenant  refused 
to  retain  possession  or  to  pay  the  rent.  The  turning  point  of  the  case  was 
that  the  house  was  a  furnished  house.  Said  Chief  Baron  Kelly:  "The  cir- 
cumstances In  which  furnished  houses  are,  and  those  in  wliich  real  property 
is,  demised  difFer  very  greatly.  Where  real  property,  such  as  a  house  and 
lands,  is  taken  by  a  tenant  in  a  state  so  dilapidated  as  to  require  a  large  ex- 
penditure of  money  to  pot  it  into  repair,  to  hold  that  the  contract  contained 
an  implied  condition  that  the  lessor  should  put  such  premises  into  repair 
would  be  clearly  contrary  to  the  intention  of  the  parties.  Wlien,  however,  a 
person  takes  a  furnished  house  for  a  brief  period  of  time,  it  is  clear  that  he 
expects  to  find  it  reasonably  flt  for  occupation  from  tlie  very  day  on  which  he 
intends  to  enter,  and  the  lessor  is  well  aware  that  this  is  the  view  enter- 
tained by  the  tenant."  Again  he  says:  "There  is  an  implied  condition  that 
a  furnished  house  shall  be  in  a  good  and  tenantable  condition  mm*  from 
the  very  day  on  which  the  tenancy  is  dated  to  begin."  Baron  Pollock  said: 
Looking  at  the  subject-matter,  it  is  clear  that  such  a  contract  does  not  come 
within  the  rules  laid  down  in  the  judgment  in  Jones  v.  Just,  L.  B.  3  Q.  B. 
202;  "but  although,  in  the  case  of  a  furnished  house,  many  of  the  incidents 
which  attach  to  a  demise  of  realty  may  be  applicable,  inasmuch  as  the  rent 
does,  in  a  sense,  issue  out  of  the  realty,  still  the  rent  paid  for  a  furnished 
house,  such  as  this,  is  not  merely  rent  for  the  use  of  the  realty,  bat  a  sum 
paid  for  the  accommodation  afforded  by  the  use  of  the  house,  with  all  its  ap- 
purtenances and  contents,  during  the  particular  perioil  of  three  months  for 
which  it  is  taken."  Baron  Huddlesxon  said:  "I  think  there  is  an  implied 
condition  that  the  furnished  house  *  *  *  shall  be  reasonably  and  decently 
fit  for  occupation;"  and  he  cited  the  opinion  of  Shaw,  C.  J.,  in  Button  v. 
Oerrish,  9  Cush.  94,  to  the  effect  that  there  is  an  implied  warranty  that  fur^ 
nished  lodgings  in  a  lodging-house  are  flt  for  such  use.  It  is  evident  that 
the  case  of  Wilson  v.  Fiiich-Hatton  is  not  applicable  to  this  case,  and  that  it 
was  not  intended  to  disturb  the  law  of  real  property,  or  to  hold  that  there  is 
an  implied  covenant  that  a  dwelling,  unfurnished,  is  fit  for  occupation.  By 
our  law,  tlie  right  of  the  pluiutiS  to  a  judguient  is  incontestable.  We  have 
looked  at  the  cases  cited  by  the  justice  in  liis  opinion,  and  none  of  them,  save 
those  we  have  commented  upoi),  have  any  bearing  upon  the  question  in  con- 
troversy.   The  judgment  of  the  district  court  must  be  reversed. 


Price  e.  Gkant,  Sheriff. 
{/Common  FUcts  of  New  York  Ctty  and  County,  Oeneral  Term.    December  SO,  18S8.) 

1.  DiSTKICT  COUHTS — JCHIBDICTION — ^AOTIOHS  ASAINST  SBERm. 

In  the  abseDce  of  any  statute  depriving  district  courts  of  Jurisdiction  in  cases 
where  the  sheriff  is  a  party,  they  have  jurisdiction  in  an  action  against  him  for  the 
recovery  of  a  chattel ;  the  same  being  expressly  conferred  by  Code  Civil  Proc.  N.  Y. 
1 8215,  providing  that  each  district  court  of  the  city  of  New  York  has  jurisdiction 
of  an  action  In  which  a  justice  of  the  peace  has  jurisdiction,  as  prescribed  in  sec- 
tions 1737,  2S61-3863,  as  subdivision  7  of  section  i&62  gives  justices  jurisdiction  of 
actions  for  the  recovery  of  chattels  where  the  value  does  not  exceed  t^OO. 

9.  BJlMI — COMSTRUCTION  OW  STATUTE. 

The  tact  that  section  2865,  which  gives  justices'  oonrts  jurisdiction  in  actions 
against  county  ofllcers,  is  not  made  applicable  to  district  courts,  does  not  deprive 
the  latter  of  jurisdiction  in  actions  of  replevin  where  a  sherlS  is  a  party. 

Appeal  from  district  court. 

Action  by  Moses  Price  against  Hugh  J.  Grant,  sheriff  of  the  city  and 
oounty  of  New  York,  to  recover  possession  of  certain  personal  property.  De- 
fendant interposed  a  demurrer  that  the  court  had  no  jurisdiction  of  the  ao- 
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tion,  for  that  it  was  against  a  county  officer.  From  the  judgment  of  the 
'Coui't  sustaining  the  demurrer  and  dismissing  the  complaint  plaintiff  appeals. 

Code  Civil  Fioc.  N.  Y.  §  3215,  provides  tliat  ench  district  court  of  the  city 
of  New  York  has  jurisdiction  of  an  action  in  which  a  justice  of  the  peace  has 
jurisdiction,  "as  prescribed  in  sections  1737,  2861-28t)3,  of  this  act,"  except 
that  subdivisions  of  section  2862,  giving  justices  jurisdiction  of  an  nction  for 
a  tine  or  penalty  not  exceeding  $20U,  and  subdivisions  1  and  4  of  section  2863, 
-denying  to  justices  jurisdiction  where  the  people  of  the  state  are  a  party,  (un- 
less for  fines  or  penalties  within  $200,)  and  in  actions  on  mutual  accounts 
wliere  the  total  amount  proven  shall  exceed  $400,  shall  not  apply  to  actions 
tjrought  in  either  oC  such  district  courts.  Section  2865  confers  on  justices' 
courts  jurisdiction  in  actions  against  county  officers,  but  is  not  made  appli- 
cable to  district  courts. 

Argued  before  Van  Hoesen  and  Bookbtavee,  JJ. 

Solomon,  Kantrotoltz  <&  Eaberg,  for  appellant.  W.  Bourke  Cockran,  for 
respondent. 

Per  Cubiau.  An  action  to  recover  a  chattel  falls  within  the  denomina- 
tion of  actions  cognizable  in  a  district  court,  and  therefore  the  court  below 
had  jurisdiction  of  this  action  unless  some  statute  deprives  district  courts  of 
Jurisdiction  in  cases  in  which  the  sheriff  is  a  party.  It  was  the  duty  of  the 
defendant  to  point  out  the  statute  that  thus  limits  the  jurisdiction  of  those 
couits  in  actions  for  a  chattel.  There  is  no  doubt  that  a  district  court  has 
only  such  jurisdiction  as  is  conferred  by  statute,  (section  3215,  Code  Civil 
Pruc.,)  nor  is  there  any  doubt  that  there  are  certain  classes  of  cases  over 
which  the  law  forbids  those  courts  to  exercise  Jurisdiction,  (section  1286, 
<3onaolidation  Act.)  The  only  persons  whom  the  statute  expressly  exempts 
from  amenability  to  the  district  courts  are  executors,  administrators,  and  the 
municipal  corporation  of  the  city  of  New  York.  Section  1286,  just  cited. 
There  is  no  pretense  that  there  is  any  statute  which  declares  that  » district 
court  shall  not  have  jurisdiction  of  an  action  against  a  sheriff.  It  is  said, 
however,  that  jurisdiction  is  not  expressly  conferre<l.  Tlmt.  we  think,  is  a 
mistake.  As  was  said  by  the  supreme  court  in  Jansen  v.  Stoutenhergh,  9 
Johns.  369,  which  was  an  action  brought  in  a  justice's  court  against  a  sheriff, 
where  the  action  falls  within  the  denomination  of  actions  cognizable  by  a  jus- 
tice it  may  be  maintained  as  well  against  a  sheriff  as  against  any  other  per- 
son, where  there  is  nothing  to  take  away  the  justice's  jurisdiction. 

But  it  is  argued  that  section  2865  of  the  Code,  which  expressly  confers  upon 
Justices'  courts  jurisdiction  of  actions  against  county  officers,  is  not  made  ap- 
plicable to  district  courts:  and  that,  if  justices'  courts  derive  their  jurisdic- 
tion over  county  officers  from  that  section,  tlien,  inasmuch  as  it  does  not  ap- 
ply to  district  courts,  there  is  no  provision  of  law  that  vests  those  courts  with 
Jurisdiction  of  actions  against  those  officials.  The  answer  to  thxt  argument 
is  plain.  It  is  not  ITy  virtue  of  section  28t°>5  that  justices'  courts  possess  juris- 
-diction  in  actions  against  county  officers.  Why  that  section  was  ever  inserted 
In  the  Code  is  a  mystery,  for  Mr.  Throop,  the  codifier,  says  in  his  note:  "This 
section  is  probably  unnecessary. "  Section  2868  enumerates  the  cases  in  whicli 
a  justice  shall  not  have  jurisdiction,  and  except  in  those  specified  cases  he  has 
jurisdiction  of  ail  cuustrs  of  action  embraced  within  the  terms  of  section 
2862.  Sections  2862  and  2863,  taken  togetlier,  fix  the  limits  of  a  justice's 
jurisdiction.  Those  two  sections,  coupled  with  sections  1285  and  1286  of  the 
consolidation  act,  deBne  the  jurisdiction  of  the  district  courts;  and,  as  we 
have  already  said,  there  is  not  in  any  of  them  a  word  that  takes  a  cnse  against 
the  sheriff  out  of  the  jurisdiction  of  a  justice's  court,  or  out  of  tlie  jurisdiction 
of  a  district  court.  The  fallacy  of  tiie  defendant's  argument  will  be  clearly 
seen  by  taking  the  following  extract  from  section  2865:  "An  action  cognizable 
by  a  justice  of  the  peace  .may  be  brought  by  or  against  a  natural  pei-sun  in  his 
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own  right."  If  the  argument  of  the  defendant  be  sound,  then  a  Justice  has 
jurisdiction  of  an  action  by  or  against  a  natural  person  Ijecuuse  section  2865 
confers  it  upon  him:  but  a  district  court  cannot  entertain  any  action  whatever 
by  or  against  a  natural  person  because  the  section  referred  to  does  not  apply 
to  district  courts.  The  futility  of  that  contention  is  palpable.  Thejadgment 
must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  plaintiff  and  ap- 
pellant. In  other  words,  the  defendant,  conformably  to  the  usual  practice  in 
cases  of  demurrer,  may  answer  over  on  payment  of  costs. 


Slayin  v.  Matob,  Etc.,  o»  thb  Citt  of  New  Yose. 
(Superior  Court  of  New  Yotit  City,  General  Term.    June,  1888.) 

DXTBorrvB  Sidewalks — Btisbiicb. 

In  an  action  for  Injuries  alleged  to  have  been  canaed  by  slippInK  on  ioe  negU- 
gently  allowed  to  remain  on  an  nnsafely  graded  sidewalk,  where  there  ia  no  evi- 
denoe  aa  to  the  cause  of  plaintiff's  sUppiog,  a  judgment  for  defendant  is  proper. 

Appeal  from  jury  term. 

Action  by  Ann  Slavin  against  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York,  for  personal  injuries.  Judgment  on  rerdict  for  defend- 
ant, plaintiff's  motion  for  new  trial  denied,  and  she  appeals. 

Argued  before  Sedgwick,  C.  J.,  and  Freedman,  J. 

Thoma$  Nolan,  for  appellant.     Thomas  P.  Wicket,  for  respondent. 

Sedowiok,  J.  The  action  is  fordamages  to  the  plaintiff  from  her  slipping 
upon  ice  that  had  been  negligently  sufFf  red  to  remain  upon  a  sidewalk  of  un- 
safe grading.  The  plaintiff  gave  no  testimony  to  show  that  her  slipping,  she 
testifying  that  she  did  slip,  was  caused  by  the  ice  upon  the  sidewalk,  or  the 
grading  of  the  sidewalk.  She  testitied  that  she  slippied  and  fell  on  the  side- 
walk, and  that  there  was  ice  between  the  stones  that  formed  the  pavement. 
The  cause  of  her  slipping  she  does  not  allude  to,  and  she  does  not  say  that  she 
slipped  upon  ice.  Perhaps  upon  the  trial  she  testified  to  other  things.  On 
this  appeal  the  case  is  the  only  resort  for  the  testimony.  There  are  o&er  rea- 
sons for  the  appellant's  having  no  right  to  a  reversal  of  the  judsment.  It  ap- 
pears, however,  that  she  had  no  cause  of  action  upon  the  merits.  Judgment 
and  order  appealed  from  affirmed,  with  costs.    All  concur. 


Lane  et  al.  v.  Bosenburs  et  at. 
(Superior  Court  of  New  York  CUy,  General  Term.    June,  1888.) 

CONVKKSIOIl — EVIDXNGB. 

In  an  action  for  conversion  of  goods  in  which  plaintiffs  claimed  a  special  property 
as  factors,  plaintiffs  admitted  that  they  had  notified  their  oonsienors  that  th^  hM 
sold  the  goods,  but  showed  that  their  consignors  refused  to  ratUy  the  sale.  But  it 
appeared  that  plaintiffs  persisted  in  claiming  that  the  sale  was  bona  fide  and  irrev- 
ocable; that  the  sale  was  a  formal  one,  an  account  of  it  appearing  on  plaintUEs' 
books;  that  they  permitted  their  vendee  to  sell  and  deliver  the  goods;  that  defend- 
ants, in  good  faith,  bought  the  goods  of  plaintiffs'  vendee,  and  paid  him  for  them; 
and,  though  plaintiffs  attempted  to  show  that  the  sale  was  rescinded  as  iietween 
them  and  their  vendee,  no  actual  rescission  was  shown.  Plaintiffs  did  not  request 
submission  to  the  jury.  Held,  that  the  trial  court  properly  directed  a  verdict  for 
defendants  as  it  did  not  appear  that  plaintiffs  had  not  parted  with  their  special 
property,  and  the  fact  that  their  vendee  made  false  reports  to  them  after  hia  sale 
to  defendants  was  immaterial. 

Appeal  from  jury  term. 

Action  for  conversion  of  personalty  by  Jonas  H.  Lane  and  another  against 
Charles  Rosenburg  and  another.  Judgment  on  a  verdict  directed  bytbeooozt 
for  defendants,  and  plaintiffs  appeal. 

Argued  before  Sedgwick,  G.  J.,  and  Fbeedhan,  J. 

Jf.  1^.  Divine,  for  appellants.    Ktcfiard  T.  Newcamhe,  for  respondents. 
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Fbbedhan,  J.  No  error  constituting^  ground  for  reversal  appears  to  have 
been  committed  in  ttie  ndmission  or  exclusion  of  evidence,  and  the  only  re- 
maining question  is  whether,  upon  the  whole  case,  the  verdict  which  was  di- 
rected for  the  defendants  was  properly  directed.  Tiie  action  was  for  conver- 
sion. To  maintain  it,  the  plaintiffs,  under  the  circumstances  of  the  case, 
were  bound  to  show  that  tliey  had  not  parted  with  their  special  property 
in  the  goods.  The  defendants  denied  the  conversion,  and  claimed  to  have 
parchased  the  goods,  in  the  regular  course  of  their  business,  from  one  Charle» 
D.  Steams.  The  goods  had  been  consigned  by  the  Shaw  Olove  Ck>mpany 
to  the  plaintiffs  for  sale,  and  the  plaintiffs,  as  factors,  claimed  a  special 
property  in  them,  for  advances  made  by  them.  Upon  the  trial  the  plain- 
tiffs admitted  that  they  had  notified  the  Shaw  Olove  Company,  their  consign- 
ors, that  the  goods  had  been  sold  by  them  to  said  Stearns;  and  they  sought 
to  overcome  the  force  of  that  fact  by  showing  that  the  company  had  re- 
fused to  ratify  the  transaction.  But  it  further  appeared  that  notwithstand- 
ing such  refusal  the  plaintiffs  persisted  in  claiming,  as  against  the  company, 
that  the  sale  had  been  a  bona  fide  and  irrevocable  one,  and  that  the  com- 
pany, if  desirous  to  redeem,  must  redeem  from  Stearns,  who  would  permit 
redemption  upon  certain  conditions,  which  had  been  made  part  of  the  con- 
tract of  sale.  It  also  appeared  that  a  formal  sale  was  nuide  by  the  plaintiffs  U> 
Steams,  who  was  a  salesman  in  their  employ;  that  the  books  of  the  plaintiffs 
contained  an  account  allowing  such  sale;  that  thereafter  the  plaintiffs  per- 
mitted Stearns  to  sell  and  deliver  the  goods;  that  the  defendants  bouglit  them 
from  Steams  without  knowledge  of  any  claim  thereto  by  the  plaintiffs;  that 
they  paid  for  them  to  Stearns;  and  that  they  were  led  to  believe,  and  had  rea- 
son to  believe,  that  the  goods  actually  were  the  property  of  Stenrns.  One  of 
the  circumstances  inducing  such  belief  was  a  statement  made  to  them  by  a 
stockholder  in  the  Shaw  Glove  Company,  who  had  been  sent  on  by  the  com- 
pany to  endeavor  to  sell  all  the  goods  remain!  ng  in  plaintiffs'  hands  for  enougli. 
to  pay  the  amount  of  the  plaintiffs'  claims  for  advances,  and  all  commissions 
and  charges,  that  Stearns  had  l>ecorae  the  owner.  To  surmount  the  difficul- 
ties standing  in  the  way  of  a  recovery  by  reason  of  the  facts  stated,  the  plain- 
tiffs then  attempted  to  show  that  in  consequence  of  the  refusal  of  the  com- 
pany to  ratify  the  transaction  the  sale  was,  as  between  themselves  and  Stearns, 
rescinded:  but  the  testimony  was  insutBcient  to  establish  actual  rescission. 
Upon  tlie  whole  case,  the  evidence  preponderated  so  much  in  favor  of  the  de- 
fendants that  if  the  case  bad  been  submitted  to  the  jury,  and  their  verdict  had 
been  in  favor  of  the  plaintiffs,  sncli  verdict  would  not  be  permitted  to  stand.. 
Under  these  circumstances,  the  tnal  judge  was  justified  in  directing  a  verdict 
for  the  defendant^,  especially  as  tlie  plaintiffs  made  no  request  to  be  allowed 
to  go  to  the  jury.  For  the  reasons  already  stated,  the  additional  fact  that 
after  the  sale  by  Stearns  to  the  defendants,  and  the  payment  made  by  them. 
Steams  made  false  reports  to  the  plaintiffs,  could  not  change  the  result.  The' 
judgment  should  be  affirmed,  with  costs.     All  concur. 


Cochrane  v.  Hawyer  et  al. 

(Supreme  Court,  General  Term,  Third  Department.    December  11, 1888.) 

BlSETS  or  Dkvisbbr — Mobtoaoes  on  Laxsb  Dbtibbo. 

Rev.  Bt.  N.  Y.  p.  749,  %  4,  (8  Rev.  St.,  7th  Ed.,  p.  2205)  providing  that,  whenever  any- 
real  estate  subject  to  a  mortgage  executed  by  a  testator  shall  pass  to  a  devisee,  tb» 
latter  shall  satisfy  the  mortgage  out  of  his  own  property.  In  the  absence  of  a  con- 
trary expreaa  direction  in  the  will,  does  not  apply  to  a  mortigage  executed  by  a  tes- 
tator to  indemnify  the  mortgagee  from  liability  for  accommMation  indorsements, 
to  be  made  by  him :  and  a  note  on  which  the  mortgagee  becomes  indorser  and  whictk 
the  mortgage  is  assigned  to  secure,  is  payable  out  of  the  testator's  personalty. 

Appeal  from  special  term.  Columbia  county. 
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Action  to  foreclose  a  mortgage  by  Aaron  Y.  S.  Cochrane  against  Chanoel- 
ior  Hawver.  executor  of  James  £.  McClure,  deceased,  Clara  V.  McClure,  and 
■others.  The  mortgage  was  executed  by  decedent  during  his  life-time  to  one 
Lucius  Moore  to  secure  bim  from  liability  as  iiidorser  on  notes  thereafter  made. 
He  thereafter  indoraed  a  note  for  decedent,  and  this  note  and  the  mortgage 
were  assigned  to  plaintiff.  A  judgment  was  rendered  directing  that  the 
murtga^e  be  paid  out  of  the  decedent's  personal  estate,  and  the  executor  ap- 
peals. 3  Itev.  St.  N.  Y.  (7th  Ed.)  2205,  referred  to  in  the  opinion,  provides 
that  whenever  any  real  estate,  subject  to  a  mortgage  executed  by  a  testator, 
shall  pass  to  a  devisee,  the  latter  shall  discharge  and  satisfy  the  mortgage  out 
-of  bis  own  property,  unless  there  is  an  express  direction  to  the  contrary  in  the 
■will. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Inqalls,  JJ. 

Chancellor  Havroer,  pro  se.  Burgess  Speed,  {A.  Frank  B.  Chaee,  of  conn- 
'Sel,)  for  respondent  Clara  Y.  McClure. 

Lbabned,  p.  J.  The  deceased,  some  16  years  before  making  the  note  In 
■question,  executed  a  mortgage  to  Moorcj  to  secure  him  against  liability  for 
-accommodation  indorsements  to  be  made.  After  making  the  note,  he  obtained 
the  indorsement  of  Moore,  and  had  the  note  discounted  at  a  bank.  Subse- 
quently, he  married  Clara  Y.,  one  of  defendants.  Alter  his  marriage,  he 
■died,  leaving  his  widow  surviving,  and  having  made  a  will  by  which  he  gave 
his  property  in  trust  for  his  child.  The  note  has  not  been  paid  by  the  maker, 
■or  his  estate;  but  the  note  and  the  mortgage  have  been  assigned  to  the  plain- 
tiff. It  therefore  becomes  important  to  the  widow  that  the  note  should  be 
paid  by  the  executor,  out  of  the  personal  estate,  which  is  ample. 

No  question  has  been  made  wlietlier  Moore  could  maintain  an  action  of 
foreclosure  until  he  had  been  obliged  to  pay  and  had  paid  the  note.  If  he 
could  not,  then,  of  course,  neither  could  the  plaintiff.  But  we  do  not  pass 
-on  this. 

Of  course,  there  are  cases  in  which  the  creditor,  in  order  to  collect  his  debt, 
is  entitled  to  the  benefit  of  securities  held  by  the  surety.  But  this  right  of 
the  creditor  is  fur  his  benelit.  It  is  not  for  the  purpose  of  controlling  the 
question  of  marshaling  the  assets  of  tlie  principal  debtor.  Therefore,  this 
right  of  the  creditor  is  of  no  consequence  in  this  case.  The  old  rule  was  that 
-a  debt,  though  secured  by  a  mortgage,  was  to  be  paid  by  the  executor  out  of 
personal  property.  That  rule  is  changed  by  Bev.St.  p.  749,  g  4,  (3  liev.  St  2f. 
Y.,  7th  £d.,  p.  2205;)  and  the  only  question  here  is  whether  that  statutory  pro- 
vision applies  to  this  case.  The  reason  of  the  statute  was  undoubtedly  that, 
though  legally  the  mortgage  is  collateral  to  the  debt,  yet  it  is  ordinarily 
thought  of  as  the  principal  thing.  The  legislature  saw  that  a  testator,  devis- 
ing property  which  was  subject  to  a  mortgage,  would,  usually  intend  that  the 
■devisee  should  take  the  land  with  the  burden,  and  would  not  intend,  unless 
he  so  expressly  stated,  that  his  personal  property  should  be  used  to  relieve 
the  land.  The  legislature  thus  gave  to  a  will  the  effect  which  the  testator 
undoubtedly  would  intend.  8u,  also,  as  to  an  intestate.  But  a  mortgage  of 
the  kind  in  this  case  is  very  different.  The  mortgagor  does  not  intend  to 
permanently  burden  his  estate.  He  only  desires  to  secure  his  surety.  Hein- 
teuds  to  perform  to  his  surety  the  duty  of  paying  the  debt,  and  does  not  de> 
sire  that  the  surety  shall  pay,  and  then  foreclose.  The  mortgage  is  not  given 
to  the  creditor  as  security  for  the  debt.  It  is  a  collateral  affair,  intended 
merely  to  keep  safe  tlie  surety.  It  is  conditioned  on  the  event  that  the  surety 
euSer  loss.  The  land  is  not  speciQcally  appropriated  to  the  payment  of  the 
debt.  It  is  appropriated  only  to  the  indemnity  of  the  surety.  The  reason, 
therefore,  of  the  statute  fails;  and  though,  as  urged,  the  language  may  be 
broad,  yet  we  are  confident  that  this  case  is  nut  within  the  intent  of  the  stat- 
ute.   We  think,  therefore,  that  the  learned  justice  was  right  that  the  widow 
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is  entitled  to  the  marshaling  of  assets  which  was  provided  for  by  Mie  decree;: 
that  is,  that  the  debt  is  to  be  paid,  if  possible,  out  of  the  personal  estate.    Judg- 
ment afflrmed.  with  coats  against  the  executor,  to  be  paid  out  of  the  estate^ 
AH  concur. 


In  n  GiixiES'  Wiix. 

(Supreme  Court,  General  Term,  Seco/nA  Department.    December  10, 188B.) 

'WiLua — Pkobatx  anh  Comtbbt— Vaoatino  Dbckbs. 

A  decree  admitting  a  will  to  probate  on  default  of  contestant  will  not  be  vacatedi 
on  coDtestant'B  application,  wbere  there  is  no  aUeKation  of  testamentary  incapacity 
of  decedent,  and  tbe  ground  of  contest  is  simply  that  the  widow  and  omldren  were^ 
insufficiently  providea  for  by  tbe  will. 

Appeal  from  surrogate's  court,  Bockland  county. 

Sarah  £.  Gillies  and  others  moved  to  open  a  decree  admitting  the  will  of 
John  W.  Gillies,  deceased,  lo  probate.  The  decree  was  entered  on  default  or 
applicants,  who  were  contestants.  The  motion  was  denied,  and  tbe  appli^ 
cants  appeal. 

Argued  before  Barnard.  P.  J.,  and  Fbatt.  J. 

B.  T.  Lovatt,  for  appellants.    Irving  Broum,  for  respondents. 

Barnard,  F.  J.  Tbe  proceedings  by  proponents  were  regular.  The  cita- 
tion to  prove  the  will  was  returnable  October  81, 1888.  The  hearing  was  ad- 
joamed  from  time  to  time  until  the  5th  of  January,  1889,  when,  no  one  ap- 
pearing to  oppose,  the  will  was  admitted  to  probate.  The  witnesses  to  the- 
will  had  been  examined,  in  the  presence  of  the  contestants,  at  one  of  the  pre- 
vious hearings,  and  on  this  day  the  investigation  was  closed  by  proof  on  the 
part  of  proponents  as  to  the  custody  of  the  will.  The  fifth  of  January  hearing 
was  agreed  toby  tlie  proponents,  and  by  the  attorney  representing  the  conteat- 
ant,  for  the  purpose  of  procuring  an  adjournment.  The  regular  attorney  for 
contestants  says  he  told  his  representative  to  adjourn  tbe  case  to  9th  July, 
1889.  The  contestants'  attorney's  representative  says  he  at  once  sent  a  letter 
to  his  principal,  stating  the  real  day  flxed  by  the  court.  As  against  the  re- 
spoTKlents,  the  appellants' case  rests  upon  the  receipt  by  tbe  appellants'  attor- 
ney of  this  notice.  The  question  of  opening  the  default  is  not  to  be  deter- 
mined by  the  power  of  the  court  to  open  the  probate,  but  by  some  injury  to  ap- 
pellant which  will  result  by  letting  the  decree  stand.  No  such  injury  is- 
claimed.  The  contest  on  the  probate  seems  to  rest  upon  an  allegation  that  the 
widow  and  children  are  insuiliciently  provided  for  by  the  will.  There  is  no- 
allegation  that  testator  was  incompetent,  or  was  defrauded,  or  forced  to  make 
the  will.  The  surrogate,  who  had  heard  the  witnesses  to  the  will,  was  likely 
to  know  what  real  cause  for  contest  there  was;  and,  in  tbe  absence  of  any 
proof  ur  allegation  in  the  aiHdavits  of  lack  of  testamentary  power  la  deceased,, 
tbe  order  should  stand.    Order  affirmed,  with  costs.    All  concur. 


Lawtbb  0.  Fritoheb. 
{Supreme  Court,  General  Term,  Third  Department    December  11, 1889.) 

SxDncTioM — Loss  OF  Sehvice — Evidence.  • 

In  an  action  for  seduction  of  plaintiff's  minor  daughter,  evidence  that  defendant 
by  fraud  obtained  plaintiS'sconsentto  take  away  the  daughter;  that  he  then  seduced' 
her;  and  that,  after  she  was  informed  that  he  could  not  marry  her,  she  took  poison, 
said  she  did  not  want  to  live,  and  died  four  days  after  having  left  home,— is  suffi- 
cient to  submit  to  the  jury  the  question  whether  plaintiff  was  damaged  by  the 
■ednctlon,  as  it  authorizes  an  inference  that  the  daughter  was  ill,  and  unable  to  ren- 
der service  at  the  time  she  took  poison,  and  that  this  condition  was  caused  by  tbe 
seduction.    I^ajsned,  P.  J.,  dissenting. 

Sake. 

The  fact  that  the  daughter  was  not,  at  the  Ume  she  took  the  poison,  in  plalutifTs- 
house  and  actual  service  is  immaterial. 
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B.  BAltE. 

Where  defendant  alleges  that  plaintiff  consented  to  bis  taking  the  daughter  awi^, 
evidence  of  circumstances  at  that  time  and  preceding  it  is  admissible  to  show  that 
such  consent  was  obtained  by  frand;  it  being,  in  that  case,  no  defensa 

Appeal  from  circuit  court,  Schoharie  county. 

Action  by  Peter  Lawyer  against  Peler  G.  Fritcher,  for  the  alleged  abdne- 
tlon  and  seduction  of  plaintiff's  minor  dau^thter.  Verdict  and  judgment  for 
plaintiff,  defendant's  motion  for  new  trial  denied,  and  be  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Putnam,  JJ. 

A.  B.  Coons,  for  appellant.  Albert  C.  Baker,  (Wm.  C.  Lamont,  of  coan- 
sel,)  for  respondent. 

PcTMAH,  J.  This  action  is  brought  by  plaintiff  to  recover  for  loss  of  serr- 
ices  on  account  of  the  alleged  abduction  and  seduction  of  his  daughter  Edith, 
in  May,  1886.  Defendant  had  at  the  time  a  wife  living,  and  could  not  marry. 
When  he  took  Edith  away,  defendant  said:  "I  am  Just  as  clear  from  my  wife 
as  though  I  never  had  married  her."  Plaintiff  l)elieved  the  statement,  and 
was  induced  thereby  to  sign  a  written  consent  to  the  marriage  of  his  daughter 
with  the  defendant.  Defendant  took  Edith  from  her  father's  house  on  May 
17,  1886,  under  the  pretense  that  he  would  marry  her,  but,  as  he  was  unable 
to  do  so,  no  marriage  was  attempted  between  them.  They  were  proved  to 
liave  occupied  the  same  bedroom  and  the  same  bed  for  two  nights.  On  the 
20th  she  died  by  poison,  administered  by  herself.  The  defendant  called  out,  on 
the  examination  of  Julia  Lawyer,  the  fact  that  Edith  stated  that  she  bad  taken 
poison .  That  she  said :  "  I  have  took  poison,  J  ulia. "  "  'What  did  you  do  that 
for?'  I  [Julia]  said.  She  said:  '  Because  I  didn't  want  to  live;  I  don't  want 
to  see  anybody.'  "  It  appeared  that  when  defendant  brought  Edith  home, 
and  said  ttiat  she  was  his  little  wife,  and  after  they  had  occupied  the  same 
bed  and  bedroom  one  night,  Julia  Lawyer  told  Edith  that  Fritcher  could  not 
get  married,  because  he  did  not  have  a  bill  from  his  wife. 

There  is  no  doubt  that  the  relation  of  master  and  servant  existed  between 
plaintiff  and  his  daugliter  Edith  at  the  time  in  question.  She  was  17  yeara 
of  age,  living  with  him,  and  he  was  entitled  to  her  services.  The  jury  have 
found,  on  competent  evidence,  that  the  consent  of  plaintiff  to  the  d^endant's 
taking  away  his  daughter  on  a  promise  of  marriage  was  given  in  tlie  belief 
that  defendant  had  a  legal  right  to  marry,  and  that  such  consent  was  obtained 
of  plaintiff  by  fraud.  It  is  held  in  Keg.  v.  Hopkins,  Car.  tc,  M.  254,  cited  and 
approved  in  People  T.  De  Leon,  109  N.  Y.  229.  16  N.  E.  Bep.  46,  that  a  con- 
sent obtained  of  the  parent  by  fraud  is  no  defense  to  an  indictment  for  abduc- 
tion, nor  is  it  in  an  action  for  seduction  by  the  parent.  Tlie  fact  that  when 
the  daughter  was  ill  and  died  she  was  not  at  her  father's  liouse,  and  in  his 
actual  service,  but  at  defendant's,  does  uot  prevent  a  recovery.  Furman  v. 
Van  sue,  56  N.  Y.  435;  Certwell  v.  Hoyt,  6  Hun,  575. 

The  proof  is  sufficient  that  the  defendant  had  carnal  intercourse  with  the 
daughter  of  plaintiff.  They  occupied  the  same  Ijed  and  bedroom  for  at  least 
two  nights.  This  evidence  was  sufficient  to  justify  a  verdict,  and  it  is  well 
settled  that  the  jury  were  not  bound  to  believe  the  evidence  of  defendant 
in  the  matter.  Hence  plaintiff  showed  the  relation  of  master  and  servant 
between  himself  and  his  daughter;  that  he  was  entitled  to  her  services;  and 
that  she  was  seduced  by  defendant  without  his  consent.  The  most  seri- 
ous question  in  the  case  is  whether  there  was  sufficient  evidence  of  damage  to 
submit  to  the  jury,  assuming  that  the  plaintiff  is  not  entitled  to  recover  on 
account  of  the  death  of  his  daughter,  as  held  by  the  trial  judge.  In  such  ac- 
tions it  is  necessary  to  show  some  actual  damage  resulting  from  the  seductioD. 
But  the  loss  of  service  is  often  merely  nominal,  though  the  damages  recovered 
are  very  large.  The  slightest  proof  of  damage  is  sufficient.  See  Lipe  v. 
EUenlerd,  82  N.  Y.  236,  237;  Jiadgley  v.  Decker,  44  Barb.  677;  Damon  v. 
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Moore,  5  Lans.  459.  Therefore  showing  that  a  slight  illness  was  oaased  is 
sufllcient.  In  Knight  v.  Wilcox,  18  Barb.  212,  it  was  held  not  necessary  to 
show  pregnancy  and  the  birth  of  a  child ;  that  illness  of  the  daughter  was  suf- 
ficient. The  judgment  was  reversed  by  the  court  of  appeals,  upon  the  ground 
only  that  the  illness  of  the  daughter  in  ttiat  case  was  not  the  direct  and  neces- 
sary result  of  the  seduction.  See  14  N.  Y.  413.  In  Mantell  v.  TTwtnson, 
2  Car.  &  P.  303,  the  damage  resulting  from  a  seduction  was  a  mental  illness, 
threatening  the  overthrow  of  the  physical  system.  The  authority  of  the  case 
was  questioned  by  Wrioht,  J.,  delivering  the  opinion  of  the  court  of  appeals 
in  14  N.  Y.  417,  but  the  case  was  afterwards  cited  with  approval  in  WMte  v. 
JTellia,  31  N.  Y.  408,  and  Lipe  v.  EUenlerd,  32  X.  Y.  284.  See,  also.  Gray 
V.  Durland,  51  N.  Y.  429.  In  White  v.  NellU,  31  N.  Y.  405,  it  was  held 
that  plaintiff  could  recover  in  such  an  action  whenever  the  wrongful  act,  by 
immediate  and  direct  consequence,  deprived  the  master  of  his  servant,  or  in- 
juriously affected  his  rights  to  such  services;  citing  the  case  of  Manvtil  T. 
Thomson,  supra. 

Is  this  such  a  case?  As  stated,  where  the  relation  of  master  and  servant 
exists,  and  the  seduction  is  shown,  proof  of  an  actual  loss  is  rather  a  legal  fic- 
tion than  a  reality;  the  slightest  proof  is  sufficient.  In  this  case  the  jury 
have  found,  on  competent  evidence,  that  defendant,  a  man  of  60  years,  by 
gross  fraud  obtained  plaintiff's  consent  to  take  away  his  child,  17  years  old, 
and  seduced  and  debauched  her,  well  knowing  that  he  was  unable  to  marry 
her.  It  is  to  be  inferred  that  she  was  well  when  she  left  home.  She  was  a 
bright,  cheerful,  good-tempered  child.  She  thus  left  home  on  the  17th  of  May. 
When  she  was  brought  to  defendant's  house  she  was  informed  that  he  cuuld 
not  marry  her,  as  he  had  no  divorce  from  bis  wife.  The  fact  was  drawn  out 
by  defendant  that  she  took  poison,  and  stated  that  she  "didn't  want  to  live; 
did  not  wish  to  see  anybody."  She  died  on  the  20th,  four  days  after  she  left 
home.  Is  there  any  evidence  in  the  case  from  which  the  jury  could  legiti- 
mately conclude  that  the  child,  between  the  17th,  and  the  time  she  took  the 
poison  which  caused  her  death,  was  ill?  If  ill  in  any  way,  however  slight, 
tier  father,  who  was  entitled  to  her  services,  was  damaged.  The  jury  might 
properly  infer  from  what  she  said  and  the  circumstances  shown  that  when  she 
took  the  drug  she  did  so  under  a  feeling  of  shame  and  mortiScation  at  finding 
that  she  was  seduced  and  ruined,  which  feeling  was  the  direct  and  natural 
result  of  the  seduction  shown.  When  she  took  the  poison  the  jury  were  au- 
thorized to  find  that  she  was  mentally  ill,  and  that  such  illness  was  caused  by 
the  seduction.  In  Afanvell  v.  Thotnaon,  2  Car.  &  F.  303,  a  cousin  of  the 
girl  proved  that  when  she  returned  to  her  uncle's  bouse,  after  she  had  been 
seduced  and  abandoned,  she  was  in  a  state  of  very  great  agitation,  and  con- 
tinued so  for  some  time;  that  she  received  medical  attendance,  and  was  obliged 
to  be  watched  lest  she  should  do  herself  some  injury.  This  was  taken  as  evi- 
dence raising  a  presumption  of  loss  of  service  by  the  uncle,  and  be  had  a  ver- 
dict of  £400.  This  case  having  been  cited  and  approved  in  several  cases  in 
the  court  of  appeals,  may  be  deemed  an  authority.  It  was  properly  (tecided. 
A  person  when  in  a  state  of  great  and  continued  agitation,  and  who  has  to 
be  watched  for  fear  she  will  harm  herself,  is  not  only  mentally,  but  physi- 
Gally,ill.  On  the  authority  of  that  case,  we  think  the  judge  correctly  submitted 
to  the  jury  the  question  whether  the  plaintiff  sustained  damages  by  the  se- 
duction proved  in  this  case.  There  was  evidence  to  justify  the  finding  that 
the  child,  as  a  result  of  her  seduction,  had  taken  poison;  that  she  was  thrown 
into  that  state  of  semi-insanity  that  induced  her  to  take  her  own  life.  Such 
evidence  proved  that  she  was  mentally  and  physically  ill,  and  whs  such  slight 
evidence  of  damage  to  plaintiff  that  the  judge  could  properly  submit  the  case 
to  the  jury.  If,  In  Manvell  v.  Thomson,  the  fact  that  the  niece  was  thrown 
into  a  state  of  agitation,  so  that  she  had  to  be  watched,  raised  a  presump- 
tion of  loss  of  service  by  the  uncle,  here,  where  the  act  of  the  defendant  threw 
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the  danghter  into  sucb  a  state  of  agitation  and  mental  distress  that  she  actu- 
ally did  take  her  own  life,  the  presumption  of  loss  of  service  is  equally  strong. 
She  should  have  been  watched.  Her  condition  was  such  that  she  required  care 
and  attendance,  and,  although  while  in  this  condition  she  was  not  in  her 
father's  house,  be  is  just  as  much  presumed  to  have  suffered  damage  as  tbongb 
she  had  been  at  his  home. 

It  was  no  error  to  show  the  circumstances.  Including  the  conversation  between 
the  parties,  occurring  at  the  time  and  preceding  the  time  that  defendant  took 
away  the  child,  although  the  conversation  called  out  showed  a  promise  of 
marriage.  The  defendant  had  set  up  that  plaintiff  consented  to  whatever  was 
done.  One  of  the  issues  in  the  case  was  whether  or  not  Edith  was  taken 
away  with  her  father's  consent.  Plaintiff  could  properly  prove  all  the  facts 
and  circumstances  to  prove  that  his  consent  was  obtained  by  fraud.  In  this 
case  whatever  took  place  between  the  parties,  and  what  was  said,  was  neces- 
sarily shown  on  the  question  whether  the  girl  was  seduced  or  not.  We  do 
not  think  that  the  authorities  cited  by  the  defendant  apply  to  such  a  case  as 
this.  The  charge  of  the  learned  judge  seems  to  have  been  favorable  to  the 
defendant,  and  we  do  not  discover  any  errors,  either  iu  his  charge  or  in  his 
rulings,  upon  the  trial.    The  judgment  should  be  affirmed,  with  cuets. 

Lanson.  J.,  {eoncurring.)  Seduction  accomplished,  implies  consent.  This 
consent  is  at  common  law  a  bar  to  an  action  against  her  seducer  by  the  fe- 
male seduced.  As  no  physical  violence  was  done  the  father,  the  common  law 
could  afford  him  no  remedy  except  by  resort  to  the  fiction  that  his  daughter 
is  his  servant,  and  therefore  owes  him  service;  that  if  she  is  seduced,  and 
thus  rendered  incapable  of  rendering  service,  he  loses  the  service  she  owed 
him;  and  he  therefore  may  recover  agxinst  the  seducer  who  causes  soch  loss 
of  service.  This  artiQce  is  properly  termed  a  "legal  fiction, "  the  real  ground 
of  recovery  being  for  daina^^es  for  the  outrage  perpetrated.  In  this  case  all 
the  requirements  of  tlie  fiction  are  made  made  out,  except,  possibly,  the  ina- 
bility to  render  service  consequent  upon  the  seduction.  Why  is  proof  of  this 
consequent  inability  required?  Simply  to  complete  the  logical  consistency  of 
the  fiction.  Justice  does  not  require  it.  Justice  examines  to  ascertain  whether 
the  alleged  outrage  is  really  such,  and  of  what  degree  of  aggravation.  The 
outrage  proven,  a  scintilla  of  evidence  of  the  consequent  inability  to  render 
service  will  suffice,  and  ought  to  suffice.  Liberal  presumptious  may  be  In- 
dulged, if  the  justice  of  the  case  requires  it,  to  establish  this  member  of  a 
series  of  fictional  requirements.  Here  the  seduction  was  proved,  and  the 
daughter's  subsequent  suicide.  The  jury  could  infer  that  before  she  took  the 
poison  there  were  some  moments — a  single  one  would  be  enough — in  which, 
she  was  not  so  capable  of  rendering  service  as  she  would  have  been  if  ber  se- 
duction had  not  been  effected.    I  concur  with  my  Brother  Putnam. 

Learned,  F.  J.,  (dissenting.)  The  defendant,  a  married  man  over  6& 
years  bt  age,  took  plaintiff's  daughter  Edith,  about  17  years  old,  fi-om  her 
father's  house,  on  Monday,  May  17th.  He  did  this  with  the  consent  of  the 
piirents.  But  the  verdict  of  the  jury  establishes  that  he  obtained  this  consent 
by  fraud.  That  night  he  stayed  with  her  at  a  hotel,  and  occupied  the  same 
bed  with  her,  saying  to  tlie  landlady  that  Edith  was  his  wife.  The  next  day 
he  arrived  with  her  at  bis  own  house.  They  occupied  the  same  bed,  and  he 
made  a  similar  statement  viz.,  that  he  had  been  married  to  her  the  day  before. 
When  there  Edith's  sister  (who  had  been  living  at  defendant's)  told  Edith 
that  defendant  could  not  get  married;  he  had  not  been  divorced.  The  next 
day,  after  dinner,  Edith  became  sick.  She  had  taken  poison.  The  day  fol- 
lowing, Thursday,  the  20th,  she  die<l  from  the  effects  of  the  poison.  Before 
death  she  told  her  sister  that  she  took  poison  because  she  did  not  want  to  live, 
and  that  she  did  not  want  to  see  anybody.     There  was  evidence  that  Edith- 
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bad  recovered  from  ber  usual  monthly  courses  a  week  before  sbe  went  away 
with  defendant,  and  that  before  ber  death  her  underclothes  were  spotted  with 
blood,  which  a  physician  supposed  to  be  the  menstrua]  flow. 

The  important  point  in  this  case  is  whether,  on  these  facts,  the  court  could 
properly  submit  to  the  jury  the  question  whether  the  plaintiff  sustained  dam- 
age, other  than  that  of  death,  for  loss  of  service  by  reason  of  the  seduction. 
It  will  be  seen  that  there  is  no  evidence  of  seduction  before  Monday  night; 
no  oidence  of  Edith's  condition  from  Monday  night  till  Wednesday  noon, 
w  lipu  slie  took  the  poison ;  and,  of  course,  uo  evidence  of  pregnancy.  The 
Court  i-liurged  the  jury  that  ber  death  was  not  a  direct  result  of  the  sexual 
itiiir(iiiir.-e.  Hence  the  question  must  be  whether  the  jury  were  justified  in 
liii>liii<;  iliat  between  Monday  night  and  Wednesday  noon  Edith's  condition 
Must  sii  li.  owing  to  the  seduction,  that  she  was  unable  to  render  the  service 
\vh:cli  linr  Inlher  was  entitled  to  demand  from  her.  In  Hewitt  v.  Prime,  21 
\\>iiil.  liK  thin  court  charged  that  "no  loss,  expense,  or  dama^^e  prior  to  the 
suit  n<  e>l  In*  shown;  it  is  enough  to  prove  the  seduction."  Tliis  was  held  not 
to  lif  «>:  ror.  An<i  the  court  said  that  "the  loss  sustained  by  the  parent  from 
the  forru)>iloii  of  her  [the  daughter's]  mind  and  the  defilement  of  her  person 
l>y  tlif  cuilly  sftiucer  is  considered  ground  for  damnges  consistent  even  with 
the  lirst  | Tiiieiples  of  the  action."  But  such  was  not  the  cliarge  of  the  court 
ill  the  pri-seiit  i-iise,  since  the  court  rested  the  right  of  recovery  on  actual  dam- 
Hues,  'i  lierefore  we  roust  consider  whether  there  was  such  actual  damage. 
If  the  eonit  had  charged  that  no  damage  need  be  shown,  the  defendant 
uiight  hi) ve  excel >t«^l,  and  brought  up  the  point  for  review.  And  we  must 
notice*  ill  .t  in  the  cise  just  cited  the  seduction  was  in  July;  the  daughter  be- 
came pregoaiit:  (he  action  was  commenced  in  September;  and  a  child  was 
born  ill  April.  Iiefuie  the  trial.  So  that  there  was  evidence  from  which  the 
jury  could  luoe  found  inability  to  work.  And  the  trial  court  probably  in- 
tended that  no  other  proof  was  needed.  The  cases  of  Clark  v.  Fitch,  2  Wend. 
459,  and  Martin  v.  Payne,  9  Johns.  S87,  cited  in  the  opinion,  do  not  sustain 
tlie  point  tliat  no  proof  of  damage  need  be  g^ven.  See  especially  the  remarks 
of  Justice  Spencek  in  the  hitter  case.  In  Ingerson  v.  Miller,  47  Barb.  47, 
the  daughter  had  been  pregnant  over  three  months,  and  consulted  a  physician 
for  relief.  He  refused.  She  fainted,  and  died.  The  defendant  asked  the 
court  to  charge  that  there  was  no  proof  of  loss  of  service.  The  trial  court 
refused,  and  tliis  was  held  correct.  The  court  said,  in  substance,  that  if  the 
daughter  was  pregnant  she  must  have  l>een  disqualified  to  render  such  serv- 
ice as  she  would  owe.  But  the  doctrine  was  still  asserted  that  mere  seduc- 
tion, without  pregnnncy,  consequent  ill  health,  or  injury  to  the  servant,  would 
not  give  the  right  of  action.  It  is  so  stated  in  W/iitney  v.  Elmer,  60  Barb. 
269.  In  the  case  of  Badgley  v.  Decker,  44  Barb.  578,  the  court  say  the  rule 
is  still  adhered  to  with  us  that  loss  of  service  is  the  legal  gravam^i  of  the 
action.  There  the  daughter  became  pregnant,  and  then  lived  with  plaintiff 
till  the  birth  of  the  child.  The  doctrine  is  also  stated  iu  the  same  wav  in 
Bartley  v.  liichtmyer,  4  N.  Y.  38.  In  Lipe  v.  EUenlerd,  32  N.  Y.  236,  while 
the  court  say  that  damages  are  given  "to  redress  a  moral  outrage  and  punish 
libertinism,"  they  reafiirm  the  doctrine  that  there  must  be  a  loss  of  service  or 
the  action  will  fail.  So  in  the  brief  memorandum  in  Lawrence  v.  Spence, 
99  N.  Y.  669,  2  N.  £.  Uep.  145,  it  is  stated,  in  affirming  the  recovery,  that 
the  result  of  the  seduction  was  a  loss  to  the  father  of  his  daughter's  services. 
We  find  no  later  authority  than  these.  It  is  true  that  it  has  been  said  that 
the  service  owing  may  be  a  fiction,  as,  for  instance,  in  case  of  a  wealthy 
father,  whose  daughter  renders  no  actual  service.  Courts  have  held  that  the 
relation  of  master  and  servant  in  such  cases  was  enough,  although  no  real 
service  was  rendered.  While  this  may  be  suSicient  to  show  that  service  was 
owing,  there  must  be  proof  that  there  has  been  a  loss  to  the  plaintiff. 

2fow,  since  the  learned  justice  took  from  the  jury  every  consideration  of  the 
v.7N.Y.8.no.l7 — 68 
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death  of  Edith  as  being  too  remote,  we  are  limited,  in  considering  the  loss  of 
service,  to  tlie  time  prior  to  her  talcing  poison.  Her  sister  was  on  the  stand, 
and  could  havetestifled  to  Edith's  physical  condition.  But  no  such  testimony 
was  given.  The  sister  herself  also  took  poison  about  the  same  time,  and  prob- 
ably from  the  same  package,  but  recovered  from  the  eftects.  And  there  is  no 
reason  to  suppose  that  her  net  was  occasioned  by  any  seduction,  or  tbat  she 
had  been  incapacitated  from  working.  If  it  should  be  said  that  the  taking  of 
Edith  from  her  home  caused  damage  to  the  father,  the  answer  is  that  this  ac- 
tion is  for  the  seduction.  It  is  only  for  seduction  that  punitive  damages  may 
be  given.  Actual  damages  only  could  be  recovered  for  the  mere  carrying 
away.  The  same  rule  seems  to  prevail  in  otiier  states,  as  to  the  necessity  of 
showing  a  loss  of  service.  In  Abrahams  v.  Kidney,  104  Mass.  222,  it  was 
said  that  if  the  proximate  effect  of  the  seduction  was  mental  distress,  impair- 
ing health  and  ability  to  labor,  this  was  sufficient;  but  if  the  loss  of  health  was 
caused  by  mental  suffering,  produced  by  shame  resulting  from  exposure,  it 
was  not  sufficient.  The  seduction  was  not  the  proximate  cause.  Again,  the 
fact  of  service  must  be  proved.  Sutton  v.  Huftnem,  32  N.  J.  Law,  58.  See 
Humble  v.  Shoemaker,  70  Iowa,  223,  80  N.  W.  liep.  492.  It  would  seem 
that  by  statute  in  Virginia,  Michigan,  and  Kentucky  it  Is  not  necessary  to 
aver  or  prove  loss  of  service;  and  tlie  enactment  of  such  statutes  sliows  that 
without  them  it  would  be  necessary  to  prove  a  loss  of  service.  We  find  no 
case  in  which  not  only  the  service,  but  the  loss,  was  tictitious  also.  In 
every  case  cited  there  has  been  evidence  from  which  might  justly  be  inferred 
Inability,  partial  at  least,  to  render  service.  iJut  in  this  case  the  jury  must 
have  inferred  from  the  fact  of  suicide  that,  during  the  day  and  a  half  pre- 
vious, Edith  was  distressed  in  mind,  and  that  such  distress  was  occasioned 
by  the  seduction,  and  then  mast  have  inferred  that  such  distress  rendered 
her  incapable  of  work.  Of  all  this  we  see  no  evidence.  We  may  test  this 
question  in  another  way.  Suppose  that  in  this  action  no  exemplary  or  pu- 
nitive damages  could  be  granted.  Could  there  possibly  have  been  a  recov- 
ery of  any  amount  whatever  for  actual  damages?  Would  not  a  court  have 
said  unhesitatingly  that  on  this  evidence  no  verdict  for  any  amount  of  actual 
damages  could  stand?  But  there  roust  be  actual,  before  there  can  be  puni- 
tive, damages.  The  defendant  denies  the  seduction.  But,  if  the  verdict  of 
the  jury  is  correct,  he  committed  a  grievous  wrong,  more  inexcusable  on  ac- 
count of  his  age  and  his  evident  infiuence  over  the  plaintiff  and  his  family. 
The  result  has  been  very  lamentable.  We  have  no  sympathy  for  him,  if  he 
is  guilty.  We  may  even  wish  that  the  legislature  would  say  that  "a  father 
whose  daughter  has  l>een  seduced  shall  maintain  an  action  for  the  injury  done 
to  his  wounded  honor  and  parental  feeling^."  But  such  is  not  the  law. 
Clark  V.  FiUih,  tit  supra.  It  is  not  for  us  to  legislate  or  to  violate  legal  prin- 
ciples under  the  stress  of  a  case  like  the  present.  We  mast  adhere  to  rules, 
whatever  our  sympathies  may  be.  Nothing  leads  to  more  incorrect  decisions 
than  an  effort  to  do  what  is  thought  to  be  just  in  a  special  case  by  a  little  eva- 
sion of  well-settled  law.  Hence  comes  the  worst  of  evils,  uncertainty  in  the 
law,  and  judgment  "according  to  the  size  of  the  chancellor's  foot."  Forthese 
reasons  we  think  the  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 


Fex)PI.e  ex  rel.  Flower  v.  Bleckwenn,  Treasurer. 
(Supreme  Court,  General  Term,  Second  Department    December  10, 1S89.) 

Taxation — Void  Assessment — Rblevt  bt  Leqislatubb. 

The  legislature,  in  ratifying  and  relevying,  by  Laws  N.  T.  1886,  o.  866,  tbo  void 
tax  assessed  in  1880,  in  Long;  Island  City,  bad  the  power  to  levy  Interest  on  tba 
same  from  the  date  of  the  void  assessment. 

Appeal  from  special  term,  Queens  county. 
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Application  by  Eoawell  P.  Flower,  for  mandamus  to  compel  Frederick  W. 
Bleckwenn,  as  treasurer  and  receiver  of  taxes  of  Long  Island  City,  to  accept 
the  taxes  of  1880,  without  interest.  Defendant  appeals  from  a  judgment  al- 
lowing the  writ. 

Argued  before  Barnard,  P.  J.,  and  Pratt,  J. 

W.  J.  Foster,  for  appellant.  J  Ralph  Burnett,  {EUphalet  Nott  Anable, 
of  counsel.)  for  respondent 

Barnard,  F.  J.  The  relator  is  the  owner  of  certain  lands  in  Long  Island 
City.  In  1880,  the  assessors,  in  making  up  the  assessment  roll,  failed  to  an- 
nex thereto  the  sworn  statement  as  required  by  law.  The  tax  was  void  for 
this  omission,  but  the  legislature,  by  chapter  656,  Laws  1886,  rati  fled  and 
oonflrmed  the  tax,  and  levied  the  same,  with  interest,  upon  the  several 
pieces  of  land  and  premises  upon  which  the  same  was  originally  assessed  or 
levied.  The  relator  claims  that  the  legislature  had  no  power  to  assess  and 
aver  the  interest  on  the  old  tax,  because  it  was  invalid,  and  therefore  did  not 
draw  interest.  This  objection  is  not  well  founded.  The  assessors  bad  juris- 
diction of  the  subject  of  taxation,  and  the  omission  to  verify  the  roll  was  an 
omission  which  conld  be  remedied  by  a  healing  act.  The  legislature  could 
dispense  with  a  certificate  entirely,  and  still  make  a  legal  tax.  Ensign  t. 
Barse,  107  N.  Y.  829,  14  N.  E.  Kep.  400,  and  15  N.  E.  Rep.  401.  The  power 
to  relevy  the  tax  carried  with  it  the  power  to  levy  the  interest  upon  it.  This 
alone  would  be  just  to  those  who  paid  the  tax  on  the  irregular  assessment; 
and  the  point  is  clearly  decided  in  Spencer  y.  Merchant,  100  N.  Y.  585,  8 
N.  £.  Bep.  682.  The  provision  as  to  notice  to  be  given  to  tax-payers  when 
assessment  roll  is  complete  is  not  retroactive,  but  is  to  apply  only  to  tax- 
rolls  and  levies  subsequently  made.  The  order  should  therefore  be  reversed, 
and  the  motion  for  a  mandamiu  denied,  with  $50  costs  of  appeal  and  upon 
denial  of  motion. 


Murray  e.  Hathaway. 

(Supreme  Court,  Oerural  Term,  Third  Department.    September  SI,  1889.) 

Appbai/— DisMissiXi— FAiLimB  TO  FiiM  Bond. 

Where  appellant  is  not  moving  his  case,  and  the  60  days  within  which,  nnder 
Code  Civil  Proo.  N.  Y.  $  1341,  he  may  perfect  bis  appeal  have  not  expired,  a  motion 
to  dismiss  the  appeal,  on  the  ground  that  no  appeal-bond  has  been  filed,  will  be 
denied. 

Action  by  Ororge  W.  Murray  against  Samuel  W.  Hathaway.    Plaintifl 
moves  to  dismiss  appeal. 
Argued  before  Learned,  P.  J.,  and  Fish  and  Pui'nau.  JJ. 
Z.  E.  Patterson,  for  appellant.    L.  L.  Davis,  for  respondent. 

Putnam,  J.  We  think  the  appeal  should  not  be  dismissed  for  the  defend- 
ant's failure  to  tile  an  undertaking.  Although  an  undertaking  seems  to  be 
required,  (C!ode  Civil  Proc.  §§  1340,  1341,  2260,)  yet  as  the  defendant  has  60 
days  to  perfect  his  appeal,  which  time  has  not  expired,  Hnd  as  he  is  nut  moving 
the  case,  his  time  to  file  the  undertaking  has  not  yet  elapsed,  and  hence  the 
motion  on  that  ground  is  premature. 

But  section  1304  Code  Civil  Proc,  provides  that  an  appeal  cannot  be 
taken  from  an  order  made  by  a  judge  out  of  court  unless  entered  in  the  clerk's 
office,  and  this  order,  it  appears,  was  not  so  entered.  Therefore,  on  this 
ground,  the  appeal  should  be  dismissed.  It  seems,  however,  that  the  plain- 
tiff has  been  irregular  in  proceeding  under  the  order  before  its  entry,  and  may, 
therefore,  have  misled  the  defendant  as  to  its  entry.  We  think  the  proper 
disposition  of  the  case  is  to  dismiss  ttie  appeal,  without  costs.  This  will  not 
prevent  the  defendant,  if  he  desires,  from  taking  a  new  appeal,  and  giving 
the  undertaking  required  by  the  Code.     All  concur. 
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BeNBDIOT  «.  OOBB. 

{8uj>reme  Court,  Special  Term,  New  York  CoumUm.    June  4, 1886.) 

BavTVili  OF  Actions— AOAiNST  Whom  Rstitabli. 

Code  Civil  Proo.  N.  T.  %  757,  provides  that  in  case  of  the  death  of  a  sole  defendant, 
If  the  cause  of  action  survives,  the  court  must  allow  or  compel  the  action  to  beoon- 
tinued  against  his  representatives  or  successors  in  interest.  Section  447  provides 
that  any  person  may  be  made  a  defendant  who  has  or  claims  an  Interest  in  the  con- 
troversy adverse  to  plaintiff,  or  who  is  a  necessary  party  defendant  for  a  complete 
determination  or  seUlement  of  the  question  involved  therein.  An  equitable  aottoo 
for  an  acoountinff,  and  the  recovery  of  land  alleged  to  have  been  conveyed  to  a  dece- 
dent in  his  life-tfrne  as  security  for  a  debt,  was  Drought  against  his  ezecutriz,  who 
was  a' BO  his  legatee,  both  individually  and  in  her  representative  capacity.  H.eUL, 
that  on  her  death  pending  the  action  It  should  be  revived,  not  only  against  the  ad- 
min isi  rator  of  decedent  and  the  devisees  of  the  portion  of  the  land  remaining  mi- 
Bold,  but  also  against  the  personal  representatives  of  the  executrix. 

Action  by  llwry  A.  Benedict  against  Ann  A.  B.  Cobb.  Defendant  died 
peniliii;;  the  action,  and  Edward  B.  Cobb  became  the  executor  of  her  will, 
and  ai»<>  tlie  administrator  de  bonis  non  of  the  eetate  of  Theodore  H.  Bene- 
dict, of  wliose  will  Ann  A.  B.  Cobb  was  the  executrix.  Plaintiff  now  moves 
to  revive  the  iiciion  against  £dward  B.  Cobb,  and  also  against  the  devisees  of 
Ann  A.  li.  Cubb. 

Enoch  L.  Faiicher,  for  plaintiff.  €feorge  8.  Hamden  and  Clute  dt  Cobb, 
for  defendunts. 

IKORAHAM,  J.  By  flection  757  of  the  Code,  it  is  provided  that,  in  ease  of 
the  death  uf  a  plaintiff  or  u  sole  defendant,  if  the  cause  of  action  survives  or 
continues,  the  court  must,  upon  motion,  allow  or  compel  the  action  to  be  con- 
tinued by  or  against  li.s  representatives  or  successors'in  interest,  Mrs.  Cobb 
was  a  defendant  indiv.diiitljy,  and  also  as  executrix  of  Theodore  H.  Benedict. 
The  action  is  an  action  in  equity  for  an  accounting,  and  the  recovery  of  the 
property  alleged  to  have  been  conveyed  to  Benedict  during  his  life  as  secoiity 
for  a  debt.  It  is  cuncedtnl  that  the  action  should  be  revived  against  the  ad- 
ministrator of  Benedict,  and  also  against  the  devisee  of  the  portion  of  the 
land  conveyed  to  Benedict  which  remains  unsold.  By  section  447  of  the  Code 
it  is  provided  that  any  person  may  be  made  a  defendant  who  has  or  claima 
an  interest  in  the  controverey  adverse  to  the  plaintiff,  or  who  is  a  necessaiy 
party  defendant  for  a  complete  determination  or  settlement  of  the  question 
involved  therein.  Under  the  original  and  supplemental  complaint,  I  am  in- 
clined to  think  that  the  executors  of  Mrs.  Cobb  are  proper  parties  defendant. 
She  was  the  legatee  as  well  as  the  executrix  of  Benedict,  and  the  complaint 
alleges  that  the  proceeds  of  the  bhIc  of  the  land  were  converted  to  his  own  use 
by  Benedict  in  his  life-time,  and  had,  by  reason  of  his  decease  and  the  will  of 
Benedict,  come  into  the  hands  and  possession  of  Mrs.  Cobb  as  the  executrix 
and  sole  legatee  and  devisee  as  aforesaid.  She  therefore  held  such  proceeds 
either  as  executrix  of  Benedict,  or  in  her  own  right  as  legatee  under  his  will, 
and,  in  an  action  to  recover  such  proceeds,  I  think  she  was  individually  and 
her  executors  now  are  proper  parties  for  a  complete  determination  of  the  con- 
troversy. In  an  equity  action  of  this  kind,  where  the  court  may  in  its  decree 
protect  all  parties,  and  may  award  costs  to  any  party  if  on  the  trial  it  appears 
that  the  person  made  a  party  was  not  necessary  to  the  determination  of  the 
action,  all  persons  whose  interests  may  be  affected  by  the  final  determination 
of  the  question  should  be  made  parties  to  the  action.  Motion  should  ther»> 
fore  be  granted,  with  $10  costs  to  abide  the  event. 
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Bliss  v.  Muboat  et  al. 

{Sivprtme  Court,  Special  Term,  New  York  County.    July  8, 1880.) 

liHOTCcnoN— To  Stat  Sovmast  PBOCEBDnrea. 

Under  Code  Civil  Proc.  N.  Y.  i  2265,  providing  that  before  final  orders  siunmary 
proceedings  shall  not  be  stayed  by  any  conn  or  judee,  except  in  a  case  where  an 
Injunction  would  be  granted  to  stay  the  proceedings  In  an  action  of  ejectment,  in- 
junction should  not  be  granted  on  the  grounds  that  the  petition  was  not  properly 
verified,  or  did  not  describe  the  premises,  or  did  not  state  the  interest  of  the  peti- 
tioner, or  that  the  defense  of  another  action  pending  was  not  allowed,  as  all  these 
are  legal  defenses,  available  on  the  trial,  and  reviewable  on  appeaL 

At  chambers.  Action  by  Alice  Maud  Bliss  against  Thomas  £.  Murraj  and 
another,  before  final  order,  to  enjoin  sutnmary  proceedings.  A  preliminary 
injunction  was  obtained,  which  defendants  now  move  to  dissolve. 

a.  F.,  F.H.,<&  H.  Cotodry,  for  plaintiff.    Kopper  <t  Je7iks,  for  defendants. 

O'Brien,  J.  Code  Civil  Proc.  §  2265,  provides  that  before  final  order  sum- 
mary  proceedings  shall  not  be  stayed  by  any  court  or  judge,  "except  in  a  case 
where  an  injunction  would  be  granted  to  stay  the  proceedings  in  an  action  of 
ejectment."  "i^roceedings  of  the  plaintiff  in  an  action  of  ejectment  will  not 
be  enjoined  where  the  questions  involved  can  be  determined  at  law,  or  where 
the  ground  relied  upon  for  an  injunction  would  be  equidiy  available,  if  urged 
as  a  defense  to  the  action. "  Chadwick  v.  Spargur,  1  Civ.  Proc.  R.  424 ;  Higli, 
Inj.  §  325.  "If  the  questions  raised  by  the  answer  in  this  proceeding  are 
within  the  jurisdiction  of  the  justice  to  decide,  the  question  of  the  correct- 
ness of  his  rulings  must  be  raised  by  appeal."  CTiadtoiek  y.  Spargur,  supra; 
Jeasurun  v.  Mw-kie,  24  Hun,  624.  There  is  no  allegation  that  the  proceed- 
ings before  the  justice ^were  fraudulent  or  collusive,— the  grounds  relied  upon 
being  that,  by  reason  of  certain  defects  in  the  petition,  the  justice  acquired 
no  jurisdiction  to  entertain  the  proceedings;  and  the  second  ground  relied 
upon  is  that  the  plaintiff  was  unable  to  avail  herself  of  the  defense  of  a  former 
action  pending.  Upon  authority,  it  is  clear  that  an  injunction  should  not  be 
granted  where  the  respondent  has  an  opportunity  of  being  heard,  and  the  in- 
junction is  an  irregular  attempt  to  review  the  rulings  of  the  magistrate.  Arm- 
ttrong  t.  Cumminga,  2U  Hun,  318.  Where  all  the  questions  raised  may  prop- 
erly be  inquired  inio  and  determined  by  the  magistrate  before  whom  the  sum- 
mary proceedings  have  been  instituted,  an  injunction  will  not  be  granted. 
Bean  v.  Pettingill,  2  Abb.  Pr.  (N.  S.)  58;  affirmed,  7  Rob.  (N.  T.)  7.  In 
Cramer  v.  Amberg,  reported  in  Daily  Register,  November  8, 1888,  in  denying 
an  application  for  a  writ  of  prohibition,  Mr.  Justice  liAHKETT  said:  "The 
justice  had  jurisdiction  of  the  parties  and  of  the  subject-matter.  If  he  errs, 
the  remedy  is  by  appeal.  At  all  events,  prohibition  will  not  lie  where  he 
proceeds  regularly  under  the  Code  with  regard  to  summary  proceedings." 

The  preliminary  objections  raised  before  the  justice — Fimt,  tliat  the  petition 
does  not  describe  the  premises:  aeeond.  that  the  petition  does  not  state  the 
interest  of  the  petitioner;  third,  that  the  petition  is  not  verified  according  to 
law — were  within  his  jurisdiction  to  pass  upon,  and,  if  any  error  had  l^n 
committed,  the  remedy  is  by  appeal.  In  other  words,  ttie  justice,  having  ju- 
risdiction uf  the  parties  and  the  subject-matter,  could  determine  the  validity 
of  the  objections  raised,  and  his  error,  if  any,  in  ruling  thereon,  should  be 
remedied  by  appeal.  The  other  ground  relied  upon,  namely,  that  the  plain- 
tiff was  unable  to  avail  herself  of  tlie  defense  of  a  former  action  pending,  is 
not  suflicient  to  warrant  the  issuance  of  an  Injunction.  This  defense  was 
raised  by  the  answer,  passed  upon  by  the  Justice,  and  to  the  ruling  made 
thereon  an  exception  was  taken.  Applying  the  test  fixed  by  the  Code,  would 
this  be  a  sufficient  ground  for  the  granting  of  an  injunction  in  an  action  of 
ejectment?  The  proceedings  in  such  an  action  will  not  be  enjoined  when,  as 
before  stated,  "the  questions  relied  upon  for  an  injunction  will  l)e  equally 
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available  If  nrged  as  a  defense  to  the  action."  The  defense  of  a  former  action 
pending  is  a  legal,  as  distinguished  from  an  equitable,  defense.  It  was  raised 
and  available  for  wliat  it  was  worth  in  the  summary  proceedings.  If  the 
justice  erred,  his  ruling  upon  this,  as  upon  the  other  grounds  relied  upon, 
must  be  reviewed  by  ap|ieal.  This,  therefore,  does  not  seem  to  me  to  be  with- 
in the  cases  in  which  injunctions  have  been  granted  because  the  justice  had 
no  jurisdiction,  or  the  proceedings  were  fraudulent  or  collusive,  or  where  the 
defense  whs  of  an  equitable  nature,  not  cognizable  by  the  justice.  It  is  well 
settled  that  where  there  has  been  fraud  or  collusion,  or  where  the  justice  has 
not  obtained  jurisdiction  by  want  of  the  necessary  preliminary  steps  or  other 
cause,  or  where,  from  the  peculiar  circumstances  of  tlie  case,  one  is  precluded 
from  setting  up  his  defense  before  the  justice,  an  injunction  will  issue.  It 
appearing  to  me,  therefore,  that  all  the  questions  presented  upon  this  motion 
might  be  properly  raised  before  the  justice,  and  any  error  committed  by  him 
should  be  remedied,  as  the  law  directs,  by  appeal,  and  as  provision  is  made 
for  a  stay  pending  such  an  appeal,  I  do  not  think  that  the  injunction  should 
be  continued;  for,  as  stated,  Chadwick.  v.  Sparyur,  supra:  "So  long  as  the 
justice  proceeds  within  his  jurisdiction,  an  injunction  cannot  issue,  however 
harsh  may  be  the  effect  of  the  statute."  Motion  to  dissolve  preliminary  in- 
junction is  therefore  granted. 

Cheeveb  v.  Brown  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    Jnne  18, 1889.) 

1.  Afpeal — Rbsettlemiint  of  Case — Trial  Betobb  Referee. 

Where  a  case  on  appeal  has  been  settled  by  the  referee  before  whom  the  trial  was 
bad,  the  court  cannot  resettle  the  case,  but  may  send  it  back  to  the  referee  for  that 
purpose,  with  proper  Instructions. 
9.  Same — PJiovince  op  Qenekal  Term. 

The  referee  being,  for  the  purpose  of  the  action,  a  special  term  liidge,  tiie  motioD 
to  resettle  should  properly  be  made  before  the  general  term. 
S,  Same— Report  of  Referee. 

It  being  denied  by  alHda  vit  that  concessions  in  regard  to  certain  claims  were  made 
as  stated  in  that  part  of  a  proposed  case  which  was  stricken  out  by  amendment,  and 
it  appearing  by  the  stenographer's  minutes  that  objections  to  such  claims  had  been 
stated  to  the  referee,  anif  were  to  be  considered  by  him  in  making  up  hia  report, 
such  claims  will  not  be  directed  to  be  restored  to  the  case. 

Action  by  John  H.  Cheever  against  Avery  T.  Brown,  assignee,  and  others. 
The  cause  was  tried  before  a  referee,  who  settled  the  case  on  appeal.  Plaintiff 
now  moves  to  resettle  the  case. 

Clark  Bell,  for  plaintiff.  Bntler,  Btlllman  d- Hubbard,  N.  B.  Sanford, 
A.  W.  Seaman,  J.D.  Flagler,  Kopper  ct>  Jenks,  and  5.  &.  WUliams,  for  de- 
fendants. 

Andrews,  J.  Tlie  court  cannot  itself  resettle  the  case,  but,  if  satisfied  that 
the  reieree  has  failed  to  insert  therein  matter  which  properly  belongs  there, 
can  send  it  back  to  him  for  resettlement,  with  proper  instructions. 

It  seems  to  me,  however,  that  the  amendments  of  the  proposed  case  which 
are  complained  of  were  properly  allowed.  Judge  Patterson  did  not  con  firm 
the  report  of  the  referee,  but  sent  it  back  to  him.  My  recollection  is  that  the 
so-called  "opinion"  of  Judge  Patterson  was  a  brief  memorandum,  in  which 
be  stated  that  the  case  was  sent  back  to  the  referee  to  obtain  further  infor- 
mation why  certain  claims  had  been  disallowed.  The  opinion  is  not  among 
the  papers  before  me,  and  I  may  be  mistaken  in  my  recollection  of  it.  At  all 
events,  as  the  report  was  not  confirmed  by  Judge  Patterson,  there  is  no  rule 
of  the  court  which  requires  or  authorizes  the  printing  of  an  opinion  given  un- 
der such  circumstances.  The  amendment  striking  out  Schedule  A  was  there- 
fore properly  made.  With  regai-d  to  Schedules  B  and  D.  the  affidavit  of  Mr. 
Colgiite,  submitted  on  this  motion,  positively  denies  that  any  such  conces- 
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Bions  were  made  in  regard  to  the  claim  of  William  H.  Gnion  as  were  stated 
in  that  part  of  the  proposed  case  which  was  stricken  out  by  amendment;  and 
also  states  that  said  Colgate  at  all  times  supposed,  and  as  whh  the  fact,  and  as 
appears  by  the  stenographer's  minutes,  that  the  claim  of  William  H.  Guion 
was  objected  to,  and  that  the  objections  thereto  had  been  stated  to  the  referee, 
and  were  to  be  considered  by  him  in  making  up  bis  report,  (as  was  done,) 
and  for  that  reason  said  Colgate  made  no  objections  to  the  claim  of  said  Onion 
other  than  those  previously  made,  and  the  general  objection  that  the  proof 
was  not  sufficient  to  establish  the  claim.  He  also  states  that  he  made  no  ob- 
jection to  the  claim  of  said  Guion  on  the  motipn  before  Judge  Patterson, 
and  took  no  part  in  the  proceeding  at  that  time  other  than  to  appear,  for  the 
reason  that  all  the  objections  were  raised  and  argued  by  other  parties  whose 
interest  for  the  purposes  of  that  motion  were  the  same  as  those  of  William 
H.  Webb.  In  view  of  this  affidavit,  I  should  not  be  justified  in  directing 
that  Schedules  B  and  D  be  restored  to  the  case. 

Moreover,  in  regard  to  what  occurred  before  the  referee  himself,  assoming 
that  the  matters  stated  in  said  Schedules  B  and  D  are  material  to  the  appel- 
lant, the  referee  is  best  able  to  determine  what  happened,  and  it  is  well  set- 
tled that  the  court  will  not  undertake  to  instruct  or  overrule  him  in  such 
matters.  With  regard  to  Schedule  C,  I  think  it  is  clear  that  the  referee  was 
right  in  striking  it  out  of  the  case.  The  appeal  papers  in  the  case  of  Abbott 
V.  Thomas^  have  been  submitted  to  me  upon  this  motion.  They  contain  an 
opinion  rendered  by  Mr.  Justice  Bartlett  upon  an  application  similar  to  the 
present  one.  In  the  course  of  that  opinion  he  says:  "The  true  remedy  of  a 
party  aggrieved  by  the  refusal  of  a  referee  to  insert  matters  in  a  proposed 
case  on  appeal  is  to  apply,  not  for  a  resettlement  of  the  case  by  the  court  it- 
self, but  for  an  order  directing  the  referee,  in  the  settlement  thereof,  to  inseit 
such  matters  as  properly  belonged  there;  and  even  an  application  of  this  sort, 
it  seems  to  me,  should  be  made  to  the  general  term,  instead  of  the  special 
term,  inasmuch  as  a  referee  for  the  trial  of  issues  is  practically  a  speci&l  term 
judge  for  the  purposes  of  the  action  in  which  he  is  appointed,  and  it  would 
hardly  seem  becoming  for  a  judge  at  a  special  term  to  direct  another  judge  of 
■  equal  powers  bow  to  settle  a  case  which  had  been  tried  before  him."  It  would 
seem,  therefore,  that,  as  a  matter  of  propriety,  the  present  application  ought 
to  have  been  made  to  the  general  term,  and  the  motion  might  have  l>een  de- 
nied upon  that  ground.  1  have,  however,  in  order  to  save  the  parties  the 
trouble  of  a  second  application,  expressed  my  opinion  as  above;  but  if  the  ap- 
pellant thinks  that  my  decision  is  erroneous,  he  may  renew  the  application  to 
the  general  term.  Motion  denied,  without  costs,  and  without  prejudice  to  a 
renewal  of  the  application  to  the  general  term. 


Fagan  v.  Strong. 

iSupreme  Coru/rt,  SpeeUU  Term,  New  York  County.    November,  1889.) 

PlMixma — Bxtwwioamcr  op  Cohplaist — Pleadino  Statute. 

In  aa  sotion  for  the  alleged  negligent  klUlDg  of  plaintiff's  intestate,  which  oo- 
ouned  in  New  Jersey,  the  complaint  alleged  "that  the  laws  of  the  state  of  New 
Jersey  are  similar  to  those  of  the  state  of  New  York,  and  give  to  the  personal  rep- 
resentatives of  a  deceased  person  a  right  of  action  in  such  oases,  the  same  as  pro- 
vided for  by  the  laws  of  this  state. "  Held,  that  this  was  only  an  averment  of  plain- 
tiff's conclusion  that  the  statutes  of  the  two  states  were  similar,  and  therefore  that 
her  complaint  did  not  state  facts  sufiicient  to  constitute  a  cause  of  action,  within 
the  requirement  of  Code  Civil  Proc  N.  Y.  i  481. 

On  demurrer  to  the  complaint. 

W.  W.  Culver,  for  plaintift.    F.  F.  Marbury,  for  defendant. 

'Not  reported. 
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Lawkence,  J.  Section  481  of  the  Code  of  Civil  Procedare  proyides  that 
the  complaint  must  contain,  among  other  things,  a  plain  and  concise  state- 
ment of  the  facts  constituting  each  cause  of  action,  without  unnecessary  repe- 
tition. The  existence  of  a  statute  of  another  state  is  a  fact  which  must  be 
pleadnl  and  proved,  and  it  must  appear  that  under  the  statute,  if  proven,  a 
good  cause  of  action  exists  in  favor  of  the  plaintlS  against  the  defendant. 
Thompson  v.  Ketcham,  8  Johns.  146.  Pomeroy  v.  Ainttoorth,  22  Barb.  118; 
Doll/us  v.  Froseh,  1  Denio,  367;  Monroe  v.  Dougltus,  5  N.  Y  ^\1.  And 
there  is  no  presumption  that  the  statutes  of  New  York  have  been  enacted 
in  other  states.  AheHl  v.  Douglass,  4  Denio,  305;  Throop  v.  Hatch,  8  Abb. 
Pr.  23.  It  is  now  well  established  that  an  action  is  maintainable  in  this  state 
by  the  personal  representative  of  one  whose  death  resulted  from  an  in- 
Jury  received  in  another  state,  through  the  negligence  of  the  defendant,  where 
it  appears  that  the  laws  of  that  state  are  similar  to  those  of  this  state, 
giving  to  the  personal  representatives  a  right  of  action  in  such  cases,  and 
it  is  not  essential  that  the  statutas  should  be  precisely  the  same.  Leonard 
V.  Navigation  Co.,  84  N.  Y.  48.  In  this  case  the  action  is  brought  by  the 
administratrix  of  John  P.  Fagan,  who  is  alleged  to  have  been  killed  through 
the  carelessness  and  negligence  of  the  defendant  at  Seabright.  in  the  state  of 
New  Jersey.  The  only  allegation  in  the  complaint  as  to  the  law  of  New  Jer- 
sey is:  "Third.  That  the  laws  of  the  state  of  New  Jersey  are  similar  to  those 
of  the  state  of  New  York,  and  give  to  the  personal  representatives  of  a  de- 
reased  person  a  right  of  action  in  such  cases,  the  same  as  provided  for  by  the 
laws  of  this  state."  The  defendant  demurs  to  the  complaint  on  the  groand 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action;  the  ai^gu- 
ment  being  that  it  is  not  sufficient  for  tlie  plaintiff  to  state  that  the  laws  of 
the  state  uf  New  Jersey  are  similar  to  tliose  of  this  state,  and  give  the  same 
right  of  action  to  the  personal  representatives  of  a  deceased  person  as  is  pro- 
vided for  by  the  laws  of  this  state. 

I  think  the  demurrer  is  good.  It  is  not  necessary,  under  the  Code,  to  set 
out  evidentiary  facts,  but  enough  must  be  stated  to  show  existence  of  the  re- 
sultant facts  upon  which  the  cause  of  action  depends.  In  this  case  the  plain- 
tiff does  not  state  what  the  law  of  New  Jersey  is,  except  as  a  conclusion.  She 
avers  that  it  is  the  same  as  that  of  New  York.  It  was  her  duty  to  go  further, 
and  state  enough  of  the  provisions  of  the  statute  of  New  Jersey  to  enable  her 
adversary  to  take  issue  with  her  tliereon,  if  necessary,  and  also  to  enable  tlie 
court  to  determine  whether  the  statutes  of  the  two  states  are  similar  in  pur- 

.  port  and  effect.  As  was  said  in  the  court  of  appeals  in  Debevoise  v.  Rail- 
road Co.,  98  N.  Y.  378,  in  a  case  where  the  deatli  from  the  alleged  negligrence 
of  the  defendant  had  occurred  in  New  Jersey:  "This  right  of  action  depends 
entirely  upon  statute  law.  Such  a  right  of  action  did  not  exist  at  common 
law.  There  whs  no  proof  that  tlie  common  law  of  New  Jersey  had  been 
changed,  or  that  any  statute  existed  there  authorizing  an  action  to  be  main- 
tained to  recover  damages  against  one  who  has  negligently  caused  the  death 
of  another.  Our  statute  has  no  extraterritorial  effect,  and  we  cannot  infer  or 
presume  that  a  similar  statute  exists  in  New  Jersey.  *  *  *  The  plaintiff 
was  bound  to  show,  both  by  his  complaint  and  proofs,  that  he  had  the  right, 
upon  the  law  and  the  facts,  to  maintain  Ills  action;  and  this  is  a  case,  there- 
fore, of  the  failure  of  facts  to  constitute  a  cause  of  action,  tx>th  in  the  oom- 

.  plaint  and  the  proofs,  and  the  defendant  could  take  advantage  thereof  at  the 
trial." 

In  that  case  it  will  be  observed  that  thi>re  was  no  averment  as  to  the  law  of 
New  Jersey.  Is  the  case  stated  in  tiie  complaint  in  this  action  any  stronger? 
It  is  not,  to  my  mind.  There  is,  as  above  stated,  only  an  averment  of  tlie 
plaintiffs  conclusion  that  the  statutes  of  the  two  states  are  similar.  I  regard 
the  case  of  Throop  v.  Hatch,  3  Abb.  Pr.  23,  as  conclusive  on  this  point.  In 
that  case  it  was  averred,  in  general  terms,  tliat  certain  trusts  contiuned  in  a 
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decliiration  of  trust,  made  for  the  benefit  of  the  plaintiff  and  othets,  were,  by 
the  laws  of  the  states  of  Ohio  and  Michigan,  valid  and  subslHting  trusts;  but 
the  general  term  of  this  department,  Axlen,  J.,  delivering  the  opinion,  held 
that,  unless  the  trusts  could  be  upheld  without  the  aid  of  the  laws  of  those 
states,  the  demurrer  must,  be  sustained,  because  the  allegation  of  the  com- 
plaint amounted  to  nothing  more  than  an  averment  of  the  pleader,  based — 
First,  upon  his  knowledge  of  the  existence  of  certain  statutes;  and,  second, 
upon  hia  construction  of  those  statutes.  Tliere.  must  be  judgment  for  the  de- 
fendant upon  the  demurrer,  with  leave.to  the  plaintiff  to  amend  on  payment 
«f  costs. 


Kemnerlt  v.  Tompkins. 
{Suj/reme  Court,  Special  Term,  New  York  County.    September  8, 1889.) 

SAII/— DBPOSIT — ASSIONHBNT — ACKNOWLKnOWEXT. 

Code  Civil  Proc.  N.  Y.  i  .586,  provides  that  a  defendant  who  has  deposited  money 
Id  court,  in  lieu  of  bail,  may  deliver  to  the  sheriff  a  written  direction  to  pay  it  to  a 
third  person  in  the  event  that  defendant  becomes  entitled  to  a  return  thereof, 
which  direction  is  "to  be  acknowledged  *  *  *  in  like  manner  as  a  deed  to  be 
recorded. "  Hild  that,  as  the  acknowledgment  Is  required  merely  to  note  the  sab- 
stance  of  the  direction  in  the  clerk's  books  and  on  the  certificate  of  payment  Into 
court,  an  insufficient  acknowledgment  may  be  amended  nunc  pro  tunc 

Defendant,  Tompkins,  was  arrested  in  an  action  brought  by  plaintiff.  Ken- 
nerly.  Code  Civil  Proc.  N.  Y.  §  582,  provides:  "The  defendant  may.  instead 
of  giving  Itail,  deposit  with  the  sberilf  the  sum  specified  in  the  order.  The 
siterift  must  thereon  give  the  defendant  a  certificate  of  the  deposit,  and  dis- 
cbarge him  from  custody."  Section  583  provides:  "The  sheriff  must,  within 
four  days  after  the  deposit,  pay  it  into  court."  Section  58(i  is  as  follows:  "At 
any  time  before  the  deposit  is  paid  into  court,  tlie  defendant  may  deliver  to 
the  sheriff  a  written  direction  to  pay  it  to  a  third  person,  therein  specified.  In 
the  event  tliat  the  defendant  becomes  entitled  to  a  return  tliereof,  but  with- 
out  expressing  any  other  contingency.  The  direction  must  be  acknowledged 
or  proved,  and  certilied,  in  like  manner  as  a  deed  (o  be  recorded;  and  the 
sheriff  must  deliver  it  to  the  otncer  who  receives  the  deposit,  who  must  note 
tlie  substance  thereof,  with  the  entries  of  the  deposit,  in  his  books,  and  upon 
the  two  certificates  of  payment  into  court.  Tlie  money  thus  deposited  is 
deemed  the  property  of  tlte  third  person,  subject  to  plaintiff's  interest  therein, 
and  subject  to  the  rights  of  a  creditor  of  th>'  defendant,  where  the  direction 
was  given  for  the  purpose  of  liimlering,  delaying,  or  defrauding  creditors. 
The  money,  or  the  residue  thereof,  must  be  paid  to  the  third  person,"  where 
there  is  final  judgment  fur  defendant,  l^aul  Wilcox  liad  in  good  faith  ad- 
vanced the  amount  fixed  as  defendant's  bail.  The  terms  of  section  586  bad 
been  fully  complied  with,  except  that  the  acknowledgment  was  defective. 
On  the  vacation  of  defendant's  arrest,  the  court  uiticers  refused  to  refund  the 
money,  claiming  that  it  had  been  attacliHi  m  another  action  against  defend- 
ant. The  defendant  then  moved  for  an  order  to  cumtiel  the  oflScers  to  refund 
the  money  to  Mr.  Wilcox. 

Henri  Prespriok,  for  plaintiff.  Wilcoa  A  Goodman,  {Pattl  Wilcox,  of 
counsel.)  for  defendant. 

Bakrett,  J.  Section  586  was  intended  to  obviate  the  hardship  resulting 
from  the  law  as  laid  down  in  Hermann  v.  Aaronnon,  3  Abb.  Fr.  (N.  8.)  389. 
and  8  Abb.  Pr.  (N.  S.)  155,  and  kindred  cases.  Now  a  friend  can  safely  lend 
a  defendant  who  has  been  arrested  the  amount  of  bail  fixed  in  the  order,  tak- 
ing contemporaneously  the  written  direction  specified  in  this  section.  This 
was  done  in  the  present  case,  and  the  third  person,  who  lent  the  money  and 
took  the  written  direction,  is  entitled  to  repayment,  the  order  of  arrest  hav- 
ing been  vacated.    Upon  these  attidavits  there  is  no  possible  question  of  fraud. 
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and  the  court  Is  bound  to  bold  that  the  direction  was  not  given  for  the  purpose 
of  hindering,  delaying,  or  defrauding  creditors.  The  only  question  is  as  to 
failure  to  properly  acknowledge  the  written  direction.  In  my  judgment,  this 
is  amendable.  The  third  person's  rights,  under  this  new  provision,  depend 
upon  the  actual  facts  and  the  written  directions.  The  acknowledgment  is  re- 
quired for  the  purpose  of  noting  the  substance  of  such  directions  in  the  clerk's 
books  and  upon  the  certificate  of  payment  into  court.  1  cannot  think  that 
there  is  an  analogy  between  such  a  case  and  that  of  an  assignment  which 
(under  some  statutes)  is  only  to  go  into  effect  upon  a  particular  form  of  ao> 
knowledgment.  Nor  do  I  think  that  a  party  fairly  and  justly  entitled  to 
money  deposited  for  one  speciHc  purpose  should  have  it  impounded  generally 
upon  such  a  technicality.  I  will  give  the  defendant  leave  to  complete  the  ac- 
knowledgment ntmo  pi-o  tunc,  and  thereupon  direct  the  payment  of  the  money 
to  Mr.  Wilcox;  the  operation  of  the  order,  however,  to  he  suspended  for  two 
days,  to  give  the  opposing  party  an  opportunity  to  apply  for  a  stay,  if  an  ap- 
peal l>e  taken. 

Lahpman  v.  Smith. 
(Supreme  Court,  Special  Term,  New  York  County.    December  8, 1888.) 

1.  RbFBBBNCS— How  TeBHINATSD— FAILtTRB  TO  FiLB  REPORT. 

Under  Ckide  Civil  Froo.  N.  Y.  f,  1019,  providing  that  a  referee's  report  most  be 
either  flled  with  the  clerk,  or  delivered  to  the  attorney  for  one  of  the  parties  within 
60  days  after  the  cause  is  finally  submitted,  otherwise  either  party  may,  before  ii 
is  flled  or  delivered,  serve  a  notice  on  the  attorney  for  the  adverse  party  that  he 
electa  to  end  the  reference ;  and  in  such  case  the  action  must  thenoeforth  proceed 
as  U  the  referenoe  had  not  been  directed, — a  referee  does  not  lose  jaiisdictioii, 
though  his  report  is  not  delivered  until  three  years  after  final  submission,  there 
having  been  no  notice  given  by  either  party  of  an  election  to  end  the  refeieiioe. 
S.  Abrest  ih  Civiii  Cases — Discharob. 

Under  Code  Civil  Froc.  N.  Y.  i  673,  as  amended  by  Laws  188S,  o.  673,  providing 
that  If  a  plaintiff  neglects  to  enter  judgment  within  10  days  after  it  is  in  his  power 
to  do  so,  or  neglects  to  issue  execution  against  the  person  of  defendant  within 
10  days  after  the  return  of  the  execution  against  the  property,  or.  In  any  event, 
neglects  to  issue  the  same  within  8  months  after  the  entry  of  the  judgment,  or  de- 
lays the  enforcement  of  his  remedies  by  collusion,  defendant  mnst,  on  his  applica- 
tdon,  be  discharged  from  custody,  relief  from  arrest  cannot  be  granted  a  defendant 
where  there  is  no  evidence  of  oollusioD,  and  the  report  of  the  referee  in  the  actios 
was  delivered  July  16th,  judgment  entered  July  2Sd,  execution  against  the  property 
returned  unsatisfied  September  aoth,  execution  against  the  person  issued  September 
iOd,  and  arrest  made  October  asth. 

At  chaml>ers.  In  an  action  for  conversion  defendant  was  arrested,  and  ad> 
mitted  to  bail,  but  the  order  for  arrest  remained  unchanged.  After  a  contin- 
uance at  defendant's  request,  the  case  was  referred,  and  hearing  immedi- 
ately commenced  before  the  referee,  but  it  was  not  finally  submitted  until  two 
years  later.  Sixty  days  were  granted  him  from  that  time  in  which  to  make 
his  report,  but,  though  no  further  extension  was  granted,  the  report  was  not 
made  until  three  years  later,  though  the  referee  was  requested  by  plaintiff  to 
hasten  it,  when  he  delivered  it  to  plaintifTs  attorneys.  Its  findings  were  in 
favor  of  plaintiff.  The  date  of  the  report  was  July  9th,  but  it  was  signed  and 
delivered  on  July  16th.  The  report  was  filed  and  judgment  entered  for  plain- 
tiff on  July  23d.  On  July  26th,  execution  was  issued  against  defendant's 
property,  and  on  September  20th  returned  wholly  unsatisfied.  On  Seplembex 
22d,  execution  was  issued  against  defendant's  person.  The  sheriff  received 
it  on  September  24th,  and  on  October  25th  arrested  the  defendant,  who  now 
moves  that  the  execution  against  his  person  be  set  aside,  and  that  be  be  re- 
leased from  imprisonment,  on  the  grounds  that  the  report  of  the  referee  and 
the  entry  of  judgment  were  not  made  within  the  time  prescribed  by  statute. 
Code  Civil  Proc.  N.  Y.  §  1019,  provides  that  "upon  trial  by  a  referee  *  *  • 
the  referee's  written  report  must  be  either  filed  with  the  clerk  or  delivered  to 
the  attorney  for  one  of  the  parties  within  sixty  days  from  the  time  when  tbe 
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cause  or  matter  Is  finally  submitted,  otherwise  either  pai-ty  may,  before  it  is 
filed  or  delivered,  serve  a  notice  upon  tlie  attorney  for  the  adverse  party  that 
he  elects  to  end  the  reference.  In  such  a  case  tlie  action  must  thenceforth 
proceed  as  if  the  reference  had  not  been  directed.  *  *  *"  Section  572,  as 
amended  by  Laws  188(5,  c.  672,  provides  that,  "except  in  a  case  where  an  or- 
der of  arrest  can  be  granted  oniy  by  the  court,  if  the  plaintitf  unreasonably 
delays  the  trial  of  the  action,  or  neglects  to  enter  judgment  therein  within 
ten  days  after  it  is  in  liis  power  to  do  so,  or  neglects  to  issue  execution  against 
the  person  of  the  defendant  within  ten  days  after  the  return  of  the  execution 
against  tlie  property,  and  in  any  event  neglects  to  issue  the  same  within  three 
months  after  tlie  entry  of  the  judgment,  or  whenever  it  xhall  appear  to  the 
satisfaction  of  the  court  that  the  plaintiff  in  »n  action,  or  a  judgment  creditor 
in  a  judgment,  delays  the  enforcement  of  his  remedies  therein  by  collusion, 
or  for  the  purpose  of  allowing  tlie  debtor  to  remain  in  prison  under  the  man- 
date in  any  other  action,  before  the  issuing  of  the  mandate  in  favor  of  such 
creditor,  so  as  to  produce  a  continued  and  extended  imprisonment  by  virtuo 
of  the  separate  mandates  in  the  different  actions,  the  defendant  must,  upon 
bis  application,  made  upon  notice  to  the  pliiintiff,  be  discharged  from  custiKly, 
if  be  has  already  been  taken  under  tlie  mandate  against  him  in  such  action, 
or,  if  ho  has  not  yet  been  imprisoned  therein,  be  relieved  from  imprisonment, 
by  virtue  of  such  mandate,  by  the  court  in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  why  the  application  should  not  be  granted. 
A  defendant  discharged  as  prescribed  in  tbis  section  shall  not  be  arrested  upon 
an  execution  issued  upon  tlie  judgment  in  the  action. " 
Newkirk  c§  Ghaee,  for  plaintiff.    Charles  Steekler,  for  defendant. 

Lawrbnoe,  J.  No  notice,  under  section  1019  of  the  Code  of  Civil  Proce- 
dnre,  was  given  by  either  of  the  parties  to  the  adverse  party  of  an  election  to 
end  the  reference.  The  case  of  Little  v.  Lyruih,  99  N.  Y.  112.  1  N.  E.  Rep. 
312,  and  the  case  of  Fhipps  v.  Carman,  84  N.  Y.  650,  therefore,  throw  no 
light  upon  the  question  presented  by  tbis  motion.  The  referee  did  not  lose 
jurisdiction  of  the  action,  and,  notwithstanding  the  great  delay  which  inter- 
vened between  the  final  submission  of  the  cause  and  the  delivery  of  the  ref- 
eree's report,  I  am  constrained  to  say  tliat  the  proceedings  in  the  case  have 
not  been  irregular. 

Nor  is  the  defendant  entitled  to  relief  under  section  572  of  the  Code  of  Civil 
Procedure,  as  amended  in  1886,  because  there  is  no  evidence  of  collusion,  nor 
was  there  any  neglect  to  enter  judgment  within  the  time  prescril)ed  by  that 
section,  or  in  the  issuing  of  the  execution  against  the  person  of  the  defend- 
ant.  Motion  denied,  with  costs,  and  with  leave  to  renew  on  farther affldavits, 
if  so  advised. 


Aborrsikger  «.  Levob. 
(Supreme  Court,  Oetwral  Term,  Third  Department,    November,  1889.) 

PUISINO — Ambnduest — To  Meet  Proot. 

A  oomplalnt  Id  justice's  court  charged  an  assault  on  plaintiff  "by  defendant  and 
his  dog, "  but  the  case  was  tried  on  the  theory  that  defendant  was  liable  for  negli- 
gently keeping  a  vicious  dog.  Held,  that  on  appeal  to  the  county  court  an  amend- 
ment of  the  complaint  so  as  to  charge  that  defendant's  dog,  being  vicious  and 
known  to  be  so  by  defendant,  bit  plaintiff,  was  proper,  as  the  amendment  did  not 
change  the  "claim  "  actually  tried,  but  simply  conformed  the  complaint  to  it,  within 
the  requirement  of  Code  Civil  Proa  N.  Y.  S  733. 

Appeal  from  Fulton  county  court. 

Action  by  Jacob  Argersinger  against  Gustave  Levor  for  personal  injuries 
snstained  from  being  bitten  by  defendant's  dog.  The  action  was  originally 
brought  in  justice's  court,  where  judgment  was  rendered  in  plaintiff's  favor. 
Defendant  appealed  to  the  county  court;  and  from  an  order  permitting  plain- 
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tiff  to  amend  his  complaint,  and  a  judgment  affirming  tbe  justice's  judgment, 
defendant  appeals.  The  complaint  in  the  justice's  court  alleged  that  "while 
pUintift  was  peaceably  traveling  in  the  public  highway  the  defendant  and  his 
dog  assiiulted  him,  and  intlicted  on  his  hand  and  arm  a  grievous  injury;"  bat 
the  case  was  tried  on  the  theory  tliat  defendant  was  liable  for  negligently  keep- 
ing a  vicious  dog.  CJode  Civil  Proc.  N.  Y.  §  723,  provides  that  the  court  may, 
before  or  after  judgment,  in  furtherance  of  justice,  amend  any  pleading,  where 
the  amendment  does  not  change  substantially  the  claim  or  defense,  by  con- 
forming it  to  the  facts  proved.  Section  3347,  subd.  6,  extends  this  power  to 
the  county  courts.  The  opinion  o£  tbe  county  judge,  on  appeal  from  the  Jna- 
tice  of  the  peace,  is  as  follows: 

"Keck,  J.  Tlie  motion  to  amend  the  complaint  will  be  first  disposed  of. 
In  opposition  to  the  allowance  of  this  amendment,  it  is  urged  that  by  so  do- 
ing the  plaintifF  would  be  allowed  to  set  up  a  new  and  distinct  cause  of  ac- 
tion from  the  one  in  the  original  complaint,  and  that  this  court  has  no  power 
to  grant  such  an  amendment.  It  is  provided  by  section  348  of  the  Code  of 
Civil  Procedure  that  'where  a  county  court  has  jurisdiction  of  an  action, 
*  *  *  it  possesses  the  same  jurisdiction,  power,  and  authority  in  and  over 
the  same  *  *  «  which  the  supreme  court  possesses  in  a  like  case,  and 
may  render  any  judgment  or  grant  either  party  any  relief  which  the  supreme 
court  might  render  or  grant  in  a  like  case.'  And  by  section  2944  it  is  also 
provided  that  <  tlie  court  must,  upon  application,  allow  a  pleading  to  be  amended 
«t  any  time  before  the  trial,  or  during  the  trial,  or  upon  appeal,  if  substantial 
justice  will  be  promoted  tliereby.'  These  provisions  are  broad  enough  to 
«mbrace  the  necessary  power  of  the  county  court  to  grant  any  amendment, 
in  a  case  like  this,  which  the  supreme  court  could  allow,  of  a  pleading 
in  an  action  pending  therein,  and  the  power  of  that  court  to  allow  amend- 
ments in  an  action  or  proceeding  can  1)e  exercised  almost  without  restriition, 
if  substantial  justice  will  be  promoted  thereby;  and  the  power  of  the  county 
«ourt,  in  that  respect,  is  as  broad  as  is  the  power  of  the  supreme  court.  It 
has  an  inherent  power,  wliich  has  tmen  frequently  exercised,  to  the  extent  of 
adding  new  causes  of  action,  which  had  tlie  effect  of  avoiding  the  statute  of 
limitation.  Cramer  v.  Lovejoy,  41  Hun,  581.  Tbe  fact  that  tbe  appeal  is 
upon  questions  of  law  only  does  not  limit  or  abridge  the  powers  of  this  court 
to  allow  such  an  amendment.  As  to  the  propriety  of  allowing  the  amend- 
ment, it  may  be  said  that  no  objections  were  made  to  the  insufficiency  of  the 
original  complaint  upon  the  trial  of  the  cause,  but,  upon  the  contrary,  the  re- 
turn discloses  that  the  case  was  tried  and  the  complaint  treated  as  being  en- 
tirely sufficient  to  justify  tbe  evidence  given  by  tlie  plaintiff  to  establish  a 
cause  of  action  for  an  injury  to  tbe  person  other  than  for  an  assault  and  bat- 
tery, over  which,  bad  it  been  such  an  action  as  it  is  now  claimed  by  appellant 
to  be,  the  magistrate  would  have  had  no  jurisdiction.  In  justices'  courts  the 
pleadings  are  not  unfrcquently  of  an  informal  nature,  and  much  liberality  has 
uniformly  been  extended  in  the  construction  and  upholding  of  them,  espe- 
cially when  they  relate  to  a  cause  of  action  of  which  that  court  had  jnrisdic- 
tion,  and  are  not  objected  to  for  insufficiency  upon  the  trial  of  the  case. 
Teclinical  nicety  and  precision  are  not  required  in  an  action  before  a  justice 
or  the  peace,  unless  the  objection  is  raised  at  the  time;  and  where  the  parties 
go  to  trial  upon  a  complaint,  liowever  defective,  without  objection  on  account 
«f  the  defect,  if  the  plaintiff  proves  a  good  cause  of  action,  a  judgment  in  his 
favor  will  be  good.  Hall  v.  McKechnie,  22  Barb.  244;  Stafford  v.  WiUiamt, 
4  Denio,  182.  The  action  was  not  one  for  an  assault  and  battery,  but.  as  tbe 
evidence  given  upon  the  trial  shows,  for  damages  for  injury  inflicted  by  the 
biting  of  the  plaintiff  by  the  defendant's  dog,  done  in  the  at)sence  of  the  de- 
fendant; and  of  such  an  action,  being  for  a  peraonal  injury,  not  for  an  assault 
4tnd  battery,  the  magistrate  liad  jurisdiction.  Code  Civil  Proc.  §  2862,  subd. 
2;  Coulter  v.  Expreis  Co.,  56  N.  Y.  585.    No  injustice  can  result  to  the  de- 
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fendant  from  the  amendment,  which  nimply  conforms  the  pleading  to  the 
proof  given  upon  the  trial  of  the  case,  and  substantial  justice  will  be  pro- 
moted thereby;  and  it  is  therefore  allowed,  upon  the  following  terms  and  cou> 
ditiona,  viz.,  that  the  plaintiff  pay  to  defendant  010,  to  be  offset  against  the 
Judgment,  and  an  order  is  directed  accordingly. 

"^ow,  as  to  the  merits  of  this  action.  As  stated  above,  it  was  brought  to 
recover  damages  for  injuries  alleged  to  have  been  inflicted  upon  the  plaintiff 
from  being  aitaclced  and  bitten  by  the  defendant's  dog.  Thai  the  plaintiff 
was  bitten  by  the  dog  belonging  to  the  defendant  is  shown  very  clearly  by 
the  evidence  in  the  return.  It  is  urged  by  the  appellant,  however,  tliat  th» 
plaintiff  failed  to  make  a  case  justifying  his  recovery,  un  the  ground  lliat  lie 
did  not  show  that  the  dog  in  question  was  a  vicious  aniniul,  and  known  to 
be  such  by  the  defendant,  prior  to  the  attack  on  the  plaintiff.  It  may  be 
Blatfd,  without  citing  any  authority  in  support  of  the  proposition,  that  it  is  a 
well-settled  rule  of  law  that,  in  order  to  make  the  owner  of  a  dog  liable  in  an 
action  at  the  suit  of  a  person  injured  by  such  animal,  it  must  he  shown  that 
such  owner  had  knowledge  of  its  vicious  prc>{>enHitie^.  The  iM-nton  who  seeks 
to  maintain  the  action  has  the  burden  of  showing  this,  anil  a  failure  to  <lo  so 
would  necessarily  be  a  failure  to  make  a  case  entitling  a  recovery  in  (he  ac- 
tion. It  need  not,  however,  be  shown  that  such  owner  hail  actual  knowledge 
that  such  animal  was  in  the  habit  of  attacking  people,  but  such  a  knowledge 
Of  its  vicious  propensities  as  would  endanger  the  safety  of  such  iwnons  a» 
might  innocently  come  in  contact  with  it,  being  unaware  of  its  true  char- 
aoter.  An  examination  of  the  return  in  this  case  discloses  the  fart  that  the 
evidence  upon  this  branch  or  point  is  somewhat  meager.  But,  there  hein^; 
some  evidence  of  facts  and  circumstances,  viz.,  that  the  animal  in  iiuestion 
had,  prior  to  the  time  of  its  attack  upon  plaintiff,  attacked  and  bitti^n  an- 
other person;  that  thereafter  It  was  kept,  muzzled,  upon  and  about  the  di*- 
fendant's  mill  and  premises;  thnt  defendant  was  about  these  premisea  daily 
during  this  time,  and  could  hardly  have  failed  to  acquire  a  knowledge  of  the 
true  character  and  disposition  of  the  animal, — tending  to  show,  and,  perhaps, 
strong  enough  to  justify  the  conclusion,  that  the  defendant  did  know  the  dis- 
position of  the  dog  to  bite  people  prior  to  its  attack  upon  the  plaintiff,  such 
must  have  been  the  Hndingof  the  magistrate,  or  the  judgment  would  have 
been  otherwise.  I  have,  therefore,  notwithstanding  some  donbts  entertained 
of  the  sufficiency  of  the  evidence  to  prove  scienter,  concluded  to  affirm  the 
judgment,  and  an  order  is  directed  accordingly." 

Argued  before  Learned,  P.  J.,  and  Fish  and  Landon,  JJ. 

Spencer  &  Banker,  (Edgar  A.  Spencer,  of  counsel,)  for  appellant.  Smith 
(t  Nellia,  (Andrew  J,  Neilis,  of  counsel,)  for  respondent. 

Landon,  J.  The  complaint  in  the  justice's  court  charged  an  assault  upon 
the  plaintiff  "by  the  defendant  and  his  dog."  No  objection  was  taken  upon 
the  trial  to  the  jurisdiction  of  the  justice.  The  evidence  tended  to  show  that 
the  defendant's  dog  bit  the  plaintiff,  and  that  the  dog  was  vicious,  and  knowa 
to  be  so  by  the  defendant  Tliere  was  no  evidence  of  any  assault  by  the  de- 
fendant. Upon  appeal  to  the  county  court,  upon  the  law  only,  the  county 
court,  upon  motion  of  the  plaintiff,  permitted  the  complaint  to  be  amended  so 
as  to  charge  that  the  defendant's  dog,  being  vicious  and  known  to  the  defend- 
ant to  be  so,  bit  the  plaintiff.  We  think  the  j  udgment  and  order  of  the  con  nty 
court  can  be  upheld.  The  justice's  court  had  no  jurisdiction  of  an  action  of 
assault  and  battery.  Code  Civil  Froc.  g  2863.  But  no  such  action  was  tried. 
That  such  a  cause  of  action  was  stated  in  the  complaint  did  not  deprive  the 
Justice  of  jurisdiction  of  the  cause  of  action  which  he  did  try.  The  latter 
cause  of  action  was  so  far  set  forth  in  the  complaint  as  to  induce  the  parties  to 
try  it,  and,  when  the  county  court  permitted  the  complaint  to  be  amended,  it 
did  not  permit  a  change  of  the  cause  of  action  actually  tried,  but  simply  con- 
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formed  the  complaint  to  it.  The  amendment  did  -  not  change  the  "claim"  in 
litigation.  Id.  §§  723, 3347,  subd.  6.  Substantial  justice  was  thus  promoted. 
As  the  justice  did  not  in  fact  exceed  his  jurisdiction,  it  was  proper  ttiat  tbe 
record  should  l>e  kept  within  it.    Judgment  aflSrmed,  with  costs. 


Walton  v.  Godwin. 
(Supreme  Court,  General  Term,  First  Department    November  7, 1889.) 

L  Dbpositions — Intsbrooatories. 

In  an  action  for  alleged  breach  of  a  contract  bv  a  corporation,  by  discharging 
plaintiff's  assignor  from  its  serrice,  plaintiff  sought  to  charge  a  director  of  the  cor- 
poration under  Laws  N.  T.  1876,  o.  Oil,  $81,  on  the  ground  that  he  had  signed  a  report 
of  the  corporation  containing  false  representations  as  to  its  stookholdera  and  finan- 
cial condition.  Defendant's  answer  alleged  that  he  signed  the  report  In  tbe  belief 
that  it  was  true  and  correct,  and  that  the  contract  with  plaintifl's  assignor  was  an- 
nulled, according  to  its  terms,  on  the  ground  of  his  incompetency,  at  thetlmeof  the 
aUeged  breach.  Held,  that  it  was  proper  to  allow  cross-in  terrog;atories  by  plainUft, 
on  defendant's  taking  a  deposition,  as  to  whether  the  corporation  at  or  about  tbe 
time  of  the  alleged  breacn,  and  before  the  report,  had  not  failed  financially,  and 
soon  after  had  a  receiver  appointed,  whether  ita  assets  were  not  then  transferred 
to  another  company,  and  whether  it  did  not  then  discharge  all  of  its  employes  be- 
cause  of  Its  failure. 

2.  Samb. 

But  questions  as  to  whether  a  portion  of  such  employes  irere  not  re-employedby 
the  other  company,  under  the  same  general  manager,  and  whether  deponent  and 
another  director,  whose  business  it  was  to  determine  such  things,  had  ever  decided 
that  certain  other  employes  of  the  first  company  were  incompetent  are  impropei^ 

Appeal  from  special  term,  New  Yorlc  county. 

Action  by  Frank  Walton  against  Parke  Godwin,  as  a  director  of  tbe  Ameri- 
can Opera  Conipanj,  Limited,  a  domestic  corporation  incorporated  under 
Laws  N.  Y.  1875,  c.  611.  Plaintiff  claimed  under  an  assignment  to  him  by 
Henry  Bates  of  a  claim  against  the  corporation  for  alleged  breach  of  a  con- 
tract by  discharging  said  Bates  from  its  em  ploy  aa  an  opera  singer  on  Decem- 
ber 11, 1886.  PlaintifF  sought  to  recover  from  defendant  on  the  ground  that 
he  was  liable  for  the  debts  of  the  corporation  under  the  act  of  1875,  8  21,  be- 
cause he  had  signed  a  report  of  tlie  corporation  dated  January  3,  1887,  which 
plaintiff  alleged  contained  false  statements  as  to  its  stockholders  and  financial 
condition.  Defendant  answered,  and  alleged  that  he  signed  the  report  believ- 
ing that  it  was  true  and  correct,  and  that  Bates  was  discharged  and  his  con- 
tract annulled  by  the  corporation  on  December  11,  1886,  on  the  ground  of  his 
incompetency,  for  which  ground  the  contract  provided  that  it  might  be  an- 
nulled. A  commission  issued  to  take  the  deposition  of  Jacques  Bouby,  of 
Paris,  France,  as  a  witness  for  defendant,  and  defendant  excepted  to  the  fol- 
lowing cross-interrogatories  proposed  by  plaintiff:  "Eighth.  State  whether  or 
not  the  American  Opera  Company,  Limited,  failed  financially  on  or  alx>ut  De- 
cember 11, 1886,  and  whether  or  not  it  ever  produced  any  public  performance 
of  opera  after  that  date;  and,  if  not,  state  why  not,  so  far  as  you  know.  Did 
it  not  then  retire  from  business  as  an  opera  company,  and  fail  to  pay  its  ol>- 
ligations,  and  go  into  liquidation,  and  was  not  a  receiver  soon  thereafter  ap- 
pointed by  the  court  in  an  action  brought  by  a  creditor  to  sequestrate  its  prop- 
erty to  pay  its  debts?  Ninth.  What  became  of  the  property  and  assets  of  the 
American  Opera  Company,  Limited,  after  December  11,  1886,  so  far  as  you 
know?  Were  they  not  then  mostly  transferred  and  delivered  to  another  com- 
pany, formed  about  that  time  under  the  laws'  of  New  Jersey,  called  the  '  Na- 
tional Opera  Company,  Limited,'  and  did  not  that  National  Company  also  soon 
tliereafter  fail  financially,  and  go  also  into  the  hands  of  a  receiver  in  seques- 
tration proceedings?  Tenth.  Were  not  all  the  employes  and  singers  of  tbe 
American  Opera  Company,  Limited,  discharged  by  it  on  or  a>)out  December 
11,  1886,  on  account  of  its  said  financial  failure,  if  any,  and  were  not  a  por- 
tion of  them  re-employed  by  the  said  National  Opera  Company  under  the  same 
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general  manager,  Charles  E.  Locke,  who  had  previously  acted  as  general  man* 
■geroftheAmericanOperaCompany, Limited?"  "Fourteenth.  Statewhether 
<a  not  70U  and  Theodore  Thomas,  acting  as  the  vocal  and  musical  directors  of 
the  American  Opera  Company,  Limited,  about  December  11, 1886,  or  ever,  ad- 
judged  and  determined  together  and  decided  that  either  of  the  following  named 
persons  then  employed  by  said  company  was  tlien  incompetent  to  sing  or  per- 
form his  or  her  parts  as  provided  by  their  contracts  with  said  company,  namely: 
John  £.  Brand,  Alfred  W.  Young.  Joseph  C.  Elliott,  William  Parry,  James 
J.  Boyle,  Alice  Hawkins,  Alice  Uicharda,  Buth  Torbett,  Jessie  Watson,  Je8-< 
sie  Woods,  Jennie  Woods,  Georgie  Girard.  May  Warren,  Hattie  Patterson,  and 
Emily  ijtanly."  From  the  allowance  of  these  interrogatories  defendant  ap- 
peals 

Argued  before  Yam  Brunt,  P.  J.,  and  Bradt  and  Daniels.  JJ. 

G.  Wathboume  Smith,  (Nelson  Smith,  of  counsel,)  for  appellant.  W.  W. 
Badger,  for  respondent. 

Van  Brunt,  F.  J.  Although  it  is  true  that  the  general  rule  is  to  allow  all 
interrogatories  which  may  be  propounded  under  a  commission,  leiiving  the 
question  of  the  admissibility  of  the  evidence  to  be  determined  at  the  trial, 
where  it  can  be  much  better  and  more  intelligently  done  than  upon  the  settlfr- 
ment  of  the  interrogatories,  yet  where  an  luterrogatory  is  clearly  irrelevant, 
and  is  apparently  put  for  the  purpose  of  eliciting  information  in  no  way  con- 
nected with  any  issne  presented  by  the  pleadings  in  the  action,  such  interroga- 
tory should  not  be  allowed.  Applying  this  rule  to  the  interrogatories  now 
before  the  court,  and  which  are  put  by  the  plaintiff  by  way  of  cross-examinap 
tion,  it  would  appear  that  no  error  was  committed  in  the  allowance  of  the 
eighth,  ninth,  and  the  first  paragraph  of  the  tenth.  There  were  issues  prfr- 
sented  which  related  to  the  good  faith  of  the  opera  company  in  tbechange;  of 
plaintiff's  assignment;  and  also  to  the  truth  of  the  statements  contained  in  the 
report  signed  by  the  defendant  as  to  the  assets  of  the  opera  company;  and 
these  interrogatories  were  pertinent  to  these  issues.  The  last  clause  of  the 
tenth  Interrogatory  and  the  whole  of  the  fourteenth  seem  to  l>e  improper. 
The  fourteenth  in  no  way  tended  to  elicit  any  evidence  in  any  way  connected 
with  the  issues  presented  in  this  action,  but  seems  to  have  been  put  for  the 
purpose  of  procuring  information  which  might  affect  other  claims  which  had 
been  or  might  be  presented  against  the  signers  of  the  report  in  question.  The 
order  appealed  from  should  be  modified,  disallowing  the  last  clause  of  the 
tenth  interrogatory,  and  the  whole  of  the  fourteenth,  and  as  so  modified  af- 
firmed, without  costs.    All  concur. 


SooFiELD  e.  Sfauldino  et  al. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department    November,  1889.) 

1.  FkAOTJDLBNT  C0NVBTA.NCE8 — EVIDBNCB — DECLlRilTIOKS  0»  QraNTOB. 

The  declarations  of  a  Teodor,  made  after  conveyance,  and  his  evidence  In  anp- 
plementary  proceedings,  relating  to  the  property  conveyed,  to  the  effect  that  the 
conveyance  was  intended  to  defraud  the  judgment  creditor,  are  inadmissible  against 
his  vendee,  though  he  remains  In  possession  under  the  vendee's  lease, 

S.   BXMB — CONSPIRAOT — ReS  QXBTM. 

Nor  are  such  statements  admissible  on  the  gronnd  that,  a  ooospiraoy  between 
vendor  and  vendee  to  defraud  having  been  shown,  the  deolMations  of  the  one  were 
bindlDg  on  hia  co-conspirator,  as  suon  declarations  were  merely  narrative  of  a  com- 
pleted transaction,  and  formed  no  part  of  the  res  gestCB, 

Appeal  from  special  term,  Otsego  county. 

Action  by  Byron  J.  ScoQeld,  receiver  of  William  Spanlding,  against  Will- 
iam Spaulding  and  Fhilo  B.  Bpaulding,  to  set  aside  a  conveyance  of  a  house 
and  lot  in  Oneonta;  also  a  vacant  lot;  which  conveyance  was  executed  on  the 
8d  day  of  January,  1885,  and  recorded  on  the day  of  January,  1885,  and 
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recited  a  consideration  of  93,200.  The  grantee.  Philo  B.  Spaulding,  gave,  in 
exchange  for  the  conveyance,  a  deed  of  a  patent-riglit  for  shears  or  proning 
hoolc,  for  the  territory  of  SI  counties  in  the  state  of  Pennsylvania.  The  ref- 
eree  has  found  that  the  deed  of  the  patent-riglit  territory  was  of  no  value,  and 
that  the  exchange  was  made  "with  intent  to  cheat  and  defraud,  binder  and 
delay,  the  creditors  of  Wiliiam,  and  that  it  was  with  a  iilce  intent  on  the  part 
of  Philo  B."  At  the  time  of  the  conveyance  in  question  the  boose  and  lot 
was  of  the  value  of  about  $3,500;  and  the  vacant  lot  of  the  value  of  about 
-$250;  and  the  grantor  had  goods  in  the  store  of  the  value  of  .about  S1.500; 
and  he  had  accounts  of  the  value  of  about  82,000;  and  he  had  ahorse,  wagon, 
harness,  and  robes,  etc.,  of  the  value  of  8200, — maliiug  the  tutai  value  of  Ids 
property  some  $7,400.  His  indebtedness  amounted  to  about  $2,000.  On  the 
28tli  of  December,  1884,  William  transferred  to  his  infant  )K>n,  William  H. 
Spaulding,  bis  horse,  wagon,  cutter,  two  harness,  whip,  buffalo  robe,  and 
lap  spread;  assuming  thereby  to  pay  a  debt  to  his  son  of  $200.  This  transfer 
was  in  the  presence  and  with  tlie  knowledge  of  Philo.  When  the  conveyance 
of  real  estate  was  made,  Philo  had  notice  that  William  was  in  debt.  On  the 
16th  of  January.  1886,  William  gave  a  chattel  mortgage  to  bis  wife  for  the 
express  consideration  of  $2,410,  covering  the  store  and  goods,  and  all  bis  ao> 
counts;  and  on  the  26th  of  .January,  1885,  William  gave  his  wife  another 
chattel  mortgage  upon  a  quantity  of  tobacco  which  he  had  received  after  the 
execution  of  the  Qrst  chattel  mortgage,  making  the  second  chattel  mortgage 
collateral  to  the  first  one.  William  remained  in  possession  of  the  real  estate, 
taking  a  lease  thereof  for  a  year  from  Philo,  at  a  rental  of  $125  a  year,  and  at 
the  expiration  of  one  year  Philo  gave  a  lease  to  William's  wife,  and  William 
and  his  family  remained  in  the  possession,  down  to  the  day  of  the  trial,  of  tb» 
house  and  lot.  No  evidence  was  given  tending  to  establish  the  indebtedness 
of  William  to  bis  son  or  to  bis  wife,  other  than  appear  in  the  ttansfers  made 
to  them. 

Evidence  was  given  upon  the  trial  tending  to  show  a  fraudulent  intent  on 
the  part  of  William  at  the  time  of  the  execution  of  the  conveyance,  and  thut 
I'hilo  had  knowledge  of  William's  indebtedness,  and  that  William  desired  and 
intended  to  cover  up  hII  his  property,  or  put  it  beyond  the  reach  of  his  credit- 
ors. Before  this  action  was  commenced  the  receiver  offered  to  Philo  a  recon- 
veyance uf  the  territory  covered  by  the  assignment,  and  demanded  a  convey- 
ance of  the  real  estate.  Pliilo  refused  to  receive  the  deed  of  tbe  territory,  and 
refused  to  execute  a  conveyance  of  the  real  estate. 

M.  B.  Williams  was  called  as  a  witness  for  tbe  plaintiff,  and  testified  that 
be  indorsed  a  note  for  William  Spaulding,  April  1, 1884,  and  that  he  bad  a 
conversation  with  him  at  the  time  of  that  indorsement  with  reference  to  his 
property.  He  was  tlien  asked  to  state  the  conversation,  which  was  objected 
to,  and  the  referee  overruled  the  objections  as  to  William  Spaulding,  and  sus- 
tained them  as  to  Philo  Spaulding.  He  stated  the  conversation,  and  be  then 
added:  "I  had  a  conversation  with  him  after  that, — after  bis  failure;  trans- 
fer of  his  property.  It  was  after  it  came  out  that  he  had  put  his  property  out 
of  his  hands,  and  before  the  sale  of  the  goods  in  tbe  store.  It  was  about  the 
last  of  January  or  first  of  February.  Question.  Tell  us  what  occurred  then. 
(Objected  to  by  defendants'  counsel  as  incompetent,  improper,  and  immaterial, 
and  as  no  evidence  against  P.  B.  Spaulding.  Objection  overruled.  Excep- 
tion by  defendants'  counsel.)  Awnoer.  He  said  he  had  property  enough  to  pay 
me.  I  asked  him  where,  and  he  did  not  say  where;  but  be  said  he  could  pay 
me,  but  he  was  going  to  beat  that  damned  Keyes.  I  asked  him  bow  be  could 
beat  Keyes  when  I  was  the  banker.  Says  I:  'I  have  got  to  pay,  if  you  don't 
pay.'  Well,  he  said  he  had  enough  to  pay  me.  and  keep  still,  1  should  have 
my  pay.  I  don't  know  whetlier  I  kept  still  or  not.  I  presume  I  did  not.  I 
felt  a  little  worked.  I  don't  remember  anything  further  there.  I  bad  or 
heard  a  conversation  with  him  at  tbe  Ballard  House,  in  Cooperatown.  I  think 
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1q  May,  1887,  \^hen  he  was  thereat  some  court.  Q.  Tell  us  what  the  conver- 
sation was."  This  question  was  objected  to  by  the  counsel  for  Philo  iijpauld- 
ing  on  the  grounds  before  stated.  The  objections  were  overruled,  and  the  de- 
fendant took  an  exception.  The  witness  answered,  viz.:  *'  ■  It  is  loo  damned 
bad  you  are  here.  You  have  no  business  here.'  Says  I:  'I  know  it.  Pay 
your  bills,  and  I  will  go  out.'  He  says:  .'I  have  got  property  enough  to  do 
it,  but  I  ain't  fixed  just  now  so  I  can  do  it.'  He  said:  •  Keyes  drawed  me 
into  it.  If  I  hadn't  went  into  it  with  Keyes,  I  wouldn't  have  went  into  it.' 
I  told  him  I  didn't  know  whether  Keyes  drawed  me  into  it  or  he  did.  I  took 
it  he  drawed  me  into  it.  <  You  compelled  me  to  come. '  He  said  Keyes  ought 
to  be  shot.  '  He  ain't  fit  to  live.  There  ain't  a  Keyes  on  this  side  of  hell  fit 
to  Uve.'  I  asked  him  the  reason  why,  and  be  did  not  give  me  the  reason  why 
be  was  not  fit.  Q.  What  did  he  say  about  the  transfer  of  his  property,  or 
why  he  transferred  it?  A.  He  talked  just  as  though  he  owned  it.  He  asked 
me  what  I  thought  bis  property  was  worth.  Says  I:  'It  is  worth  what  you 
appraise  it  at,— $4,000.'  He  said:  'Yes;  it  is  worth  <k4,500.'  That  was 
about  all  there  was  in  the  conversation  of  the  property  business  that  I  know. 
*  *  *  I  think  he  said  Barnes  had  no  business  to  be  there,  for  he  had  paid 
bim  np,  and  I  think  he  said  he  had  got  about  $1,500  or  $2,000  after  he  paid 
bim  up,  out  of  the  book  accounts." 

Hubert  Harding,  a  witness  called  for  the  plaintiff,  testified  that  he  beard  a 
conversation  Ijetween  William  Spaulding  and  Malcolm  Keenan  in  the  winter 
of  1885.  "Question.  Tell  lis  what  the  con veraation  was."  This  was  objected 
to,  and  the  objections  were  overruled,  and  exception  taken.  The  witness 
then  stated  that  Keenan  wanted  Spaulding  to  renew  a  note.  "Mr.  Spaulding 
■aid  he  was  perfectly  good.  He  owned  a  bouse  and  lot  free  and  clear,  and  he 
owned  a  vacant  lot, — I  think  be  said  on  River  street,  or  down  that  way, — 
and  $2,500  book  accounts,  and  on  that  consideration  Keenan  renewed  the 
note."  The  witness  then  referred  to  another  conversation  which  he  heard 
between  William  Spaulding  and  Keenan,  and  he  was  asked:  "Q.  What  was 
said  at  that  time?"  This  was  objected  to  on  the  same  ground.  Overruled, 
and  exception  taken.  The  witness  answered:  "Mr.  Spaulding  had  been  in 
the  shop,  and  started  to  go  out,  and  Mr.  Keenan  called  him  back,  and  said: 
•I  want  you  to  fix  that  up;'  and  he  says,  '  I  will.  I  will  fix  you  all  right. 
You  wont  lose  a  cent.  It  is  the  damned  bank  I  am  after;  and  Mark  Keyes, 
son  of  a  bitch,  be  drove  me  to  the  wall.'  He  says:  '  I  am  going  to  beat  him.' 
He  says:  *  You  shant  lose  a  cent; '  and  he  went  on  out.  I  do  not  remember 
any  other  conversation  with  him  and  Mr.  Keenan.  I  heard  Mr.  Spaulding 
talk  about  the  Keyes  and  the  bank  once  at  Cooperstown.  I  think  it  was  in 
1887.  Q.  What  was  it?"  This  was  objected  to  on  the  same  grounds  as  be* 
fore,  and  the  objections  were  overruled,  and  the  defendant  took  an  exception, 
and  the  witness  answered,  viz.:  "He  was  talking  to  Mr.  Williams  about  this 
debt,  and  he  said  he  would  pay  him,  and  Mr.  Williams  asked  him  when  he 
would  pay  him,  and  be  did  not  tell  him  when  be  would,  that  I  beard.  He 
was  talking  about  Mr.  Keyes  and  the  bank.  He  called  both  Keyes  damned 
thieves  and  robbers;  that  is  about  all  I  beard.  I  did  not  pay  much  attention 
to  it.  I  did  not  bear  bim  say  anything  about  transferring  his  property,  or 
why  he  had  done  it. " 

Marquis  L.  Keyes,  called  as  a  witness  for  the  plaintiff,  testified  that  be 
was  casiiier  of  the  First  National  Bank,  and  he  stated  that  the  bank  held  a 
note  which  matured  on  the  llth  of  December,  1884,  after  the  maturity  of  the 
note.  That  conversation  was  objected  to,  and  an  exception  taken.  The  wit- 
ness stated  that  he  made  an  effort  to  secure  a  mortgage  from  William,  and 
that  thereafter  he  had  nnotlier  conversation  with  him,  some  time  in  January. 
That  conversation  was  objected  to  by  the  counsel  for  Philo,  and  an  exception 
taken  to  the  ruling.  The  witness  answered,  viz.:  "I  asked  William  Spauld- 
ing why  he  did  not  do  as  he  agreed,  by  placing  this  mortgage  on  his  property. 
v.7N.Y.8.no.l7 — 69 
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Ha  said  he  had  concladed  to  do  otherwise,  and  I  looked  throngh  his  proper^ 
to  see  what  he  had."  The  witness conlinued:  "In  that  conversation  he  said 
he  had  transferred  his  property  to  his  brother, — his  real  estate, — for  a  patent- 
right  on  pruning  shears.  I  said  to  him:  'What  was  yon  thinking  about; 
you  are  evidently  concocting  some  scheme  to  beat  yonr  creditors  every  debt 
you  honestly  owe  them;'  and  to  that  he  did  not  say  anything  in  particular. 
He  said  he  had  sold  his  real  estate  for  thirty-one  counties  of  the  patent  prun- 
ing shears,  in  Pennsylvania.  He  said  he  receive<l  no  other  consideration 
whatever.  He  did  not  say  anytliing  about  having  transferred  property  to  his 
minor  son.  He  said  he  bad  given  his  wife  a  claim  on  his  business.  I  said 
to  him:  <You  said  to  me  you  did  not  owe  your  wife  a  dollar.'  He  then 
claimed  he  had  given  her  a  claim  on  his  business  for  82.400,  to  pay  her  off; 
that  is  the  way  he  termed  it." 

Robert  Keenan  was  called  as  a  witness  for  the  plaintiff,  and  stated  that  be 
heard  a  conversation  between  William  Spaulding  "and  another  man  in  Feb- 
ruary, 1885.  I  couldn't  say  who  the  man  was  that  ho  had  the  conversation 
with.  Question.  Then  state  what  you  heard  William  Spaulding  say.  (Ob- 
jected to  by  P.  fi.  Spaulding  on  the  same  ground  as  last  above.  Overruled, 
and  exception  taken.)  Answer.  I  think  it  was  before  the  sale  of  goods  in  the 
store.  He  said:  'Anything  to  beat  the  damned  bank.'  He  said  they  tried  to 
beat  him  out  of  his  bouse,  but  he  would  show  them.  I  do  not  remember  any- 
thing else  that  he  said.  I  think  he  said :  <  By  God,  I  have  got  it  all  fixed; 
anything  to  beat  the  damned  bank.'     That  is  my  recollection." 

William  Spaulding  had  been  examined  in  proceedings  supplemental  to  exe- 
cution, before  Charles  L.  Wither,  as  referee.  The  plaintiff  offered  to  read 
portions  of  the  evidence,  thus  taken  and  given  by  William  Spaulding,  from 
the  referee's  report  taken  on  the  16th  of  May,  1885.  Specific  objections  were 
taken  by  the  counsel  for  Fhilo  B.  Spaulding.  The  referee  made  the  following 
ruling,  viz.:  "If  the  testimony  covers  declarations  and  transactions  previous 
to  the  Ist  of  January,  1885,  tliat  I  exclude;  so  far  as  details  which  occurred 
after  the  time  Fhilo  Spaulding  is  shown  to  have  connection  with  it.  that  I 
will  hear."  The  plaintiff  then  read  the  following  testimony,  viz.:  "I  have 
transferred  my  real  estate  to  my  brother,  Philo  B.  Spaulding.  I  transferred 
real  estate  first  on  the  2d  of  last  January,  to  my  brother.  *  *  *  83,200 
was  the  consideration  for  which  this  deed  was  given.  I  did  not  get  the 
money  for  Ibis  deed.  I  got  territory  on  the  Ainslet  patent  shears.  I  got  a 
deed  of  same  patent  terriiiory.  This  territory  is  in  Pennsylvania.  There  was 
thirty-one  counties  in  this  territory." 

Charles  L.  Will>er  testified  that  he  saw  the  Spanldings,  both  "of  them,  in 
the  Windsor  Hotel  bar-room  on  one  occasion.  •  •  •  Question.  'What  did 
you  hear  said  by  William  Spaulding?'  (Objected  to,  and  exception  taken.) 
There  was  something  said  by  some  one  about  Mr.  Spaulding  changing  his 
business.  William  said  this.  William  said  Mark  Keyes  was  trying  to  drive 
him  to  the  wall,  or  to  beat  him.  I  can't  give  the  language,  but  it  was  gener- 
ally that  Mark  was  trying  to  injure  him,  or  to  drive  him  to  the  wall,  or  to 
beat  him  out  of  his  property,  and,  if  he  got  his  debt  before  he  was  ready  to 
pay  it,  he  would  be  smarter  than  he  was.  *  •  *  I  think  there  was  some- 
thing said  about  a  patent-right,  but  I  could  not  pretend  to  give  the  conversa- 
tion upon  that  subject.  I  think  there  was  something  said  that  he  had  trans- 
ferred bis  real  estate  for  a  patent-right,  or  a  patent-right  territory.  *  *  « 
I  think  he  said  he  had  made  a  deal  with  Philo,  his  brother." 

This  conversation  was  also  detailed  by  the  witness  Potter;  and  the  same,  in 
sulistance,  was  repeated  by  the  witness  Peck,  who  says:  "  William  made  the 
remurk  that  he  had  been  makii\g  a  deal  with  him.  That  he  had  traded  off 
his  house  and  lot  for  a  patent-right,  and  was  going  into  the  pateni-right  busi- 
ness. I  asked  tlie  question  what  the  patent-right  was.  He  said  it  was  a  pat- 
ent pruning  hook  or  shears.    That  is  about  all  that  was  said  about  that. 
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WilUaiB  said  he  did  not  propose  to  be  beat  out  of  wliat  he  had.  That  was  in 
the  presence  of  Philo,  and  in  Ills  liearing.  Tliey  stood  riglit  togetlier,  in  the 
west  side  of  the  bar-room." 

Evidence  was  given  on  the  trial  tending  to  show  that  the  patent-right  was 
worthless,  some  12  years  of  its  life  having  ran.  While  the  evidence  was  con- 
tradictory in  respect  to  the  value  of  the  invention,  the  finding  of  the  referee 
that  it  was  woithless  is  abundantly  sustained  by  the  evidence.  William's 
wife  did  not  execute  the  deed.  It  was  admitted  by  the  counsel  for  Philo 
"that  he  was  in  possession  of  the  shares  when  the  production  of  the  same 
were  demanded  of  him  by  plaintiff's  counsel,  In  order  that  he  might  have  an 
opportunity  to  cross-examine  the  witness  in  relation  tlierelo.  That  the  de- 
fendant's said  counsel  refused  to  produce  the  same,  as  did  also  the  defendant." 
■Judgment  was  entered  for  plaintiff,  aud  defendants  appeal. 

Argued  before  Hardin,  P.  J.,  and  Mabtin  and  Merwin,  JJ. 

S.  M.  lAndslay,  for  appellants.  Melville  Keyea  and  Jamet  S.  Lynes,  for 
respondent. 

Hardin,  P.  J.  1.  Upon  the  evidence  before  the  referee  the  question  of 
whether  or  not  the  conveyance  in  question  was  made  with  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  William  Spaulding  was  one  of  fact.  Peek 
V.  Crome,  46  Barb.  151 ;  3  Rev.  St.  (7th  Ed.)  2829.  We  thinic  the  evidence 
fully  warranted  the  referee  in  finding,  as  a  matter  of  fact,  that  the  convey- 
ance was  made  with  the  fraudulent  Intent  on  the  part  of  the  grantor,  and  re- 
-ceived  by  the  grantee  with  the  like  fraudulent  intent.  Starin  v.  Kelly,  88 
JJ.  Y.  418. 

2.  We  are  of  the  opinion  that  the  admissions  or  declarations  of  William 
were  competent  evidence  against  him,  as  he  was  a  party  defendant.  He  re- 
mained in  the  possession  of  the  property,  and,  although  it  is  said  that  it  was 
under  a  lease,  yet  the  position  of  the  plaintiff  in  attacking  the  conveyance 
Is  that  the  lease  is  only  a  part  of  a  fraudulent  contrivance  to  keep  the  prop- 
•erty  beyond  the  reach  of  William's  creditors. 

3.  After  the  evidence  was  given  tending  to  establish  s  conspiracy  to  de- 
fraud the  creditors  entered  into  by  William  and  Philo,  the  admissions  or  dec- 
larations of  William  were  competent  evidence  as  against  him.  Cuyler  v.  Mc- 
Cartney, 40  N.  Y.  228;  Loot  v.  WUktmon,  110  N.  Y.  195.  IS  N.  E.  Rep.  99; 

Waterbury  v.  Bturtevant,  18  Wend.  359.  When  the  admissions  and  declara- 
tions of  William  were  offered,  they  were  competent  evidence  against  him, 
And  therefore  the  court  could  not  have  excluded  them.  Wright  v.  tfostrand, 
'94  N.  Y.  31.  Before  the  evidence  closed  there  was  abundant  testimony  for 
the  referee  to  find  that  there  was  a  combination  and  conspiracy  between  the 
gnatOT  and  grantee  to  hinder,  delay,  and  defraud  the  creditors  of  the  gran* 
tor.  The  conversation  held  in  the  presence  of  Philo  in  the  Windsor  Hotel, 
detailed  by  the  several  witnesses,  was  sufficient  to  indicate  the  fraudulent 
purposes  of  the  grantor  and  grantee,  and  to  establish  a  scheme  to  binder,  de- 
lay, and  defraud  the  creditors  of  the  grantor.  Philo  was  present  at  the  con- 
versation, according  to  the  testimony  of  the  witnesses,  and  made  no  statement 
or  declaration  contrary  to  the  avowed  purpose  of  William  in  making  the 
"deal"  with  Philo  by  transferring  his  real  estate  In  exchange  for  patent-right. 
He  is  therefore  presumed  to  have  accquiesctd  in  the  statements.  1  Cow.  & 
U.  (n)  191, 192.  However,  as  the  referee  received  in  evidence  declarations 
-of  William  made  after  the  deed,  as  well  as  testimony  taken  in  proceedings 
supplementary  to  execution,  against  the  objection  of  Philo,  thus  in  effect  hold- 
ing they  were  competent  evidence  against  Philo,  we  think  an  error  was  com- 
mitted. The  opinion  of  Mabtin,  J.,  considers  this  question  in  exteneo,  and 
the  views  expressed  in  his  opinion  must  prevail  Therefore  we  must  re- 
verse, and  order  another  trial.  Judgment  reversed  on  the  exceptions,  and  a 
new  trial  ordered  before  another  referee,  with  costs  to  abide  the  event. 
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Mbbwin,  J.,  concurs. 

MABTm,  J.  I  fully  concur  In  the  opinion  of  Mr.  Justice  Hakdin  that  the 
evidence  justifled  the  referee  in  finding  that  the  transfer  in  question  was  made 
with  an  Intent  on  the  part  Qf  the  grantor  to  hinder,  delay,  and  defraud  his 
creditors,  and  that  the  grantee  was  a  participant  in  such  fraudulent  intent. 

The  more  diflScult  questions  to  be  solved  in  this  case  arise  from  the  admis- 
sion of  certain  evidence  which  was  objected  to,  and  admitted  under  the  ap- 
pellants' exception.  On  the  trial  the  respondent  was  permitted  to  prove  the 
declarations  of  the  grantor,  made  after  the  transfer  in  question  was  perfected 
and  recorded,  to  the  effect  that  the  purpose  of  such  transfer  was  to  defraud 
the  judgment  creditor  represented  by  the  plaintiff,  and  to  prevent  the  collec- 
tion of  its  debt.  The  referee  also  permitted  the  testimony  given  by  the  gran- 
tor in  proceedings  supplementary  to  execution  to  be  read  in  evidence  against 
the  grantee.  All  this  evidence  was  received  under  the  objection  of  the  gran- 
tee that  it  was  Incompetent  as  against  him.  It  must  l>e  admitted  that,  as  a 
general  rule,  the  declarations  of  a  grantor' which  form  no  part  of  the  res  ge»- 
ta  are  not  competent  to  prejudice  the  title  of  his  grantee,  especially  when 
made  after  the  transfer.  CuyUr  v.  McCartney,  40  N.  Y.  221 ;  BtUlis  v.  Mont- 
gomery,  60  N.  Y.  852;  Ttlson  v.  TertoUUger,  56  N.  Y.  273;  Bumham  v. 
Brennan,  74  N  Y.  597 ;  Tabor  v.  Van  Taaaell.  86  N.  Y.  642;  Truase  v.  Sla- 
ter. Id.  630;  Coyne  v.  Weaver,  84  N.  Y.  386;  Vidvard  v.  Potoers,  34  Hun, 
221;  Burhana  v.  Kelly,  2  N.  Y.  Supp.  175. 

It  is,  however,  contended  that  an  exception  to  this  rule  exists  where  the 
grantor  remains  in  possession.  The  claim  here  is  that  although  the  grantor 
liad  given  a  deed  of  the  premises,  which  had  been  recorded,  and  taken  a  lease 
from  his  grantee,  under  which  he  claimed  to  hold  possession,  still,  as  the  gran- 
tor was  in  possession,  the  case  falls  within  the  exception,  and  the  evidence 
of  the  declarations  of  the  grantor  were  admissible  against  his  grantee.  In 
Qibney  v.  Sfarchay,  34  N.  Y.  301,  it  was  held  that  the  declarations  of  a  party 
in  possession  of  real  property  are  admissible  against  the  party  makiug  them, 
or  bis  privies  in  blood  and  estate,  but  are  not  competent  to  attack  or  destroy 
a  title  which  is  of  record.  In  Vrooman  v.  Ktng,  36  N.  Y.  477,  it  was  also  held 
that  declarations  made  by  a  grantor  of  premises  after  he  bad  sold  them,  though 
he  continue  in  the  occupation  up  to  the  time  of  making  such  declarations, 
were  not  competent  evidence,  as  affecting  the  rights  of  his  grantee.  In 
Hutchina  v.  Hutohins,  98  N.  Y.  64,  it  was  said:  "It  is  only  where  the  party 
making  the  declarations  has,  at  the  time  of  making  them,  the  title  to  the  prop- 
erty, that  such  declarations  bind  his  successor."  In  McDuffie  v.  Clark,  ^ 
Hun,  170,  it  is  said:  "The  declarations  of  a  party  in  possession  are  admissible 
in  evidence  against  the  party  malting  them,  or  his  privies  in  blood  or  estate, 
not  to  attack  or  destroy  the  title,  for  that  is  of  record,  and  of  a  higher  and 
stronger  nature,  and  cannot  be  attacked  by  parol  evidence.  Such  arlmissions 
are  received  in  evidence  simply  to  explain  the  character  of  the  possession  in  a 
given  case. "  The  doctrine  of  these  cases  seems  adverse  to  the  respondent's 
claim;  nor  do  I  find  anvthing  which  upholds  it  in  the  cases  of  Adama  t.  Da^ 
idson,  10  N.  Y.  309,  or  Loos  v.  Wilkinaon,  110  N.  Y  195,  18  N.  E.  Rep.  99. 
In  the  Adams  Caae,  the  validity  of  a  general  assignment  for  the  benefit  of 
creditors  was  involved.  The  declarations  of  the  assignor  before  delivery  of 
the  property  assigned,  as  to  the  purpose  of  the  assignment,  were  admitted  in 
evidence,  and  tlieir  admission  was  sustained.  Although  this  case,  if  not  over- 
ruled, has  been  quite  pointedly  criticised  in  subsequent  cases  in  the  same 
court,  still,  if  regarded  as  authority,  it  does  not  justify  the  rulings  com- 
plained of  in  the  case  at  bar.  In  the  Adams  Case  the  transaction  was  incom- 
plete when  the  declarations  were  made,  as  no  delivery  of  the  property  as- 
signed had  taken  place.  In  the  case  at  bar  the  transaction  was  at  an  end. 
The  deed  had  been  given  and  recorded,  and  a  lease  of  the  premises  taken  by 
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the  grantor  from  his  grantee.  The  whole  transaction  was  not  only  complete, 
but  it  was  valid  and  binding  between  the  parties,  and  as  to  all  the  world,  un- 
til Aet  aside.  In  the  Loos  Case  the  conveyance  was  a  secret  one,  and  the 
declarations  of  the  grantors  were  to  the  efTect  that  they  still  owned  the  prop- 
erty. Sacb  declarations  were  held  competent,  on  the  ground  that  they  were 
a  part  of  the  fraud,  and  it  was  there  said:  "They  are  in  the  nature  of  res 
gesta  declarations,  and  on  the  question  of  fraud  clearly  competent."  In  the 
case  at  bar  the  declarations  proved  were  no  part  of  the  fraud,  nor  did  they 
constitute  any  part  of  the  ret  gesta.  They  were  at  most  mere  declarations 
or  admissions  as  to  a  past  transaotion.  To  constitute  a  part  of  the  res  gesta, 
the  declarations  must  be  made  at  the  time  the  act  was  performed  which  they 
are  to  characterize.  Here  the  act  referred  to  bad  been  performed  and  fully 
completed.    The  fraud,  if  any,  had  been  fully  consummated. 

It  is  said,  however,  that  the  lease  was  a  part  of  the  fraudulent  scheme,  and 
hence  the  grantor's  possession  was  not  under  the  lease,  but  under  his  original 
title.  The  question  of  the  validity  of  such  lease  was  one  of  the  questions  be- 
ing tried,  and  until  determined,  and  the  deed  and  lease  were  set  aside,  I  am 
unable  to  see  how  the  court  could  hold  that  the  grantor  was  in  possession  un- 
der his  original  title.  The  question  was  as  to  tlie  admissibility  of  evidence, 
and  not  as  to  the  rights  of  the  parties  as  they  should  finally  be  determined. 
The  scheme,  if  fraudulent,  was  an  executed  one,  and,  as  between  the  parties, 
their  contracts  were  binding,  and  their  claimed  rights  were  their  real  rights. 
I  cannot  think  that  these  declarations  were  any  part  of  the  res  gesta,  nor  that 
the  possession  of  the  grantor  at  that  time,  under  the  circumstances  disclosed 
by  the  evidence,  rendered  the  declarations  of  the  grantor  competent  evidence 
against  his  grantee. 

It  is  also  said  tliat  the  evidence  was  suflBcient  to  Justify  the  referee  in  find- 
ing that  there  was  a  conspiracy  between  the  grantor  and  grantee  to  defraud 
the  creditors  of  the  former,  and  therefore  his  declarations  were  admissible 
Against  the  grantee.  If  it  were  concedr.>d  that  such  conspiracy  existed,  it 
would  be  difficult  to  perceive  how  it  rendered  the  evidence  of  such  declara- 
tions competent  against  the  grantee.  Although,  when  the  connection  of  in- 
dividuals in  an  unlawful  enterprise  is  shown,  every  act  and  declaration  of 
-each  member  of  the  confederacy,  in  pursuance  of  the  original  plan,  and  with 
reference  to  the  common  purpose,  is,  in  contemplation  of  law,  the  act  and 
declaration  of  all,  and  is  therefore  evidence  against  each,  still  an  act  cannot  be 
varied,  qualified,  or  explained  by  a  declaration  which  amounts  to  no  more 
than  a  mere  narrative  of  a  past  transaction.  Acts  and  declarations  of  con- 
spirators are  thus  admissible  only  when  made  and  done  daring  the  pendency 
•of  the  unlawful  enterprise,  and  in  furtherance  of  its  objects.  If  made  or  per- 
formed at  a  subsequent  period,  they  are  merely  narrative,  and  not  admissible. 
1  Greenl.  £v.  §  111;  1  Tayl.  £v.  (Text-Book  Series,)  §|;  589, 590,  593;  Indem- 
nity Co.  V.  eieason,  78  N.  Y.  504,  515;  People  v.  Gorham,  16  Hun.  93. 

As  the  evidence  under  consideration  consisted  of  mere  declarations  in  re- 
.gard  to  a  past  transaction,  and  were  not  made  in  furtherance  of  any  unlaw- 
ful purpose,  it  was  not,  we  think,  rendered  competent  by  the  previous  ex- 
istence of  such  purpose,  nor  by  any  conspiracy  that  may  have  existed  to  ac- 
-cumplish  that  purpose.  I  find  nothing  in  the  case  of  WHaht  v.  Nostrand,  94 
N.  Y.  81,  to  sustain  these  rulings.  It  was  there  held  that  where  a  judgment 
debtor  was  called  as  a  witness  for  the  defendant,  to  give  material  evidence, 
his  testimony  in  supplementary  proceedings  was  admissible,  not  only  against 
him,  but  also  against  all  the  defendants,  for  the  purpose  of  affecting  bis  credi- 
bility by  showing  conflicting  statements.  In  this  case  William  Spaulding, 
the  grantor,  was  not  called  or  sworn  as  a  witness.  There  was  no  objection 
to  the  evidence  in  his  behalf.  The  objection  was  specific,  that  it  was  incom- 
petent against  Fhilo  B.  Spaulding,  the  grantee.  Under  such  an  objection, 
the  evidence  was  received.    The  evidence  of  the  grantor's  declarations,  made 
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subsequent  to  such  transfer,  and  his  evidence  given  in  proceedings  supple- 
mentiry  to  execution,  was,  I  think,  incompetent  as  against  Philo  li.  SpHuid- 
ing,  the  grantee,  and  that  the  exceptions  to  its  reception  were  well  tiilien. 
For  the  error  in  admitting  such  evidence  I  tliink  the  judgment  should  be  re- 
versed. 


Walden  Nat.  Bank  v.  Sntdeb  et  al. 
(.Supreme  Court,  Oeneral  Term,  Second  Department    December  10, 1889.) 

1.   BA.NK8   A.yD   BANKTHO — ^BO!(D  OF   CASHIER — LlA.BIl,ITT   OF  SCKBTIES. 

The  conditions  of  a  bank  oashier's  bond  were  that  he  should  honestly  and  in  eood 
faith  perform  all  his  duties,  and  all  duties  incident  to  the  office  of  cashier,  and  all 
duties,  acts,  and  work  reqnired  by  the  bank  or  its  directors,  and  "in  all  respects  con- 
duct honestly  and  in  good  faith  towards  or  in  respect  to  said  bank,  its  moneys  and 
securities,  and  the  moneys  and  securities  of  any  other  person  or  persons  left  in  any 
manner  with  said  bank. ''  To  secure  accommodations  from  the  bank,  a  stockholder 
assigned  his  stock  to  the  cashier,  to  be  b  eld  by  him  as  collateral  security,  and  the  bank 
issued  to  him  new  certiflcates  of  stock,  canceling  tbe  old  ones.  Beld,  that  the 
sureties  were  liable  for  conversion  of  the  stock  by  the  cashier. 
&  Bake— ITA.TIONAL  Banks— Loan,  on  Stock. 

The  sureties  of  a  national  bank  cashier  cannot,  as  defendants  In  an  action  to  re- 
cover for  the  cashier's  wrongful  conversion  of  stock,  attack  tbe  validity  of  the 
transaction  by  which  the  bank  issued  stock  to  the  cashier,  by  alleging  that  be  held 
the  stock  In  violation  of  the  United  States  banking  Eu:t,  which  prohibits  a  bank  from 
making  loans  or  discounts  on  the  security  of  the  shares  of  its  own  capital  stock, 
as  only  tbe  government  could  question  the  validity  of  the  transaction. 

Appeal  from  special  term,  Orange  county. 

Action  by  the  TValden  National  Bank  against  Michael  G.  Snyder  and  Caleb' 
Birch,  sureties  on  tbe  bond  of  William  6.  Rutherford,  cashier  of  plaintiff  bank. 
The  conditions  of  the  bond  were  that  the  said  llutherford  "honestly  and  in 
good  faith  perform  all  the  duties  of  cashier  in  the  Waiden  National  Bank,  and 
all  the  duties  in  any  manner  incident  thereto  while  acting  as  such  cashier,  and 
also  all  such  duties,  acts,  and  work  as  may  be  required  of  the  said  William  G. 
Butherford  by  the  said  bank,  or  its  board  of  directors,  which  shall  from  time 
to  time  be  assented  to  on  his  part,  and  in  all  respects  conduct  honestly  and  in 
good  faith  towards  or  in  respect  to  said  bank,  its  moneys  and  securities,  and 
the  moneys  and  securities  of  any  other  person  or  persons  left  in  any  manner 
with  said  bank."  Several  years  prior  to  the  date  of  the  bond,  and  while 
Rutherford  was  cashier  of  plaintiff  bank,  one  Tarbell  assigned  to  him  certain 
stock  of  plaintiff  bank  of  about  $3,000  vtdue;  and  the  bank  issued  new  cer- 
tificates for  the  stock  to  RutlterforJ  in  his  individual  name,  taking  up  and 
canceling  the  old  certiScates.  Tarbell  became  indebted  to  the  bank,  and  un- 
der its  direction  Rutherford  sold  one-third  of  the  stock,  and  applied  the  greater 
portion  of  the  proceeds  in  payment  of  the  Tarbell  notes.  liater  Tarbell  bor- 
rowed $2,000  from  the  bank,  and  Rutherford  indorsed  his  notes.  The  l)on(i 
was  given  subsequent  to  these  transactions;  but  soon  after  its  execution 
Rutherford  t)orrowpd  money  of  the  Chase  National  Bank,  and  deposited  91, 000- 
of  the  stock  as  collateral  security  for  his  individual  note  of  Sl.OOO.  This  note 
was  paid  by  one  of  plaintiff's  directors,  who  took  up  the  stock.  Subsequently 
plaintiff  recovered  judgment  against  Tarbell  and  Rutherford  f or  the  ft2,000  of 
onpaid  notes.  The  remaining  third  of  the  stock  was  assigned  by  Rutherford 
to  the  Goshen  National  Baqk  before  delivery  of  his  bond.  The  complaint  al- 
leges that  the  stock  was  assigned  to  Rutherford,  and  the  new  stock  certiflcates 
issued  in  lien  thereof,  with  the  express  understanding  that  it  was  to  be  held 
by  him  as  collateral  security  for  the  payment  of  Tarbell's  notes,  and  that  it 
was  misappropriated.  The  defense  was  that  the  transactions  of  Rutherford 
with  reference  to  the  stock  were  those  of  an  individual,  and  did  not  pertain  to 
bis  duties  as  cashier;  also  that  national  banks  are  prohibited  from  making 
loans  on  the  security  of  their  own  capital  stock.  On  trial  at  the  special  term 
tbe  court  found  that  tbe  stock  pledged  by  Rutherford  on  his  private  note  tO' 
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the  Chase  National  Bank,  for  1(1,000,  was  recoverablp,  wilh  interest  and  cost. 
Judgment  against  defendants  was  entered  accordingly,  from  which  they  now 
appeal. 

Argued  before  Babnabd,  P.  J.,  and  Dtkhan  and  Pbatt,  JJ. 

A,  a.  <t  W.  F.  Cassedy,  for  appellants.    B.  R.  Champion,  for  respondent. 

Otkhan,  J.  This  is  an  action  upon  the  bond  of  William  G.  fiutherford, 
as  cashier  of  the  plaintiff,  against  the  sureties  in  the  bond  for  the  recovery  of 
the  damages  sustained  by  the  banli  through  the  misconduct  of  the  cashier. 
The  facts  are  quite  complicated,  but  they  are  to  a  consideralile  extent  undis- 
puted, and  the  findings  of  the  trial  court  have  ample  support  in  the  testimony 
and  the  atipubition  of  the  parties.  The  defense  seems  to  rest  upon  tli'e  theory 
that  the  transaction  of  liutberford  in  the  converaion  of  the  stocit  which  re- 
sulted in  the  loss  to  the  banic,  and  which  constitutes  the  basis  of  the  claim 
against  the  sureties  in  this  action,  was  not  in  the  line  of  the  regular  duties  of 
a  cashier,  and  that  the  sureties  are  not  liable  upon  the  facts  found  by  the  court. 
In  relation  to  the  first  position,  it  is  to  be  said  that  no  misconduct  is  in  the  line 
of  duty  of  a  cashier  of  a  banlc,  or  any  other  officers,  and  yet  persons  who  be- 
come surety  in  official  bonds  undertake  to  indemnify  against  malfeasance  in 
office  as  well  as  misfeasance.  The  second  position  is  founded  upon  the  pro- 
vision of  the  United  States  banking  act,  which  prohibits  bankingassociations 
from  making  loans  or  discounts  on  the  security  of  the  shares  of  its  own  capital 
stock,  without  providing  any  penalty  for  a  violation  of  the  law.  It  seems 
plain,  therefore,  that  the  government  alone  can  attack  the  validity  of  such  a 
transaction,  and  that  the  prohibition  cannot  tie  urged  as  a  justification  of  the 
cashier  for  a  wrongful  conversion  of  the  stock.  A  full  and  careful  examina- 
tion fails  to  disclose  any  error  in  the  proceeding,  or  any  defense  to  the  action. 
The  judgment  should  therefore  be  affirmed,  with  costs. 


McDonald  e.  McDonald. 
[Suprtme  Court,  General  Term,  TMrd  Department.    Docember  11, 1889.) 

lilKlTATioK  OF  Actions — Rusniso  of  Statcte — Faktial  Payments. 

R.  was  f^eneral  agent  and  manager  of  defendant's  business,  representing  her  in 
J,  firm  of  which  she  was  a  member,  and  in  such  capacity  made  payments  on  a  note 
siven  by  defendant,  receiving  the  money  from  the  firm  on  her  account.  Held, 
Uiat  the  payments  were  sufficient  to  take  the  note  out  of  the  statute  of  limitations. 

Appeal  from  circuit  court,  Montgomery  county. 

Action  by  Harriet  McDonald  against  Maria  McDonald  on  a  promissory 
Dote.    There  was  a  judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Leabned,  F.  J.,  and  Landon  and  Putnam,  JJ. 
Maxtoell  Brothers,  for  appellant.    C.  8.  Nisbet,  for  respondent. 

Learned,  P.  J.  This  is  an  action  on  a  promissory  note.  It  was  by  con- 
sent tried  before  the  court.  The  defense  was  the  statute  of  limitation,  and 
the  reply  to  that  defense  was  that  of  partial  payments  within  the  six  years. 
The  court  found  sucli  payments  to  have  been  made,  and  the  only  question  is 
whether  the  proof  justiiied  the  linding.  That  proof  is.  In  substance,  as  fol- 
lows: One  Keid  was  the  general  agent  and  manager  of  defendant's  business. 
He  represented  her  in  the  firm  of  I.  C.  Sbuler  &  Co.,  of  whicii  she  was  a  mem- 
ber. He  made  the  payments  on  the  note,  and  made  the  indorsements  of  pay- 
ment. His  authority  was  that  of  general  instructions  from  defendant  to 
attend  to  all  her  financial  business.  The  money  was  paid  by  I.  C.  Shuler  & 
Co.,  and  charged  to  her  account.  She  never  gave  any  particular  instructions 
to  make  these  payments.  He  drew  this  money  from  the  firm,  acting  for  tier, 
and  charged  it  up  to  her  account.  The  defendant  urged  on  the  trial  tliat  after 
18S0  the  note  (for  9600)  bore  ooly  6  per  cent,  interest,  and  that,  as  942  for  a 
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jear's  interest  had  been  paid  in  several  instance*,  the  note  had  l}ecome  usn* 
rious.  This  point  does  not  seem  to  be  presented  on  the  appeal,  and  by  the 
memorandum  of  the  learned  justice  who  tried  the  case  it  appears  that  pay- 
ments were  credited  and  interest  charged  at  the  rate  of  6  per  cent,  after  Jan- 
uary 1,  1880.     There  was  no  usury. 

The  defendant  also  urges  that  Beid  is  not  shown  to  have  bad  aathority  to 
make  the  payments.  Here  the  authority  is  distinct  and  undisputed.  Beid 
was  defendant's  general  agent  and  manager.  No  contradictory  evidence  is 
given,  and  the  court  found  that  she  made  the  payment.  The  case  of  Little- 
field  v.  Littlefleld,  91  N.  Y.  210,  on  which  defendant  relies,  was  widely  dif- 
ferent. In  that  ease  a  surety  was  called  on  by  the  creditor  to  pay.  The 
surety  said:  "Tell  him  [the  principal]  for  me  that  he  must  pay,"  etc.  "Wait 
till  Ira  [the  principal]  comes  home."  The  principal  subsequently  made  a 
payment,  of  which  fact  he  informed  the  surety.  Thus  there  was  no  agency 
shown.  Indeed,  there  could  hardly  be  an  agency,  because  the  person  who 
made  the  payment  was  the  principal,  and  the  person  sought  to  be  charged  was 
surety.  So  that,  as  between  them,  the  surety  would  not  be  liable  to  the  prin- 
cipal for  any  part  of  the  payment  made  by  him.  The  principal  could  not  be 
paying  the  surety's  money.  In  the  present  case  Beid  represented  defendant 
in  the  Arm.  By  virtue  of  such  representation  he  received  her  money  from  the 
firm,  and  by  his  general  authority  to  manage  her  business  he  paid  a  debt,  in 
part,  which  she  owed.  These  payments  extended  from  1878  to  1887,  and  there 
is  no  evidence  that  during  these  nine  years  the  defendant  made  any  objection. 
The  judgment  sbould  be  affirmed,  with  costs. 


BUFFEL  0.  SCHLEOBL  et  dU 

{Suvremt  Court,  Qteneral  Term,  Second  Department.    December  10, 1889.) 

L  Wiixs— CossTRnoTioN— Natorb  of  Gstatb. 

A  testator  devised  all  his  property  to  bis  wife  for  life,  and,  after  her  death,  all 
the  remainder  left  by  hereto  the  Roman  Catholic  Church  of  the  Host  Holy  Trinity, 
Id  Hontrose  Ave.,  Brooklyn,  E.  D.,  but  under  the  following  ordination;"  that  in 
each  year  a  high  mass  shall  be  celebrated  after  the  death  of  himself  and  wife,  for 
their  souls,  respectively,  and  a  part  of  the  estate  shall  be  used  in  aiding  poor  sta- 
dents,  Intending  to  become  CathoUo  priests  or  teachers,  and  a  part  to  establish  a 
Catholic  newspaper.  Beid,  that  the  devise  was  valid,  and  did  not  create  a  trust, 
but  vested  the  fee-simple  title  to  the  property  in  the  ohurch. 

9k  SaKK — AOTION  TO  CONSTBUB. 

Under  Code  Civil  Froo.  N.  Y.  {  1866,  which  provides  that  an  action  may  be  m^B- 
tained  to  determine  the  validity,  construction,  or  effect  of  a  testamentary  disposi- 
tion, the  sister  and  heir  at  law  of  a  testator,  who  is  not  a  beneficiary,  but  who  con- 
tests the  validity  of  a  devise,  cannot  sue  in  equity  for  a  construction  of  the  will. 

Appeal  from  special  term,  Kings  county. 

Action  by  Margaret  Kuppel  against  Mary  E.  Scblegel  and  others  for  tlie 
construction  of  the  will  of  Adam  Schlegel,  deceased,  under  Code  Civil  Proc.  N. 
Y.  g  1866,  which  provides  that  an  action  may  be  maintained  to  determine  the 
validity,  construction,  or  effect  of  a  testamentary  disposition.  The  opinion 
of  the  surrogate,  filed  July  26, 1886,  is  as  follows: 

"TuTBiiiL,  S.  The  will  was  properly  executed,  according  to  all  the  formal 
requirements  of  the  statute,  and  the  testator  appears  to  have  been  of  sound 
and  disposing  mind  and  memory,  and  not  under  restraint.  The  real  and  per- 
sonal estate  la  all  given  to  the  widow  for  life,  and,  on  her  death,  it  is  disposed 
of,  by  the  Tifth  clause  of  the  will,  as  follows:  'Fifth.  After  the  death  of  my 
said  wife,  Mary  Elizabeth  Schlegel,  all  the  rest,  residue,  and  remainder  of  the 
estate  by  her  left,  I  give  and  bequeath  to  the  Boman  Catholic  Church  of  the 
Most  Holy  Trinity  in  Montrose  Ave.,  Brooklyn,  E.  D.,  but  under  the  follow- 
ing ordination:  (a.)  That  in  each  and  every  year  one  high  mass  shall  be  cele- 
brated for  my  poor  soul,  and,  also,  after  the  decease  of  my  said  wife,  one  high 
mass  shall  be  celebrated  every  year  for  the  soul  of  my  wife.     (6.)  And  a  part 
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of  the  said  estate  shall  be  used  for  to  pay  for  poor  students  Intending  to  be- 
come CSatholic  priest  or  Catholic  teacher,  (c.)  And  a  part  of  said  estate  I  or- 
dain shall  be  used  for  starting  a  newspaper  for  the  interest  of  the  Catholic 
people.' 

"It  is  contended  that  if  the  fifth  clause  be  valid  the  church  mnst,  under 
chapter  860,  Laws  1860,  be  restricted  to  one-half  the  estate.  The  value  of  the 
real  estate  does  not  appear  from  the  evidence,  but  It  does  appear  that  there 
are  no  debts  of  any  account,  and  that  the  personal  estate  is  about  SS.OOO,  and 
there  is  considerable  real  estate.  The  widow  was  bom  January  14,  1828,  so 
that  at  her  husband's  death,  taking  her  age  at  her  nearest  birthday  to  be  58, 
the  gross  value  of  her  life-estate  was  844  out  of  every  $100  of  the  estate.  The 
will  gives  to  her  a  life-estate,  and  the  remainder  to  the  church.  It  appears, 
then,  that  the  value  of  that  part  which  is  given  to  the  widow  is  less  than  one- 
half  of  the  decedent's  estate,  and  it  follows  that  more  than  one-half  the  estate 
is  given  to  the  church,  and  whatever  shall  pass  under  the  said  flfth  clause 
mnst  be  reduced  to  one-half  the  estate ;  the  value  of  the  estate  to  be  ascer^ 
tained  at  the  date  of  the  death  of  the  testator,  by  deducting  the  debts,  if  any, 
and  the  value  of  the  widow's  dower,  and  whatever  should  be  set  off  to  the 
widow  by  the  appraisers,  under  the  statute.  The  residue  of  the  estate,  after 
the  church  has  bad  what  it  is  entitled  to,  under  said  flfth  clanse,  and  after  pay- 
ing the  debts  and  the  expenses  of  settling  the  estate,  goes  to  the  heirs  at  law 
and  next  of  kin.as  intestate  property.  But  at  the  widow's  death  the  church 
will  take  the  whole,  if  it  does  not  exceed  what  was  one-half  the  estate  at  dece- 
dent's death,  with  interest  since  then. 

"It  is  contended  that  the  said  flfth  clause  attempts  to  create  an  active,  ex- 
press trust, — the  church  to  be  trustee,  and  the  decedent  and  his  wife,  for  all 
coming  time,  to  be  aestuU  que  trustent  and  beneflciaries;  that  such  a  trust  is 
unlawful.  But  there  is  no  trast  created  here.  The  gift  is  absolute  to  the 
church.  The  language  does  not  by  its  terms  create  a  trust;  and  there  are  no 
beneficiaries,  such  as  the  law  recognizes,  in  whom  the  equitable  title  can  vest. 
Where  the  testator  has  not  used  the  language  ordinarily  used  for  the  declara- 
tion of  a  trust,  we  cannot  impute  to  bim  intention  of  creating  a  trust,  for  the 
sake  of  condemning  the  trust. 

"The  word  'ordination 'has  no  specific  legal  meaning;  buti  think  we  may  as- 
certain the  testator's  meaning  withoutdoing  violence  to  any  established  rules  of 
interpretation.  I  think  the  testator  intended  the  church  should  take  absolutely, 
and  was  tr  usti  ng  to  the  gratitude  and  generosity  of  the  church  to  say  tlie  masses, 
and  do  something  for  the  class  of  students  named,  and  sometiiing  towards  es- 
tablishing a  newspaper.  The  word  ■  ordination '  has  something  of  a  peremp- 
tory look;  but  his  not  specifying  any  sum  of  money,  or  any  particular  part  of 
the  estate,  either  to  go  to  the  students  or  the  newspaper,  looks  as  if  the  tes- 
tator was  only  Intending  to  make  suggestions.  The  testator  knew  it  would 
not  cost  the  church  anything  to  say  the  masses,  and  so  the  church  waa  not  di- 
rected to  use  any  part  of  the  estate  for  that  purpose.  He  knew  that  when 
be  said  a  part  of  his  estate  should  be  used  to  pay  for  poor  students  he  was 
not  directing  one-tenth  nor  nine-tenths  of  his  estate  to  be  used  for  that  pur- 
pose; and  the  same  may  be  said  as  to  the  newspaper.  He  could  have  had  no 
other  intelligent  purpose  in  the  use  of  such  language,  except  that  of  suggest- 
ing his  own  wishes  to  the  church  in  a  general  way,  and  then  leaving  it  to 
to  the  gratitude  and  good  judgment  of  the  church  to  carry  out  his  wishes. 
There  was  nothing  strange  in  the  testator  anticipating  that  the  church  would 
be  willing  to  comply  with  his  wishes,  nor  any  impropriety  in  the  church  ac- 
cepting the  property  with  such  intention.  Churches,  by  statute,  can  use 
their  property  for  pious  purposes.  The  saying  of  masses  is  a  pious  act. 
The  court  of  appeals,  in  Gilman  v.  McArdle.  99  N.  Y.  451.  2  N.  £.  Kep.  464, 
recognized  the  principle  that  one  could  contract  to  purchase  masses;  and 
Judge  CuLUSN,  in  the  Holland  Case,  [N.  Y.  Daily  B^.  Jan.  29,  1886,]  sus- 
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tained  a  residuary  devise  to  be  expended  in  masses.  The  helping  of  poor 
students  was  held,  in  Hainey  v.  Laing,  58  Barb.  453,  to  be  a  pious  use.  Tbe- 
sustaining  of  a  religious  newspaper  is  an  equally  pious  use;  and  the  starting- 
of  a  newspaper  by  a  church  fur  the  interest  of  the  Catholic  people  is  not  nee> 
essarily  any  other  than  a  pious  act.  But,  if  the  term  •  upon  the  following  or- 
dination '  were  interpreted  to  mean  the  same  as  'for  the  following  purposes,' 
it  would  be  quite  similar  to  the  case  of  Rainey  v.  Laing.  In  that  case,  by  the- 
fifth  clause,  the  testator  gave  the  residue  of  his  estate  to  the  said  general 
synod,  to  be  applied  to  the  support  and  education  of  pious,  indigent  young- 
men,  preparing  for  the  gospel  ministry  in  that  cliurcb.  Held,  no  trust  created, 
and  that  the  fee  vested  absolutely  in  the  synod.  Still,  if  this  word  '  ordination  ' 
is  read  as  'condition,'  tlie  purport  and  sense  are  not  changed  or  altered. 
At  all  events,  it  cannot  possibly  be  construed  as  a  condition  which  would 
prevent  the  vesting  of  the  title  in  the  church.  It  would  be  only  a  condition 
subsequent;  and  the  question  of  the  effect  of  non-compliance  with  it  caa 
only  arise  after  such  non-compliance  has  happened.  The  costs  of  ptoponenta, 
including  stenographer's  fees,  should  be  paid  out  of  the  estate." 

Defendant  appeals  from  the  judgment  of  the  King's  county  court,  whicb^ 
is  as  follows:  "Irrespective  of  the  question  whether  the  plaintiff  has  a  stand- 
ing in  court  to  prosecute  this  action,  I  think  the  defendants  must  have  judg- 
ment. There  is  no  trust  contained  in  the  fifth  clause  of  the  will,  but  tbe- 
property  is  given  absolutely  to  the  church,  upon  a  condition  subseqaent,  an- 
nexed to  the  gift.  There  are  no  beneficiaries,  and  hence  no  one  interested, 
or  to  become  interested,  in  the  equitable  title.  No  sufficient  language  i» 
used  to  create  a  trust.  Wliat  is  said  under  the  term  'ordination'  is  a 
mere  indefinite  request,  and,  at  most,  is  a  condition  snlisequent,  and  will  not 
prevent  a  vesting  of  tbe  title.  The  surrogate  has  said  in  his  opinion  all  tl>at 
is  necessary  upon  this  subject.  Judgment  for  defendants.  C<»ts  of  both  to 
be  paid  out  of  the  estate." 

Argued  before  Babnard,  P.  J.,  and  Dykman  and  Pkatt,  JJ. 

Lyon  A  Nemirs,  {Daniel  Netnira,  of  counsel,)  for  appellant.  Thoma* 
Touiig,  for  respondents. 

Dykman,  J.  The  judgment  from  which  this  appeal  is  taken  is  right,  and 
shonld  he  afflrmpd.  Courts  of  equity  entertain  jurisdiction  over  actions  for 
the  construction  of  doubtful  provisions  in  last  wills  and  testaments,  in  t>ehalf 
of  beneficiaries,  executors,  and  trustees,  but  the  plaintiff  occopiea  no  such  po- 
sition or  relation.  If  it  be  our  duty  to  examine  the  merits,  we  concur  in  the 
reasons  assigned  by  the  surrogate  and  the  court  at  special  term.  Tbe  judg- 
ment should  be  affirmed,  with  costs.    All  concur. 


Howe  e.  Morebousk  et  al. 

(.Supreme  Court,  Oeneral  Term,  First  Department.    December  2, 1889.) 

Sale — Action  for  Price — ^Verdict. 

In  an  action  for  tbe  value  of  grunpowder  consigned  to  defendants,  defendant* 
contended  that  it  had  been  consigned  to  one  W.,  and  notto  defendants.  Plaintiff  tes- 
tdfled  that  the  contract  of  tbe  sale  was  directly  with  defendants,  and  that  ha  had 
sent  it  to  W.  for  defendants,  and  by  their  directions.  Plaintiff  introdaoed  a  letter 
to  him  from  one  of  defendants,  stating  that  he  had  never  had  an  invoice  of  the 
powder  sent  to  "Weed  Mines, "  and  that  if  plaintiff  would  send  him  a  statement  he- 
would  render  him  an  account.  "Weed  Alines  "  was  the  place  where  W.  had  his  stor- 
age magazine.  Held,  that  the  evidence  showed  that  the  contract  for  the  powder 
was  with  defendants,  and  that  it  was  sent  to  W.  for  them,  and  by  their  directions. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Kol>ert  J.  Howe  against  Joseph  J.  Morehouse  and  another. 
Judgment  was  entered  for  plaintiff,  and  defendants  appeal. 
Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Barrett,  JJ. 
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A.  M.  A  G,  Card,  for  appellants.    E.  P.  Wilder,  for  respondent. 

Barrett,  J.  This  appeal  is  without  merit.  The  facts  were  clearly  with 
the  plaintiff.  He  sued  the  defendants  for  the  value  of  a  quantity  of  gunpow- 
der which,  the  complaint  charges,  was  consigned  to  them,  and  for  which  tliey 
have  never  accounted.  Tlie  defense  is  that  tlie  gunpowder  was  really  con- 
signed to  one  Williams,  and  not  to  the  defendants.  Tlie  plaintiff  testiSed  that 
the  contract  was  directly  with  the  defendants,  and,  in  substance,  that  be  liad 
nothing  to  do  with  Williams,  except  to  send  the  gunpowder  to  him,  for  the 
defendants,  and  by  their  direction.  Tlie  defendants  disputed  this,  but  the 
correspondence  favors  the  plaintiff's  statement;  especially  Morehouse's  letter 
in  response  to  that  of  the  plaintiff  dated  February  7,  1883.  That  letter  reads 
as  follows:  "  R.  J.  Hotoe,  N.  Y.  City— Dkar  Sib:  Tours  of  the  7th  inst.,  ad- 
dressed Metallic  Cap  Company,  has  been  forwarded  to  me.  I  have  never  had 
an  invoice  of  the  powder  sent  to  Weed  Mines.  If  you  will  send  me  a  state- 
ment of  what  was  shipped- there,  the  price,  etc.,  I  will  render  you  an  account 
of  what  remains  there.  Truly  yours,  &c.,  J.  J.  MoRZHOtrsE,  per  L.  M." 
This  letter  seems  conclusive.  "Weed  Mines"  was  the  place  where  Williams 
bad  his  storage  magazine.  There  was  an  effort  to  make  it  appear  tliat  this 
letter  was  written  in  February,  1882,  instead  of  February,  1883.  The  letter 
was  dated  "1882,"  but  that  date  was  evidently  a  clerical  error.  The  plaintiff 
had  no  such  transaction  with  the  defendants  prior  to  February,  1882,  and, 
besides,  the  letter  in  question  was  plainly  in  answer  to  that  written  by  the 
plaintiff  on  the  7th  of  February,  1883. 

There  are  no  exceptions  in  the  case  of  any  importance.  Upon  the  testi- 
mony there  was  no  question  of  credit  given  to  Williams,  and  tlie  request  to 
charge  that  if  the  plaintiff  gave  him  credit  there  could  be  no  recovery  was 
without  relevance  to  the  facts.  The  other  requests  to  charge  were  equally  un- 
tenable. Even  if  Williams  "used  and  had"  the  powder,  why  should  not  the 
plaintiff  recover  if  the  jury  found  that,  under  the  contract,  his  use  and  pos- 
session were  the  defendants' ?  The  same 'inquiry  applies  to  the  request  to 
charge  "that  it  defendants  shipped  this  powder  to  Williams,  and  Williams  re- 
ceived and  retained  it,  and  plaintiff  consented  to  it,  plaintiff  cannot  recover." 
It  all  comes  back  to  the  original  question  whether  Williams  "received  and  re- 
tained" the  powder  for  the  defendants  under  the  contract  testified  to  by  the 
plaintiff.  The  fact  is  that  he  did.  He  was  merely  the  vehicle  for  the  recep- 
tion of  the  goods  by  the  defendants.  The  jury  have  so  found  by  their  verdict, 
and  that  verdict  is  satisfactory.  The  judgment  should  therefore  be  affirmed, 
with  costs.    All  concur. 


Mutual  Life  Ins.  Co.  «.  Ooret  et  al. 
(Supreme  Court,  General  Term,  Fourth  Department.    November,  1889.) 

Aoknowlkdoment—Dbsss— Notaries  Pubuo. 

1  Rev.  St.  N.  T.  (8th  Ed.)  p.  879,  i  14,  providing  that  notaries  pablic  may  execute 
the  duties  of  tbelr  office  at  any  place  within  the  state,  does  not  apply  to  their  power 
to  take  acknowledgments  of  deeds  given  by  Laws  N.  Y.  1859,  o.  800,  which  provides 
that  they  may  take  acknowledgments  of  deeds  "  in  all  the  cases  where  the  same 
may  now  be  taken  *  *  *  by  commissioners  of  deeds,  and  under  the  same  rules, 
regulations, "  etc.,  and  by  Ijaws  1868,  c.  508,  which  gives  them  the  power  "In  all 
cases  where  jnstloes  of  the  peace  or  commissioners  of  deeds"  have  It;  and,  the 
power  of  those  officers  to  take  acknowledgments  being  then  limited  to  their  own 
conntles,  a  notary  has  no  suuh  power  outside  the  county  of  his  appointment. 

Samb— Execution — Subsoribixo  WrrxEss— Notabt  Public. 

Where  a  notary  public  takes  the  acknowledgment  of  a  deed  outside  his  owa 
county,  and  signs  as  notary  only,  and  at  the  end  of  the  oertUlcate  of  acknowledg- 
ment, he  cannot  be  regarded  as  a  subscribing  witness. 

Same— SuBSEijuEST  Furchaseb. 

A  mortgagee  who  purchases  at  foreclosure  sale  under  bis  mortgage,  which  la 
valid  In  equity,  though  defectively  acknowledged,  Is  a  purchaser,  within  4  Kev.  BU 
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K.  Y.  (Sth  Ed.)  p.  3461,  i  1S7,  providing  that  a  deed  not  duly  acknowledged  and  not 
attested  "ahall  not  take  effect,  as  against  a  purchaser  or  incumbranoer,  until  to 
acknowledged, "  and  the  question  of  notice  is  Immaterial, 
i.  GujCD  ON  Title — Remotau 

After  a  judgment  canceling  a  deed  of  land,  which  is  defeotively  acknowledged  snd 
not  attested,  is  vacated,  the  deed  becomes  a  cloud  on  the  title  of  a  purchaser  at 
foreclosure  under  a  mortgage  previously  given  him  by  the  grantor,  which  the 
purchaser  may  maintain  an  action  to  remove. 
S.  Same— Necessakt  Parties. 

'Where  the  judgment  canceling  the  deed  is  not  vacated  as  to  one  of  the  granteea 
therein,  such  grantee  is  not  a  necessary  party  to  the  action  to  remove  the  cloud. 
4.  Same — Limitation. 

An  action  to  remove  a  doud  from  UUe  may  be  brought  at  any  time  daring  th* 
existence  of  the  cloud. 
7.  Witness— Pbivileoed  Commusicatioss— Attoenet  and  Client. 

A  notary  Is  not  incompetent  to  testify  as  to  where  an  acknowledgment  of  a  deed 
was  taken,  though  he  was  also  employed  by  the  grantor  as  attorney  to  draw  the 
deed,  as  such  testimony  does  not  disclose  professional  oommunicaUons,  within  the 
prohibition  of  Code  Civil  Proo.  N.  Y.  J  835. 

Appeal  from  special  term,  Tompkins  county. 

Action  to  remove  cloud  on  title,  by  the  Mutual  Life  Insurance  Company 
of  New  York  against  lina  T.  Corey  and  others.  On  November  15.  1873, 
William  6.  Corey,  then  being  the  owner  of  and  living  upon  a  farm  in  Tomp- 
kins county,  executed  a  deed  thereof  to  his  wife  and  four  minor  children, 
(being  the  three  defendants  herein  and  Hattie  L.  C!orey,)'re3erving  to  him- 
self a  life-estate  therein.  It  is  found  by  the  court  below  that  no  valuable 
consideration  for  this  deed  passed  between  the  parties.  It  was  drawn  by  one 
John  W.  Osburn,  and  subscribed  and  sealed  by  the  grantor,  in  his  presence, 
at  the  dwelling-house  on  the  farm.  Osborn  lived  in  Schuyler  county,  and  at 
that  time  was  a  notHry  public,  duly  appointed,  commissioned,  and  authorized 
to  act  as  such  in  the  county  of  Schuyler.  Corey  after  he  signed  the  deed,  and 
at  his  dwelling-house  in  Tompkins  county,  acknowledged  the  execution  of  it 
to  and  before  Osborn,  who  then  and  there  made  and  signed  a  certificate  of 
acknowledgment  in  the  usual  form,  having  for  its  venue  Schuyler  county. 
Tlie  deed  was  not  otherwise  attested.  To  this  deed  there  was  afterwards  at- 
tached the  ordinary  certificate  from  the  county  clerk  of  Schuyler  county,  cer- 
tifying to  the  official  character  of  Osborn  and  the  genuineness  of  his  signa- 
ture; and  the  deed  was,  on  November  19, 1873,  recorded  in  Tompkins  county. 
In  April,  1877.  William  O.  Corey  commenced  an  action  against  all  of  the 
grantees  named  in  the  deed,  to  set  it  aside  on  the  ground  that  he  executed  it, 
while  very  sick,  believing  he  was  about  to  die,  without  consideration,  and 
upon  the  belief  that  he  was  executing  a  will,  and  not  a  deed.  The  summons 
in  the  action  was  personally  served  on  all  the  defendants,  and  all  appeared, 
and  answered  upon  the  merits, — the  children  by  guardian  ad  litem,  duly  ap- 
pointed. In  May,  1877,  the  attorneys  for  all  the  parties  stipulated  to  refer 
the  case  to  a  named  referee  to  hear  and  determine;  and  upon  this  stipulation 
an  order  was  entered  as  of  course,  and  without  the  direction  of  the  court,  re- 
ferring the  case  to  such  referee.  The  case  was  tried  before  the  referee,  the 
attorneys  for  all  the  parties  appearing;  and  the  referee  afterwards  made  and 
filed  his  decision,  holding  that  William  G.  Corey,  when  he  executed  the  deed, 
was  mentally  incompetent  to  execute  the  same,  and  did  not  know  its  purport, 
and  that  it  was  void.  On  May  21,  1877,  a  judgment  was  entered  on  this  de- 
cision, setting  aside  the  deed,  and  declaring  It  void.  On  ISeptember  12, 1877, 
William  G.  Corey  borrowed  of  the  present  plaintiff  $5,000.  giving  therefor 
his  bond  dated  that  day;  and,  as  collateral  thereto,  he  and  his  wife,  Mary  L. 
Corey,  executed,  sealed,  and  delivered  to  the  plaintiff  a  mortgage  on  the  said 
premises.  This  mortgage  they  acknowledged,  at  their  residence  in  Tomp- 
kins county,  before  John  W.  Osborn,  who  then  lived  in  Schuyler  county,  and 
was  a  notary  public  for  that  county.  The  mortgage  was  recorded  In  Tomp- 
kins county,  October  20, 1877.    Default  having  been  made  in  the  payment  of 
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this  mortgage,  plaintiff,  on  Febrnary  10, 1880,  commenced  an  action  to  fore- 
close it.  Tlie  mortgagors,  William  G.  Corey  and  Mary  L.  Corey,  were  made 
defendants,  together  with  sul»equent  incumbrancers.  The  mortgagors  de- 
fended, but  plaintiff  recovered  judgment  of  foreclosure  against  all  the  defend- 
ants, November  9, 1881,  upon  wliich  tlie  premises  were,  on  December  23, 1881, 
sold  to  plaintiff,  and  the  usual  referee's  deed  on  foreclosure  was  given,  and 
was  recorded  January  9,  1882.  The  sale  was  duly  confirmed.  There  was 
upon  the  sale  a  deficiency  of  93,296.24,  for  which  a  judgment  was  entered 
February  3,  1882,  against  William  G;  Corey,  and  thereafter  an  execution 
thereon  was  returned  wholly  unsatisfied.  About  January  25,  1882,  plaiutifl 
entered  into  possession  of  the  farm  and  has  since  so  continued.  On  April 
24,  1880,  the  defendants  herein  and  Hattie  L.  Corey  moved  for  an  order  set- 
ting aside  the  judgment  of  May  21,  1877,  upon  the  ground  that  the  order  of 
reference  was  void  because- entered  by  stipulation  instead  of  by  direction  of 
court,  as  required  by  section  1012,  Code  Civil  Proc.  Upon  this  motion  an  or- 
der was  duly  entered,  July  9,  1881,  setting  aside  the  said  judgment,  and  all 
proceedings  subsequent  to  the  joining  of  issue,  as  to  these  defendants.  As  to 
Hattie  L.  Corey,  she  being  then  of  full  age,  the  payment  by  her  of  certain 
disbursements  was  made  a  condition  to  setting  aside  the  judgment.  These 
she  did  not  pay.  The  present  action  was  commenced  July  29,  1886.  The 
special  term  held  that  the  deed  of  November  15,  1873,  was  not  properly  ac- 
knowledged or  attested,  and  was  not  valid  as  against  plaintiff,  and  directed 
cancellation.     Defendants  appeal. 

Argued  before  Haudik,  P.  J.,  and  Martin  and  Merwin,  JJ. 

John  J.  Van  Allen  and  William  N.  Noble,  for  appellants.  B.  F.  Bahoock, 
for  respondent. 

Merwin,  J.  It  is  claimed  by  the  appellants  that  the  deed  of  November  15, 
1873,  was  properly  acknowledged,  although  before  a  notary  public  outside  of 
his  own  county.  The  argument  is  that  the  general  provision  of  the  Bevised 
Statutes,  (1  Rev.  St.,  8th  Ed.,  p.  379.  §  14,)  that  notaries  public  may  execuie 
the  duties  of  their  oflice  at  any  place  within  the  state,  applies  to  their  power  in 
taking  acknowledgments  of  deeids.  It  was  held  to  the  contrary  in  Re  Railroad 
Co.  V.  Stewart,  33  How.  Pr.  312,  and  in  People  v.  Irmurance  Co.,  65  How.  Pr. 
239.  By  the  Revised  Statutes  it  was  provided  that  notaries  public  might  be  ap- 
pointed in  each  of  the  counties  of  the  state;  that  thpy  should  reside  in  the  respect- 
ive counties  for  which  they  should  be  appointed,  and  might  execute  the  duties 
of  their  office  at  anyplace  in  the  state;  and  certain  powers  were  given  to  them, 
(4  Rev.  St.  2645,)  which  did  not  include  the  power  to  take  alHdavits  or  ac- 
knowledgment of  deeds.  By  chapter  360  of  1859  it  was  provided  that  nota- 
ries public,  "in  addition  to  their  present  powers,"  should  bavd  authority  to 
administer  oaths  and  afiirmations,  and  take  the  proof  and  acknowledgments 
of  deeds  and  mortgages,  "in  all  the  cases  where  the  same  may  now  be  taken 
and  administered  by  commissioners  of  deeds,  and  under  the  same  rules,  reg- 
ulations, and  requirements  prescribed  to  commissioners  of  deeds."  By  chap- 
ter 508  of  1863  it  was  provided  that  "notaries  public  shall  have  all  the  pow- 
ers now  conferred  upon  tliem  by  law.  and  shall  also  have  power  to  take  affi- 
davits, and  certify  to  the  same,  and  to  take  and  certify  the  acknowledgments 
and  proof  of  deeds  and  other  instruments  in  writing,  in  all  cases  where  jus- 
tices of  the  peace  or  commissioners  of  deeds  may  now  take  and  certify  the 
same."  By  chapter  703  of  1872,  power  was  given  to  the  notaries  pulilic  of 
the  counties  of  New  York  and  Kings  to  act  in  either  county.  A  similar 
right  was  given  to  any  notary  of  several  other  counties,  not  including  Schuy- 
ler, by  chapter  807  of  1873,  upon  filing  a  certified  copy  of  his  appointment, 
with  bis  autograph  signature,  in  the  clerk's  office  of  the  counties  other  tlian 
where  be  resided.  By  chapter  270  of  1884,  any  notary  is  authorized  to  act  in 
an  adjoining  county  upon  filing  certain  certificates  in  the  clerk's  oiUce  of  such 
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cotintf.  It  is  thus  quite  apparent  tliat  the  legislature  have  acted  upon  the 
supposition  that  the  general  power  originally  given  to  notaries  did  not  an- 
tliorize  them  to  exercise  their  subsequent  powers  in  all  parts  of  the  state. 
Very  clearly,  it  was  tlie  intention  of  tiie  act  of  1859  to  confer  no  greater  pow- 
ers than  commissioners  of  deeds  then  had,  and  such  powers  were  tlien  by  law 
limited  to  the  county  of  the  appointment.  Neither  that  act  nor  theoaeof 
1863  conferred  any  general  power,  like  the  one  conferred  originally  on  nota- 
ries, but  it  was  limited  to  the  cases  in  which  commissioners  of  deeds  or  jus- 
tices of  ttie  peace  conld  act. '  It  was  not  the  general  power  to  take  affidnvits 
and  acknowledgments,  but  a  power  to  take  "in  the  cases"  where  the  other 
olficers  could  take.  This,  necessarily,  had  the  same  territorial  limitation. 
We  are  therefore  of  the  opinion  that  the  notary  of  Schuyler  county  had  no 
power  to  take  the  acknowledgment  in  Tompkins  county.  Tliis  is  a  question 
of  jurisdiction.  The  certificate,  tliough  in  form  correct,  may  be  rebutted. 
Thurman  v.  Cameron,  24  Wend.  87;  Sandland  v.  Adams,  2  How.  Pr.  127. 

But  it  is  suggested  in  behalf  of  tlie  appellant  that  Mr.  Osborn,  the  notary 
public,  should  be  deemed  a  subscribing  witness.  He  did  not,  however,  sign 
as  such.  His  signature  is  only  as  notary,  and  at  the  end  of  the  certiBcate  of 
acknowledgment.  He  did  not  subscribe  his  name  to  the  deed  as  a  witness  of 
the  sealing  and  delivery.  In  Hollenback  v.  Fleming,  6  Hill,  303,  a  subscrib- 
ing witness  is  defined  to  be  one  who  was  present  when  the  instrument  was 
executed,  and  who  at  that  time  subscribed  his  name  to  it  as  a  witness  of  the 
execution.  A  subscribing  witness  attests  the  delivery  as  well  as  the  signing. 
In  that  respect,  it  goes  further  than  the  acknowledgment.  We  think  the  no- 
tary was  not  a  sut>scribing  witness. 

The  plaintiff  is  in  a  position  to  dispute  the  validity  of  the  deed  in  question. 
It  is  a  purchaser  or  incumbrancer,  within  the  meaning  of  the  statute.  4  Rev. 
St.  (8th  £d.)  p.  2451,  §  137.'  Assuming  the  plaintiff's  mortgage  was  defect- 
ively acknowledged,  it  was  valid  in  equity,  {Payne  v.  Wilson,  74  N.  Y.  348,) 
and  upon  the  foreclosure  sale  the  plaintiff  became  a  purchaser  entitled  to  the 
benetit  of  the  statute.  The  matter  of  notice  was  not  material.  Chamberlain 
V.  Spargur,  86  N.  Y.  603. 

After  the  judgment  of  May  21, 1877,  was  set  aside  as  to  the  present  defend- 
ants, the  deed  of  November  15,  1873,  was  a  cloud  on  plaintiff's  title,  and  it 
could  maintain  an  action  to  remove  it.  Paper  Co.  v.  O'Dougherty,  81  N.  Y. 
474,  483.  That  judgment  not  having  been  set  aside  as  to  Hattie  L.  Corey, 
she  was  not  a  necessary  party  defendant.  Her  rights,  if  any,  would  not  be 
affected. 

The  right  of  action  of  plaintiff  is  not  barred  by  the  statute  of  limitations. 
The  action  was  commenc-d  within  10  years  from  the  giving  of  the  mortgage. 
In  Miner  v.  ieekman,  50  N.  Y.  343,  it  was  said  that  the  owner  of  the  fee  iMd 
a  light  to  bring  an  action  to  remove  a  cloud  at  any  time  during  its  existence. 
The  notary,  Osborn,  was  called  as  a  witness  by  plaintiff,  and  testified  that 
the  deed  was  acknowledged  at  the  house  of  the  grantor.  This  was  objected 
to,  in  time,  as  inadmissible,  under  section  835  of  the  Code.'  Mr.  Osborn  was 
an  attorney,  and  was  employed  by  the  grantor  to  draw  the  deed.  It  is  claimed 
that  the  testimonyobjected  to  necessarily  Involved  a  communication  made  by 
his  client  to  him  in  the  course  of  his  professional  employment.  The  act  at. 
the  attorney  in  drawing  the  deed  is  one  thing;  the  act  of  the  notary  in  taking 
tlie  acknowledgment  is  another.  Concededly,  an  acknowledgment  was  taken. 
The  witness,  in  stating  the  place  where  it  was  taken,  did  not  disclose  any 
communication  made  to  him  in  the  course  of  his  professional  employment  as 
an  attorney. 

■This  section  provides  that  a  deed  not  dnly  acknowledged,  and  not  attested,  "shall 
not  take  effect,  as  against  a  purchaser  or  incumbranoer,  until  so  acknowledged. " 

'Code  Civil  Proc  K.  Y.  $  835,  prohibits  attorneys  at  law  from  disclosing  profesatonal 
oommunications  as  witnesses. 
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The  appellants  claim  the  equities  of  the  case  are  with  them.  This  is  not 
made  clear.  The  court  below,  upon  suflBcient  evidence,  found  that  the  deed 
•of  1873  was  without  valuable  consideration.  The  grantor,  in  1877,  obtained 
a  Judgment  setting  it  aside.  Before  this  judgment  was  set  aside,  and  while 
the  title  of  William  G.  Corey  was  apparently  clear,  and  he  was  in  possession. 
<the  loan  was  made  from  plaintiff,  and  the  mortgage  given.  The  plaintiff,  as 
far  as  the  case  shows,  had  no  actual  notice  of  any  Irregularity  in  tlie  recovery 
•of  the  Judgment.  It  is  doubtful  whether  it  had  constructive  notice,  as  the 
judgment  was  probably  not  void,  but  voidable.  We  are,  however,  not  re- 
•quired  to  pass  upon  the  respective  equities.  The  Imperfect  deed  had  no  effect 
as  against  plaintiff.  It  is  not  a  question  of  rescinding  an  Instrument,  but  of 
invalidity  under  the  statute.  There  was  no  estoppel  through  its  covenants 
•of  warranty.  Chamberlain  t.  Spargur,  tupra.  It  follows  the  judgment 
4nust  be  alBrmed,  with  costs.    All  concur. 


MoBRis  et  al.  «.  Mayob,  Etc.,  of  the  City  of  New  York. 
(Supreme  Court,  Special  Term,  Westchester  Cotmty.    October  21, 1889.) 

>1.  Injunction— Pbndbstb  Lite — Powers  of  CotWTT  Jucos. 

Under  Code  Civil  Proo.  N.  Y.  }  608,  providing  that  an  injnnction  order  may  be 
granted  "  by  any  county  Judge, "  the  county  judge  of  the  county  in  which  the  venue 
of  an  action  is  laid  may,  on  notice  to  the  party  sought  to  be  enjoined,  grant  an  in- 
junction to  continue  during  the  pendency  of  the  litigation. 

•8.  B^MB — Notice — FBELiinxABT  Injunction. 

Code  Civil  Proa  IT.  Y.  g  609,  providing  that  an  Injunction  order  may  be  granted 
upon  or  without  notice,  in  the  discretion  of  the  "court  or  Judge;"  and  section  &ft, 
providing  that,  where  an  Injunction  order  was  granted  on  notice,  the  party  en- 
joined may,  "on  notice  to  the  judge  who  granted  it, "  apply  for  an  order  vacating 
It,— confer  on  the  Judge,  as  a  judge  and  not  as  a  court,  authority  to  hear  both  par- 
ties on  an  application  for  an  injunction ;  and  a  county  judge  may  give  notice  of^the 
hearing  to  the  person  sought  to  be  enjoined  by  directing  Elm,  in  a  preliminary  In- 
junction, \t>  show  cause  why  it  should  not  be  continued. 

8>  Same — Trespass — Coni>bmna.tion  Froceedimos. 

On  defendant's  failure  to  appear  after  due  notice,  an  injnnction  pending  a  suit 
will  )>e  granted  on  plaintiff's  showing  that  defendant  is  about  to  forcibly  dispos- 
sess them  of  their  land  under  an  alleged  invalid  condemnation  proceeding;  that 
neat  injury  would  result  to  plaintiffs  If  they  are  deprived  of  the  possession  pend- 
uig  the  action  to  determine  the  validity  of-  the  condemnation ;  and  that  no  injury 
would  result  to  defendant  if  it  Is  restrained  from  taking  possession. 

At  chamliera.    On  motion  for  a  temporary  injunction. 

Charles  E.  Coddington,  {Noah  Davis,  Kogjr  A.  Pryor,  Alfred  B.  Cruik- 
shank,  and  H.  C.  Hendemon,  of  counsel,)  for  plaintiffs.  Wm.  H.  Clark  and 
Thos.  P.  Wicker,  for  deiendants. 

Mills,  J.  On  August  12th,  inst.,  an  application  was  made  to  me,  in  be- 
half of  the  plaintiffs,  for  a  temporary  injunction  order  restraining  the  defend- 
ants from  entering  upon  certain  lands  in  the  county  of  Westcliester,  the  prop- 
erty of,  and  in  the  actual  possession  of,  the  plaintiffs.  The  application  was 
made  upon  the  summons,  the  verified  complaint,  and  the  affidavits  of  Leonard 
W.  Jerome  and  Charles  £.  Coddington.  By  those  proofs  the  following  ma- 
teiial  facts  appeared:  First.  That  the  plaintiff  Morris  is,  and  for  a  consid- 
erable period  has  l>een,  the  owner  in  fee  of  such  lands,  and  by  himself,  or  by 
the  other  plaintiff,  his  lessee,  in  actual  possession  thereof  as  such  owner. 
Second.  That  the  defendants  threaten,  and,  in  fact,  have  attempted,  to  enter 
upon  a  portion  of  said  lands  by  force  and  multitude  of  people,  and  to  forci- 
bly take  possession  of  the  same,  and  destroy  the  plaintiffs'  valuable  improve- 
ments thereon.  Third.  That  defendants,  in  so  doing,  assert  that  they  are 
acting  under  a  claim  of  right  in  the  city  of  New  York  to  the  ownership  of 
said  land,  by  virtue  of  certain  proceedings  alleged  by  them  to  have  been  taken 
in  behalf  of  the  city,  under  a  certiun  statute,  to  acquire  the  same  for  a  public 
parkway.  Fouith.  That  the  plaintiffs  deny  the  said  claim  of  right  in  the 
•city,  and  contend  that  the  said  proceedings  are  invalid,  and  desire  in  this  ao- 
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tion  to  contest  the  daim  of  the  city.  Fifth.  That  very  great  pecuniary  in- 
jury will  result  to  the  plaintiffs  if  they  are  now  deprived  of  the  use  and  pos- 
session of  the  premises  in  question.  Sixth.  That  no  pecuniary  damage  witl 
result  to  the  city  if  its  authorities  are  restrained  from  taking  possession  of  the 
premises  pending  this  litigation.  Neither  the  facts  as  to  the  said  proceedings 
in  belialf  of  the  city  to  acquire  the  land,  nor  the  facts  rs  to  grounds  upon 
which  the  plaintiffs  propose  to  contest  the  claim  of  the  city,  if  asserted  in  the 
action,  are  set  forth  in  the  moving  papers. 

That  the  facts  just  recited,  uncontradicted  and  unexplained,  warrant  any 
judge  or  court,  having  the  necessary  jurisdiction,  in  granting  an  injunction 
pending  the  action,  seemed  to  me  upon  the  original  application,  and  still 
seems  to  me,  perfectly  clear.  However,  as  the  moving  papers  showed  that 
the  defendants  were  acting  under  a  claim  of  right,  the  order  granting  the  in- 
junction was  not  made  absolute  pending  the  suit,  but  contained  a  direction 
to  the  defendants  to  show  cause  before  me  on  the  I4th  inst.  why  the  injunc- 
tion should  not  continue.  On  the  13th  inst.  an  alternative  writ  of  prohibi- 
tion, granted  by  a  justice  of  the  supreme  court  in  the  first  department,  at  the 
Instance  of  the  defendants,  was  served  upon  me.  That  writ  purported  to 
restrain  me  from  acting  upon  the  injunction  application  then  pending  before 
me,  on  the  ground  that  the  county  judge  of  Westchester  county  has  no  juris- 
diction to  act  in  the  premises.  That  writ  was  set  aside  on  the  return-day 
thereof  by  order  of  the  special  term,  held  by  the  justice  who  granted  it.  By 
an  order  to  show  cause,  thereafter  made  by  me,  the  order  to  show  cause,  made 
as  aforesaid  on  the  12th  inst.,  was  made  returnable  at  this  time.  The  service 
of  both  orders  on  the  defendants  is  duly  proven.  The  plaintiffs  appear  by 
counsel,  and  ask  that  the  injunction  contained  in  the  order  of  the  12th  inst. 
may  be  continued.    The  defendants  fail  to  appear. 

Two  questions  are  presented  for  determination.  The  first  is,  has  the  county 
judge  of  Westchester  county  jurisdiction  to  act  upon  the  application  now 
made  V  And  the  second  is,  should  the  application  be  granted  or  denied,  upon 
its  merits? 

As  to  the  latter  question,  compelled,  as  I  am,  by  the  failure  of  the  defend- 
ants to  appear,  to  act  upon  an  ex  parte  case —the  plaintiffs'  side  only;  denied, 
as  I  am,  the  privilege  of  bearing  the  defendants'  case,  and  any  justiticatioa 
there  may  be  of  their  acts  witli  reference  to  the  plaintiffs'  property, — I  have 
no  alternative,  in  my  judgment,  but  to  conclude  that  the  application  for  the 
continuance  of  the  injunction  should,  upon  the  papers  and  proofa  before  me, 
be  granted  upon  the  merits. 

As  to  the  other  question, — the  jurisdiction  of  the  judge, — section  606  of  the 
Code  of  Civil  Procedure  appears  clearly  to  grant  the  powerto  the  county  judge 
to  grant  the  temporary  injunction  in  the  first  instance.  That  section  says: 
"£xcept  where  it  is  otherwise  specially  prescribed  by  law,  an  injunction  or- 
der may  be  granted  by  the  court  in  which  the  action  is  brought,  or  by  a  judge 
thereof,  or  by  any  county  judge."  It  would  appear  that  this  power  of  tlie 
county  judge  exists,  whether  the  venue  of  the  action  be  laid  in  New  York  or 
in  Westchester  county.  The  language  is:  "Or  by  any  county  judge."  This 
matter,  however,  is  not  before  me  to  decide,  as  the  venue  of  the  action  is  now 
laid  in  Westchester  county. 

The  only  question  now  remaining  is  whether  the  county  judge  has  the  ju- 
risdiction in  the  original  injunction  order  to  makean  order  for  the  defendants 
to  show  cause  why  the  application  for  an  injunction  should  not  be  granted. 
The  order  to  show  cause  is  but  a  means  of  giving  the  defendants  notice  of  the 
application,  and  an  opportunity  to  be  heard  thereon.  Section  609  of  the  Code 
of  Civil  Procedure  says:  "The  order  may  be  granted  upon  or  without  notice, 
in  the  discretion  of  the  court  or  judge,  unless  the  defendant  has  answered." 
Again,  section  627  of  the  Code  says:  "  Where  the  injunction  order  was  granted 
without  notice,  or  where  it  was  granted  upon  notice,  with  leave  to  apply  to 
vacate  or  modify  it,  the  party  enjoined  may  apply^  upon  notice  to  the  judge 
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who  granted  it,  *  *  *  for  an  order  vacating  or  modifying  the  injunction 
order."  The  legislature  could  not  have  used  language  more  apt  to  confer 
upon  anj  judge  having  authority  to  grant  an  injunction  order  as  a  judge,  not 
as  a  court,  authority  to  hear  both  parties  upon  the  application,  and  to  require 
notice  thereof  to  be  given  to  the  parties  sought  to  be  enjoined,  ami  even  to 
entertain  a  motion  by  the  party  enjoined,  on  notice  to  the  otlier  party,  to  va- 
cate or  modify  an  injunction  order  already  made  l)y  bim.  The  precise  ques- 
tion involved  here,  as  to  the  right  of  the  county  judge  to  act  upon  this  appli- 
cation,  upon  notice  to  the  parties  sought  to  be  enjoined,  hat*  been  expressly 
and  affirmatively  decided  by  the  general  term  of  the  supreme  court,  in  the  first 
department,  all  three  justices  concurring.  Bahcook  v.  Clark,  23  Hun,  391. 
The  substance  of  the  decision' is  well  stated  in  the  head-note,  which  is  as  fol- 
lows: "In  an  action  brought  in  the  supreme  court  to  restrain  the  foreclosure, 
by  advertisement,  of  a  mortgage,  a  county  judge  may  grant  an  order  requiring 
the  defendant  to  show  cause  before  him  why  a  temporary  injunction  should 
not  be  granted,  and  restrain  him  in  the  mean  time  from  selling  the  premises 
St  the  time  specified  in  the  advertisement."  In  the  absence  of  any  opposing 
authority,  none  being  submitted  to  or  known  by  me,  the  above  decision  should 
be  regarded  as  an  ample  and  binding  precedent.  Moreover,  my  own  judg^ 
ment  concurs  with  its  reasoning.  My  decision,  therefore.  Is  that  the  coun^ 
jodge  of  Westchester  cuunty  has  jurisdiction  to  entertain  the  pending  appli- 
cation as  here  presented,  i.  e.,  upon  notice  to  the  party  sought  to  be  enjoined, 
and  that  upon  tlie  merits,  upon  the  ex  parte  proofs  before  me,  the  pending 
motion  should  be  granted.  In  order  that  the  defendants  may  hiive  every  op- 
portunity to  present  their  case,  and  be  heard  upon  the  merits,  the  order  nay 
be  drawn  so  as  to  give  them  leave  to  apply  to  vacate  or  modify  it. 


Atkinson  «.  0£I.8Neb. 
(Supreme  Court,  Otneral  Term,  First  Department    May  24, 1889.) 
Argued  before  Van  BRtmr,  P.  J.,  and  Bbadt  and  Daniels,  J  J. 
No  opinion.    Motion  deuied,  upon  payment  by  appellant  of  910  costs. 


Baum  v.  New  Yokk  Cotton  Ezohanqk. 
(Supreme  Court,  Oeneral  Term,  First  Department.    May  81, 1889.) 
For  opinion  delivered  at  special  term,  see  4  N.  T.  Supp.  207. 
Argued  before  Van  Bkunt,  P.  J.,  and  Bradt  and  Damials,  JJ. 
No  opinion.    Motion  granted,  with  $10  costs. 


Bbitton  v.  Bxtbrouohs. 
(Supreme  Court,  Oeneral  Term,  First  Department.    May  84, 1889.) 
Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels^  JJ. 
No  opinion.    Motion  granted,  with  $10  costs. 


BUTI.EB  e.  Jabyu. 
(Supreme  Court,  Oeneral  Term,  First  Department.    May  34, 1889.) 
For  hearing  on  appeal,  see  4  N.  Y.  Supp.  138. 
Argued  before  Van  Brunt,  P.  J.,  and  Daniels  and  Babtlett,  JJ. 
No  opinion.    Steyon  the  judgment  on  appeal  to  the  court  of  appeals  or- 
dered and  allowed;  but  not  to  prevent  the  collection  of  securities  deposited 
for  the  benefit  of  the  plaintiff. 
v.7K.Y.8.no.l7 — 60 
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Butler  e.  Jakvxs. 
(Supreme  Court,  Qeneral  Term,  First  Department    May  24, 1888.) 
Tor  hearing  on  appeal,  see  4  N.  Y.  Siipp.  138. 

Argued  before  Van  Bkunt,  F.  J.,  and  Daniels  and  Babtlett,  JJ. 
Ko  opl  nion .    Motion  for  resettleme  n  t  de  n  i  ed . 


In  re  Depaktment  of  Pttblio  Pakks. 
(Supreme  Cou/rt,  General  Term,  Firtt  Department.    May  Si,  1889.) 
For  hearing  on  appeal,  see  6  N.  Y.  Supp.  750. 
Argued  before  Van  Brunt,  F.  J.,  and  Daniels,  J. 
No  opinion. 

Tn  re  Eelleb.    Motion  denied. 
in  re  Hanfield.    Reference  ordered. 

/n  re  Hunt.    Jn  re  Levey.    7n  re  Rowland.    Order  of  reference  signed. 
In  re  MoQuade.    Reference  ordered;  notice  of  proceedings  to  be  given  to 
the  Suburban  Rapid  Transit  Company. 
In  re  Huebstel.    Order  of  reference  to  take  proof  as  to  title  granted. 
In  re  Mobbison.    Notice  ordered  to  be  given  to  owners  of  equity. 


Orossuan  v.  Sttfreue  Lodge  Eniohis  and  Ladieb  of  Honob. 
,         (Supreme  Court,  Oeneral  Term,  First  Department.    May  34, 18S9.) 
For  appeal  from  order  refusing  to  resettle  case  on  appeal,  see  5  N.  Y.  Sapp. 
122. 
Argued  before  Yak  Bbunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 
No  opinion.    Motion  denied,  with  910  costs. 


CoaOESOAIX  V.  Bohh. 
(Supreme  Court,  Oeneral  Term,  First  Department    May  84, 1889.) 
For  hearing  at  special  term,  see  5  N.  Y.  Supp.  67. 
Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Danifj^s,  JJ. 
No  opinion.    Motion  deuied.  - 


HEOKEKAini  0.  Y0UN0> 
(Supreme  Court,  Oeneral  Term,  First  DepartTnent.    May  34, 1889.) 
For  bearing  on  exceptions,  see  5  N.  Y.  Supp.  212. 
Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Oanibls,  JJ. 
No  opinion.    Order  to  show  cause  granted. 


Hether  v.  Abthub. 
(Supreme  Court,  Oeneral  Term,  First  Department    May  94, 18G0.) 
Bee  ante,  487. 

Argued  before  Yam  Bbunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 
No  opinion.    Motion  denied,  upon  payment  of  $10  costs. 


Howe  o.  Morehouse. 
(Supreme  Court,  Oeneral  Term,  First  Department    May  S4, 1889.) 
Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 
No  opinion.    Motion  denied. 
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KUHN  0.  Ktjhn. 
(Supreme  Court,  Oeneral  Term,  Fir»t  Department    May  24, 1880.) 
For  healing  on  appeal,  see  4  N.  Y.  Supp.  952. 
Argued  before  Van  Bkunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
No  opinion.    Motion  to  dismiss  appeal  denied. 


In  re  Lexington  Avb. 
(Supreme  Court,  QeTieral  Term,  First  DepartTnent    May  34, 1889.) 
Argued  before  Yam  Bbxtnt.  F.  J.,  and  Bradt  and  Daniels,  JJ. 
Ko  opinion.    Motion  granted,  with  910  costs. 


Maknino  e.  AicT. 
(Supreme  Court,  General  Term,  JHrst  Department    Hay  SI,  1888.) 
Action  by  Jerome  F.  Manning  against  Henry  Amy. 
Argued  before  Yan  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
Ko  opinion.    Motion  granted,  unless  papers  served  within  30  days. 


Mates  v.  Habot. 
(Supreme  Court,  Otneral  Term,  Firtt  Departmmit   May  Hi,  1889.) 
For  hearing  on  appeal,  see  8  N.  Y.  Supp.  881. 
Argued  before  Yan  Bbttnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
No  opinion.    Motion  denied,  without  costs. 


In  re  Mayor,  Era,  of  New  York.    Tn  re  Ellis. 
(Supreme  Court,  Oeneral  Term,  First  Department.    iia,y  84, 1888.) 
Argued  before  Yan  Brttnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
See  memurtinduin  per  curiam. 


Meyers  e.  Tabeb. 
(Supreme  Court,  Oeneral  Term,  Firet  Department    May  94, 1888.) 
Argned  before  Yan  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
No  opinion.    Motion  granted,  with  costs,  unless  appellant  stipulates  to 
argue  at  next  general  term. 

MiNTO  V.  Austin  et  al. 
{Supreme  0<mrt,  Oeneral  Term,  First  JTeportment    May  24, 1889.) 
Argued  before  Yan  Brunt.  P.  J.,  and  Brady  and  Daniels,  JJ. 
No  opinion.    Motion  denied. 

MuNRO  «.  Smith. 
(Supreme  Cottrt,  Oenercd  Term,  First  Department.    May  94, 1888.) 
For  bearing  on  appeal,  see  6  N.  Y.  Supp.  426;  at  special  term,  see  2  N.  Y. 
Supp.  818. 
Argued  before  Yan  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
No  opinion.    Motion  denied. 
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People  «.  Ahebioan  Bell  Tel.  Co. 
(Supreme  Court,  Oeneral  Term,  First  Department.    May  34, 1889.) 
For  bearing  on  agreed  statement,  see  S  N.  Y.  Supp.  73?. 
Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 
No  opinion.    Motion  granted. 


Febbow  v.  LiNseAT. 
(Swpreme  Court,  Oeneral  Term,  First  Department    Hay  34, 1889.) 
For  hearing  on  appeal,  see  4  K.  Y.  Supp.  795. 
Argued  before  Van  Bbttnt,  P.  J.,  and  Bbadt  and  Daniei.8,  JJ. 
No  opinion.    Order  amended  as  directed  in  memorandum. 


Bestchoff  «.  Hbokuan. 
(Supreme  Court,  Oeneral  Term,  Flnt  Department    Hay  94, 1889.) 
Action  by  Franz  Bestchoff  against  Charles  P.  Heckman. 
Argued  before  Yan  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 
Ko  opinion.    Motion  denied. 

Betnolds  e.  BoDDnto. 
(Supreme  Court,  Oeneral  Term,  First  Department   May  24, 18S9L) 
Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Danieu,  JJ. 
No  opinion.    Motion  denied. 

In  re  Smith. 
(Supreme  Court,  Oeneral  Term,  First  Department   Hay  34, 1889.) 
Argued  before  Van  Bbxtnt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 
No  opinion.    Motion  denied,  upon  payment  of  (10  costs  by  appellant,  and 
stipulation  to  argue  at  the  next  term. 


Wauoh  «.  Bailet. 
(Supreme  Court,  Oeneral  Term,  First  Department.   Vaj  M,  1889.) 
For  bearing  on  appeal,  see  4  N.  Y.  Supp.  817. 
Argued  before  Yan  Brunt,  P.  J.,  and  Bradt  and  DAMtELS,  JJ. 
No  opinion.    Motion  granted,  upon  appellant  giving   undertaking   in 
•5,900. 


In  re  WiDENiNa  Fifth  Atb. 
(Supreme  Court,  Oenerai  Term,  FIrtt  Department    Hay  94, 1889.) 
Argued  before  Van  Brxtnt,  P.  J.,  and  Bbadt  and  Danieu,  JJ. 
No  opinion.    Motion  granted. 

Wood  e.  Simmons. 
(Supreme  Court,  Oeneral  Term,  First  Department    May  94, 1889.) 
For  hearing  on  agreed  statement,  see  4  N.  Y.  Supp.  368. 
Argued  before  Yan  Brunt,  F.  J.,  and  Bbadt  and  Danisl8»  JJ. 
No  opinion.    Application  denied. 
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FOBSTTH  et  ai..  Respondents,  fi.  Hannan,  Appellant. 
(Supreme  Cov/rt,  Qeneral  Term,  Fifth  Department.    Juno  28, 1889.) 
Appeal  from  county  court,  Monroe  county. 
Argued  before  Barker,  P.  J.,  and  Dwioht  and  Maoombeb,  JJ. 
No  opinion.    Judgment  affirmed  on  opinion  of  the  late  county  judge,  John 

.  MOBQAN. 


Atleswobtb.  Bespondent,  «.  Oalijlohbb,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Firtt  Department.    July  9, 1888.) 
For  hearing  on  appeal,  see  4  N.  Y.  Supp.  853,  958. 
Argued  before  Van  Brunt,  F.  J.,  and  Bbady  and  DAMlBiiS,  JJ. 
No  opinion.    Motion  denied. 


BowEKY  Nat.  Bank  e.  Sniffen. 
(Supreme  Court,  General  Term,  Firtt  Department.    July  9, 18S9.) 
See  anU,  520. 

Argued  before  Van  Bbumt,  F.  J.,  and  Babrbtt  and  GmiXS,  33, 
No  opinion.    Seargument  ordered. 


Ghbsteb,  Bespondent,  e.  Juhbl  et  dl..  Appellants. 
{Supreme  Cowrt,  Qeneral  Term,  Firtt  DepartmenA.    July  9, 1889.) 
For  hearing  on  appeal,  see  5  N.  Y.  Snpp.  809,  819.  820.  822,  823. 
Argued  before  Yan  Bbunt.  P.  J.,  and  Brady  and  Daniels,  JJ. 
No  opinion.    Motion  denied,  with  $10  costs  and  disbursements. 


Elweli.  «.  Fabbe. 
(Supreme  Court,  Oeneral  Term,  First  Department    July  9, 1889.) 
For  hearing  on  appeal,  see  5  N.  Y.  Supp.  60. 
Argued  before  Van  Bbunt,  F.  J.,  and  Brady  and  Danibls,  JJ. 
No  opinion.    Motion  for  reargument  denied,  with  costs. 


FiSBEB,  Bespondent,  v.  Bankin,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fhrst  Departm^mt.    July  9, 1889.) 
For  hearing  on  appeal,  see  5  N.  Y.  Supp.  627. 
Argued  before  Van  Brunt,  F.  J.,  and  Babtlett,  J. 
No  opinion.    Motion  for  reargument  granted. 


Heokeman  «.  YOUNO. 
(Supreme  Court,  Oeneral  Term,  First  Department.    July  9, 1889.) 
For  hearing  on  exceptions,  see  5  N.  Y.  Supp.  212. 
Argued  before  Van  BsiniT,  P.  J.,  and  Brady  and  Daniels.  JJ. 
No  opinion.    Motion  for  reargument  granted.    For  opinion  on  reargu- 
ment, see  8  N.  Y.  Supp.  111. 
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HOBTON,  Bespondent,  v.  Guilds  et  at..  Appellants. 
(Supreme  Count,  General  Term,  First  DepartmetU.    July  9, 1880.) 
See  ante,  570. 

Argued  before  Van  Brunt,  P.  J.,  and  Ccllbn,  J. 
No  opinion.    Beargument  ordered. 


Mabtin  v.  Platt  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department.    July  9, 1839.) 
For  hearing  on  appeal,  see  5  N.  Y.  Supp.  862. 
Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Danieu,  JJ. 
No  opinion.    Motion  denied. 


HntTO  et  al.,  Respondenta,  o.  Baub  et  al..  Appellants. 
(Supreme  Court,  Oeneral  Term,  First  Department.    NoTomber  7, 1889.) 
On  motion  for  a  reargument    For  opinion  on  appeal,  see,  6  N.  Y.  Snpp. 
444. 
Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Barrett.  .TJ. 
Witliam  F.  Brotone,  for  appellants.    James  C,  De  la  Mare,  for  Minto  A 
McDonald.     Thomas  B.  Brovming,  for  Austin. 

Barbrtt,  J.  The  case  of  Coster  v.  Ferry  Co.,  5  CHt.  Proe.  B.  146.  af- 
firmed 98  N.  Y.  660,  was  not  overlooked.  It  was  not  specially  examined,  for 
the  reason  that  it  was  not  cited  by  Mr.  De  la  Mare  in  support  of  bis  present 
contention,  but  in  support  of  another,  and  entirely  different,  proposition, 
namely,  that  the  attorney  might  proceed  in  the  action  without  leave  especially 
obtained.  Upon  examining  the  case  minutely  in  the  light  of  Mr.  De  la  Mare's 
affidavit  with  regard  to  the  precise  facts,  I  think  it  is  worthy  of  full  consid- 
eration. The  question  is  a  difficult  one,  and,  in  view  of  this  Coster  Case,  and 
also  of  the  general  term  decision  in  Keeler  v.  Keeler,  4  N.  Y.  Supp.  580, 1 
think  there  should  be  a  reargument;  but  such  reargument  should  be  confliMd 
to  this  single  point.    All  concur. 


Bbevoobt  «.  Bbbtoobt. 
(5upr<me  Cot*rt,  Oeneral  Term,  Second  Department.    June  S8, 18891) 
Argued  before  Barnard,  P>  J.,  and  Dtkuan  and  Pbatt,  JJ. 
No  opinion.    Order  affirmed,  with  costs. 


In  re  Brooklyn  Cable  Co. 
(Suprsme  Court,  Oeneral  Ter?n,  Second  Department   Jnne  98, 1889.) 
Argued  before  Barnard,  P.  J.,  and  Dykuan  and  Pratt,  JJ. 
Order  affirmed,  with  costs. 


Cook  «.  Lalanob  &  Grosjkan  Manuf'o  Co. 
(Supreme  Court,  Oeneral  Term,  Second  Deportment.    June  28, 18881) 
Argued  before  Barnard,  P.  J.,  and  Dykhan  and  Pratt,  JJ. 
No  opinion.    Judgment  affirmed,  with  costs. 
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GbAUEL  V.  SOELLBB. 

(Supreme  Court,  Otmral  Term,  Second  I>epartment   Sxm»  98, 1889.) 
For  bearing  on  appeal,  see  5  N.  Y.  Supp.  254. 
Argued  before  Barnard,  P.  J.,  and  Dtkuam  and  Pratt.  JJ. 
No  opinion.    iMotion  denied. 


In  re  Nbw  York  &  N.  H.  B.  Go. 
(Supreme  Court,  Cfeneral  Term,  Second  Department.    Suva  28, 1889.) 
Argned  before  Barnard,  P.  J.,  and  Fra^t,  J. 
Order  appointing  cominiasioners  affirmed,  with  costs  and  disbursements. 


Badliff,  Bespondent,  v.  Mattlaoe,  Appellant. 
(Supreme  Cou/rt,  General  Term,  Third  Department   ttay  27, 1889.) 
Argued  before  Learned,  P.  J.,  and  Landon  and  IsaxuM,  JJ. 
No  opinion.    Order  reversed,  with  910  costs  and  printing  disbursements, 
and  motion  denied,  with  $10  costs. 


Parshali..  Bespondent,  «.  Smith,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.   July  30, 1889.) 
Appeal  from  Otsego  county  court. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 
B.  M.  Harris,  for  appellant.     Bdick  <£  Smith,  for  respondent. 

Mabtin,  J.  We  think  the  evidence  was  sufficient  to  justify  the  Justice  la 
finding  that  the  materials  furnished  by  the  plaintiff's  assignor  were  furnished 
to  the  defendant,  and  in  holding  her  liable  therefor.  Fairbankn  v.  Mother- 
sell,  60  Barb.  406,408;  Fowler  v.  Seaman,  40  N.  Y.  592;  Garretson  v.  Seaman, 
54  N.  Y.  652;  Busted  v.  Mathes,  77  N.  Y.  888;  Treman  v.  Allen,  15  Hun, 
4;  Tiemeyer  v.  Tumquist,  85  N.  Y.  516;  Mcuskey  t.  Webb,  6  N.  Y.  Sapp. 
795;  chapter  881,  Laws  1884. 

We  are  also  of  the  opinion  that  the  evldenoe  was  sufficient  to  establish  the 
sale  and  transfer  to  the  plaintiff  of  the  claim  upon  which  this  action  was 
brought.  We  have  examined  the  rulings  of  the  justice  on  the  admission  and 
rejection  of  evidence,  and  have  found  none  that  disclose  error  or  require  spe- 
cial discussion.  We  think  the  county  court  has  rendered  judgment  according 
to  the  justice  of  the  case,  and  that  such  judgment  should  be  affirmed.  Sec- 
tions 1206,  1207,  Code  Civil  Proc.  Judgment  affirmed,  with  costs.  All  con- 
cur. 


PiPKR,  Bespondent,  v.  Hoard,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department,    July  30, 1889.) 
Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 
No  opinion.    Judgment  affirmed,  with  costs,  on  the  opinion  of  Welliaus, 
J.,  delivered  at  special  term. 


Btan,  Bespondent,  «.  Straouse,  B.  &  N.  Y.  B.  Co.,  Appellant. 
(Supreme  Court,  Oenerai  Term,  Fourth  Department.    July  30, 1889.) 
Argned  before  Hardin,  P.  J.,  and  MARTm  and  Merwin,  JJ. 
No  opinion.    Judgment  and  order  affirmed,  with  costs,  on  the  opinion  of 
Parker,  J.,  delivered  at  special  term. 
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Blood,  Bespondent.  «.  Kane,  Appellant. 
(SupranM  Court,  Oenettd  Term,  Fifth  Deportnwnt    June  SS,  18881) 
For  hearing  on  appeal,  see  6  X.  Y.  Supp.  853. 
Argued  before  Barkeb,  P.  J.,  and  Dwioht  and  Magokbeb,  JJ. 
No  opinion.    Motion  for  reargument  denied;  leave  to  appeal  to  the  court 
of  appeals  granted. 

CoLB,  Appellant,  v.  Bobt,  Respondent. 
(Sttprenw  Court,  OenereU  Term,  Hfth.  Department.    Jane  38, 1880.) 
Argued  before  Barker,  P.  J.,  and  Dwioht  and  Maoombbb,  JJ. 
Order  affirmed,  with  costs. 


CoixiOMOB,  Appellant,  v.  Miujeb.  Respondent. 
(Supreme  Cowrt,Oeneral  Term,  F%fth  Department,   Jane  23, 1889.) 
Argned  before  Barker,  P.  J.,  and  Dwight  and  Macx>hber,  JJ. 
Ko  opinion.     Order  of  8pe<!ial  term  reversed,  with  $10  costs  and  disbune- 
menta,  on  the  ground  that  the  court  had  no  power  to  make  such  order. 


In  ra  HAin>  St. 
(Supreme  Court,  Oeneral  Term,  lyth  Department    Jnne  83, 188S.) 
See  6  N.  T.  Supp.  766. 

Argued  before  Barker,  P.  J.,  and  Dwioht,  J. 

No  opinion.    Beargument  granted  as  to  constitutionality  of  Rochester  <A\j 
charter,  relating  to  modincution  of  award. 


Jackson,  Respondent,  v.  Staoe,  Appellant. 
(Sitpreme  Court,  Oeneral  Term,  Fifth  Department.    June  38, 1889.) 
Argued  before  Barker,  P.  J.,  and  DAvraRT  and  Macombkb,  JJ. 
No  opinion.    Judgment  and  order  affirmed. 


Jones,  Respondent,  c.  Cruub  et  al..  Appellants. 
(Supreme  Court,  Qeneral  Term,  Fifth  Department.    June  23, 1889.) 
Argned  before  Barker,  P.  J.,  and  Dwiqht  and  Macohber,  JJ. 
Judgment  reversed,  and  new  trial  granted  before  another  referee;  costs  of 
this  appeal  to  abide  the  event. 

In  re  Ebegan's  Will. 
(Supreme  Oowrt,  Oeneral  Term.,  Fifth  Department.    Jnna  98, 1888.) 

For  former  report,  see  3  N.  Y.  Supp.  959. 

Argued  before  Barker,  P.  J.,  and  Dwisht  and  Maoombeb.  JJ. 

No  opinion.  Ordered  (1)  that  William  Keegan,  John  Keegan,  and  Tbomai 
and  Michael  Keegan,  sons  of  Michael  Keegan,  and  devisees  under  the  will, 
be  brought  in  as  parties  to  this  appeal,  by  service  of  notice  of  the  sorrogate's 
oourt  on  presentation  of  a  will  for  probate;  (2)  that,  on  the  dae  appearance 
of  such  persons  as  parties  to  this  appeal,  they  have  leave  to  apply  to  this  court 
for  an  order  directing  the  resettlement  of  the  case  herein. 
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Lahbebson,  Bespondent,  «.  McNauoiiton,  Appellant. 
(Supreme  Court,  General  Term,  Fifth  DepartmenfU.    June  38, 1889.) 
Argned  before  Barkbb,  P.  J.,  and  Dwioht  and  Maoombkb,  JJ. 
No  opinion.    Order  afflrmed<  with  SIO  costs  and  disbursements. 


Lamoan,  Appellant,  v.  Jackson,  Bespondent. 
(Sujirenne  Court,  Qeneral  Term,  Fifth  Department.    June  22, 1889.) 
Argued  before  Babkeb,  F.  J.,  and  Dwioht  and  Macombeb,  JJ. 
No  opinion.    Motion  denied. 


Lbonabd,  Bespondent,  v.  Bbown,  Appellant. 
(Supreme  Court,  General  Term,  Fifth  Department.    June  88, 1889.) 
Argued  before  Babkeb.  P.  J.,  and  Dwight  and  Macx>ubbb,  JJ. 
No  opinion.    Judgment  affirmed. 


Moore,  Bespondent,  v.  McCabtnet,  Appellant. 
(Supreme  Court,  General  Term,  Fifth  Department.    Jnne  82. 1889.) 
Argued  before  Babkeb,  P.  J.,  and  Dwiort  and  Maoombeb,  JJ. 
No  opinion.    Judgment  affirmed,  with  costs. 


Matthews,  Bespondent,  «.  Post,  Appellant. 
ISupreme  Court,  General  Term,  Ftfth  Department    June  28, 1889.) 
Argued  before  Babkeb.  P.  J.,  and  Bwiqht  and  Maoombeb,  JJ. 
No  opinion.    Judgment  affirmed  on  the  opinion  of  the  referee. 


Fbofle,  Bespondent,  «.  Dean,  Appellant 
(Supreme  Court,  General  Term,  Fifth  Department.    June  88, 1889.) 
Aigupd  before  Babkeb,  P.  J.,  and  Dwight  and  Maoombeb,  JJ. 
No  opinion.    Default  opened,  and  appeal  restored. 


People,  Bespondent,  «.  Mink,  Appellant. 
(Supreme  Court,  General  Term,  Fifth  Department.    June  22, 1889.) 
Argued  t>efore  Babkeb,  F.  J.,  and  Dwight  and  Maoombeb,  JJ. 
Judgment  and  conviction  affirmed,  and  the  case  remitted  to  the  court  ol 
■esstons  of  Monroe  county  to  proceed  thereon. 


People,  Bespondent,  v.  Smith  et  al. ,  Appellants. 
(Supreme  Court,  General  Term,  Fifth  Department.    June  82, 1889.) 
Argued  before  Barker,  P.  J.,  and  Dwight  and  Maoomber,  J  J. 
No  opinion.    Judgment  and  conviction  affirmed,  and  case  remitted  to  the 
court  of  sessions  of  Erie  county  to  proceed  thereon. 
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BoJiE,  W.  &  O.  B.  Co.,  Appellant,  v.  GiiT  of  Bochsstee,  Hespondeal 

(Supreme  Court,  Oeneral  Term,  Ftfth  Department.    Jane  sa,  1880.) 
Argued  before  Bakkbb,  P.  J.,  and  Dwisht  and  Maoombsb,  JJ. 
No  opinion.    Judgment  and  order  affirmed,  with  coats. 


In  n  Satbe's  Estate. 
(SupreiM  Court,  General  Term,  Fifth  Department.    Jnne  8S,  ISSyi) 

For  hearing  on  appeal,  see  3  N.  Y.  Sapp.  388. 

Argued  before  Barker,  P.  J.,  and  Dwioht  and  Maoohbeb,  JJ. 

Ko  opinion.    Motion  for  reargument  granted. 


Ssvxmth-Dat  BAfnsT  Edttcation  Soo.,  Appellant,  v.  Tbuxah,  B*- 

apondent. 
(Supreme  Court,  Oeneral  Tern,  Fifth  Department   June  2a,  ISSft.) 
Argned  before  Barker,  F.  J.,  and  Dwiqht  and  Macuhber,  JJ. 
No  opinion.    Judgment  affirmed. 


Thater,  Bespondent,  v.  McNauohton,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fifth  DepcartmenL    June  32, 1889.) 
Argned  before  Barker,  P.  J.,  and  Dwight  and  Macohbeb,  JJ. 
No  opinion.    Order  affirmed,  with  910  costs  and  disbursements. 


Thohfson,  Bespondent,  e.  Bohe.  W.  &  O.  B.  C!o.,  Appellant. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department.    June  23, 1889L) 
Argued  before  Barker,  P.  J.,  and  Maoohbeb,  J. 
No  opinion.    Judgment  affirmed. 


Whitham,  Appellant,  v.  Folet  et  al.,  Bespondents. 
(Supreme  Court,  Oeneral  Term,  Fifth  DepartmenL   Jane  28, 1S80.) 
Argued  before  Barker,  P.  J.,  and  Dwiqht  and  Macohber,  JJ. 
No  opinion.    Case  ordered  resettled,  that  it  may  appear  whether  all  tbeeT- 
idence  taken  by  the  referee  is  contained  in  the  record. 


Wtneoof  et  tU.,  Bespondents,  v.  Osborne  et  al„  AppellaQta. 
(Supretne  Court,  Oeneral  Term,  Fifth  Department.    Jnne  28, 1889.) 
Argued  before  Barker,  F.  J.,  and  Dwiqht  and  Macomber,  JJ. 
No  opinion.    Court  declines  to  consider  the  appeal,  for  the  reasons  rtatel 
in  opinion  of  Dwight,  J.,  in  Palmyra  v.  Wynkoop,  6  N.  Y.  Supp.  62,  ((!»• 
cided  at  the  present  term.)* 

Lane,  Appellant,  e.  Jacobs,  Bespondent. 
(jComimcm  Pleas  of  Neva  York  City  and  Countu,  Oeneral  Term.    ApiO  1,  IM.) 
Per  Curiam.    After  a  re-examination  of  this  case,  we  are  of  the  opinion 
that  the  conclusion  reached  bj  us  on  the  previous  argument  should  not  be  dii- 
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turbed.  It  does  not  appear  that  any  substantial  fact  has  been  disregarded,  or 
any  point  of  law  overlooked;  and,  adhering  to  the  rule  expressed  in  Ovrley  v.. 
TomUnton,  5  Daly,  283,  we  think  this  application  should  be  denied. 


BxTBTiNGTON,  Bespondent,  «.  Sternhabdt,  Appellant.  • 
{Commtm  Pleat  of  New  York  OMv  and  Count]/,  Oeneral  Term.    May  16, 1880.) 
Argued  before  Larrehobe,  G.  J.,  and  Allen  and  Booestaver.  JJ. 
M.  A  Quinlan,  for  appellant.     Klebroch  (£  Marks,  for  respondent. 
Judgment  atBrmed,  with  costs. 


Calhoun,  Respondent,  «.  Hacebit,  Appellant. 
{.Common  Pleas  of  New  York  City  and  Count/u,  Oeneral  Term.    May  16, 1889.) 
Argued  before  Larrehoke.  C.  J.,  and  Allen  and  Booestateb,  JJ. 
A.  P.  Wagner,  for  appellant.    C.  D.  Cruikshank,  for  respondent. 
Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


Cohen,  Bespondent,  v.  Loonib,  Appellant. 
(Common  Pleas  of  New  York  Ctty  and  Covntu,  Oeneral  Term.    May  16, 1889.) 
Argued  before  Larrehore,  C.  J.,  and  Allen  and  Boosbtatsr,  JJ. 
P.  C.  Talman,  for  appellant.    C.  G.  Maoy,  for  respondent. 
Judgment  aflSrmed,  with  costs. 


Cohen,  Appellant,  e.  Thon,  Bespondent. 
(Common  PUa»  of  New  York  City  and  Countu,  Oeneral  Term.    May  16, 1880.) 
Argued  before  Larreuore,  C.  J.,  and  Allen  and  Booestaver,  JJ. 
W.  C.  Holbrook,  for  appellant.    B.  ff.  Brown,  for  respondent. 
Judgment  affirmed,  with  costs. 


Dean,  Bespondent,  «.  Fox  et  al.,  Appellants. 
(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    May  16, 1880.) 
Argn^  before  Larremore,  C.  J.,  and  Allen  and  Booestaver,  JJ. 
B.  Z.Mooney,  for  appellants.     O.  H.  Preyor,  for  respondent. 
Judgment  affirmed,  with  costs. 


De  Put,  Bespondent,  v.  Gilhore,  Appellant. 
(Common  Pleas  of  New  York  Utty  and  County,  Oeneral  Term.    May  16, 1889.) 
Argued  before  Labbbhobb,  0.  J.,  and  Allen  and  Booestaver,  JJ. 
F.  Larkin,  for  appellant.    Hyland  <t  ZahriskU,  for  respondent. 
Judgment  modified,  and  as  modified  affirmed,  without  costs  to  either  party. 


Parrengo,  Appellant,  v.  Saracco,  Bespondent. 
(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    May  16, 1880.) 
Argued  before  Larreuore,  0.  J.,  and  Allen  and  Booestaybr.  JJ. 
8.  D.  Setoard,  for  appellant.    A.  O.  Astarita,  for  respondent. 
Judgment  reversed,  new  trial  ordered,  costs  to  abide  the  event. 
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Flemimq,  Bespondent,  v.  Everard,  Appellant. 
(Common  Pleas  of  New  York  City  arid  Uounty,  Oenerdl  Term.    May  16, 188IL) 
Argued  before  Larremore,  C  J.,  and  Alleit  and  Bookstaver.  JJ. 
2>.  Jf.  Netoburger,  for  appellant.    L.  J,  Conlan,  for  respondentb 
Judgment  affirmed,  witb  costs. 


Frbtoanq  v.  Stanton. 
{Common  Pleat  of  New  TorH  CUy  an4  Cotcntv,  <?en«ral  Term.    May  10,  ISHl) 
Argued  before  Larremore,  G.  J.,  and  Axlem  and  Bookstaver,  JJ. 
Judgment  affirmed,  with  costs. 


Hetdebuam,  Appellant,  v.  Jenkins,  Bespondent. 
(Common  Plea*  of  New  York  OUu  amid  County,  Oeneral  Term.    May  IS,  188BL) 
Argued  before  Larrehore,  C.  J.,  and  Allen  and  Bookstateb,  JJ. 
D.  Steekler,  for  appellant.    /.  F.  Horan,  for  respondent. 
Appeal  dismissed,  without  costs. 


HUBSB  et  at.,  Appellants,  t).  Btan  et  al.,  Bespondents. 
(Common  Pleat  of  New  York  Ciiy  and  Cauntu,  Oeneral  Term.    Kay  16, 188D 
Argued  before  Larrehore,  G.  J.,  and  Axlkn  and  Bookstaveb,  JJ. 
Donald  McLean,  for  appellants.    /.  F,  Mclntyre,  for  respondents. 
Judgment  affirmed,  with  costs. 


John,  Respondent,  v.  Buttebtibld,  Appellant. 
{Common  Pleat  of  New  York  CVm  and  County,  Oeneral  Term.    Hay  16, 188A.) 
Argued  before  Larrehore,  G.  J.,  and  Allen  and  Bookstaver,  JJ. 
J.  H.  Atkinson,  for  appellant.    P.  C.  Tollman,  for  respondent. 
Judgment  affirmed,  with  costs. 


Eellt,  Appellant,  e.  Collins,  Respondent. 
(Common  Pleas  of  New  York  (Hty  and  Count]/,  Oeneral  Term.    Hay  li,  UML) 
Argued  before  Larrehore,  0.  J.,  and  Allen  and  Bookstaver.  JJ. 
Roe  <t  Maoklin,  for  appellant.    Doherty,  Dennison  dt  Hendrik,  tot  i» 
spondent. 
Judgment  affirmed,  with  costs. 


EiNNET,  Bespondent,  e.  Miller  et  al..  Appellants. 
(Common  Pleat  of  New  York  CUy  and  County,  Oeneral  Term.    tSxf  16, 1881.} 
Argued  before  Larrehore,  C.  J.,  and  Allen  and  Booksttaveb,  JJ. 
T,  C,  Cronin,  for  appellants.    E.  Coffee,  Jr.,  for  respondent. 
Order  affirmed,  with  costs. 


Elet  «.  Healt 
{Commtm  Pleas  of  New  York  City  and  Cownty,  Cteneral  Term.    May  16, 1881.) 
Argued  before  Larremore,  C.  J.,  and  Allen  and  Bookstaveb.  JJ. 
Judgment  affirmed,  with  costs. 
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MmEB,  Bespondent,  v.  Edison  Cohpaitt  for  Isolated  Lighting  of  thb 
ClTT  OF  New  Yokk,  Appellant. 

(Common  Flea$  of  New  York  City  and  County,  General  Term.    Hay  10, 1889.) 
Argaed  before  Larremoke,  C.  J.,  and  Allen  and  Bookstayeb,  JJ. 
Baton  <&  Lewis,  for  appellant.     Hoioe  &  Hummel,  for  respondent. 
Judgment  affirmed,  with  costs. 


Platt,  Appellant,  v.  Owen,  Respondent. 
(jComman,  Pleas  of  New  York  City  and  Cownty,  General  Tenn.    May  16, 1889.) 
Argued  before  Larrehore,  C.  J.,  and  Allen  and  Bookstaver.  J  J. 
J.  M.  Ferguson,  for  appellant.     William  Stone,  for  respondent. 
Judgment  affirmed,  with  costs. 


Poole.  Bespondent,  v.  Harris  et  al..  Appellants. 
(Commion  Pleas  of  New  York  Cily  and  County,  Oeneral  Term.    Kay  16, 1889.) 
Argued  before  Labrsuobe,  C.  J.,  and  Allen  and  Bookstayeb,  JJ. 
W.  (ft  W.  Baundera,  for  appellants.    Foster  <fi  WUaon,  for  respondent. 
Judgment  affirmed,  with  costs. 


Post  v.  Manhattan  Bt.  Go.  «t  al. 
(Common  Plea*  of  New  York  City  and  County,  General  Term.    May  16, 1889L) 
Argued  before  Larrehore.  G.  J.,  and  Allen  and  Bookstaver,  JJ. 
Judgment  affirmed,  with  costs. 


BiOB,  Respondent,  «.  Maddox,  Appellant. 
(Common  Pleas  of  New  York  CUy  and  County,  General  Term.    May  16, 1889.) 
Argued  before  Larrehore,  C.  J.,  and  Allen  and  Bookstaver,  JJ. 
Judgment  affirmed,  with  costs. 


Yinoent,  Appellant,  «.  Preferred  Mut.  Aco.  Ass'n,  Respondent. 
(Common  Pleas  of  New  York  CUy  and  County,  General  Term.    May  6, 1889.) 
Argued  before  Larrehore,  C.  J.,  and  Allen  and  BooKSTAVEBt  JJ. 
W.  B.  Kingham,  for  appellant.    Blair  &  Hudd,  for  respondent. 
Judgment  affirmed,  with  costs.    (Memorandum  on  papers.) 


Waters,  Bespondent,  v.  Maoimn,  Appellant 
(Common  Pleas  of  New  York  Ctty  and  Coimty,  General  Term.    May  16, 1880.) 
Argued  before  Labrehobb,  G.  J.,  and  Allen  and  Bookstayeb,  JJ. 
W.  R.  Leggett,  for  appellant.     Wm.  &.  Oppenheim,  for  respondent. 
Judgment  affirmed,  with  costs. 


Weeks  et  al.,  Bespondents,  v.  Lowrnbebgeb,  Appellant. 
(Common  Pleas  of  New  Yotic  CUy  and  County,  General  Term.    May  6, 1889.) 
Argued  before  Larreuobe,  G.  J.,  and  Allen  and  Bookstayeb,  JJ. 
C.  L.  Cohen,  for  appellant.    S.  8.  Harris,  for  respondents. 
Judgment  affirmed,  with  costs.     (Memorandum  on  papers.) 
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WmTNEY,  Bespondent,  «.  Public  Grain  &  Stock  Exchange  of 
New  Youk,  Appellant. 
(Common  Pleat  of  New  York  City  and  Ctnmty,  OenercU  Term.    Hay  10, 188QI) 
Argued  before  Larremore,  C.  J.,  and  Allen  and  Booestaver,  JJ. 
W.  W.  Nlles,  Jr.,  for  appellant.     W.  H.  Secor,  for  respondent. 
Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


SOAKLON,  Bespondent,  v.  Broplt  et  al„  Appellants. 
{Common  Pleas  of  New  York  City  and  County,  General  Term,    June  8, 1889.) 
A.  Lamont,  for  appellants.    A.  H,  Beavey,  for  respondent. 
Appeal  from  second  district  court. 
Judgment  affirmed,  with  costs. 


TowABT,  Bespondent,  v,  Broadway  &  S.  A.  B.  Co.,  Appellant 
(Superior  Court  of  New  York  CUy,  Oeneral  Term.    January  7, 1889.) 

Appeal  from  jury  term. 

Axgued  before  Sedgwick,  C.  J.,  and  Inqrabah,  J. 

Samttel  B,  Clarke,  for  appellant.    Henry  B.  Staples,  for  respondent 

Per  Curiam.  The  only  objection  taken  on  the  appeal  is  that  the  verdict 
was  for  an  excessive  amount  of  damages.  It  is  here  to  be  taken  that  the  jury 
credited  the  testimony  of  the  plaintiff  in  describing  the  effect  npon  her  of  tbe 
hurts  she  received,  and  of  her  friend,  who  was  a  witness,  and  of  her  physic 
cian.  On  considering  this  testimony,  it  cannot  be  held  that  the  jury  abused 
its  power  to  assess  the  damages.  The  judgment  and  order  appealed  from  are 
affirmed,  with  costs. 


SooTT,  Appellant,  «.  Brookltn  Citt  B.  Co.,  Bespondent 
(Otty  Court  of  BrodMyn,  Oeneral  Term.    November  25, 1889.) 
Argued  before  Clement,  C.  J.,  and  Osborne,  J. 

F.  J.  Moiasen,  for  appellant.  Charles  Soott  and  Morris  <&  Pearsall,  for 
respondent. 

Per  Curiam.  Tbe  answer  In  this  case  was  a  denial  of  facts,  and  not  of 
conclusions,  and  the  motion  for  judgment  on  the  pleiidings  was  therefor* 
properly  denied.  The  exceptions  at  folios  52,  60,  61,  and  63  were  not  well 
taken,  for  the  reason  that  the  testimony,  which  was  objected  to,  was  clearly 
admissible  to  contradict  the  statements  of  the  witness  Lippitz.  As  to  the 
other  points  raised  by  the  counsel  for  the  appellant,  we  hold  that,  on  the  plead' 
Ings  and  the  proofs,  the  burden  was  on  tbe  plaintiff  to  show  that  there  was 
no  negligence  on  his  part  which  contributed  to  his  injury,  and  also  to  show 
that  he  was  injured  solely  by  the  negligence  of  the  employes  of  tbedefendant 

Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


Malot,  Appellant,  «.  Associated  Lace  Makers'  Co.  et  ai..  Bespondents. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    December  10, 1889.) 

Appeal  from  special  term,  Westchester  county. 

Action  by  Michael  F.  Maloy  against  the  Associated  Lace  Makers'  Company, 
Herman  Duden,  Myron  Winslow,  and  Julia  £.,  his  wife,  to  set  aside  a  deed. 
Code  CivU  Proc.  N.  Y.  §§  »252,  3253,  provide  that,  in  certain  cases  involr- 
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ing  realty,  or  in  difficult  and  extraordinary  cases,  the  eonrt  may  allow  the 
plaintiff  in  addition  to  the  prescribed  costs  a  certain  percentage  on  the  amount 
Involved  in  the  action. 

Argued  before  Barnabd,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

James  M.Lyddy,  tor  appellant.  Hotoard  Y.  StUlman  and  George  A.  Hea- 
tuy,  for  respondents. 

Pratt,  J.  Although  the  title  to  the  real  estate  may  in  a  certain  sense  have 
been  involved  in  the  action,  the  real  controversy  concerned  only  the  plaintiff's 
interest  therein.  Nothing  appears  in  the  casethat  enables  thecourt  to  linow 
the  value  of  such  Interest.  Prol>ably  no  one  can  tell  the  amount  until  the 
close  of  the  partnership  accounting.  On  that  state  of  facts  the  trial  judge 
could  not  determine  what  amount  was  in  controversy,  and  consequently  had 
no  basis  upon  which  to  fix  an  allowance.  The  litigation  was  diflBcult,  and  it 
is  to  be  regretted  that  its  weight  must  be  principally  borne  by  the  successful 
party.  We  see  no  way  to  any  different  result  on  the  papers  t>efore  us.  The 
order  must  be  afBrmed,  but  without  costs. 


Viktor  et  al.  v.  Stroook. 
(Common  Plea*  of  New  York  City  and  Cowniy,  Qeneral  Term.    December  S,  1S89.) 

Motion  for  leave  to  appeal  to  the  court  of  appeals.  For  former  opinion, 
and  statement  of  facts,  see  5  N.  Y.  Supp.  659. 

Argued  before  Larrbmore,  C.  J.,  and  DalT  and  Van  Hoesen.  J  J. 

Jacobs  Bros.,  (Noah  Davis,  of  counsel,)  for  appellant.  BlumensUel  A 
Hirsch,  for  respondents. 

Dai,t,  J.  There  seems  to  be  no  question  to  submit  to  the  court  of  appeals 
in  this  case.  The  decision  in  Cross  v.  O'Donnell,  44  N.  Y.661,  does  not  con- 
flict with  that  in  Bhindler  v.  Hotuton,  1  N.  Y.  261,  as  to  what  constitutes 
"acceptance"  of  goods  under  the  statute  of  frauds  where  the  price  isover  $50, 
and  there  is  no  payment  or  memorandum  in  writing.  In  the  latter  case  there 
was  no  acceptance  and  delivery,  as  required  by  the  statute.  In  the  case  be- 
fore us  there  was  no  question  as  to  the  delivery,  and  the  facts  evidencing  ac- 
ceptance bring  it  within  the  decision  in  Cross  v.  O'Dotmell,  first  above  cited. 
The  contention  as  to  the  rule  that  the  recovery  in  an  action  must  be  according 
to  the  pleadings  as  well  as  the  proofs  with  respect  to  the  averment  of  a  sale 
of  "chinchiUas"  is  disposed  of  in  the  opinion  delivered  on  the  hearing  of  the 
appeal.  5  N.  Y.  Supp.  659.  The  point  insisted  uponis  made  with  respect  to 
8  master  of  words  raUier  than  of  substance.  The  motion  should  be  denied, 
with  f  10  costs. 


In  re  Dbpartment  of  Pcblio  Parks. 
In  re  Bedhomd. 
(Supreme  Court,  Oenerdl  Term,  First  Department,     Deoemher  8, 1889.) 
Motion  to  confirm  report  of  commissioners  of  estimate.    For  former  report 
seb  6  N.  Y.  Supp.  750. 

Argued  before  Van  Bettnt,  P.  J.,  and  Barrett  and  Cullen,  JJ. 
Wm.  If.  Clark,  for. the  Department  of  Public  Parks.     W.  Sourke  Cochrane 
and  Frederick  P.  Forster,  for  Margaret  F.  Bedmond. 

Pbb  Gitbiah.  It  is  apparent  upon  an  examination  of  the  papers  that  the 
eonrt  did  not  overloolc  any  point  which  was  presented  upon  the  previous  ar- 
gument, and  as  to  those,  points  the  court  adheres  to  its  decision.  6  N.  Y. 
Supp.  750.    The  husband  of  the  owner,  in  attempting  to  act  as  his  own  law- 
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yer,  does  not  seem  to  have  adequately  protected  bis  own  interests.  The  com- 
missioners seemed  to  have  erred  in  the  exclusion  of  evidence  upon  cross-ex- 
amination  of  the  vritness  upon  the  part  of  the  city  of  purchases  in  the  neigh- 
borhood, and  their  award,  in  view  of  the  surrounding  circumstances,  seems  to 
be  inadequate.  We  tbinic  this  matter  should  be  referred  back,  in  order  that 
they  may  revise  their  valuation,  and  receive  the  evidence  whiclt  was  improp- 
erly excluded. 


In  re  Department  of  Public  Pasks. 
In  re  O'Brien. 
(Supreme  Court,  Oeneral  Term,  First  Department.    December  3, 1889.) 
Motion  to  confirm  report  of  commissioners  of  estimate. 
Argued  before  Van  Brunt,  P.  J.,  and  Barrett  and  Cullen,  JJ. 
Wm.  H.  Clark,  for  the  Department  of  Public  Parka.    Andrew  A.  Hender- 
ton,  for  Maria  O'Brien. 

Per  Curiam.    Beport  sent  back  to  commissioners  for  revision. 


In  re  Department  of  Public  Parks. 
In  re  Bhines  et  al. 
(Supreme  Court,  Oeneral  Term,  Firtt  Department.     December  S,  1889.) 
Motion  to  confirm  report  of  commissioners  of  estimates. 
Argued  before  Van  Brunt,  P.  J.,  and  Barrett  and  Cullen,  JJ. 

Per  Curiam.    We  cannot  direct  payment  of  these  bills  without  proof  of 
their  necessity  and  reasonableness. 


Winchester.  Respondent,  «.  Browne,  Appellant. 
(Supreme  Court,  Qeneral  Term,  First  Department.    July  9, 1889.) 
Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
Henry  Schmidt,  for  appellant.     A.  Walker  Otis,  for  respondent. 

No  opinion.  Order  reversed,  with  $10  costs  and  disbursements.  For  for- 
mer reports,  see  4  N.  Y.  Supp.  155,  6  N.  Y.  Supp.  913.  See,  also.  7  N.  Y. 
Supp.  550,  8  N.  Y.  Supp.  82. 

Clafp,  Respondent,  v.  Atterburt  et  al.,  Appellants. 
(Supertor  Court  (tf  New  York  City,  General  Term.    June  30, 1888.) 
Argued  before  Sbdowick,  C.  J.,  and  Truax,  J. 
Logan  &  Melliss,  for  appellants.    Philip  Carpenter,  for  respondent. 
Judgment  affirmed.    See  6  K.  Y.  Supp.  510. 


Metropolitan  Life  Ins.  Co.,  Appellant,  v.  Callan,  Respondent. 
{Comnum  Pleai  t\f  New  York  City  and  County,  Oeneral  Term.    May  7, 1889.) 
Judgment  reversed.    For  former  reports,  see  4  N.  Y.  Supp.  883,  8  N.  Y. 
Supp.  242. 


End  of  Vomjmk  7. 
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KoTR.    A  star  (*)  Indicates  that  the  case  referred  to  is  annotated. 


Abatement. 

Of  nuisance,  see  Nuitanee,  6. 

ABATEMENT  AND  BE- 
VrVAIi. 

Action  by  town  officer,  see  Town*. 

Death  of  party. 

1.  A  petition  to  vacate  a  street  assess- 
ment is  a  special  proceeding,  and  abates 
with  the  death  of  the  petitioner. — In  re 
Marshall,  7  N.  Y.  8.  861. 

2.  An  action  for  an  injunction,  in  which 
incidentally  damages  for  the  maintenance 
of  a  railroad  are  demanded,  is  not  an  action 
for  trespass,  and  on  the  death  of  plaintiff 
mav  be  revived  in  the  name  of  his  devisee 
and  executor. — Sanders  v.  New  Yorlt  £1. 
R.  Co.,  7  N.  Y.  8.  641. 

3.  Code  Civil  Proc.  N.  Y.  §  757,  provides 
that  in  case  of  the  death  of  a  sole  defend- 
ant, if  the  cause  of  action  survives,  the 
court  must  allow  or  compel  the  action  to 
be  continued  against  his  representatives  or 
successors  In  interest.  Section  447  pro- 
vides that  any  person  may  be  made  a  de- 
fendant who  has  or  claims  an  interest  in 
the  controversy  adverse  to  plaintiff,  or  who 
is  a  necessary  party  defenaant  for  a  com- 
plete determination  or  settlement  of  the 
question  involved  therein.  An  equitable 
action  for  an  accounting,  and  the  recovery 
of  land  alleged  to  have  been  convened  to  a 
decedent  in  his  life-time  as  security  for  a 
debt,  was  brought  against  his  executrix, 
who  was  also  his  legatee,  both  individually 
and  in  her  representative  capacity.  Ileld 
that,  on  her  death  pending  the  action,  it 
should  be  revived,  not  only  against  the  ad- 
ministrator of  decedent  and  the  devisees  of 
the  portion  of  the  land  remaining  unsold, 
bat  also  against  the  personal  representa- 
tives of  the  executrix. — Benedict  ▼.  Cobb, 
7  N.  T.  8.  916. 

Accident  Insurance. 

See  Inturanee,  10-13. 


Accommodation  Paper. 

See  Iftgotfabb  Tntirumenti,  i. 
V.7H.Y.8. — 61 


Accounting. 

Between  partners,  see  PartneriAip,  4-6. 
By  administrator  of  deceased  guardian, 
see  Ouardian  and  Ward.  2. 
committee  of  lunatic,  see  Intanity,  2-4. 
executors,  etc.,  see  Exeeutori  and  Ad- 

minittratori,  4-7. 
trustees,  see  Trtutt,  10-14. 

ACK30UNT  STATED. 

What  oonstttates. 

1.  Proof  that  defendant,  without  objec- 
tion or  making  any  reply,  retained  an  ac- 
count for  moneys  expended  and  services 
rendered  for  him  by  plaintiff,  inclosed  in  a 
letter  demanding  payment,  and  that  sub- 
sequently, on  meeting  plaintiff,  defendant 
acknowledged  the  receipt  of  the  letter,  and 
said  he  had  no  money  to  settle  the  account, 
is  sufficient  to  sustain  an  action  on  an  ac- 
count stated.— Vernon  v.  Simmons,  7  N.  T. 
8.  649.    . 

Objection  to  evidence. 

3.  Though,  in  an  action  on  an  account 
stated,  an  objection  is  properly  taken  to 
the  admission  of  evidence  as  to  any  item 
not  specified  in  the  account  stated,  but  in- 
cluded in  the  bill  of  particulars  annexed  to 
the  complaint,  yet,  to  make  it  reversible 
error,  it  must  be  followed  up  by  a  request 
to  exclude  the  item  from  the  consideration 
of  the  juiy.— Vernon  v.  Simmons,  7  N.  Y. 
8.649. 

Acknowledgment. 
Of  deed,  see  D»ed,  1,  9, 

ACTION. 

Abatement  of,  see  Abatement  and  SeeieaL 
Against  corporations,  see  Corporation*,  8, 9. 

infants,  see  Infancy,  3,  8. 

By  and  against  firm,  see  Partnerihip,  9-11. 

receiver,  see  Reetiveri,  3. 
For  infringement  of  patent,  see  Patent*  for 
Invention*,  8. 

libel,  etc.,  see  Libel  and  Slander,  1. 
On  bond,  see  Bond*,  4. 

contract,  see  Oontraei*,  10-14;  Pleading. 
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On  policy,  see  Ituuranu,  0. 

Particular  forms,   see  AuumptU'  Deceit; 

Repletin;  Treipcut;  Trover  ana  OoruMr- 

lion. 
Party  in  interest,  see  Landlord  and  Tenant, 

8. 
Who  may  maintain,  see  AsHgnment  for 

Benefit  of  Oreditort,  1. 

Joinder. 

In  an  action  for  damages,  occasioned  by 
the  erection  and  maintenance  of  an  elevat- 
ed railroad  in  front  of  plaintiff's  premises, 
it  is  an  improper  Joinoer  of  causes  of  ac- 
tion to  unite  in  the  same  complaint  a  charge 
against  defendant  company  for  trespass 
and  tortious  invasion  of  easements  with  a 
charge  against  defendant  sureties  on  a 
bond  conditioned  for  the  payment  of  such 
damages  as  might  be  assessed  by  the  final 
Judgment  of  a  court  of  competent  Jurisdic- 
tion.—Hart  ▼.  Metropolitan  £1.  R.  Co.,  7 
N.  T.  a  768. 

Adverse  Fossession. 

Of  burial  lot,  see  Oemeteriei,  6,  <L 

Affidavit. 

For  bill  of  particulars,  see  Pleading,  16. 

witness  fees,  see  Ooetg,  11. 
In  supplementary  proceedings,  see  Sxeeu- 

Hon,  6,  6. 
To  take  depositions,  see  Depoeiiion,  i. 

A£>e]ioy. 

See  Principal  and  Agent 

ALTEItATION  OF  INSTBX7- 
MBNTS. 

Materiality. 

Under  Laws  N.  Y.  1884,  c.  881.  providing 
that  the  separate  estate  of  a  married  wo- 
man shall  be  liable  for  her  contracts,  and 
that  in  no  case  shall  a  charge  on  her  sep- 
arate estate  be  necessary,  it  is  not  a  mate- 
rial alteration  to  write  above  a  married 
woman's  indorsement  on  n  note  that  she 
charged  her  estate  with  its  payment — 
Olapp  V.  Colling,  7  N.  Y.  S.  98. 

Amendment. 

Of  acknowledgment,  see  Bail,  1. 

pleading,   see    Appeal,    U;   Partiet,  4; 
Pleading,  8-18. 

A-nlTinn.lH- 

Stock-kilUng  cases,  see  Raikvaa  Oompa- 
mee,  16. 

Answer. 

See  Pleading,  4. 


AFFEAIi. 

See,  also.  Certiorari;  JV«U)  IViaL 
Appealable    order,    see    Ckmttniumee,    9; 

Goett,  6. 
Costs  on,  see  Oottt,  13.  18. 
Discretion  of  trial  court,  see  Cotle,  7. 
Harmless  error,  see  Neg^enee,  12. 
Reviewable  orders,  aee  IHeading,  10. 

When  appeal  lies. 

1.  Where,  in  an  action  against  a  jnstiee 
for  adjourning  a  case  when  no  verified  an- 
swer was  interposed,  the  Justice  admits. 
by  demurring  to  the  complaint,  that  his  re- 
fusal to  give  judgment  was  arbitrary,  will- 
ful, and  oppressive,  as  alleged  therein,  ta 
appeal  to  the  court  of  appeals  will  be  grant- 
ed from  a  decision  holding  him  not  liable. 
— Merwln  v.  Rogers,  7  N.  Y.  8.  688. 

3.  An  appeal  will  be  granted  to  the  oooit 
of  appeals  from  a  decision  of  the  general 
term  of  the  common  pleas  that  a  peisaa 
who  has  filed  a  mechanic's  lien  under  Lavs 
N.  Y.  1885.  c.  843,  §  6,  and  is  made  a  party  de- 
fendant to  a  foreclosure  snit  by  another 
lienholder,  need  not  file  a  Us  penaeni  in  or- 
der to  continue  his  Hen,  as  the  act  is  gen- 
eral, and  the  question  may  be  controvened. 
—McAllister  ▼.  Case,  7  N.  Y.  &  MM. 

Who  may  appeal. 

8.  Where  there  is  an  order  opening  a  de- 
fault, and  permitting  defendant  to  come  bi 
on  terms,  and  defend  on  the  merita,  defend- 
ant cannot  appeal  from  the  order  after  Imt- 
ing  complied  with  the  terma. — ^Necley  t. 
Short.  7  N.  Y.  8.  674 

4.  The  right  to  appeal  from  that  portioD 
of  a  surrogate's  decree  which  reduces  an 
annuity  is  not  lost  by  a  subsequent  petitios 
to  direct  the  investment  of  aecorities  tn 
produce  the  annuity  under  the  decree,  and 
the  acceptance  of  benefits  under  a  decree 
entered  on  such  petition:  the  petitioner's 
right  to  the  reduced  annuity  not  beia; 
questioned  in  the  latter  proceedings.— 
Cocks  V.  Haviland,  7  N.  Y.  8.  87a 

Appealable  Judgments  and  orders. 

5.  Under  Code  Civil  Proc  N.  Y.  §  134S. 
amended  by  Laws  1881,  c  185,  which  pro- 
vides for  an  appeal  from  an  order  made  br 
the  county  court  in  an  action  taken  to  i': 
by  appeal;  and  section  1840.  amended  by 
Laws  1888,  c.  607,  which  providea  for  an 
appeal  from  an  order  of  the  county  conrt 
granting  or  refusing  a  new  trial, — an  ap- 
peal lies  from  an  order  of  a  county  court 
granting  a  nqw  trial  in  an  action  taken  to 
it  by  appeal.— Clark  ▼.  Eldred.  7  N.  Y.  8. 
95. 

Settlement  of  oaae. 

6.  Where  a  case  on  appeal  has  l>een  set- 
tled by  the  referee  before  whom  the  triil 
was  had,  the  court  cannot  resettle  the  case, 
bat  may  send  it  back  to  the  referee  for 
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that  purpose,  with  proper  instmctions. — 
Cheever  v.  Brown,  7  N.  Y.  8.  918. 

7.  The  referee  being,  for  the  purpose  of 
the  action,  a  special  term  Judge,  the  mo- 
tion to  resettle  should  properly  be  made 
before  the  general  term.  —  Cheever  v. 
Brown.  7  N.  Y.  8.  918. 

8.  It  being  denied  by  affidavit  that  con- 
cessions in  regard  to  certain  claims  were 
made  as  stated  in  that  part  of  a  proposed 
case  which  was  stricken  out  by  amend- 
ment, and  it  appearing  by  the  stenograph- 
er's minutes  Uiat  objections  to  such  claims 
bad  been  stated  to  the  referee,  and  were 
to  be  considered  by  him  in  making  up  his 
report,  such  claims  will  not  be  directed  to 
be  restored  to  the  case. — Cheever  v.  Brown 
7  N.  T.  &  918. 

9.  On  settlement  of  the  case  on  app6al, 
it  is  error  for  the  trial  judge  to  arbitrarily 
strike  from  appellants  exhibit  any  wordii 
which  form  a  part  of  it.— Healey  v.  Terry, 
7  N.  Y.  S.  321. 

10.  Settlement  of  case  on  appeal  by  the 
trial  Judge  is  conclusive  where  the  facts 
are  disputed.— Oreen  v.  Sbute,  7  N.  Y  8. 
89. 

11.  Where  the  record  on  appeal  is  so  Im- 
perfect that  the  question  raised  cannot  be 
properly  examined,  it  will  be  remitted  for 
correction.— In  re  Strasburger's  Estate,  7 
N.  Y.  a  647. 

Bond. 

12.  Where  appellant  is  not  moving  his 
case,  and  the  60  days  within  which,  under 
Code  Civil  Proc  N.  Y.  g  1841.  he  may  per- 
fect bis  appeal  have  not  expired,  a  motion 
to  dismiss  the  appeal,  on  the  ground  that 
no  appeal-bond  has  been  filed,  will  be  de- 
nied. —  Murray  v.  Hathaway,  7  N.  Y.  8. 
915. 

Appeals  firom  Inferior  courts. 

18.  Code  Crim.  Proc.  N.  Y.  §8  719.  720, 
relating  to  Judgment  in  special  sessions, 
provide  that  if  defendant  be  acquitted,  and 
the  Jury  find  that  the  prosecution  was  ma- 
licloua,  or  without  probable  cause,  the 
court  must  order  the  prosecutor  to  pay  the 
costs  of  the  proceeding,  which  if  he  fail  to 
do,  or  to  give  satisfactory  security  therefor, 
the  court  may  enter  judgment  for  the 
amount  thereof,  which  may  be  enforced  in 
the  same  manner  aa  a  judgment  rendered 
by  a  Justice's  court,  held  by  a  Justice  of  the 
peace.  Held,  that  this  is  a  Judgment  in  a 
criminal  action,  and  there  is  no  appeal  from 
it  allowed  by  Code  Civil  Proc.  g§  8044, 8045, 
which  provide  for  appeals  to  the  county 
court  from  Judgments  rendered  by  Justices 
of  the  peace  In  civil  actions. — People  v. 
Carr,  7  N.  Y.  8.  724 

14.  On  an  appeal  from  a  justice  of  the 
peace  the  court  cannot  allow  an  amend- 
ment demanding  Judgment  for  more  than 
fOO,  so  M  to  enntle  appellant  to  a  new  trial, 


as  allowed  by  Code  Civil  Proc.  N.  Y.  §8068, 
where  more  than  that  sum  is  demanded  by 
the  pleadings  of  either  party,  as  the  case 
must  be  disposed  of  on  the  pleadings  as 
they  left  the  trial  court — Longrill  v.  Dow- 
ney, 7  N.  Y.  8.  608. 

15.  An  appeal  from  a  surrogate's  decree 
will  be  dismissed  on  the  court's  own  mo- 
tion where  there  is  no  certificate  with 
regard  to  the  record  from  the  surrogate's 
court— In  re  Hall's  Estate,  7  N.  Y.  8.  696. 

Behearlng. 

16.  An  application  tor  reargument  will 
be  denied,  where  the  applicant  does  not 
show  that  any  decisive  question  has  been 
overlooked  by  the  court,  nor  that  the  de- 
cision conflicts  with  any  express  statute  or 
controlling  decision.  — Hahon  v.  Sewell,  7 
N.  Y.  S.  600. 

17.  A  motion  for  reargument,  and  for 
leave  to  go  to  the  court  of  appeals,  on 
grounds  not  inyolved  in  any  issue  deter- 
mined by  the  Judgment,  will  be  denied. — 
Kent  V.  Sibley,  7  N.  Y.  a  801. 

Opening  of  defiitilt. 

18.  A  referee's  decision  finding  in  plain- 
tier's  favor  on  questions  of  fact,  out  hold- 
ing her  cause  of  action  barred  by  the  stat- 
ute of  limitations,  and  renderingjudgment 
against  her  for  costs  and  disbursements  of 
the  action,  was  afl^lrmed  on  appeal  by  de- 
fault, which  was  afterwards  oraered  to  be 
opened  on  her  payment  of  costs  of  motion, 
and  the  giving  of'^a  bond  to  pay  the  Judg- 
ment should  it  be  affirmed  on  the  hear  ng, 
but  on  account  of  her  poverty  she  was  'un- 
able to  procure  satisfactory  bondsmen. 
Held,  that  the  default  should  be  opened  on 
plaintiff's  payment  of  costs  of  motion,  and 
the  giving  of  such  a  bond  as  she  is  able  to 
procure.— Rice  ▼.  Haddock,  7  N.  Y.  a  682 

Review. 

19.  An  appeal  on  exception  to  the  direc- 
tion of  a  verdict  only  brings  up  for  review 
the  question  whether  there  was  evidence 
to  sustain  the  verdict,  not  the  question 
whether  the  fact  should  have  been  submit- 
ted to  the  jury.— Green  v.  8hute,  7  N.  Y. 
8.  646. 

Objeotions  not  raised  below. 

20.  A  charge  that  the  burden  of  proof  is 
on  the  one  alleging  negligence  will  not  be 
reviewed  on  appeal,  where  no  exception 
was  taken  at  the  time,  and  the  attention  of 
the  court  was  not  called  to  any  peculiar 
features  of  the  case  which  brought  it  with- 
in any  exception  to  the  general  rule. — 
Fassbender  ▼.  Western  Transit  Co.,  7  N. 
Y.  ai84. 

FresumptlonB. 

21.  Where  a  motion  to  resettle  a  case  Is 
denied  on  affidavits,  it  cannot  be  assumed 
by  an  appellate  court  that  there  was  other 
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proof  than  the  stHtlaTitB  before  the  trial 
court  which  warranted  the  omission  of  a 
certain  matter  from  the  case. — Green  t. 
Shute,  7  N.  Y.  B.  646. 

Beview — Weight  and  snffioienoy  of 
evidenoe. 

23.  It  cannot  be  said  as  a  matter  of  law 
that  a  findlne  of  fact  against  the  defend- 
ant in  an  action  for  fraudulent  representa- 
tions is  erroneous,  where  there  is  not  such 
a  preponderance  of  the  evidence  in  his  fa- 
vor as  to  overcome  the  inference  of  fraud 
arisioK  from  the  plaintiff's  evidence. — Piy- 
or  V.  Foster,  7  N.  Y.  8.  4. 

38.  A  finding  of  a  referee,  from  conflict- 
ing evidence,  that  an  assignment  is  fraud- 
ulent, will  not  be  disturbed  on  appeal. — 
Cohen  v.  Irion,  7  N.  Y.  8.  106. 

24.  Where  there  is  a  conflict  of  evidence, 
a  verdict  for  plaintiff,  on  a  charge  fair  and 
liberal  to  defendant,  will  not  be  disturbed. 
— Anderson  ▼.  John  Hancock  Mut  Life 
Ins.  Co.,7N.  Y.  8.601. 

25.  Where  evidence  properly  submitted 
to  a  Jury  is  conflicting,  the  verdict  must 
stand,  though  the  court  might  have  come 
to  a  different  conclusion.  —  Case  y.  8i- 
monds.  7  N.  Y.  S.  358. 

26.  Where  a  defendant's  testimony  on  a 
material  point  is  contradicted  by  a  number 
of  witnesses,  and  the  verdict  is  for  plain- 
tiff, an  order  denying  a  motion  for  a  new 
trial  will  not  be  disturbed.— Tuthill  v.  Hus- 
sey.  7  N.  Y.  8.  647. 

37.  Where  the  evidence  is  conflicting, 
and  the  verdict  does  not  indicate  passion, 
prejudice,  or  corruption,  a  Judgment  en- 
tered thereon  will  not  be  disturbed. — Smith 
v.  Pryor,  7  N.  Y.  a  622. 

28.  Where  the  evidence  is  conflicting. 
Judgment  will  not  be  disturbed  on  appeal. 
— Knapp  V.  Barclay,  7  N.  Y.  8.  766. 

—  Bulinga  on  evidence. 

39.  Where  there  is  a  conflict  of  testimo- 
ny, the  erroneous  exclusion  of  any  testi- 
mony, bearing  on  the  merits,  is  cause  for 
reversal.— Smith  v.  Crego,  7  N.  Y.  S.  86. 

liatters  not  apparent  on  record. 

80.  Where  appeal  has  been  taken  in  a 
case  tried  before  a  referee  under  a  stipula- 
tion, and  appellant's  affidavit  states  that 
the  appeal  is  taken  in  good  faith,  but 
neither  the  pleadings,  the  proceedings  be- 
fore the  referee,  nor  the  findings  and  judg- 
ment are  before  the  appellate  court,  an  or- 
der of  the  special  term,  pending  the  ap- 
peal, directing  the  county  treasurer  to  re- 
pay to  plaintiff  money  deposited  by  it  as 
security  for  costs  under  an  order  of  court, 
will  not  be  disturbed  on  appeal. — Kokomo 
Straw-Board  Co.  v.  Sachs,  ^  N.  Y.  a  179. 
Harmless  error. 

31.  A  refusal  of  a  referee  to  allow  the 
question.  "Did  you  believe  this  statement 


to  De  true  /  is  narnuess,  when  the  witness 
has  testified  that  he  had  acted  on  the  state- 
ment-Morris V.  Wells,  7  N.  Y.  a  «1. 

82.  Though  evidence  be  erroneously  ex- 
cluded, yet  if  it  be  subsequently  introduced 
the  error  is  harmless. — Morris  ▼.  Wells.  7 
N.  Y.  a  61. 

88.  If  evidence  be  erroneously  admitted, 
the  error  is.cored  where  the  same  facts  are 
properly  prbven  by  other  testimony. — Mor- 
ris V.  Wells,  7  N.  Y.  8.  61. 

84.  In  au  action  for  personal  injuries. 
where  a  physician  was  not  allowed,  on 
cross-examination,  to  state  whether  an  ex- 
amination of  the  person  of  plaintiff,  to 
which  he  had  testified,  was  fairly  made. 
the  error  was  harmless,  when  another  phy- 
sician present  at  the  examination  tesafied 
that  it  was  accurately  made. — McSwyny  v. 
Broadway  &  a  A.  R.  Co.,  7  N.  Y.  a  4S6. 

Objections  waived. 

86.  A  party  who  has  sabmittod  to.  and 
conceded,  the  jurisdiction  of  a  court  to 
determine  a  motion  for  iudgment,  cannot, 
on  appeal  therefrom,  object  to  its  juris- 
diction.—In  re  Budlong,  7  K.  Y.  &  889. 

BeversaL 

86.  In  the  exercise  of  dlscretionaiy  pow- 
er conferred  by  Code  Civil  Proc  N.  Y.  S 
1828,  the  court  will  order  a  restitution  of 
money  paid  on  a  judgment  which  has  been 
reversed  on  appeal,  where  it  appears  that 
the  judgment  on  appeal  is  in  effect  a  final 
determination  of  the  issues,  though  the 
money  originally  belonged  to  the  party 
who  obtained  judgment  in  the  trial  court 
—Hayes  v.  Nourse.  7  N.  Y.  8.  656. 

87.  Where  an  appeal  is  taken  on  excep- 
tions to  the  conclusions  of  law,  and  there 
is  a  separate  and  distinct  finding  of  fact, 
unqualified  in  form,  in  irreconcilable  con- 
flict with  the  conclusions  of  law  and  the 
Judgment,  the  Judgment  cannot  stand, 
though  from  the  other  findings,  which 
fully  sustained  the  conclusions  of  law  and 
the  Judgment,  it  appears  that  the  finding 
was  made  by  inadvertence. — Pappenheim 
V.  Metropolitan  El.  By.  Co..  7  N.  Y.  &  Cn. 

AJPPEABJLNCE. 

Authority  to  appear. 

Defendant,  a  resident  of  Cuba,  was  soed 
as  a  general  partner  of  his  co-defendant, 
though  in  fact  he  was  a  special  partner. 
He  was  not  served  with  process,  and  nei- 
ther appeared,  nor  authorized  an  appear- 
ance. His  co-defendant  sent  a  copy  of  tlM 
writ  served  on  him  to  attorneys  without 
explanation,  directing  them  to  defend. 
Supposing  themselves  authorized  to  do  so, 
the  attorneys  appeared  for  all  the  partnen. 
Held,  that  defendant  should  have  been  al- 
lowed to  set  aside  the  appearance  as  to 
him,  and  leave  to  substitute  attorneys  was 
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not  •ufficient  relief .— Nordlinger  t.  De 
Mler,  7  N.  T.  8.  488. 

Application. 

For  Insurance,  see  Tnturanet,  i-L 

ABREST. 

Bee,  also,  Saeeution,  12, 18. 
Besisting,  see  AttavU  and  Battery. 

In  civil  aotiona. 

1.  An  affidavit  in  accordance  with  Code 
Civil  Proc.  N.  Y  g  3437.  providing  for  tlie 
arrest  of  a  ladgment  deotor  on  affidavit 
tliat  he  "will  leave  the  state,  or  conceal 
himself,  and  that  there  is  reason  to  believe 
that  he  has  property  which  he  unjustly  re- 
fuses to  apply  to  the  payment  of  the  Judg- 
ment, "  furnishes  no  legal  ground  for  an 
arrest,  where  the  debtor's  home  is  in  an- 
other state,  and  the  proof  fails  to  show 
what  property  he  had,  or  that  he  had  any. 
—Heller  v.  De  Leon.  7  N.  Y.  8.  97. 

2.  On  proof  that  a  non-resident  Judgment 
debtor  has  property  in.  and  is  about  to 
leave,  the  state,  a  warrant  of  arrest  may  is- 
sue in  supplementary  proceedings,  as  pro- 
vided in  Code  Civil  ftoc.  N.  Y.  S  2487;  such 
proceedings  being  made  applicable  to  non- 
residents by  section  S458,  sabd.  8. — Den- 
ning V.  Schfeflelln,  7  N.  Y.  8.  98. 

8.  In  order  to  Justify  an  arrest  in  an  ac- 
tion for  conversion,  the  complaint  must 
show  a  cause  of  action,  independently  of 
the  affidavit  for  the  arrest.— Saratoga  Gas 
&  Electric  Light  Co.  v.  Hazard,  7  NT  Y.  8. 
844. 

Discharge. 

4.  Dnder  Code  Civil  Proc.  N.  Y.  §  572,  as 
amended  bv  Laws  1886,  c.  672,  providing 
that  if  a  plaintifi  neglects  to  enter  Judg- 
ment within  10  days  after  it  is  in  his  power 
to  do  BO,  or  neglects  to  issue  execution 
against  the  person  of  defendant  within  10 
days  after  the  return  of  the  execution 
against  the  property,  or,  in  any  event,  neg- 
lects to  issue  the  same  within  8  months  aft- 
er the  entry  of  the  Judgment,  or  delays  the 
enforcement  of  his  remedies  by  collusion, 
defendant  must,  on  his  application,  be  dis- 
charged from  custody,  relief  from  arrest 
cannot  be  granted  a  defendant  where  there 
is  no  evidence  of  collusion,  and  the  report 
of  the  referee  in  the  action  was  delivered 
Jalv  16th,  Judgment  entered  July  23d,  exe- 
cution against  the  property  returned  unsat- 
isfied September  20th,  execution  against  the 
person  issued  September  22d,  and  arrest 
made  October  86tL — Lampman  v.  Smith,  7 
N.  T.  &  928. 

Assault. 

8m  AuavU  and  Battery. 


ASSAULT  AND  BATTEBT. 

Criminal  prosecution — Besisting  of- 
ficer. 

1.  Police  officers  of  New  York  city  are 
authorized  by  Laws  1882,  c  410,  §  277.  to 
arrest  without  a  warrant  any  person  who 
in  their  presence  commits  an  offense  pro- 
hibited by  the  laws  of  the  state  or  ordi- 
nances of  the  city;  and  one  who  resists  ar- 
rest in  such  cases  by  striking  at  the  officer 
with  an  open'  knife,  commits  an  assault  in 
the  second  degree,  within  the  meaning  of 
Pen.  Code,  §  218,  subd.  4,  defining  it  to  be 
"willfully  and  wrongfully  assaulting  an- 
other with  a  weapon  or  other  instrument 
likely  to  produce  grievous  bodily  harm." 
—People  V.  Murray,  7  N.  Y.  8.  648. 

8.  In  resisting  the  attempt  of  an  officer, 
with  open  hands,  to  arrest  him,  defendant 
was  not  Justified  in  using  greater  force  than 
was  necessary  to  avoid  arrest;  and  for  strik- 
ing at  the  officer  with  an  open  knife  he  is 
guilty  of  an  assault,  though  the  attempte'd 
arrest  was  unlawful. — People  v.  Murray,  7 
N.  Y.  8.  648. 

Assessment. 
Of  taxes,  see  Taxation,  6-10. 

ASSIGNMENT. 

See,  also,  Auignment  for  Benefit  of  Oredit' 

org. 
Of  Judgment,  see  Judgment,  24,  26. 

mortgage  debt,  see  Mortgagee,  2. 

patents,  see  Paiente  for  IntentCone,  1, 8. 

Validity — Jurisdiction. 

Where  it  appears  that  a  debt  owing  by  a 
defendant  has  been  assigned  to  a  non-resi- 
dent co-defendant,  who  has  not  appeared, 
but  has  been  served  by  publication,  ths 
court  has  jurisdiction  to  pass  on  the  valid- 
ity of  the  assignment — Mahr  v.  Bartlett,  7 
N.  Y.  a  148. 

ASSIGNMENT  FOB  BENE- 
FIT OF  CBEDITOBS. 

Bights  of  creditors. 

1.  On  the  refusal  of  the  assignee  for  ben- 
efit of  creditors  to  sue  to  set  aside  as  fraud- 
ulent Judgments  confessed  by  the  assignor 
in  contemplation  of  a  general  assignment, 
the  general  creditors  may  sue  for  that  pur- 

S'ose.— Spellman  v.  Freedman,  7  K.  Y.  8. 
98. 

2.  The  sale,  by  an  assignee  for  benefit  of 
creditors,  of  the  real  property  of  his  assign- 
or, at  public  auction,  in  a  "lump"  instead 
of  by  parcels,  without  notice  to  creditors, 
and  for  an  apparently  inadequate  consid- 
eration, affords  sufficient  grounds  for  sus- 
picion of  fraud  to  Justify  a  general  creditor 
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of  the  assignor  in  suing  to  set  the  sale  aside, 
80  as  to  relieve  him  from  costs.— Price  t. 
Mapes,  7  K  Y.  8.  747. 

Preferences  and  reservationB. 

8.  An  assignment  of  personaltv-  by  a 
debtor  to  one  of  his  creditors,  and  a  sub- 
sequent assignment  of  any  surplus  that 
may  arise  to  other  creditors,  do  not  consti- 
tute a  general  assignment  within  the  gen- 
eral assignment  act  of  1877,  (Laws  N.  Y. 
1877,  c.  466,)  and  are  not  void  under  Laws 
N.  Y.  1887,  c.  608,  amending  said  act,  and 
providing  that  "in  all  general  assignments 
preferences  created  therein  shall  not  be 
valid  except  to  the  amount  of  one-third  in 
value  of  the  assigned  estate. " — Boessneck 
▼.  Cohn.  7  N.  Y  8.  620. 

4.  Judgments  confessed  in  favor  of  cer- 
tain creditors  by  a  debtor,  in  contemplation 
of  a  general  assignment,  constitute  prefer- 
ences, within  the  prohibition  of  Laws  N. 
Y.^  1887,  c.  608,  relating  to  assignments  for 
the  benefit  of  creditors.  —  Spellman  v. 
Freedman,  7  N.  Y.  a  898. 

5.  It  is  not  a  fraudulent  preference,  ren- 
dering an  assignment  void,  for  the  assign- 
ors to  prefer  a  note  given  bv  them  in  pay- 
ment of  another  note  against  a  firm  of 
which  they  had  been  members,  and  for 
which  they  were  liable. — Roberts  v.  Vietor. 
7N.Y.  8.777.« 

6.  An  assignment  for  benefit  of  creditors 
contained  a  preference  as  follows:  "L. 
Cohn,  agent  or  individually.  •  •  •  Mon- 
e^  loaned,  promissory  note  made  by  as- 
signors, indorsed  by  A.  J.  Mcintosh,  paya- 
ble to  L.  Cohn,  agent  or  individually,  una- 
ble to  say  which;  dated  March  2,  1886,  due 
in  four  mos.,  93,600;  interest  from  March 
2. 1886. "  The  loan  had  in  fact  been  pro- 
cnred  from  Cohn  as  agent.  Held,  that  the 
assignment  was  not  void  for  uncertainty 
because  it  did  not  give  the  name  of  the 
principal;  it  appearing  that  the  assignors 
acted  honestly,  and  described  the  claim  as 
best  they  could.— Roberts  v.  Vietor,  7  N. 
Y.  a777. 

7.  P.  and  A.,  partners  in  business,  drew 
from  the  firm,  during  the  month  before 
their  assignment,  an  amount  slightly  in  ex- 
cess of  their  usual  drawings.  It  was  in 
small  amounts,  distributed  through  the 
month,  and  it  did  not  appear  that  the  as- 
signment was  in  contemplation  more  tban 
a  few  days.  In  their  schedule  of  liabilities 
were  notes  given  their  wives  for  monev 
furnished  to  and  used  by  the  firm,  though 
the  notes  on  the  boolis  were  charged  to  the 
personal  accounts  of  the  partners.  In  the 
assignment  the  fathers  of  the  partners 
were  preferred  for  amounts  loaned  the 
firm.  The  name  of  H.,  a  partner,  who  had 
retired  from  the  firm  a  month  before  the 
assignment,  was  inserted  in  the  schedules 
as  a  creditor  of  the  firm,  for  notes  given  to 


him  by  P.  and  A.  for  his  interest.    By  the 

books  it  appeared  that  the  firm  was  solvent 
at  that  time.  P.  testified  that  the  canse  of 
the  failure  was  embarrassment  and  delay 
in  payments  by  firm  debtors.  Held,  that 
these  facts  did  not  show  that  the  assign- 
ment was  made  with  intent  to  defraud 
creditors,— Lewis  v.  Bache.  7  N.  Y.  8.  757. 

8.  Where  the  creditors  fail  to  prove  any 
fraud,  no  unfavorable  inference  will  be 
drawn  from  the  fact  that  the  wives  of  the 

Eartners  were  not  called  as  witnesses. — 
ewis  V.  Bache,  7  N.  Y.  8.  757. 

9.  An  insolvent  debtor  gave  a  bill  of  sale 
of  his  stock  of  goods,  worth  111,000.  to  bis 
son,  a  large  part  of  the  consideration  be- 
ing an  alleged  existing  indebtedness.  The 
residue  of  the  debtor's  estate  was  invento- 
ried at  $8,000.  On  the  day  after  the  exe- 
cution of  the  bill  of  sale  the  debtor  exe- 
cuted a  general  assignment  for  benefit  of 
creditors,  ffeld,  an  attempt  to  create  a 
preference,  and  that  the  assignment  would 
be  set  aside  at  the  suit  of  a  creditor. — Man- 
ning V,  Beck,  7  N.  Y.  8.  216. 

10.  Where  there  is  a  findingUutt  some  of 
the  items  of  a  preferred  debt  hsid  ^ready 
been  paid,  and  that  there  was  a  mistake  as 
to  some  of  the  others,  but  that  the  total 
debt  was  in  fact  greater  than  stated  in  the 
assignment,  and  that  the  assignors  intend- 
ed to  prefer  the  debt  actually  due.  and  in 
miedescribing  it,  which  was  the  result  of 
an  honest  mistake,  there  was  no  intent  to 
hinder,  delay,  or  defrand  creditors,  the  as- 
signment will  not  be  held  void  as  prefer- 
ring a  fictitious  indebtedness. — Roberts  v. 
Vietor,  7  N.  Y.  &  777. 

11.  Where  a  member  of  a  firm,  known  to 
be  insolvent  by  the  partners,  retired  from 
it,  selling  his  interest  to  the  remaining 
partner  for  his  notes  for  $2,600,  and  such 
notes  were  afterwards  preferred  in  an  as- 
signment by  the  remaining  partner,  the  as- 
signment is  fraudulent. — Cohen  v.  Irion,  7 
N.  Y.  8.  108. 

Iteud. 

12.  The  fact  that  the  assignors  kept  no 
ledger  and  no  general  cash-book  a  portion 
of  the  time,  while  engaged  in  business,  is 
not  suflJcient  evidence  of  a  fraudulent  in- 
tent to  justify  a  holding  that  the  assign- 
ment is  fraudulent  and  void. — Roberts  v. 
Vietor,  7  N.  Y.  8.  777. 

13.  The  fact  that  the  assizors  had  stated 
at  various  times  to  mercantile  agencies  and 
several  of  their  creditors  that  they  had  a 
surplus  of  $40,000  above  their  debts  and 
liabilities,  and  that  no  losses  sufficient  to 
wipe  out  the  surplus  had  occurred,  does 
not  i^arrant  a  conclusion  that  part  of  tbe 

{>roperty  had  been  disposed  of  fraudnlent- 
y,  where  there  is  a  finding  that  the  assign- 
ment was  made  in  good  faith. — Roberts  v. 
Vietor,  7  N.  Y.  a  7°7. 
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14  The  entry  in  favor  of  several  pre- 
ferred creditors  of  judgments  which  are 
foand  to  have  been  obtaTned  in  good  faith, 
and  for  sums  actually  due,  except  in  one 
case  in  which  an  honest  mistake  was 
made,  will  not  invalidate  the  assignment. 
—Roberts  v.  Vietor,  7  N.  Y.  S.  T77. 

15.  In  an  action  to  set  aside  an  assign- 
ment, facts  showing  that  assignor  boaght 

?:ood8  of  plaintiffs  with  intent  not  to  pay 
or  them  are  admissible  to  prove  the  in- 
tent with  which  the  assignment  was  made, 
even  though  Judgments  have  been  recov- 
ered for  the  price  of  the  goods. — Cohen  v. 
Irion,  7  N.  Y.  8.  106, 

16.  Evidence  that  a  debtor  owing  190,000 
confessed  judgments  in  favor  of  five  cred- 
itors, to  "protect"  them,  and  then  made  an 
assignment  by  agreement  with  the  assignee 
and  creditors,  although  none  of  the  cred- 
itors were  pressing  him;  that  the  estate 
was  levied  upon  under  two  executions  is- 
sued on  the  judgments  before  the  assignee 
took  possession,  and,  on  refusal  of  all  the 
creditors  to  accept  a  settlement  of  60  per 
cent.,  was  purchased  by  three  of  the  judg- 
ment creditors,  for  (11,800,  which  was 
credited  on  the  execution;  that  the  goods 
were  turned  over  to  a  firm  composed  of 
the  assignor's  brothers,  and  formed  its  en- 
tire capital,  on  the  agreement  of  the  firm 
to  pay  $18,700  to  the  judgment  creditors, 
the  amount  doe  from  the  assignor;  that 
the  firm  thereupon  appointed  the  assignor 
its  general  manager,  leaving  him  in  full 
control  and  possession,  under  power  of  at- 
torney; and  that  the  claims  were  paid  to 
the  Judgment  creditors  a  few  days  there- 
after,— is  sufficient  to  set  aside  the  con- 
fessed judgments  and  the  assignment  as 
fraudulent  and  void.— Abegg  v.  Schwab,  7 
K  Y.  a  46. 

Bights  of  assignee. 

17.  Where  an  assignment  has  been  set 
aside  as  fraudulent,  and  the  court  has 
found  that  the  assignee  confederated  with 
the  assignor  to  defraud  his  creditors,  the 
assignee  is  not  entitled,  on  an  accounting, 
to  an  allowance  for  attorneys'  fees  or  debts 
paid  to  preferred  creditors  of  the  assignor, 
or  for  any  disbursements  except  wages 
paid  to  the  assignor's  employes,  which  are 
ezpresslv  authorized  by  law. — Smith  v. 
White,  "fN.Y.S.  878. 

18.  The  purchaser  under  execution  of 
property  assigned  for  the  benefit  of  cred- 
itors has  no  right  to  contest  prior  incum- 
brances on  the  property,  as  the  assignment 
remains  in  force,  notwithstanding  the  sale 
of  the  assignor's  interest  in  the  property, 
and  such  right  is  in  the  assignaee. — Tre- 
maine  v.  Mortimer.  7  K.  Y.  8.  681. 

19.  An  assignor,  or  his  personal  repre- 
sentatives,  are  necessary  parties  defendant 
to  an  action  for  settlement  of  an  attorney's 


account  against  the  assignee,  under  Code 
Civil  Proc.  N.  Y.  §  458,  providing  that, 
"where  a  complete  determination  oia  con- 
troversy cannot  be  had  without  the  pres- 
ence of  other  parties,  the  court  must  direct 
them  to  be  brought  in, "  as  a  judgment  in  an 
action  to  which  they  are  not  parties  would 
be  no  bar  to  another  action  by  the  assignor, 
or  his  representatives,  against  the  assignee, 
for  a  subsequent  accounting. — Wells  v. 
Knox,7N.Y.  8.  45. 

ASSOCIATIONS. 

See,  also,  Uvrporationt;  Inturanee,  18-19. 

Incorporation. 

1.  The  executive  board  of  a  volontary 
association  cannot  convert  it  into  a  cor- 

f>oratlon.  unless  the  power  is  conferred  on 
t  by  the  constitution  and  by-laws,  or  by 
an  express  resolution  of  the  association. 
— Rudolph  V.  Southern  Beneficial  League, 
7  N.  Y.  8.  185. 

2.  It  is  necessary  that  a  meeting  to  ratify 
the  action  of  a  committee  which  has  ex- 
ceeded its  powers  in  incorporating  a  vol 
nntary  association  be  called  by  competent 
authority;  that  the  members  at  large  of, 
the  association  be  notified  of  the  meeting 
and  its  purpose;  and  that  a  majority  of  the 
members  attend. —  Rudolph  v.  Southern 
Beneficial  League,  7  N.  Y.  S.  136. 
Elections. 

8.  When  all  the  voters  at  an  election 
held  by  an  association  are  members  in  good 
standing,  entitled  to  vote,  the  fact  that  the 
polls  are  kept  open  after  the  time  pre- 
scribed by  the  constitution  and  by-laws 
will  not  avoid  the  election. — Rudolph  v. 
Southern  Beneficial  League.  7  K.  Y.  S.  185. 

Transfer  of  property — Iz^unction. 

4.  Where  the  decision  of  a  committee  of 
a  voluntary  association,  transferring  prop- 
erty and  affecting  pecuniary  interests,  op- 
erates unjustly  as  to  any  members,  the  en- 
forcement of  the  decision  will  be  re- 
strained.—Rudolph  V.  Southern  Beneficial 
League,  7  N.  Y.  &  186. 

Use  of  name. 

6.  Members  of  a  voluntary  association, 
who  have  incorporated  themselves  under 
the  name  of  the  association  without  its 
consent,  may  be  enjoined  from  using  that 
name.— Rudolph  ▼.  Southern  Beneficial 
League,  7  K.  Y.  8. 185. 

ASSUMPSIT. 

For  goods  sold  and  delivered,  see  PUading, 
1.  4,  18. 

TKTlien  lies. 

1.  In  an  action  to  recover  a  share  of  the 
profits  realized  on  certain  contracts  by  de- 
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fendant,  the  contract  being  entire,  plain- 
tiff's right  of  action  accraed  on  the  com- 
pletion of  the  work;  and  the  fact  that  de- 
fendant had  not  been  paid  part  of  the 
money  on  hia  contracts  when  the  action 
was  brought,  does  not  render  it  premature. 
—Jenkins  v.  Dean,  7  N.  Y.  8.  850. 

2.  One  who  receives  money  of  another 
tor  a  specific  purpose,  to  which  he  does 
not  apply  it,  but  keeps  it,  is  liable  to  the 
owner.— Darragh  t.  Ross,  7  K.  T.  8.  864. 

Pleading. 

8.  In  an  action  at  law  for  services  per- 
formed, the  fact  that  plaintiff  asks  for  an 
accounting  of  the  profits  realized  by  de- 
fendant on  certain  contracts,  to  ascertain 
the  amount  of  plaintiff's  compensation, 
does  not  make  his  complaint  demurrable 
on  the  ground  that  it  does  not  state  a  cause 
of  action.— Jenkins  v.  Dean,  7  N.  Y.  a  850. 

Iiistruotions. 

4.  In  action  to  recover  one-third  of  the 
net  profits  realized  on  certain  contracts  by 
defendant,  where  there  is  no  dispute  as  to 
his  liability  if  there  are  any  profits,  but 
where  he  claims  that  the  sum  to  which  he 
is  entitled  as  compensation  for  the  use  of 
his  tools  and  machinery,  and  for  an  Item 
of  disbursements  paid  by  him,  is  sufficient 
to  wipe  out  any  apparent  balance  of  profits 
on  the  contracts,  it  is  in  accordance  with 
Justice  for  the  trial  Judge  to  charge  the 
jury  to  find  as  to  the  disputed  item  of  dis- 
bursements, and  as  to  the  value  of  the  use 
of  tools  and  machinery;  to  correct  the 
apparent  balance  of  profits  in  accordance 
with  the  finding  as  to  the  disbursement, 
and  to  deduct  from  the  resulting  figures 
the  value  of  the  use  of  tools  and  ma- 
chinery; and  to  find  for  plaintiff  one-third 
of  the  residue,  if  there  should  be  any. — 
Jenkins  v.  Dean,  7  K.  Y.  8.  850. 

ATTACHMENT. 

See,  also,  OamUhment. 

Oroimds — Non-residence. 

1.  An  attachment  on  the  ground  of  de- 
fendant's non-residence  will  not  be  set 
•aide,  where  it  appears  that  he  lives  with 
his  wife  in  New  Jersey,  which  he  stated 
was  his  place  of  residence;  that  he  is  reg- 
istered and  votes  in  that  state;  that  he  is 
assessed  for  personalty  and  has  bis  busi- 
ness letters  sent  there;  and  that  he  is  neith- 
er registered  as  a  voter  nor  assessed  for  per- 
sonalty in  this  state. — Cauda  v.  Robbins,  7 
N.  Y.  8.  89«. 

2.  Where  it  appears  that  defendant  owns 
a  store  in  New  York  city,  which  is  man- 
aged by  her  husband  under  a  power  of  at- 
torney, that  she  seldom  visits  the  store, 
and  there  is  no  evidence  that  she  takes  an 
active  part  in  the  business,  she  is  within 


the  Code  Civil  Proc.  N.  Y.  §8U».  rabd. «. 
which  provides  for  an  attachment  in  the 
city  court  of  New  York  where  defendant, 
"being  a  resident  of  the  state,  is  not  a  resi- 
dent of  the  city  of  New  York,  and  has  not 
an  office  within  that  city  where  he  regularly 
transacts  business  in  person. " — ^Bowman  v. 
Ferine,  7  N.  Y.  8. 156. 

Iilen. 

8.  Where  the  lien  on  goods  aeized  nn- 
der  an  attachment  is  lost  oy  their  delivery 
to  defendant  under  an  order  vacating  the 
attachment,  ^t  is  restored  by  the  reversal 
of  such  order.— Pach  ▼.  Gilbert.  7  N.  Y.  a 


ATTOIINEY  AND  CLIENT. 

Affidavit  of  attorney,  see  PleaUng,  15l 
Attorneys'  fees,  allowance  in  divorce  pro- 
ceedings, see  Dworce,  2. 
Privileged  communications,  see    WiiMit. 
1-7. 

Authority  of  attorney — Batificstion. 

1.  A  party,  by  availinghimself  of  sbond 
procured  by  his  attornev  to  open  up  a  de- 
fault, thereby  ratifies  tne  act  of  his  attor- 
ney, and  is  liable  to  the  sureties  for  the 
amount  they  are  obliged  to  pay  on  their 
undertaking. — Chadwick  v.  Manning,  7  N. 
Y  a  828. 

Serrloe  of  papers  by  attorney. 

2.  Under  Code  Civil  Proc.  N.  Y  §  «, 
prohibiting  the  clerk  of  a  court  from  prac- 
ticing as  attorney  or  counselor  therein: 
and  section  65,  providing  that,  if  an  attor- 
ney becomes  disabled  to  act  at  any  timr 
before  Judgment,  no  further  proceedings 
shall  be  taken  against  the  party  for  whom 
be  appeared  until  after  80  days'  notice  to 
appoint  another  attorney, — the  service  of 
papers  by  a  member  of  a  firm  of  attorneys, 
after  the  other  has  been  appointed  clerk  of 
the  court,  is  authorized  and  regular  with- 
out a  formal  substitution  for  the  latter, 
who  remains  the  attorney  of  record,  where 
he  has  ceased  to  take  any  part  in  the  pro- 
ceedings, and  had,  with  the  consent  of  the 
client,  turned  over  the  action,  and  all  the 
papers  therein,  to  his  partner. — Croninv. 
O'Reiley,  7N.  Y.a  837. 

Disbarment. 

8.  Under  Code  Civil  Proc  N.  T.  §  67. 
providing  that  an  attorney  or  counselor 
who  is  guilty  of  any  deceit  may  be  dis- 
barred, Uie  term  "deceit"  implies  conceal- 
ment, or  false  suggestion,  while  acting  in 
a  professional  capacity,  to  injure  a  partv 
and  mislead  a  court,  and  an  attorney  can- 
not be  disbarred  for  acts  committed  as 
party  to  an  action,  other  punishments  pre- 
scribed by  law  therefor  having  been  in- 
flicted.—In  re  Post,  7  N.  Y.  a  4S8. 
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Compensation — Iiien. 

4.  Where  plaintiff's  attomejr,  for  the 
preserTatlon  of  liis  lien  on  hit  client's 
cause  of  action,  under  Code  Civil  Proc.  N. 
Y.  §  06,  desires  to  avoid  the  defense  of  ac- 
cord and  satisfaction,  he  should  immedi- 
ately upon  the  filing  of  such  plea  apply 
for  leave  to  prosecute  the  action  for  nfs 
own  benefit;  and  without  such  application 
made,  and  leave  granted,  the  court  has  no 
right  to  try  his  claim. — Oliwill  ▼.  Verden- 
halven,  7N.  Y.  8.  99. 

5.  The  attorney's  lien  upon  his  client's 
cause  of  action  which  cannot  be  affected 
by  any  settlement  between  the  parties,  as 
provided  by  Code  Civil  Proc.  N.  Y.  §  «6, 
does  not  exist  before  Judgment  in  an  ac- 
tion for  personal  injuries,  such  cause  of  ac- 
tion being  unassignable.— Oliwill  v.  Ver- 
denhalven,  7N.  "STS.  99. 

6.  In  an  action  for  personal  injuries, 
prior  to  Judgment,  plaintiff's  attorney  is 
entitled  to  recover  against  defendant  no 
more  than  his  taxable  costs. — Oliwill  v. 
Verdenhalven,  7  N.  Y.  a  99. 

Baggage. 

Injuries  to,  see  Oarrien,  2,  8. 

BAIL. 

Deposit  in  lieu. 

1.  Code  Civil  Proc.  N.  Y.  §  586,  provides 
that  a  defendant  who  has  deposited  money 
in  court,  in  lieu  of  bail,  may  deliver  to  the 
sheriff  a  written  direction  to  pay  it  to  a 
third  person  in  the  event  that  defendant 
becomes  entitled  to  a  return  thereof,  which 
direction  is  "to  be  acknowledged  ♦  •  • 
in  like  manner  as  a  deed  to  be  recorded. " 
Held  that,  as  the  aclinowledgment  is  re- 
quired merely  to  note  the  substance  of  the 
direction  in  the  clerk's  books  and  on  the 
certificate  of  payment  into  court,  an  insuf- 
ficient acknowledgment  may  be  amended 
nunc  pro  tune. — Kennerly  v.  Tompkins,  7 
N.  Y.  8.  981. 

Liability  of  sureties. 

2.  Where  the  sureties  in  a  bail-bond,  in 
which  accused  is  principal,  duly  acknowl- 
edge the  bond  and  justify  as  sureties,  fail- 
ure of  the  principal  to  acknowledge  the 
bond  will  not  affect  the  sureties'  liability. 
—People  V.  Hammond,  7  N.  Y.  &  219. 

Forfeiture. 
8.  Where  it  appears  that  accused  was 

g resent  in  court  at  the  time  he  had  given 
ail  for  his  appearance;  that  in  response 
to  the  inquiry  of  counsel  the  district  attor- 
ney stated  that  he  would  not  move  the  in- 
dictment against  accused  at  that  term;  and 
that  thereupon  accused,  on  the  advice  of 
counsel,  induced  by  the  statement  of  the 
district  attorney,  left  the  court,— there  is 


no  forfeiture  of  bail,  though  it  is  contend- 
ed that  the  statement  did  not  necessarily 
relate  to  the  indictment  in  question,  but  to 
another  then  pending  against  accused.— 
People  V.  Hammond,  7  N.  Y.  S.  819. 

4.  On  a  motion  to  refund  money  paid  on  a 
forfeited  recognizance,  proof  of  service  of 
notice  on  the  district  attorney  must  be 
made,  and  a  certificate  of  the  deposit,  and 
a  certified  copy  of  the  order  discharging 
the  recognizance,  produced. — People  v. 
Ketterle.7N.  Y  8.657. 

5.  The  certificate  of  the  district  attorney 
is  not  sufScient  proof  tiiat  the  state  lost  no 
rights  by  failure  of  a  prisoner,  afterwards 
acquitted,  to  appear  according  to  the  obli- 
gation of  the  recognizance,  but  the  facts 
must  also  be  shown  in  detail,  in  order  that 
the  court  may  determine  the  question. — 
People  V.  Devine,  7  N.  Y.  a  660. 

Vacation  of  Judgment. 

6.  Where  it  does  not  appear  that  the 
people  lost  any  rights  by  detault  of  a  pris- 
oner, who  was  afterwards  produced  and 
convicted,  the  excuse  for  default  being 
that  he  was  present,  but  did  not  answer, 
as  he  did  not  hear  his  name  called,  a  for- 
feiture of  the  recognizance  will  be  set 
aside.— People  v.  Baer,  7  N.  Y.  8.  660. 

7.  Judgment  entered  on  a  forfeited  re- 
cognizance will  not  be  discharged  on  the 
ground  that  defendant  was  afterwards  sur- 
rendered, tried,  and  acquitted,  unless  it  is 
proved  that  the  complainant  and  the  prin- 
cipal witnesses  for  the  people  were  sub- 
pcenaed,  and  had  notice  of  the  subsequent 
arraignment  in  court,  when  acQuittal  was 
had.— People  v.  Smith,  7  N.  Y  8.  869. 

8.  Where  a  defendant  whose  recogni- 
zance has  been  forfeited  is  afterwards  sur- 
rendered by  his  surety,  tried,  and  dis- 
charged, complainant  not  appearing,  judg- 
ment on  the  forfeited  recognizance  will 
not  be  vacated  on  the  certificate  of  the  dia- 
trict  attorney  that  the  people  have  lost 
no  rights  by  defendant's  failing  to  appear 
when  his  case  was  first  called,  but  it  must 
be  shown  that  complainant  and  the  princi* 
pal  witnesses  for  the  people  were   sub- 

f>cpnaed,  and  diligence  used  to  bring  them 
Dto  court  when  the  prisoner  was  tried  and 
discharged.— People  v.  Samuels,  7  N.  Y.  & 
659. 

9.  A  judgment  on  a  forfeited  recogni- 
zance will  be  vacated,  where  accused  was 
confined  to  his  house  by  illness  on  the  day 
set  for  trial,  and  died  soon  after. — People 
V.  Peristein,  7  N.  Y.  a  662. 

10.  Defendant  was  produced  by  his  sure- 
ty on  the  day  set  for  trial,  but,  complain- 
ant failing  to  appear,  though  subpoenaed, 
the  case  was  adjourned  to  another  day, 
when  defendant  was  again  produced;  com- 
plainant again  failing  to  appear,  after  hav- 
ing been  subpcBuaed.    Afterwards  the  case 
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was  again  called,  and  neither  defendant 
nor  complainant  appearing,  neither  hav- 
ing been  summoned,  defendant's  recogni- 
zance was  forfeited.  The  surety  after- 
wards surrendered  defendant,  and  he  was 
discharged:  complainant  again  failing  to 
appear.  Held,  that  the  judgment  on  his 
recognizance  should  be  vacated. — People 
V  Higgins,  7  N.  T  8.  668. 

11  A  forfeited  recognizance  will  be  dis- 
charged, where  it  appears  that  the  default 
was  caused  by  the  prisoner's  removal  from 
his  former  place  ot  employment  and  resi- 
dence; that  his  security  did  not  know  of 
the  default  till  after  the  forfeiture;  and 
that  the  prisoner  was  afterwards  con- 
victed, and  the  fine  paid;  and  it  does  not 
appear  tbat  the  people  lost  any  rights  by 
the  delay.— People  v.  Klynn,  TN.  Y  8.661. 

12.  A  judgment  on  a  forfeited  recogni- 
zance will  be  vacated,  where  the  surety 
afterwards  produces  the  accused  in  court, 
and  he  pleads  guilty,  and  pavs  a  fine. — 
People  v.  Perlstein.  7  N.  Y  8.  662. 

18.  Where  defendant  has  forfeited  his 
bail,  and  judgment  has  been  entered  there- 
on, the  Judgment  cannot  be  vacated  be- 
cause defendant  is  afterwards  snrrendered, 
tried,  and  acquitted,  unless  it  appears  that 
the  prosecution  has  not  been  deprived  of 
proofs  by  the  delay;  and  the  certificate  of 
the  district  attorney  is  not  sufScient  evi- 
dence on  that  point.— People  v.  Tietjen,  7 
N.  Y.  8.  642. 

14.  Where  the  security  for  one  accused 
of  keeping  open  on  Sunday  a  place  for 
sale  of  liquor  made  effort  to  secure  his  due 
attendance,  but  failed,  and  the  prisoner 
afterwards  appeared,  was  convicted,  and 
paid  a  fine,  the  forfeited  recognizance  will 
be  discharged.— People  t.  Brady,  7  N.  Y. 
a  601. 

Bailment. 

8«e  Qarriart;  Pledg*;  Wanhouumttt. 

BANKS  AND  BANKING. 

Deposits. 

1.  On  supplementarv  proceedings  against 
one  of  the  heirs  of  a  aecedent's  estate,  the 
cashier  of  a  bank  disclosed  that  funds  had 
been  deposited  in  the  bank  to  the  credit 
of  the  estate.  A  receiver  was  appointed, 
who  sent  to  the  bank  a  written  notice  stat- 
ing the  appointment  of  the  receiver,  and 
demanding  payment  of  the  heir's  share  of 
the  deposit,  and  alleging  that  the  amount 
was  due  the  heir  by  virtue  of  a  check 
drawn  by  the  executor  of  the  estate  in 
favor  of  the  heir,  and  sent  to  the  heir, 
like  bank  disregarded  the  demand,  and 
paid  the  check  when  presented.  HM, 
that  the  receiver  could  recover  of  the  bank 
so  much  of  the  heir's  share  as  was  neces- 
sary to  satisfy  the  execution,  together  with 


interest,  costs,  and  commissions. — O'Con- 
nor V.  Mechanics'  Bank,  7  K.  Y.  8.  380. 

2.  Where  money  is  deposited  in  a  bank, 
and  the  depositor  receives  from  the  bank 
a  deposit  book  containing  a  rule  reqniring 
depositors  to  draw  money  by  written  order 
or  power  of  attorney,  this  condition  of  the 
contract  of  deposit  does  not  impair  the 
rights  of  the  depositor  as  a  creditor  of  the 
bank,  and  his  donee  may  draw  the  money 
without  a  written  order  or  power  of  attor- 
ney signed  by  Uie  depositor. — Gammondr. 
Bowerv  Sav.  Bank,  7N.  Y.  8.  321. 

8.  Where  there  is  a  gift  eau*a  mortU  ot 
money  on  deposit  in  a  bank  and  s  delivery 
to  the  donee  of  the  bank-book,  and  the 
bank  pays  the  money  to  the  donor's  ad- 
ministrator after  receiving  notice  of  the 
donee's  claim,  the  donee  is  not  compelled 
to  look  to  the  administrator,  bat  may  re- 
cover from  the  bank. — Walsh  y.  Boweiy 
Sav.  Bank,  7  N.  Y.  8.  669. 

Offloera — Bonds. 

4.  The  conditions  of  a  bank  cashier's 
bond  were  that  he  should  honestly  and  in 
good  faith  perform  all  his  doties.  and  all 
duties  Incident  to  the  office  of  cashier,  and 
all  duties,  acts,  and  work  required  by  the 
bank  or  its  directors,  and  "in  all  respects 
conduct  honestly  and  in  good  faith  towards 
or  in  respect  to  said  bank,  its  moneys  and 
securities,  and  the  moneys  and  securities 
of  any  other  person  or  persons  left  in  any 
manner  with  said  bank."  To  secure  ac- 
commodations from  the  bank,  a  stock- 
holder assigned  his  stock  to  the  cashier,  to 
be  held  by  him  as  collateral  security,  and 
the  bank  issued  to  him  new  certificates  of 
stock,  canceling  the  old  ones.  SeU,  that 
the  sureties  were  liable  for  conversion  of 
the  stock  by  the  cashier. — Walden  Nat. 
Bank  v.  Snyder,  7  N.  Y.  S.  034. 

6.  The  sureties  of  a  national  bank  cash- 
ier cannot,  as  defendants  in  an  action  to 
recover  for  the  cashier's  wrongful  conver- 
sion of  stock,  attack  the  validity  of  tiie 
transaction  by  which  the  bank  issued  stock 
to  the  cashier,  by  alleging  that  he  held  the 
stock  in  violation  of  the  United  States  bank- 
ing act,  which  prohibits  a  bank  from  mak- 
ing loans  or  discounts  on  the  security  of 
the  shares  of  its  own  capital  stock,  as  only 
the  government  couldquestion  the  validity 
of  the  transaction. — Walden  Nat.  Bank  v. 
Snyder,  7  N.  Y.  8.  »34. 

Saviiigs  banks — Deposita. 

6.  A  provision  in  the  by-laws  ot  a  snvinin 
bank,  signed  by  depositors,  that  the  "bank 
will  not  be  responsible  for  frauds  commi^ 
ted  on  the  officers  by  producing  the  pass- 
book and  drawing  money  without  the 
knowledge  or  consent  of  the  owner, '  does 
not  discharge  the  bank  from  obligation  to 
exercise  ordinary  care  as  to  the  identity  of 
persons  presenting  pass-books.    Following 
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Appleby  T.  Bank.  63  N.  Y.  18.— Baling  t. 
German  Sav.  Bank.  7  N.  Y.  S.  643. 

7.  Where  defendant  savings  banlc  paid 
money  to  S. .  who  presented  plaintiff's  pass- 
book and  forged  his  name,  testimony  of  the 
bank's  officer,  whose  duty  it  was  to  exam- 
ine the  signatures,  that  after  making  com- 
parison he  could  readily  distinguish  the 
genuine  signatures  from  the  forgeries;  that 
he  did  not  ask  S.  any  of  the  questions  as  to 
his  birthplace,  a^e,  etc,  which  facts  are 
always  set  opposite  a  depositor's  name  for 
future  identification;  that  the  signature 
was  such  a  good  Imitation  that  he  did  not 
think  he  could  be  mistaken;  that  he  was 
frequently  so  busy  that  he  did  not  have 
time  to  ask  the  questions:  and  that,  on  ac- 
count of  the  rush  of  business,  if  a  signature 
presented  "is  a  tolerably  good  signature, 
we  have  it  paid  without  any  questions. " — 
presented  a  question  of  defendant's  negli- 
gence for  the  jury.— Baling  V.  QermanSav. 
Bank,  7  K.  Y.  8.  642. 

8.  In  an  action  to  recover  money  on  de- 
posit, a  witness  for  defendant  testified  that 
plaintiff's  pass-book  was  presented  at  the 
bank  when  the  regular  teller  was  absent, 
and  the  money  was  drawn  out  in  each  case 
a  day  or  two  after  being  deposited,  and  in 
about  the  same  amounts,  and  paid  by  him  to 
the  person  presenting  the  pass-book,  whom 
ha  believed  to  be  plaintiff,  but  whom  he  did 
not  know.  Plaintiff  denied  having  pre- 
sented the  pass-book  or  received  or  author- 
ised the  several  payments.  HM,  that  the 
questions  whether  she  did  or  not.  or  wheth- 
er the  pass-book  was  stolen  from  her  and 
clandestinely  presented  to  the  bank,  and 
the  money  obtained  by  a  third  person,  were 
for  the  mrj. — Fox  v.  Onondaga  County 
8av.  Bank.  7  N.  Y.  8.  17. 

9.  Laws  N.  Y.  1875,  c.  871,  g  82,  as  amend- 
ed by  Laws  N.  Y.  1878.  c.  847.  in  respect  to 
savings  banks,  provides  that  the  deposits 
shall  DO  paid  to  a  depositor  or  bis  legal 
repreaentative,  after  demand  and  previous 
notice,  under  regulations  prescribed  by  the 
board  of  trustees,  which  are  to  be  con- 
spicuously posted  in  the  place  of  business, 
and  printed  in  the  pass-book  furnished  by 
the  bank,  and  whidi  shall  be  evidence  be- 
tween it  and  depositors  of  the  terms  on 
which  deposits  are  made;  but  that  no  pay- 
ments will  be  made  unless  the  pass-booK  be 
produced,  and  the  proper  entry  made 
therein  at  the  time  of  the  transaction.  De- 
fendant adopted  a  by-law  providing  that 
"the  treasurer  will  endeavor  to  prevent 
frauds,  but  ail  payments  made  to  persons 
producing  the  pass-book  shall  be  deemed 
valid  payments,  and  discharge  the  bank 
from  any  further  liability. "  Held,  that  the 
question  whether  or  not,  under  such  agree- 
ment, the  bank  was  negligent  in  mciking 
advances  on  the  pass-book  of  plaintiff  to 
one  presenting  it  and  who  was  believed  by 


the  paying  teller  to  be  the  plaintiff,  whom 
the  teller  aid  not  know,  was  for  the  Jury. 
—Fox  V.  Onondaga  County  8av.  Bank,  7 
N.Y.  ai7. 


See  Wm. 


Bequest. 


Bill  of  Particulars. 

Se«  JaM  and  Slander,  1,  Pleading,  14, 

Bills  and  Notes. 

See  Negotiable  Inttrumentt. 

Bona  Fide  Purchasers. 

See  Negotiable  Inetntmente,  1;  Vendor  and 
Vendee.  6-7. 

BONDS. 

Of  bank  cashier,  see  Banke  and  Banking, 

4,5. 
On  appeal,  see  Appeal,  12. 

Indemnity  bonds. 

1.  The  obligors  in  a  bond  given  to  a 
sheriff  to  protect  him  from  any  liability 
arising  from  the  levy  of  certain  executions 
are  chargeable  with  notice  of  a  prior  levy 
made  under  a  writ  which  inures  to  the 
benefit  of  their  judgment,  and  the  bond 
protects  the  sheriff  in  making  such  levy.— 
Grant  v.  Tefft,  7  N.  Y.  8.  129. 

2.  Defendants,  with  other  judgment  cred- 
itors, gave  the  sheriff  indemnifying  bonds 
to  protect  him  against  any  damages,  attor- 
ney's fees,  etc.,  by  reason  of  sales  of  per- 
sonal property  under  their  executions. 
The  sheriff  sold  the  property,  and  was  sued 
by  the  assignee  of  the  judgment  creditor, 
who  alleged  title  to  the  property.  After 
two  trials  the  suitwas  discontinued.  Held, 
in  a  snit  on  the  bond  for  attorney's  fees 
expended,  that  defendants  could  not  show 
that  they  had  notified  the  sheriff  not  to  de- 
fend the  suit,  as  the  other  creditors  were 
interested  in  the  defense,  and  did  not  con- 
sent to  its  discontinuance. — Grant  v.  Tefft, 
7  N.  Y.  8. 129. 

8.  The  obligors  in  a  bond  of  idemnity, 
given  to  a  sheriff  on  the  levy  of  certain  ex- 
ecutions, had  ag^ed  to  pay  counsel  fees 
incurred  by  the  sheriff.  The  sheriff,  in  a 
a  suit  on  the  bond,  showed  payment  of 
1 1.000  counsel  fee,  bnt  did  not  prove  that 
it  was  reasonable.  Held,  thatthe  payment 
was  presumptive  evidence  of  its  reason- 
ableness, when  it  was  neither  attacked  by 
the  answer  of  defendants  nor  by  evidence 
at  the  trial,  and  was  sufficient  to  sustain  a 
verdict  for  plaintiff.— Grant  T.  Teflt,  7  N. 
Y.  ai2». 
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Action  on. 

4  In  a  suit  on  a  bond  given  to  a  Bheriff 
to  protect  him  from  any  liability  arisine 
from  the  levy  of  certain  execntions,  parol 
evidence  by  defendants  of  conditions  that 
the  sberifl  would  pay  the  amount  of  their 
executions  out  of  the  sale  of  the  property 
levied  upon,  if  they  would  give  him  the 
bond,  is  inadmlsBible.— Grant  v.  Tefft,  7  N. 
Y.  a  189. 

SOUNDABIES. 
Evidence,   declarations  of    g^ntor,   see 

Evldenoe. 

1.  Testimonyofdedarationsofagrantor, 
before  the  execution  of  a  deed,  tending  to 
establish  a  bonndary  other  than  that  made 
by  the  deed  as  construed  by  the  court  on 
appeal,  is  inadmissible,  as  its  effect  would 
be  to  convey  land  by  parol  in  contraven- 
tion of  the  statute  of  frauds. — Harris  v. 
Oakley,  7  N.  Y.  8.  283. 

Calls. 

2.  The  owner  of  a  lot  in  the  city  of  Roch- 
ester, pf  the  area  of  about  one-half  acre, 
rectangular  in  form,  fronting  274  feet  on  a 
street,  and  abutting  on  the  rear  for  the 
same  distance  on  a  canal,  the  location  of 
both,  as  well  as  the  other  lines,  being  un- 
disputed, conveyed  a  portion,  by  descrip- 
tion, of  "187  feet  front  and  rear,  measur- 
ing from  G.  H.'s  north  line  on  G.  street, 
and  also  187  feet  from  G.  H.'ssouth  line  on 
the  canal;  being  the  piece  of  land  occu- 
pied as  a  garden  by  the  grantor. "  The  lot 
was  divided  by  a  fence,  one  side  being 
used  as  a  garden;  the  fence  starting  on  G. 
street  midway,  but  striking  the  back  line 
at  the  canal  at  a  point  19^  feet  from  the 
middle  of  the  lot.  The  fence  was  not 
mentioned  in  the  deed.  Held,  that  the  ref- 
erence to  the  garden  was  too  indefinite  to 
control  the  calls  for  exact  distances  from 
known  bounds,  and  the  divisional  point  on 
the  canal  should  be  located  187  feet  from 
G.  H.'8  line.— Harris  v.  Oakley,  7  N.  Y.  8. 
282. 

8.  The  owner  of  land  on  a  bay  conveyed 
an  acre  at  the  end  of  the  track  nearest 
the  bay,  described  as  follows:  "Beginning 

•  •  •  by  the  beach,  running  •  •  • 
along  the  beach  to,  "eta  In  the  general 
description  of  the  tract  It  was  bounded 
"  easterly  by  the  said  beach. "  The  grantee 
was  given  the  privilege  of  a  road  from  the 
middle  of  the  front  of  the  lot  to  the  bay, 
and  also  half  the  drift  coming  on  shore  in 
front  of  the  lot,  and  all  the  other  privileges 
of  the  beach  were  reserved  by  the  grantor, 
who  bound  himself  not  to  build  any  house 
in  front  of  the  lot  The  courses  and  dis- 
tances would  not  carry  the  boundary  to 
high-water   mark.    Held,  that  the  beach 


did   not  pass   by  the   deed.- 

Townsend,  7  N.  Y.  8.  163. 


-Benson  ▼. 


BBEAOH  OF  MARBIAGE 

PROMISE. 

Suit  by  divorced  woman  under   maiden 
name,  see  JHtoree,  8. 

Defenses. 

1.  Cohabitation  by  plaintiff  prior  to  the 
promise  constitutes  no  defense  to  an  ac- 
tion for  breach  of  marriage  promise,  where 
the  promise  was  made  with  knowledge  of 
the  facL— Rich  v.  Mayer,  7  N.  Y.  8.  88l 

Erldenoe. 

2.  In  an  action  for  breach  of  promise  of 

marriage,  the  pecuniary  circumstances  of 
defendant  may  be  shown  by  general  repu- 
tation.—Chellis  V.  Chapman,  7  N.  Y.  a  Wl 

8.  One  whom  defendant  has  requested  to 
communicate  his  matrimonial  wishes  to 
plaintiff  may  testify  that  she  communicated 
to  plaintiff 'the  conversation  with  defend- 
ant—Chellis  V.  Chapman,  7  N.  Y.  a  78. 

4.  Where  the  answer  charges  that  plain- 
tiff was  never  attached  to  defendant,  and 
evidence  has  been  adduced  to  sustain  the 
averment,  plaintiff  may  testify  in  oppod- 
tion  thereto.— Chellis  t.  Chapman.  7  M.  Y. 

a  78. 

6.  Allowing  defendant  to  be  asked  on 
cross-examination,   'Were  you    ever   en- 

?:aged  to  marrjr  any  other  woman  aside 
rom" plaintiff?  is  harmless  error,  when  be 
answers  in  the  negative,  saying,  'Never 
had  any  real  settled  engagement;  no  more 
than  talk  from  one  time  to  another;  no 
bargain  made."— Chellis  v.  Chapman,  7  N. 
Y.  8.  78. 

6.  Where  plaintiff,  in  an  action  for 
breach  of  marriage  promise,  on  cross-ex- 
amination has  testified  that  she  was  then 
unwilling  to  marry  defendant,  she  may 
testify  on  re-examination  to  the  reason  of 
her  unwillingness. — Chellis  v.  Chapman,  7 
N.  Y.  a  78. 

Damages. 

7.  A  charge  that  the  Jury  may  aOow 
punitive  damages  in  their  discretion,  if 
they  find  that  defendant  was  actuated  bv 
dishonest  motives,  is  noterroneous.^-Cbu- 
lis  V.  Chapman,  7  N.  Y.  S.  78. 

8.  Where  defendant  was  a  farmer  of 
some  means,  74  years  of  age,  and  plaintiff 
was  46,  and  had  given  up  a  position  as  prin- 
cipal of  a  public  school  at  defendant's  re- 
quest a  verdict  for  $8,000  will  not  be  set 
aside  as  excessive. — Chellis  ▼.  CliapmaD,  7 

N.  Y.  a  7a 

BBTDGES. 

Injuries  troxa.  deftets. 

1.  In  an  action  for  the  loss  of  hones 
caused  by  defects  in  defendant's  bridge. 
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plaintifTs  driver  testified  that  on  approach- 
ing the  bridge  be  saw  that  the  planks  were 
separated,  and  thought  it  made  the  bridge 
unsafe,  and  that  he  therefore  stopped  and 
looked  at  it,  but  decided  to  take  the  chances 
of  trying  to  go  over,  and  that  it  was  in  the 
same  condition  as  it  was  the  day  before, 
when  he  had  crossed  in  safety.  Held,  that 
he  was  guilty  of  contributory  negligence, 
which  precluded  a  recovery,  unless  the  ac- 
cident did  not  result  from  the  defect  from 
which  the  danger  was  apprehended.  — 
Travis  v.  Town  of  Carrollton,  7  N.T.  8.  231. 
Bights  of  corporations. 

2.  Petitioner  was  incorporated  under 
Laws  N.  T  1867,  c  393,  to  build  a  bridge 
within  a  certain  time  or  forfeit  all  rights 
under  the  act.  Laws  1885,  c.  892.  extended 
the  time,  and  provided  that  the  bridge 
should  be  for  railway,  foot,  and  carriage 
travel.  Held  that,  as  the  legislature  had  no 
power  to  make  the  provision  for  railroad 
travel,  under  Const  N.  Y  art.  8,  §  18,  pro- 
viding that  the  legislature  shall  not  pass  a 
private  or  local  bill  granting  the  right  to 
lay  down  railroad  tracks,  or  provide  for 
building  bridges  and  chartering  companies 
for  such  purpose,  the  extension  of  time 
granted  to  the  petitioner  must  fall  with  the 
condition  upon  which  it  was  granted. — In 
re  New  York  &  L.  L  Bridge  Co.,  7  N.  Y  8. 
445. 

Biirdeu  of  Proof. 

8m  Btidtnce,  t, 

BURGLABY. 

Indietment. 

Under  Pen.  Code  N.  Y.  §  498,  providing 
that  a  person  who,  "with  intent  to  commit 
a  crime  therein,  breaks  and  enters  a  build- 
ing, or  a  room,  or  any  part  of  a  building. " 
(defined  b^  section  604  to  include  an  "in- 
closure, ")  is  guilty  of  burglary  in  the  third 
degree,  an  Indictment  which  alleges  that 
accused  broke  and  entered  certain  "stove- 
works,"  without  stating  that  the  works 
were  a  building,  or  a  room,  or  a  part  of  a 
building,  is  defective,  and  the  defect  is 
not  such  "an  imperfection  in  matter  of 
form"  as  is  cured  by  Code  Crim.  Proc.  N. 
Y.  §  886.— People  v.  Haight,  7  N.  Y.  a  89. 


See  OeauUriM. 


Burial. 


OABSIEBS. 

8ee,  also,  Borie  and  Street  BaHroadt;  Sail- 
road  Companies. 

Imbb  of  goods. 

1.  Where  a  carrier  fafls  to  give  a  receipt 
or  to  make  any  other  written  contract  for 
the  shipment  of  plaintiff's  property,  it  will 


not  be  absolved  from  liability  for  the  neg- 
ligent destruction  of  such  property  by  evi- 
dence that  plaintiffs  or  their  agent  pre- 
viously knew  of  conditions  in  the  shipping 
bills,  or  receipts  given,  which  would  dis- 
charge defendant  from  liability  in  this  in- 
stance.—Reed  V.  Fargo,  7  N.  Y.  8.  186. 
Injuries  to  baggage. 

2.  Plaintiff's  baggage  was  delivered  to 
defendant  in  good  and  dry  condition  on 
September  2d,  at  Larrimore,  and  was  by  it 
brought  through  to  St.  Paul,  whence  bv  an- 
other road  it  was  brought  to  New  York, 
where,  upon  its  arrival,  on  September  6th, 
it  was  found  to  be  damaged  by  water. 
There  was  evidence  that  It  rained  very 
hard  and  nearly  or  quite  all  night  of  the 
day  on  which  defendant  received  the  bag- 
gage, and  that  it  reached  St.  Paul  on  the 
morning  of  September  8d.  There  was  evi- 
dence that  it  was  not  exposed  to  the  action 
of  water  after  it  reached  St.  Paul.  The 
mould  on  the  baggage  tended  to  show  that 
the  injury  was  not  of  a  date  later  than  the 
arrival  in  St.  Paul.  Held,  that  the  evi- 
dence justified  the  finding  that  the  bag- 
gage was  injured  while  in  defendant's  pos- 
session, between  Larrimore  and  St.  Paul. 
— Estes  V.  St  Paul,  M.  &  M.  R.  Co..  7  N. 
Y.  B.  863. 

8.  Where  the  agent  of  a  railroad  com- 
pany checks  the  baggage  of  a  passenger 
over  a  different  route  from  the  one  agreed 
on,  and  it  is  injured  while  on  such  route, 
the  company  is  liable  as  an  insurer. — Estes 
V.  St.  Paul,  M.  a  M.  R  Co.,  7  N.  Y.  S.  868. 
Liability  for  negligence — Express 

messenger. 

4.  An  agreement  between  a  railroad  com- 
pany ana  an  express  company,  that  the 
former  shall  not  be  liable  for  an^  injury 
done  to  an  employe  of  the  latter,  it  being 
part  of  a  contract  by  which  the  former 
was  to  carry  goods  for  the  latter  at  special 
rates,  and  to  allow  a  messenger  of  the  lat- 
ter to  go  on  each  train  free  of  charge,  does 
not  exonerate  the  railroad  company  from 
liability  for  its  negligence  resulting  in  the 
death  of  a  messenger,  who  was  ignorant  of 
such  agreement. —  Kenney  ▼.  New  York 
Cent  &  H.  R  R  Co.,  7  N.  Y.  8.  855. 

Cattle. 
Negligent  killing,  see  BaOroad  OompaniM, 

CEMETEBIES. 

Bight  of  burial — Jurisdiction. 

1.  A  person  purchasing  the  right  of  buri- 
al in  ground  consecrat-ed  for  the  exclusive 
purpose  of  the  burial  of  persons  who  die 
in  communion  with  the  Roman  Catholic 
CSiurch  submits  the  question  as  to  his  dy- 
ing In  communion  therewith  to  the  exclu- 


Digitized  by 


Google 


974 


INDEX. 


Bive  JnriBdiction  of  the  authorities  of  such 
church,  whose  Judgment  thereon,  it  being 
B  spiritual  matter,  cannot  be  questioned  in 
the  civil  courts.— McQuire  t.  Trustees  of 
St.  Patrick's  Cathedral,  7  N.  Y.  8.  845. 
Bight  of  burial— Iiiodnse. 

a.  Where  the  right  of  burial  in  a  certain 
cemetery  is  a  mere  license,  it  confers  no 
such  property  rights  as  are  enforceable  in 
equity. —  McGuire  t.  Trustees  of  St.  Pat- 
ricl£'B  Cathedral,  7  N.  Y.  &  846. 
Zasement. 

8.  In  the  absence  of  further  testimony  on 
the  snblect,  no  such  agreement  for  the 
grant  of  an  easement  as  is  enforceable  in 
equity  can  be  implied  from  the  following 
receipt:  "Received  from  John  McGuire 
ten  dollars,  being  the  amount  of  purchase 
money  of  a  grave,  two  feet  by  eight,  in 
Calvary  Cemetery,  with  privilege  to  erect 
a  headstone  thereon.  [Signed]  D.  Brbn- 
NAK,  Supt.  of  Office  of  Calvary  Cemetery. 
Grave  0,  plot  F,  section  H,  range  S6,  "—the 
payment  of  the  consideration,  and  the  buri- 
al of  the  purchaser's  wife  in  such  grave, 
not  being  a  part  performance  of  such  an 
agreement.  —  McGuire  t.  Trustees  of  St 
Patricic's  Cathedral.  7  N.  Y.  8.  846. 

4.  No  formal  deed  is  necessary  to  confer 
the  exclusive  right  to  the  use  of  « lot  in  the 
cemetery  for  burial  purposes.  Oral  per- 
mission 18  sufficient— Conger  v.  Weyant,  7 
N.  Y.  8.  809. 

6.  Where  defendant's  familv  used  a  lot 
for  burial  purposes,  without  objection,  for 
over  20  years,  grave-stones  being  erected, 
marlied  with  the  initials  of  the  family,  the 
manager  of  the  cemetery  association  rec- 
ognizing their  right,  and  a  memorandum  of 
the  sale  of  the  lot  to  defendant  being 
shown  in  the  manager's  handwriting,  a  sale 
to  defendant  of  the  right  to  use  such  lot 
was  sufficiently  shown. — Conger  v.  Wey- 
ant 7  N.  Y.  S.  809. 

6.  More  than  20  years'  possession  under 
a  claim  of  title  will  defeat  ejectment  for  a 
lot  in  a  cemetery.— Conger  v,  Weyant,  7 
N.  Y.  a  809. 

CEBTIOBASI. 

Pleading. 

A  petition  for  e«rtiorari,  which  clearly 
states  the  grounds  of  the  complaint,  should 
not  be  quashed  because  it  also  sets  out 
other  grounds  not  material  to  the  questions 
involved.— People  v.  McComber,  7  N.  Y. 
S.  71. 

CHAMPERTY  AND  HAIN- 
TENANC^. 

Oonveyanoe  of  land. 

8  Rev.  St  N.  Y.  (7th  Ed.)  p.  S196,  &  147, 
providing  that  conveyances  of  land,  in  the 


actual  possession  of  another,  claiming  un- 
der an  adverse  title,  at  the  time  of  the  de- 
livery thereof,  shall  be  absolatslj  void. 
does  not  apply  to  a  case  where  both  par- 
ties claim  under  a  common  grantor,  and 
the  party  in  possession,  by  mistalce  in  the 
construction  of  his  deed,  holds  land  not 
embraced  therein.— Harris  t.  Oakler,  7  K. 
Y.  S.  282. 


See  Equity. 


Chancery. 


Chance  of  Venue. 

See  Venue  in  OieU  0(ut$. 

CHABITIES. 

VallcUty  of  bequest. 

1.  A  bequest  for  the  purpose  of  ci eating 
and  maintaining  a  "musical  college,  'with- 
out any  directions  or  the  expression  of 
testator's  wishes  as  to  a  plan  for  its  work- 
ing, is  void  for  uncertainty. — People  v.  !£- 
monson,  7  N.  Y.  S.  861.» 

2.  1  Rev.  St.  N.  Y.  p.  784.  §  96.  provides 
that  every  trust  power,  unless  its  ezeco- 
tion  is  made  expressly  to  depend  on  the 
will  of  the  grantee,  is  imperative,  and  may 
be  enforced  in  equity  for  the  benefit  of  in- 
terested persons.  Section  97  provides  that 
a  trust  power  does  not  cease  to  be  impera- 
tive where  the  grantee  has  the  right  to  se- 
lect any,  and  exclude  others,  of  the  desig- 
nated beneficiaries.  Sections  100, 101,  pro- 
vide that  if  the  trustee  of  a  power  die  with- 
out executing  it,  or  if  a  will  create  a  power 
ih  trust  without  designating  a  trustee,  the 
court  of  chancery  shall  execute  the  power. 
Held,  that  the  same  rules  were  applicable 
to  trusts  for  charitable  uses  as  to  powers 
in  trust;  and  whether  the  will  created  the 
one.  or  conferred  the  other,  it  could  not  be 
held  valid,  unless  sufficiently  definite  in 
subject  and  object  to  be  enforced  by  jodi- 
cial  decree.— "Tilden  v.  Green.  7  N.  i.  S. 
38a.« 

8.  A  testator,  by  a  claase  in  his  will,  re- 
quested his  executors  and  trustees  to  obtain 
an  act  of  incorporation  for  an  institution 
to  be  known  as  the  "Tilden  Trust;"  and  in 
case  such  institution  should  be  incorpo- 
rated in  a  form  and  manner  satisfactory  to 
them,  within  the  time  limited  by  the  will 
to  organize  the  corporation,  they  were  to 
designate  the  first  trustees  thereof,  and  to 
convey  to.  or  apply  to  the  use  of.  such  corpo- 
ration, the'rest,  residue,  and  remainder  of 
the  testator's  estate  not  specifically  dis- 
posed of,  or  so  much  thereof  as  they  miglit 
deem  expedient  In  case  such  institution 
should  not  be  incorporated  within  t^e  tine 
mentioned,  or  If  the  executors  should  deem 
it  inexpedient  to  convey  said  "residue,  *  or 
any  part  thereof,  to  such  institntion.  they 
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I  to  apply  it  to  soch  charitable,  educa- 
tl,  and  scientific  purpoaea  as  in  their 


were 

tional, 

Judgment  would  render  the  said  "residue 

the  most  beneficial  to  interests  of  mankind. 

Beld  that,  whether  the  prorision   created 

ft  trust  or  a  power  in  trust,  it  was  void  for 

indefiniteness.— Tilden  y.  Oreen,  7  N.  Y.  8. 

883. 

4.  The  will  created  various  special  trusts, 
and  one  clause  provided  that  these  should 
be  distinct  and  separate  from  the  "general 
trnst. "  Another  clause  referred  to  the 
power  of  the  trustees,  during  the  contin- 
uance of  "the  trust"  of  testator's  general 
estate,  to  apply  any  surplus  income  towards 
the  "special  trusts; "  and  in  other  places  the 
will  referred  to  the  residue  of  the  property, 
after  instituting  the  several  trusts  for 
specific  persons,  as  constituting  the  subject 
of  "the  trust "  Held,  in  view  of  the  fact 
that  the  executors  and  trustees,  if  they 
withheld anyportlon  of  the  residue  from 
the  Tilden  Trust,. were  still  directed  to 
apply  it  to  charitable,  educational,  and 
scientific  purposes;  and  that,  even  after 
the  incorporation  of  the  Tilden  TVust, 
they  were  not  positively  directed  to  en- 
dow it,— that  toe  first  provision  of  the 
•aid  clause,  providing  for  endowing  the 
Tilden  Trust,  could  not  be  considered  as  a 
specific  trust,  distinct  from  the  latter  por- 
tion of  that  clause,  and  so  upheld. — Tilden 
y.  Green.  7  N.  T.  8.  882.» 

5.  A  testator  devised  all  his  property  to 
his  wife  for  life,  and,  after  her  death,  all 
the  remainder  left  by  her  "to  the  Roman 
Catholic  Church  of  the  Most  Uolv  Trinity, 
in  Montrose  Ave.,  Brooklyn,  £.  D.,  but 
under  the  foliowing  ordination;"  that  in 
each  year  a  high  mass  should  be  celebrated 
after  the  death  of  himself  and  wife,  for 
their  souls,  respectively,  and  a  part  of  the 
estate  should  be  used  in  aiding  poor 
students,  intending  to  become  Catholic 
priests  or  teachers,  and  a  part  to  establish 
a  Catholic  newspaper,  aeld,  that  the  de- 
vise was  valid,  and  did  not  create  a  trust, 
but  vested  the  fee-simple  title  to  the  prop- 
erty in  the  church.— Ruppel  v.  Schfegel, 
7  K.  Y.  8.  938. 

6.  A  bequest  "to  the  American  Bible  So- 
ciety, •  *  *  to  be  used  by  said  society 
for  the  promulgation  of  the  Holy  Bible, " 
is  not  void  as  a  gift  in  trust,  without  a 
definite  or  ascertamable  beneficiair  capa- 
ble of  enforcing  the  trnst,  since  tne  gift 
was  limited  to  the  precise  use  for  which 
the  society  was  incorporated. — In  re  Look, 
7  N.  Y.  8.  39a 

Oode. 

Bee  SlatiOt*  Oited  and  Oentlnud. 

Collateral  Security. 
See  Ifegotiable  Inttrummt*,  9. 


COLLISION. 

Of  street  cars,  see  Sor»e  and  Street  Rail- 
roads, 11, 13. 

Between  tug  and  row-boat. 

1.  In  an  action  for  personal  injuries 
caused  by  a  collision  of  defendants'  steam- 
tug  with  plaintiS's  row-boat,  evidence  that 
plaintiff,  on  looking  around,  saw  the  tug 
and  a  canal-boat  tied  to  a  dock  about  half 
a  mile  ahead  of  him;  that,  after  proceed- 
ing  about  a  hundred  feet  further,  on  again 
looking  around,  he  found  himself  between 
the  tug  and  canal-boat,  which  were  com- 
ing down  the  river  at  full  speed;  that  plain- 
tiff immediately  gave  alarm  to  the  tug  by 
loud  shouting,  which  was  joined  in  by  oth- 
er persons  near  by  on  the  river;  that  the 
tug  showed  no  response,  but  kept  right  on 
until  plaintiff's  boat  was  struck;  and  that 
it  was  light  at  the  time,  so  that  those  in 
charge  of  the  tug  could  see  half  a  mile 
down  the  river, — ii  suflScient  to  take  the 
case  to  the  jury  on  the  question  of  defend- 
ants' negligence. — Fitzsimmons  v.  McCon- 
nell,  7  K.  Y.  8.  809. 

3.  Where  there  is  evidence  that  plaintiff, 
as  soon  as  he  saw  the  tug,  commenced  back- 
ing his  boat;  that  he  had  time  to  back  his 
boat  half  a  dozen  or  a  dozen  strokes,  and 
was  going  rapidly  back  at  the  time  of  the 
collision;  and  that  the  tug  could  stop  in 
800  feet  by  merely  shutting  off  the  power 
without  reversing,— it  is  lor  the  jury  to 
pass  on  the  question  of  plaintiff's  contrib- 
utory negligence. — Fitzsimmons  v.  McCon- 
neU,  7  STY.  8.869. 

Commissioii. 

Of  executors,  etc.,  see  BxeexUon  and  Ad- 
ministrators, 8-10. 
real-estate  agent,  see  Faeior*  and  Brok- 
er*. 

Common  Carrier. 

8ee  Carriers. 

Complaint. 

8ee  Fleading,  1. 

C0MF0X7in)INO  FELONY. 

Wliat  oonstltnteB. 

1.  A  promise  by  a  father  to  repav  money 
embezzled  by  his  son  is  not  in  itself  an 
agreement  to  compound  a  felony. — Smith 
V.  Crego,  7N.  Y.  &88. 

Erldenoe. 

3.  In  an  action  on  a  note,  where  the  de- 
fense is  made  that  it  was  given  in  consid- 
eration of  an  agreement  to  compound  a 
felony,  statements  by  the  prosecuting  at- 
torney, contained  in  the  minutes  of  the 
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magistrate  who  conducted  the  prellminuy 
examination  into  the  felony,  are  not  admis- 
sible to  prove  such  an  agreement. — Smith 
▼.  Crego,  7  N.  Y.  8.  86. 

Conditional  Sales. 

See  Sale,  18. 

Oonsideiration. 

See  Oontraett,  8. 

Oonstable. 

See  Shaigi  and  Coiutable*. 

OONSTTTUnONAL  LAW. 

Special  lavs,  see  Bridget,  & 

Titles  of  laws. 

1.  Laws  K.  Y.  1884,  c.  619,  is  entitled 
"An  act  to  amend  chapter  410  of  the  Laws 
of  1882,  entitled  'An  act  to  consolidate  into 
one  act  and  to  declare  the  special  and  local 
laws  affecting  public  interests  in  the  city 
of  New  York,'  m  relation  to  the  commis- 
sioners of  accounts.  New  York  city. "  The 
amended  act  was  virtually  a  charter  of  the 
city,  being  an  act  to  consolidate  all  the 
special  and  local  acts  by  which  the  govern- 
ment of  the  city  was  carried  on,  and  from 
which  its  various  departments  derived  their 
power,  and  the  law  of  1884  was  simplr  an 
amendment  of  this.  Held,  that  the  title  of 
the  law  of  1884  was  sufficient.— In  re  Mc- 
Adam,  7  N.  Y.  S.  464. 

Retrospeotive  laws. 

2.  Code  Civil  Proc.  N.  Y.  §  401.  provided 
that  "if  after  a  cause  of  action  has  accrued 
against  a  person  he  departs  from  and  re- 
sides without  the  state,  or  remains  contin- 
uously absent  therefrom  for  the  space  of 
one  year  or  more,  the  time  of  his  absence 
is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action. "  After  an 
action  had  been  commenced,  but  before 
trial,  the  section  was  amended  by  the  act 
of  June  4,  1888,  so  as  to  require  tfie  debtor 
not  only  to  be  a  non-resident  of  the  state, 
but  to  be  absent  therefrom.  Held,  that  as 
the  effect  of  the  application  of  the  amend- 
atory act  to  the  pending  action  would  be 
to  deprive  the  plaintiff  of  a  cause  of  action 
which  was  valid  when  the  action  was  com- 
menced, the  amended  statute  could  not  op- 
erate retroactively  without  violating  the 
constitution  of  the  United  States,  prohib- 
iting the  states  from  passing  laws  impair- 
ing the  obligations  of  contracts. — First 
Nat.  Bank  v.  Bissell,  7  N.  Y.  S.  68. 

Dae  process  of  law. 

8.  Where  a  city  council  has  granted  a 
permit  to  build  frame  buildings  within  the 


fire  limits,  and  excavations  for  the  cellars 
have  been  made,  and  materials  contracted 
for,  and  partly  delivered,  and  the  work  of 
building  is  in  progress,  a  resolution  of  the 
coancil,  rescinding  its  former  action,  with- 
out notice  to  defendant  or  opportunity 
given  him  to  be  heard,  is,  in  the  absence  of 
any  public  necessity  for  such  action,  void, 
as  taking  property  without  due  process  of 
law. — City  of  Buffalo  ▼.  Chadeayne.  7  N. 
Y.  a  501. 

4.  Code  Civil  Proc.  N.  Y.  §f  85«,  857.  au- 
thorizing a  judge,  on  proof  by  affidavit 
that  a  witness  refuses  to  answer  a  legal 
question,  to  commit  him  to  jail  by  war- 
rant, are  not  unconstitutional  aa  depriving 
of  liberty  without  due  process  of  law,  in 
that  the  proceeding  is  ex  parte,  and  no  no- 
tice is  required. — In  re  McAdam,  7  N.  Y.  5. 
464. 

Police  power. 

6.  The  antboritT  conferred  npon  the 
board  of  electricsd  control  in  the  city  of 
New  York  by  Laws  1887,  c.  716,  §  4,  to  grant 
or  refuse  permits  for  the  continuance  of 
electrical  condnctors  above  ground,  where 
no  subways  have  been  provided  therefor, 
is  a  valid  exercise  of  the  police  power,  to 
the  extent  of  regulating  the  continnancr 
of  such  conductors  as  have  become  dan- 
gerous by  reason  of  defective  insulation.— 
United  States  Illuminating  Co.  ▼.  Grant,  7 
N.  Y.  a  788. 

Unusual  punishments. 

6.  Laws  N.  Y  1888,  c.  489,  §  5,  provides: 
"The  punishment  of  death  must  in  every 
case  be  inflicted  by  causing  to  pass  through 
the  body  of  the  convict  a  current  of  elec- 
tricity of  sufficient  intensity  to  cause  death. 
and  the  application  of  such  current  mast 
be  continued  until  such  convict  is  dead.' 
Seld,  that  where  a  person  sentenced  to 
death  under  this  law  assails  it  on  habeo) 
corpui  as  contravening  the  prohibition  by 
the  state  constitution  of  cruel  and  unnsn&l 
punishments,  the  burden  is  on  him  to  prove 
beyond  doubt  that  such  punishment  is 
cruel  and  unusual  in  order  to  overcome 
the  presumption  of  the  constitutionality 
of  the  law.— In  re  Eemmler,  7  N.  Y  a  l^V 

7.  The  burden  of  proving  that  Laws  N. 
Y  1888,  c.  480,  providing  that  the  death 
penalty  shall  be  inflicted  by  means  of  elec- 
tricity, violates  the  constitutional  prohibi- 
tion of  "cruel  and  unusual  punishments." 
is  on  him  who  assails  the  law  on  that 
ground.— People  v.  Durston,  7  N.  Y.  8. 813. 

8.  Where  the  validity  of  Laws  N.Y.lSgS. 
c.  489,  providing  that  the  death  penaltr 
shall  be  inflicted  by  means  of  electricity, 
is  assailed  on  the  ground  that  the  consti- 
tutional prohibition  of  "cmel  and  unnsual 
punishments"  has  been  violated,  evidence 
aliunde  the  statute  will  not  bo  received: 
but  it  will  be  concdosively  presumed  that 
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the  legislature  had  ascertained  the  facts 
necessary  to  determine  that  death  by  the 
mode  prescribed  was  not  a  cruel  punish- 
ment.—People  T.  DnrstoD,  7  N.  Y.  8.  818. 

CONTEMPT. 

Commitment  for,  see  Oongtitvtional  Lmt, 

3.4. 
To  enforce  payment  of  costs,  see  Di«<iret,  1. 

What  oonstituteB. 

1.  An  order  was  entered  restraining  cer- 
tain ofBcers  and  members,  including  appel- 
lant, from  disposing  of  the  property  of 
their  corporation,  and  was  served  on  the 
president  in  the  presence  of  appellant,  who 
had  notice  of  the  order  and  its  contents. 
Afterwards,  appellant  delivered  a  deed  of 
conveyance  of  the  property  described  In 
the  order.  Held,  that  appellant  was  guilty 
of  contempt,  and  was  properly  fined  $260 
and  committed  to  jail  for  six  months. — 
People  V.  Barnes,  7  K.  Y  8.  802. 

2.  On  an  examination  of  a  judgment 
debtor  in  supplementary  proceedings,  it 
appeared  that,  as  next  of  kin,  he  had  ob- 
tained letters  of  administration  on  his 
son's  estate,  and  had,  under  Code  Civil 
Proc.  N.  Y  §  1902,  instituted  proceedings 
against  a  railroad  company  for  the  killing 
of  his  son.  An  order  was  made  enjoining 
the  judgment  debtor  from  transferring  his 
property,  which  order  was  to  continae  un- 
til further  order  in  the  premises. "  Held, 
that  the  judgment  debtor  was  guilty  of  a 
contempt  in  afterwards  assigning  "all  his 
interest  of,  in,  and  to  the  estate  of  his  de- 
ceased son, "  as  the  necessary  effect  of  the 
transfer  was  to  impair  and  prejudice  the 
remedies  of  the  creditor. —  Wynkoop  v. 
Myers,  7  N.  Y.  8.  898. 

Power  to  punish. 

3.  Under  Code  Civil  Proc.  N.  Y.  §  2286. 
relating  to  contempts,  which  provides  that, 
"when  the  misconduct  proved  consists  of 
an  omission  of  an  act  or  duty  which  it  is 
yet  in  the  power  of  an  offender  to  perform, 
ne  shall  be  Imprisoned  until  he  has  per- 
formed it  and  paid  the  fine, "  defendants, 
who  willfully  disobey  a  subpoena  and  or- 
der requiring  the  production  of  certain 
books,  cannot  be  imprisoned  for  contempt 
upon  the  production  of  the  books  before 
the  final  order  committing  them  is  made. — 
Fenlon  v.  Dempsey,  7  N.  Y.  S.  438. 

4.  Where  a  judgment  debtor  is  guilty  of 
contempt  in  transferring  his  interest  in  the 
estate  of  his  deceased  son.  in  violation  of 
an  injunction,  and  there  has  been  no  set- 
tlement of  the  son's  estate  in  the  surro- 
gate's court,  and  the  amount  which  the 
judgment  debtor  would  receive  therefrom 
Ig  uncertain,  but  a  substantial  injury  has 
been  done  the  creditor  by  the  assignment, 

V.7N.Y.B. — 62 


the  court  will,  in  the  absence  of  a  certain 
measure  of  damages,  adopt  the  course  al- 
lowed by  Code  (fivil  Proc.  N.  Y  §  2284, 
and  impose  a  fine  of  $250,  and  costs.— Wyn- 
koop V.  Myers.  7  N.  Y.  8.  898. 
Procedure. 

6.  Under  Code  Civil  Proc.  N.  Y  S§  856, 
857.  authorizing  the  judge,  on  proof  by  af- 
fidavit that  a  witness  refuses  to  answer  a 
legal  question,  to  commit  him  to  jail  by 
warrant,  specifying  the  cause  of  commit- 
ment, etc.,  the  fact  that  notice  of  the  ap- 
plication was  given,  and  an  order  to  show 
cause  granted,  does  not  require  a  decision 
evidenced  by  an  order  in  writing,  as  the 
statute  does  not  require  notice  or  rule  to 
show  cause,  and  such  procedure  is  a  mere 
nuUity.— In  re  McAdam,  7  N.  Y.  8.  464. 

CONTINUANOB. 

COStB. 

1.  Where  an  application  for  postpone- 
ment  of  trial  is  granted,  with  an  order  that 
plaintiff  indemnify  defendant  for  costs  in 
preparation  for  trial,  such  order  includes 
witness  fees  paid  out,  which  were  ren- 
dered ineffectual  by  the  postponement, 
and  also  fees  paid  witnesses  who  did  not 
attend  court,  where  the  latter  cannot  be 
recovered  back. — Inderlied  v.  Whaley,  7  N. 
Y.  8.  74. 

2.  Under  Code  Civil  Proc.  N.  Y.  g  8>55, 
providing  that  it  may  be  required  as  a  con- 
dition to  granting  an  adjournment  of  a 
trial  that  the  adverse  party  shall  be  paid  "a 
sum  not  exceeding  $10,  •  *  •  besides 
the  fees  of  his  witnesses,  and  other  taxable 
disbursements,  already  made  or  incurred, 
which  are  rendered  ineffectual  by  the  ad- 
journment, "  the  court  has  no  powerto  im- 
pose payment  of  a  gross  sum.  as  $50  "for 
costs  and  expenses,  "as  a  condition. — Ken- 
nedy V.  Wood,  7  N.  Y  &  90. 
Conditioxis  of  granting. 

8.  Where  illegal  conditions  of  adjourn- 
ment are  imposed,  an  appeal  lies,  and  the 
right  thereto  is  not  waived  by  performance 
of  such  conditions  under  protest. — ^Ken- 
nedy v.  Wood,  7  N.  Y.  a  90. 

CONTBACTS. 

See,  also.  Account  Stated;  Alignment;  A*- 
ttgnmtnt  for  Benefit  of  Cr editor »;  Bond; 
Oarriern;  Covenanti;  Frauds,  Statute  of; 
Fraudulent  Oonveyanen;  Ouaranty;  In- 
turanee;  Landlord  and  Tenant;  Marine 
Inturanee;  Maritime  lAent;  Mechanic*' 
lAent;  Negotiable  Tnetrumenti;  Partner- 
ihip;  Pledge;  Principal  and  Agent;  Sale; 
Shteeifie  Performance;  Untry;  Vendor  and 
Vendee. 

Actions  on,  see  Platiding,  19. 

Of  corporations,  see  Corporation*,  7. 
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Beqnisites— Meeting  of  minds. 

1.  Where  the  holders  of  a  note  agree 
with  the  indorser  to  accept  a  certain  sum 
In  full  of  their  claim  against  it,  and  it  ap- 
pears that  the  intention  of  the  holders  was 
to  release  the  indorser,  but  to  reserve  the 
right  to  collect  the  balance  of  the  note 
from  the  maker,  while  the  indorser  intend- 
ed to  compromise  its  liability,  and  repos- 
sess itself  of  the  note,  there  is  no  contract 
between  the  parties,  and  payment  of  the 
Bum  agreed  on  is  not  an  accord  and  satis- 
faction as  to  either  indorser  or  maker. — 
Farmer  ▼.  Medico-Legal  Journal  Ass'n,  7 
N.  Y  S.  882. 

Validity. 

2.  Consolidation  Act  K.  Y.  §  8S,  provides 
that  any  person  violating  a  city  ordinance 
shall  be  deemed  guilty  of  a  misdemeanor. 
An  ordinance  of  tne  city  of  New  York  pro- 
hibits the  erection  of  an  awning  across  the 
sidewalk.  Held,  that  plaintiff,  who  had 
erected  an  awning  for  defendant  in  viola- 
tion of  the  ordinance,  could  not  recover 
either  on  the  illegal  contract,  or  on  a  Quan- 
tum fn«r^iY.— Brinkman  v.  Eisler,  7  K.  Y. 
8.  198. 

Consideration. 

8.  Where  plaintiff  was  employed  by  ae- 
fendants,  at  a  salary  of  $1,200  a  year,  to 
teach  a  class  of  a  certain  number  of  stu- 
dents, and  defendants  afterwards  increased 
the  size  of  the  class,  agreeing  to  give  plain- 
tiff additional  pay,  plaintiff  is  entitled  to 
recover  such  additional  pay,  the  extra 
work  being  sufficient  consideration  for  the 
agreement  to  pay  it. — Freeland  y.  Bacon, 
rN.  Y.  8.  674. 

Fubllo  policy. 

4.  An  agreement  or  arrangement  to  bring 
about  the  combination  of  all  the  firms  and 
corporations  engaged  in  sugar  refining  in 
the  United  States,  and  place  their  affairs  in 
the  hands  of  a  board,  which  is  to  have  con- 
trol of  the  business,  plainly  contemplates 
the  removal  of  competition,  and  the  ad- 
vancement of  prices  of  a  necessary  of  life, 
though  such  objects  be  not  expressed  by 
its  terms:  and  such  a  combination  is  un- 
lawful and  criminal,  under  Pen.  Code.  § 
108,  subd.  6,  making  it  a  misdemeanor  for 
two  or  more  persons  to  conspire  to  commit 
any  act  injurious  to  trade  or  commerce. — 
People  V.  North  River  Sugar  Refining  Co., 
7  N.  Y  8.  408  • 

6.  The  complaint  in  an  action  for  breach 
of  a  covenant  not  to  sell  asphalt  for  pave- 
ments and  blocks,  except  to  certain  per- 
sons in  certain  cities,  does  not  show  prima 
facie  that  the  contract  is  void  as  tending  to 
create  a  monopoly,  or  to  enhance  the  price 
of  asphalt  pavements.— Barber  Asphalt 
Paving  Co.  T.  Brand,  7  N.  Y.  8.  744. 


Construction. 

6.  Where  plaintiff  contracted  to  do  'all 
the  excavating"  in  building  a  house  for  t 
certain  sum,  and  upon  discovering  rock  it 
was  agreed  that  the  expense  of  blasting  ii 
should  be  bone  by  him  and  defendants 
equally,  the  settlement  was  a  fair  one.  and 
he  is  entitled  to  recover  the  amount  agreed 
on  in  addition  to  the  contract  price,  as  the 
term  "excavating"  does  not  necessarily  in- 
clude blasting.— Uellwig  ▼.  BlamenlMrg.  7 
N.  Y.  8.  746. 

7.  One  insurance  company  passed  nnder 
control  of  another  by  virtue  of  a  contnct 
whereby  the  latter  agreed  to  folfill  con- 
tracts entered  into  by  the  former  with  pol- 
icy-holders, "  to  the  same  extent  and  in  the 
same  manner  as  if  no  change  *  •  * 
should  take  place.'  Held,  that  this  was 
not  a  contract  to  pay  in  any  event  wliat 
might  be  due  on  the  policies,  but  to  fulfill 
the  contracts  the  same  as  if  no  change  had 
occurred,  and  that  a  receiver  of  the  fonner 
company  could  not  sue  on  a  guaranty  of 
such  contract  withoutshowing  that  the  for- 
mer company  would  have  been  aolvent  if 
the  consolidation  had  not  occurred,  or  that 
the  failure  of  policy-holders  to  obtain  re- 
dress resulted  from  the  mismanagement  of 
the  other  company. — Pierson  ▼.  Croak,  7 
N.  Y.  8.  578. 

8.  A  contract  by  which  a  contractor, 
who  is  about  to  extend  a  station  platfonn 
for  a  street-railway  company,  agrees  to 
indemnify  the  company  for  "any  damages 
arising  from  injuries  sustained  bv  mechaa- 
icB,  laborers,  or  other  persons,  by  reason 
of  accidents  or  otherwise,"  does  not  re- 
quire him  to  reimburse  the  company  for 
damages  paid  for  the  death  of  one  of  the 
contractor's  employes  who  was  killed  by 
the  negligent  operation  of  the  company's 
engine.  —Manhattan  Ry.  Co.  ▼.  Cornell.  7 
N.  Y.  8.  557. 

Performance. 

9.  Where  plaintiff  tenders  performance 
of  a  contract,  and  demands  performance 
by  defendant,  and  states  that  it  would  be 
satisfactory  if  defendant  closed  the  matter 
up  in  a  few  days,  but  immediately  after- 
wards again  tenders  performance,  there  is 
no  such  extension  of  time  as  involves 
either  a  withdrawal  of  plaintiff's  tender  or 
waiver  of  defendant's  default. — Hogan  v. 
Burton.  7  N.  Y.  8.  788. 

Actions  on  contracts. 

10.  Plaintiff  sought  the  recovery  of 
money  which  he  alleged  he  had  loaned  to 
a  corporation  through  F.,  its  president 
The  latter  claimed  that  the  money  was  ad- 
vanced in  pursuance  of  an  agreement  to 
purchase  of  him  a  controlling  interest  in 
the  stock  of  the  corporation,  and  that, 
plaintiff  not  being  able  to  raise  Uie  required 
amount,  the  arrangement  was  abandoned. 
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and  a  settlement  was  had.  A  receipt  in 
full  of  all  plaintiff's  claims  against  the 
president  was  shown.  Plaintiff  denied 
that  the  receipt  was  given  for  any  part  of 
the  money  sought  to  be  recovered,  bat  he 
was  not  corroborated;  and,  while  F.'s  char- 
acter was  impeached,  his  testimony  was 
corroborated  by  other  witnesses.  It  also 
appeared  that  subsequent  to  the  alleged 
loan  a  meeting  of  the  trustees  of  the  cor- 
poration was  held,  at  which  plaintiff,  who 
was  a  trustee,  was  present,  and  negotia- 
tions were  entered  into  by  a  third  party  to 
secure  control  of  the  corporation,  and  pay 
its  debts;  that  a  list  of  the  debts  of  the 
corporation  was  handed  to  such  third 
party,  in  which  no  claim  was  mentioned  as 
due  to  plaintiff;  that  the  latter  asserted  no 
such  claim;  and  that  the  negotiations  were 
completed  in  reliance  upon  such  list. 
HtM,  that  a  Judgment  for  plaintiff  could 
not  be  sustained.— Kraft  ▼.  Coykendall,  7 
N.  Y.  a  140. 

11.  Plaintiff  made  contracts  with  defend- 
ants to  deliver  them  merchandise,  and  it 
was  stipnlated.  as  a  condition  of  the  ship- 
ment, tnat  defendants  should  furnish  let- 
ters of  credit  to  plaintiff  to  secure  the 
price,  and  two  letters  of  credit  were  fur- 
nished under  the  first  order,  and  shipments 
made.  These  letters  of  credit  were  after- 
wards withdrawn,  and  none  others  issued. 
Held,  that  defendants  failed  to  show  per- 
formance of  the  contracts  on  their  part, 
and  their  counter-claims  of  damages,  by 
reason  of  plaintiff's  neglect  to  ship  the 

foods,  were  properly  dismissed. — Zunz  y. 
[eroy.  7  N.  Y  8.  644 

13.  A  complaint  in  an  action  for  breach 
of  a  covenant  not  to  sell  asphalt  for  pave- 
ments and  blocks,  except  to  certain  per- 
sons in  certain  cities,  alleging  sales  by 
defendant  without  any  provision  that  the 
asphalt  should  not  be  used  for  the  specified 
purposes,  that  it  had  been  used  by  defend- 
ant's vendee  for  those  purposes,  and  that 
defendant  had  notified  plaintiff  of  his  in- 
tention to  sell  more  for  the  same  purposes, 
is  not  demurrable  in  that  it  contains  an 
averment  that  defendant's  vendee  knew  of 
defendant's  covenant,  and  purchased  sub- 
ject thereto. — Barber  Asphalt  Paving  Co. 
V.  Brand.  7  N,  Y  a  744. 

18.  Where  plaintiff's  assignor  entered  in- 
to a  contract  with  defendant  in  his  own 
name,  and  assigned  all  his  interest  to  plain- 
tiff, it  is  immaterial,  in  an  action  for  breach 
of  a  covenant,  that  be  referred  to  himself 
in  the  contract  as  representing  a  certain 
company,  which  is  not  made  a  party  to  the 
action. — Barber  Asphalt  Paving  Co.  ▼. 
Brand,  7  N.  Y.  8.  744. 

14.  Even  if  the  company  were  the  prin- 
cipal, an  averment  in  the  complaint  that 
certain  persons,  whom  it  may  be  fairly  im- 
plied constituted  the  company,  assigned  all 


their  Interests  in  the  contract  to  plaintiff, 
sufiiciently  shows  that  plaintiff  is  vested 
with  the  company's  interest.  —  Barber  As- 
phalt Paving  Co.  V.  Brand,  7  K.  Y.  8.  744. 

Contributory  Negligence. 

See  Bridget,  1;  Horte  and  Street  SaUroadt, 
4;  NegUgenee,  9-11. 

jConversion. 
Of  goods,  see  Trover  and  Gentertion,  L 

Conveyances. 

See  Deed;  Fraudident  Oonietganeei;  Mart" 
gagtt;  Bale;  Vendor  and  Vendee. 

CORPORATIOXS. 

See,  also,  Bankt  aytA  Banking;   Oarrien; 

Boree  and  Street  Railroad*;   Ineuranee; 

MunieipaX  OorporaHon*;   BaUroad  Com- 

paniee. 
Actions  against  directors,  see  Deposition,  9. 
Corporate  acts,  see  Pleading,  S. 
Creation,  see  AtioeiaiioM,  1,  8. 

Liability  of  trustee. 

1.  Where  a  corporation  was  formed  to 
succeed  a  firm  which  had  previously  carried 
on  the  same  business,  and  the  firm  turned 
over  no  property  to  the  corporation,  and 
its  book-keeper  is  employed  to  represent 
and  keep  defendant,  a  trustee  of  the  corpo- 
ration, posted,  payment  b^  it  to  defendant 
of  the  firm's  debts  to  him  is  a  misappropri- 
ation of  its  funds,  and  defendant  is  proper- 
ly required  to  account  therefor. — Rudd  v. 
Robinson.  7  N.  Y  S.  585. 

8.  He  is  also  properly  required  to  ac- 
count for  illegal  interest  received  by  him 
as  a  bonus  on  advances  made  by  him  to 
the  corporation. — Rudd  v.  Robinson,  7  N. 
Y.  S.  585. 

8.  He  is  also  properly  required  to  ac- 
count for  a  share  in  profits  received  by  bim 
on  purchases  and  sales,  made  by  the  cor- 
poration with  moneys  advanced  by  him, 
in  excess  of  the  amounts  so  advanced,  with 
legal  interest. — Rudd  v.  Robinson,  7N.  Y. 
S.  685, 

4.  Laws  N.  Y.  1858,  c  814,  enacts  that  a 
receiver  may  "treat  as  void,  and  resist,  all 
acts  done,  transfers  and  agreements  made, 
in  fraud  of  the  rights  of  any  creditor. "  8 
Rev.  St.  N.  Y.  (6th  Ed.)  143,  provides  that 
chattel  mortgages  shall  be  void,  as  against 
subsequent  bona  fide  purchasers  and  mort- 
gagees, unless  legally  filed,  where  posses- 
sion is  not  taken  at  or  near  the  time  when 
the  mortgage  is  given.  Held,  that  where  a 
chattel  mortgage  was  given  by  a  corpora- 
tion to  defendant,  its  trustee,  and  was  not 
filed  until  the  property  had  been  almost  all 
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disposed  of,  a"d  possession  was  not  taken 
at  or  near  its  date,  defendant  was  liable  to 
account  for  the  property,  in  an  action 
aj^ainst  him  by  a  receiver. — Rndd  ▼.  Rob- 
inson, 7  N.  Y.  8.  585. 

6.  But  he  may  retain  moneys  refunded 
to  him  in  lieu  of  loans  made  by  him  to  the 
corporation,  in  good  faith. — Kadd  ▼.  Rob- 
inson, 7  N.  Y.  8.  585. 

6.  He  is  not  liable  to  account  for  moneys 
paid  by  the  corporation  to  Qther  creditors 
on  obligations  on  which  he  was  liable  as 
indorser.— Rndd  ▼.  Robinson,  7  N.Y.  8. 685. 

Contracts. 

7.  The  action  of  the  trustees  and  stock- 
holders of  a  company  in  transferring  its 
capital  stock  to  the  persons  in  control  of  a 
combination  of  all  the  corporations  en- 
gaged in  the  same  business,  thereby  plac- 
ing tbe  control  of  its  business  in  the  hands 
of  such  persons,  being  in  conformity  with 
the  provisions  of  the  agreement  for  the 
formation  of  such  combination,  makes  the 
corporation,  as  such,  a  party  to  the  combi- 
nation, though  the  agreement  was  not 
signed  by  it.— People  v.  North  River  Sugar 
Refining  Co.,  7  N.  T.  S.  400. 

Actions. 

8.  An  action  against  a  domestic  corpora- 
tion by  an  indorser  of  its  accommodation 
paper,  to  recover  for  payment  of  protested 
notes,  is  an  action  to  recover  damages  for 
non-payment,  within  the  meaning  of  Code 
Civil  Proc.  N.  Y  §  1778,  providing  that  in 
an  action  against  a  foreign  or  domestic 
corporation,  to  recover  damages  for  non- 
payment of  a  promissory  note,  unless  de- 
fendant serves  with  a  copy  of  his  answer 
or  demurrer  a  copy  of  an  order  of  the 
ludge  directing  that  the  issues  presented 
by  the  pleadings  be  tried,  plaintiff  may 
take  judgment,  as  in  case  of  default  in 
pleading;^  at  the  expiration  of  20  days. — 
Ford  V.  Binghamton  Hydraulic  Power  Co., 
7  N.  Y.  8.  714. 

9.  The  receiver  of  a  corporation  in  which 
plaintiff  was  a  stockholder  refused  her  re- 
quest to  sue  defendants  for  an  injury  to  the 
rights  of  stockholders,  and  plaintiff  herself 
brought  tbe  suit,  making  tbe  receiver  a 
party.  The  latter  appeared  and  answered, 
asking  a  dismissal  of  the  action,  with  costs, 
but  served  no  answer  seeking  aflirmative 
relief  on  the  principal  defendants.  Beld, 
that  plaintiff  might  discontinue  the  action 
before  entry  of  judgment  without  notice 
to  the  receiver,  whether  or  not  a  new  ac- 
tion would  be  barred  by  limitation. — Bead- 
leston  V.  Alloy,  7  N.  Y.  8.  747. 

Members  and  stockholders. 

10.  Where  there  is  an  agreement  between 
the  stockholders  of  a  corporation  and  its 
creditors  for  reorganization  of  the  compa- 
ny, and  the  issue  of  new  stock  in  lieu  of 


the  old.  on  condition  that  the  old  stock- 
holders pay  an  assessment  sufficient  to  dis- 
charge the  floating  debt,  and  another  cor- 
poration is  designated  to  make  the  assess- 
ment and  distribute  the  stock,  it  has  no 
arbitrary  power  to  fix  the  assessment,  bat 
is  charged  with  a  trust  duty,  and  the  stock- 
holders may  enjoin  the  distribution  of  the 
stock  until  the  determination  of  their  rights 
under  the  agreement.— Oenubeim  ▼.  Ul- 
cott,  7N.  Y.B.  872. 

Liabilities. 

11.  A  book-keeper,  having  no  other  dn- 
ties  than  such  as  usnally  pertain  to  that 
position,  is  a  "servant,  **  within  Laws  X. 
Y.  1848.  c.  40,  §  18,  making  stockholders  of 
a  corporation  liable  personally  for  wages 
due  its  laborers,  servants,  and  apprentices. 
—Chapman  v.  Chumar,  7  N.  Y.  S.  230. 

Dissolution. 

12.  Where  a  corporation  becomes  a  party 
to  a  combination  of  all  the  firms  and  cor- 
porations in  the  United  States,  engaged  in 
sugar  refining,  for  the  purpose  of  removing 
competition,  it  is  liable  to  dissolution,  un- 
der Code  Civil  Proc.  |5 1798.  providing  that 
the  attorney  general  may  bring  an  action 
against  a  corporation  to  annul  its  charter 
upon  the  ground  that  it  has  Tiolated  any 
provision  of  law  whereby  it  has  forfeited 
its  charter,  or  become  liable  to  be  dissolved 
by  the  abuse  of  its  powers. — People  v. 
North  River  Sugar  Refining  Co.,  7  N.  Y.  S. 
406. 

18.  Where  a  corporation  transfers  its 
capital  stock,  and  thereby  the  control  of 
its  business,  to  persons  in  control  of  s  com- 
bination of  all  the  corporations  engaged 
in  the  same  business,  the  corporation  of- 
fends against  the  provisions  of  the  act  un- 
der which  it  was  created,  and  becomes  lia- 
ble to  an  action  for  its  dissolution,  as  pro- 
vided by  Code  Civil  Proc.  N.  Y.  §  1798, 
subd.  1.— People  v.  North  River  Sugar  Re- 
fining Co.,  7  N.  Y.  8.  406. 

Foreign  corporations — Service. 

14.  Under  Code  Civil  Proc  N.  Y.  §  483, 
subd.  8,  providing  that  in  the  absence  of 
the  principal  ofilcers  of  a  foreign  corpora- 
tion service  may  be  made  on  a  managing 
agent  "within  the  state."  service  on  the 
general  manager  of  a  foreign  corporation, 
while  within  tne  state  temporarily,  and  not 
performing  the  duties  of  his  office,  is  suffi- 
cient—Porter  V.  Sewall  Safety  Car- Heating 
Co.,  7  N.  Y.  8.  166. 

COSTS. 

In  divorce  suit,  see  Dworee,  L 

On  granting  continuance,  see  Ootitinv4BUt, 

1,2. 
Who  liable,  see,  Attignintnt  for  B«n^  ff 

Oreditert,  3. 


Digitized  by 


Google 


INUJCX. 


981 


Sight  to  oosta. 

1.  In  an  action  to  declare  unconstitu- 
tional an  act  to  establish  an  electric  light 
plant  in  the  city  of  Dunkirk,  the  city,  the 
mayor,  the  council,  and  the  board  of  wa- 
ter jcommiBsioneni  were  defendants,  and 
made  four  separate  appearances.  There 
was  nothing  to  show  that  the  three  first- 
named  defendants  represented  any  other 
interest  than  that  of  the  city;  but  it  was 
shown  that  the  water  commissioners  were 
accustomed  to  be  represented  in  public 
matters  by  their  own  attorney,  and  that 
thoT  sometimes  held  interests  antagonistic 
to  the  city.  Held,  that  an  order  taxing  four 
bills  of  costs  against  plaintlfF,  as  a  condi- 
tion of  his  discontinuing  the  action,  would 
be  modified  so  as  to  tax  only  two  bills 
•gainst  him.  —  Hequembourg  v.  Book- 
Btaver.  7  N.  Y  a  217, 

5.  The  criterion  to  determine  whether  a 
party  is  entitled  to  costs  under  Code  Civil 
Proc.  N.  Y  ^  3251.  providing  that  the  suc- 
cessful party  on  a  motion  for  a  new  trial 
on  a  "case ''^ shall  have  costs  in  the  same 
-•urn  as  on  appeal,  is  whether  the  motion  is 
made  on  a  "case:"  and  where  neither  the 
order  to  show  cause  on  which  a  motion  for 
«  new  trial  was  made,  nor  any  of  the  pa- 
pers used  on  the  motion,  are  presented  to 
the  court  on  appeal  from  an  order  reset- 
tling costs,  a 'recital  therein  that  tlie  mo- 
tion made,  and  which  was  decided,  was 
lor  a  new  trial  on  a  "case,"  is  conclusive. 
—Atkinson  v.  Truesdell.  7  N.  Y.  8.  801. 

8.  Where,  in  an  action  for  damages  for 
the  maintenance  of  an  alleged  nuisance  on 
defendant's  land,  consisting  of  noises 
which  rendered  plaintiff's  houses  unhabit- 
able, there  are  no  aUe|rationB  of  trespass 
on  plaintiff's  land,  or  injury  to  the  free- 
hola,  and  case  would  have  been  the  proper 
remedy  before  the  adoption  of  the  Code,  a 
claim  of  title  to  land  is  not  in  issue,  with- 
in Code  Civil  Proc.  N.  Y  8  8238.  subd.  1. 
providing  that  plaintiff  is  entitled  to  costs 
of  course  on  the  rendering  of  a  final  judg- 
ment in  his  favor  in  an  action  triable  by 
jury,  in  which  a  claim  of  title  to  land 
arises  on  the  pleadings,  as  plaintiff  need 
only  prove  possession.— Quinn  v.  Winter, 
7  K  Y.  8. 756. 

4.  Plaintiff's  allegation  that  she  was  the 
owner  of  the  houses,  and  defendant's  Join- 
der therein,  did  not  raise  the  issue  of  title 
to  land,  as  such  allegation  was  not  neces- 
sary to  enable  plaintiff  to  sue,  and  need 
not  be  proved.— Quinn  v.  Winter,  7  N.  Y. 
a  765. 

6.  An  appeal  lies  from  an  order  denying 
«  Btatuto^  right  to  costs. — Quinn  v.  Win- 
ter, 7  N.  Y.  8.  765. 

6.  Code  Civil  Proc.  N.  Y.  §  8239,  pro- 
vides that  where,  in  an  action  against  two 
or  more  defendants,  plaintiff  is  entitled  to 
costs  against  one  or  more,  but  not  against 


all  of  them,  none  of  defendants  are  enti- 
tled to  costs  of  course.  Held,  that  where 
two  defendants  have  united  in  one  answer, 
and  Judgment  has  been  rendered  against 
one  and  in  favor  of  the  other,  the  success- 
ful defendant  is  not  entitled  to  have  the 
costs  of  trial  taxed  in  his  favor. — Kane  y. 
Metropolitan  El.  Ry.  Co.,  7  N.  Y.  8.  658. 

7.  Even  if  the  trial  court  has  power  to 
allow  costs  in  proceedings  to  condemn  a 
right  of  way,  under  Code  Civil  Proc.  N. 
YT  g  8240,  as  the  decision  of  that  matter  is 
in  its  discretion,  it  will  not  be  reviewed  on 
appeal,  in  the  absence  of  abuse  of  such  dis- 
cretion.—In  re  Union  El.  R.  Co.,  7  N.  Y.  a 
858. 

Who  liable. 

8.  In  an  action  by  the  receiver  of  a  cor- 
poration, to  charge  defendant,  as  trustee 
of  the  corporation,  with  moneys  unlawful- 
ly received  and  appropriated  by  him,  it  is 
improper  to  direct  the  recovery  of  costs 
by  plaintiff,  and  award  an  additional  al- 
lowance, on  an  interlocutory  Judgment  re- 
quiring the  trustee  to  account:  Code  Civil 
Proc.  K.  Y.  §g  8338,  8280, 8263,  limiting  the 
recovery  of  costs  in  such  a  case  to  final 
Judgment— Rudd  ▼.  Robinson,  7.  N.  Y.  8. 
586. 

Security  for  oosts. 

9.  As  the  municipal  court  of  Buffalo  is 
not  a  court  of  record,  it  cannot,  under  Code 
Civil  Proc.  N.  Y.  §  8268,  require  non-res- 
ident plaintiffs  to  give  security  for  costs.— 
Longrill  v.  Downey,  7  N.  Y.  8.  503. 

Taxation. 

10.  It  is  within  the  discretion  of  the 
court  to  have  a  taxation  of  costs  opened  in 
order  that  an  application  for  an  extra  al- 
lowance may  be  made. — Thompson  v.  8t 
Nicholas  Nat  Bank,  7  N.  Y.  8.  491. 

11.  Under  Code  Civil  Proc  N.  Y.  §  8367, 
providing  that  witness  fees  cannot  be  al- 
lowed without  an  affidavit  stating  the  num- 
ber of  days  of  actual  attendance,  and  the 
distance  for  which  travel  fees  are  allowed, 
affidavits  failing  to  state  the  distance  the 
witnesses  severally  resided  from  the  place 
of  trial  are  insufficient — Inderlied  v.  Whal- 
ey,  7  N.  Y.  8.  74 

Costs  on  appeal. 

13.  Where  two  defendants  appeal  on  the 
same  set  of  papers,  and  the  Judgment  is 
affirmed  as  to  one  and  reversed  as  to  the 
other,  but  there  is  no  proof  that  the  suc- 
cessful defendant  paid  or  incurred  any  part 
of  the  expense,  and  his  appeal  could  have 
been  Just  as  effectively  presented  in  a  less 
expensive  manner,  no  disbursements  for 
printing  or  for  stenographer's  minutes  will 
be  taxed  in  his  favor. — Kane  v.  Metropoli- 
tan El.  Ry.  Co.,  7  N.  Y.  8.  653. 

18.  In  such  a  case,  however,  the  success- 
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ful  defendant  is  entitled  to  bii  coBts  before 
the  argument,  and  for  the  argument  on  ap- 
peal.—Kane  ▼.  Metropolitan  EL  Rt.  Co.,  7 
N.  Y.  &  «58. 

CovaaaeL 

Bee  Attom»if  and  Client. 

Ck>Tuiter-Clai]n. 

See  Set- Off  and  Counter- Olaim. 

County  Judge. 

Powers  of,  see  Injunction,  1. 

COUBTS. 

See,  also,  Jueticet  of  the  Peace. 

Jurisdiction  to  enjoin  action  for  Infringe- 
ment of  patent,  see  Patent*  for  Inven- 
tion*, t. 

State  oourts — Exolusive  jurisdiction. 

1.  Laws  ».  Y.  1884,  c.  302,  relating  to 
selling  milk  diluted  with  water,  provides 
that  "courts  of  special  sessions  shall  have 
jurisdiction  of  all  cases  arising  under  this 
act,  and  their  jurisdiction  is  hereby  ex- 
tended so  as  to  enable  them  to  enforce  the 
penalties  imposed  by  any  or  all  of  the  sec- 
tions hereof. "  Held,  that  courts  of  special 
sessions  are  not  given  exclusive  jurisdic- 
tion of  cases  arising  under  the  act. — People 
▼.  Harris,  7  N.  Y.  8.  778. 

Of  Inferior  jorisdiotion. 

9.  In  the  absence  of  any  statute  depriv- 
ing district  courts  of  jurisdiction  in  cases 
where  the  sheriff  is  a  part^,  they  have  Ju- 
risdiction in  an  action  against  him  for  the 
recovery  of  a  chattel;  the  same  being  ex- 
pressly conferred  by  Code  Civil  Proo.  N. 
Y.  §8316,  providing  that  each  district  court 
of  tne  city  of  New  Yorl:  baa  jurisdiction 
of  an  action  in  which  a  justice  of  the  peace 
has  jurisdiction,  as  prescribed  in  sections 
1787,  2861-3868.  as  subdivision  7  of  section 
2863  gives  justices  jurisdiction  of  actions 
for  the  recovery  of  chattels  where  the  val- 
ue does  not  exceed  $300. — Price  ▼.  Grant, 
7  N.  Y.  8.  904. 

8.  The  fact  that  section  3866,  which  gives 
justices'  courts  jurisdiction  in  actions 
against  county  officers,  is  not  made  applica- 
ble to  district  courts,  does  not  deprive  the 
latter  of  jurisdiction  in  actions  of  replevin 
where  a  sheriff  is  a  party, — Price  v.  Qrant, 
7  N.  Y.  8.  904. 

Conflicting  state  and  federal  jnris- 

diotlon. 

4.  A  state  court  is  without  jurisdiction 
or  power  to  interfere  with  a  decree  of  fore- 
closure, made  by  the  circuit  court  of  the 
United  States  against  a  railroad  company. 


where  the  railroad  waswithin  the  jurisdic- 
tion of  the  court  making  the  decree,  and 
all  the  parties  in  interest  were  before  it.— 
Qernsheim  v.  Olcott.  7  N.  Y.  8.  873. 

COVENANTS. 

Bunning  with  land. 

1.  The  expression,  in  a  deed  granting  a 
right  of  way,  "said  lane  not  to  De  incnm- 
bered  or  built  upon  by  either  party. '  is  a 
covenant  with  both  parties,  running  with 
the  land,  and  passes  to  a  subsequent  gran- 
tee without  special  assignment — Dexter  v. 
Beard,  7  N.  Y.  8.  11. 

2.  Tiie  fact  the  predecessors  of  defend- 
ant  have  violated  a  covenant  running  with 
the  land,  not  to  incumber  or  build  upon  a 
rertHin  lane,  does  not  relieve  defendant  of 
his  obligations  under  the  covenant. — Dex- 
ter V.  Beard,  7  N.  Y.  8. 11. 

GBIMINAIi  IiAW. 

See,  also.  BaU;  Indietment  and  Informa- 
tion; WHne**. 

Particular  crimes,  see  AaauU  and  Battery; 
Burglary;  Ditorderlg  Conduct;  Larceng; 
Prize  Fighting;  Bobbery. 

Evidence — Character. 

1.  A  witnesscalled  to  testify  to  the  previ- 
ous good  character  of  a  person  accased  of 
larceny  may  be  ask^d,  on  cross-examina- 
tion, what  case  he  had  heard  of  defend- 
ant's being  connected  with  some  time  be- 
fore, referring  to  some  criminal  prosecn- 
tion.— People  v.  Watson,  7  N.  Y.  8.  588. 

Identifloation  —  Sufficiency  of  evi- 
denoe. 

3.  Defendant  was  arrested  for  robbing 
complainant,  the  arrest  being  made  on  a 
description  given  by  complainant.  On  be- 
ing confronted  with  defendant,  complain- 
ant declared  that  he  was  the  man.  bat  aft- 
erwards said  that  he  had  a  doubt.  After 
two  days  spent  with  a  detective,  looking 
for  a  man  whose  appearance  would  agree 
with  his  recollection  of  the  man  who  robbed 
him,  complainant  again  saw  defendant,  and 
then  stated  that  after  calm  reflection  he 
thought  defendant  was  the  man  who  had 
robbed  him.  Held,  that  the  identification 
was  not  sufficient — People  v.  Smith,  7  N. 
Y  8.  841. 

Defendant's  fUlure  to  testify. 

8.  An  instruction  that  defendant  has  the 
right  to  testify  in  his  own  behalf,  but  that 
the  law  expressly  provides  that  no  pre- 
sumption adverse  to  him  is  to  arise  from 
his  failure  to  do  so,  and  the  fact  that  he 
does  not  avail  himself  of  this  privileg« 
should  not  be  permitted  to  prejudice  him 
with  the  jury,  is  sufficient  for  the  protec- 
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tion  of  defendant's  rights  in  this  respect 
—People  T.  Watson,  7  H.  T.  8.  682. 

Verdict — Evidenoe. 

4.  Defendant  and  two  others  were  indict- 
ed for  robbery.  There  was  evidence  that 
while  in  defendant's  saloon  the  prosecut- 
ing witness  was  pushed  and  held  down  by 
alltbree,  and  that- his  money  was  forcibly 
taken  from  his  trousers  pocket  by  defend- 
ant; the  two  others  all  the  while  assisting. 
Defendant's  eridence  was  to  the  effect  that, 
on  the  refusal  of  the  prosecuting  witness 
to  pay  for  his  drinks,  he  was  ejected  from 
the  saloon;  and  that  he  was  not  pushed 
down,  nor  in  any  way  assaulted,  further 
than  being  shaken  by  defendant,  who  took 
hold  of  the  lapels  of  his  coat,  on  his  refus- 
al to  pay  for  the  drinks.  Held,  that  a 
▼erdict  convicting  defendant,  and  acquit- 
ting his  two  co-defendants,  was  contrary 
to  uie  evidence,  since  that  against  defend- 
ant was  precisely  the  same  as  against  the 
others;  and,  if  the  two  co-defendants  were 
innocent,  defendant  could  not  have  been 
guilty.— People  v.  Massett,  7  K.  Y.  S.  889. 

CX7ST0MS  DUTIES. 

Bights  of  importers— Illegal  seizure. 

1.  Where  the  importer  of  articles  which 
are  not  dutiable,  demands  their  entry,  the 
collector  should  grant  a  permit  for  their 
landing,  ander  Rev.  St  U.  8.  §  2826,  and 
seizure  of  the  goods  by  him,  and  sending 
them  to  public  stores  to  be  disinfected,  is 
unauthorized,  and  does  not  render  them 
liable  for  the  expenses  incurred  thereby. — 
Lockwood  V.  Bartlett,  7  N.  Y.  8.  481. 

2.  Such  an  act  is  not  authorized  by  Rev. 
St  U.  8.  g§  4702.  4798,  which  recjuire  cus- 
toms officers  to  aid  in  the  execution  of  the 
health  laws  of  the  state,  and  authorize  col- 
lectors, in  case  a  vessel  is  prevented  by  the 
health  laws  from  coming  to  the  port  of  en- 
try, to  grant  a  permit  for  unloading  the 
cargo  at  some  other  place  where  the  health 
laws  permit,  where  the  goods  were  dis- 
diarged  at  the  regular  port  of  entry. — 
Lockwood  V.  Bartlett  7  N.  Y.  8.  481. 

5.  Where  the  health  officer  had  not  or- 
dered the  goods  to  be  seized  and  disinfect- 
ed, the  collector,  and  all  persons  detaining 
the  goods  for  the  payment  of  the  unau- 
thorized charges,  are  liable  therefor  in 
damages.— Lockwood  v.  Bartlett,  7  N.  Y 
&481. 

4  Defendants,  who  detained  the  goods, 
claiming  a  lien  for  disinfecting  them,  after 
permits  for  their  delivery  had  oeen  issued, 
cannot  allege,  in  an  action  for  such  deten- 
tion, that  they  had  no  control  of  the  goods 
because  they  were  in  bonded  warehouses, 
especially  as  the  goods,  not  being  dutiable, 
were  not  held  as  bonded  goods.— I<ockwood 
▼.  BarUett  7  N.  Y.  8. 461. 


DAMAGES. 

Building  railroad  In  street  see  Eminent  Ih- 

main.  6,  7. 
In  action  for  false  imprisonment  see  fcUu 

Imprisonment,  7. 
Measure  of,  see  Breach  of  Marriage  Prom- 

tee,  7,  8. 

Proximate  and  remote  cause. 

1.  Defendant  erected  a  shanty,  of  pine 
boards,  close  to  plaintiff's  building;  the  in- 
tervening space  being  insufficient  to  aUow 
a  person  to  pass  through.  The  shanty 
contained  a  small  iron  stove,  in  which  wns 
burned  soft  coal:  and  oil  cans,  waste,  and 
oil  lamps  were  kept  in  the  shanty.  The 
shanty  caught  flre  and  burned:  the  flames 
being  communicated  to  plaintiff's  prem- 
ises, which  were  damaged.  There  was  no 
direct  evidence  as  to  the  origin  of  the  flre. 
Held,  that  the  burning  shanty  was  the  di- 
rect and  proximate  cause  of  the  damage  to 
plaintiff's  premises. — Van  Fleet  v.  Mew 
York  C.  &  B.  R.  R.  Co..  7  N.  Y.  8.  688, 

measure  for  breach  of  contract. 

2.  Where  plaintiff  contracted  to  deliver 
a  quantity  of  hops  to  defendants  and  the 
latter  refused  to  receive  them,  but  plaintiff 
made  no  effort  to  sell  the  hops  except  to 
one  person,  and  sold  them  at  private  sale, 
and  there  is  no  evidence  that  the  price  was 
a  fair  one,  such  resale  will  not  fix  the 
measure  of  damages  to  be  recovered  of  de- 
fendants.—Case  V.  Simonds,  7  K.  Y.  8.  258. 
Measure  for  tort. 

8.  In  an  action  for  personal  injuries, 
plaintiff  may  recover,  not  only  for  the  in- 
Jury  suffered  up  to  the  time  of  the  trial,  but 
for  what  will  probably  afterwards  follow. 
— HcSwyny  v.  Broadway  ft  S.  A.  R.  Co., 
7  N.  Y.  8.  456. 
Excessive  damages. 

4  Where  the  evidence  tends  to  show 
that  plaintiff  suffered  permanent  physical 
and  mental  injury  in  consequence  of  de- 
fendant's negligence,  a  verdict  for  |.5,000 
damages  willnot  be  set  aside  as  excessive. 
— Kennedy  v.  Rochester  C.  &  B.  R.  Co.,  7 
N.  Y.  8.  281. 

6.  In  an  action  for  personal  injuries,  a 
verdict  for  |8,000  was  not  excessive  where 
plaintiff's  face  was  crushed,  his  lower  jaw 
made  immovable,  and  he  was  rendered  a 
cripple  and  invalid  for  life.  —  Oties  v. 
Co  wies  Electric  Smelting  &  Aluminum  Co. , 
7  N.  Y.  8.  251. 

6.  In  awarding  damages  for  personal  in- 
jury, the  best  criterion  is  the  average 
amount  awarded  for  injuries  of  a  like  nat- 
ure and  extent;  and,  where  the  verdict 
lareeiy  exceeds  this  average,  it  will  be  set 
aside,  unless  plaintiff  consents  to  its  reduc- 
tion.—Lockwood  V.  Twenty-Third  St  Ry. 
Co..  7  N.Y.  a  66a 
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7.  A  verdict  for  118.000  for  injurleB  to  a 
man  in  the  prime  of  life,  resulting  in  tlie 
amputation  of  a  leg  and  the  loss  of  the  use 
of  an  arm.  is  not  excessive,  or  such  as  to 
suggest  prejudice,  partiality,  or  corruption 
of  the  jury. — Murray  ▼.  Brooltlyn  City  R. 
Co.,  7  N.  Y.  8.  900. 

Evidence. 

8.  In  an  action  for  injuries  received  by 
plaintiff  by  being  thrown  from  defendant's 
car,  medical  testimony  on  the  condition  of 
plaintiff's  left  arm  was  properly  admitted, 
where  it  was  shown  that,  in  attempting  to 
keep  on  the  car,  plaintiff  caught  hold  of 
the  rail  with  his  left  hand,  and  that  his 
arm  was  soon  after  aiBicted  with  paralysis, 
though  nothing  was  the  matter  with  it  be- 
fore.—Murray  V.  Brooklyn  City  R  Co..  7 
N.  Y.  8.  900. 

Pleading  and  proof. 

9.  The  testimony  of  plaintiff  as  to  the 
difference  between  the  wages  earned  by 
him  before  and  after  an  injury  sued  for 
was  admissible,  under  the  averments  of  the 
complaint,  that  "in  consequence  of  the  in- 
jury lie  had  been  unable  to  labor,  and  sub- 
ject to  great  expense,  and  otherwise  in- 
jured, to  bis  damage  in  the  sum  of  $5,000." 
— Cleveland  v.  New  Jersey  Steam-Boat 
Co.,  7  N.  Y.  8.  28. 

10.  In  an  action  for  personal  injnries, 
where  the  complaint  alleges  that  the  in- 
juries rendered  plaintiff  "  incapable  of  la- 
bor,"  evidence  of  plaintiff's  customarv 
earnings  is  admissible. — Popp  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  7  N.  Y.  a  849. 

Dang^eroiis  PremiaeB. 

Sea  Landlord  and  Tenant,  1-S;  IftoUgtnee, 

as. 

Death. 

As  working  abatement,  see  Abatement  and 
Bevival, 

Decedents. 

See  Bxeeutor*  and  Adminielraior*. 
Transactions  with,  see  WUtuM,  10-10. 

DECEIT. 

False  representations. 

1.  In  an  action  for  false  and  fraudulent 
representations  on  the  sale  of  a  horse,  it  is 
necessary  to  prove  that  defendant  knew  of 
the  defect,  or  had  reason  to  believe  that  it 
existed. — Lawton  v.  Goodrich,  7  N.  Y. 
8.  76. 

2.  A  finding  that  a  false  representation 
by  a  purchaser  was  not  relied  on  by  a  sales- 
man is  contranr  to  the  evidence,  when  the 
salesman  testifies,  without  contradiction, 
that  he  did  rely  on  it,  though  it  appears 


I  that  the  salesman's  employers  made  other 
inquiries  before  the  delivery  of  the  goods. 
-Morris  v.  Wells,  7  N.  Y.  &  «1. 
Harmless  error. 

8.  In  an  action  to  rescind  a  sale  on  the 
ground  that  it  was  induced  by  the  fraodu- 
lent  misrepresentations  of  the  vendee,  an 
erroneous  refusal  of  the  referee  to  find  that 
the  misrepresentation  was  relied  on  is 
harmless,  where  it  does  not  appear  that 
the  vendee  knew  the  representation  to  be 
false  when  he  made  it,  or  that  he  made  it 
with  intent  to  defraud.— Morris  ▼.  Wells,  7 
N.  Y.  &  61. 

Declarations  and  Admiasions. 

See  Evidence,  3-6. 

As  to  boundaries,  see  BoundariM,  1. 

Decree. 

See  Judgment, 

What  is,  see  Limitation  of  Aetione.  9. 

DEDICATION. 

Extent  of  right. 

1.  In  an  action  to  restrain  defendant 
from  laying  railroad  tracks  in  an  alleged 
street  of  plaintiff,  it  appeared  that  a  map 
made  by  the  town-site  company,  which 
originally  owned  the  land,  showed,  along 
the  west  side  of  the  street,  an  open  canal. 
80  feet  wide,  which  was  to  be  used  for  pri- 
vate purposes.  The  canal  was  never  made. 
and  the  town -site  company  subsequently 
conveyed  all  its  interest  in  the  street  to  de- 
fendant. Meld,  that  as  plaintiff  acquired 
no  rights  except  such  as  the  town-site  com- 
pany had  given  the  public,  and  as  no  ad- 
verse user  had  been  shown  to  modify  the 
terms  of  the  dedication,  plaintiff  could  not 
restrain  defendant's  occupation  of  the  30 
feet  designated  as  a  canal. — City  of  Cohoes 
V.  Delaware  &  H.  Canal  Co.,  7  N.  Y.  S.  885. 
Bevocation. 

2.  In  April,  1651.  a  town-site  company 
authorized  its  president  and  agent  to  agree 
with  defendant's  grantor  in  respect  to  the 
location  of  a  railroad.  In  1853,  with  the 
consent  of  the  town-site  company,  railroad 
tracks  were  laid  on  an  alleged  street,  oc- 
cupying 50  feet  thereof,  and  they  have 
been  maintained  there  ever  since.  Since 
that  time,  also,  a  freight-house  has  entire- 
ly blocked  the  so-called  street  at  one  point 
'The  railroad  tracks  and  the  reserved  M 
feet  for  a  canal  take  up  the  whole  width  of 
the  street.  Held,  none  of  the  grantees  of 
the  town-site  companv  complaining,  and 
no  acceptance  of  the  highway  by  the  offi- 
cers of  plaintiff  city  being  shown  until  SO 
years  after  the  occupation  of  the  street  for 
railroad  purposes,  that  this  amounted  to  a 
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revocation  of  the  dedication  made  by  tlte 
towD-Bite  company  by  the  designation  of 
tbe  street  on  its  map. — City  of  Cohoes  v. 
Delaware  &  H.  Canal  Co.,  ?«.  Y.  8.  885. 

DEED. 

See,  also,  Ccv«nanti;_   Frau4ul«nf  Convey- 

ancM;   Vendor  and' Vendee. 
Absolute,  as  mortgage,  see  Mortgagee,  1. 
Description,  see  Boundariet,  8. 
Estoppel  by,  see  Betoppet,  1,  2. 

Aoknowledgment. 

1.  A  mortgagee  who  purchases  at  fore- 
closure sale  under  his  mortgage,  which  is 
valid  in  equity,  though  defectively  ac- 
knowledged, is  a  purchaser,  within  4  Rev. 
St.  N.  Y  (8th  Ed.)  p.  3451.  S  187.  providing 
that  a  deed  not  duly  acknowledged  and 
not  attested  "snail  not  take  effect,  as 
against  a  pnrchaseror  incumbrancer,  until 
80  acknowledged,"  and  tbe  onestion  of 
notice  is  immaterial. — Mutual  Life  Ins.  Co. 
V.  Corey.  7  N.  Y  S.  989. 

3.  Where  a  notary  public  takes  the  ac- 
knowledgment of  a  deed  outside  his  own 
county,  and  signs  as  notary  only,  and  at 
the  end  of  the  certificate  of  acknowledg- 
ment, he  cannot  be  regarded  as  a  subscrib- 
ing witness. — Mutual  Life  Ins.  Co.  v.  Corey, 
7  K.  Y.  8.  989. 

Authority  of  notary  to  take. 

8.  1  Rev.  St.  N.  Y  (8th  Ed.)  p.  879,  §  14, 
providing  that  notaries  public  may  execute 
the  duties  of  their  office  at  any  place  with- 
in the  state,  does  not  apply  to  tneir  power 
to  take  acknowledgments  of  deeds  given 
by  Laws  N.  Y.  1859,  c.  860,  which  provides 
t£at  they  may  take  acknowledgments  of 
deeds  "in  all  the  cases  where  tbe  same  may 
now  be  taken  •  *  •  by  commissioners 
of  deeds,  and  under  the  same  rules,  regula- 
tions. "  etc.,  and  by  Laws  1868.  c.  608,  which 
^ives  them  the  power  "in  all  cases  where 
justices  of  the  peace  or  commiBsloners  of 
deeds"  have  it;  and,  the  power  of  those 
officers  to  take  acknowledgments  being 
then  limited  to  their  own  counties,  a  notary 
has  no  such  power  outside  the  county  of 
his  appointment. — Mutual  Life  Ins.  Co.  v. 
Corey.  7N.Y  a  989. 

C!on8truotion  and  effect. 

4.  A  deed  made  in  1846  had  the  follow- 
ing clause:  "Also  a  right  of  way  "  between 
the  "south  line  and  a  line  drawn  parallel 
with  the  north  side"  of  a  certain  store; 
"said  lane  not  to  be  occupied  or  built  upon 
by  either  party. "  The  store  referred  to 
was  built  in  1841,  and  owned  by  grantor, 
and  bounded  the  lane,  which  from  its  north 
line  to  the  side  of  the  store  was  16  feet 
wide.  There  was  a  hatchway  projecting 
about  5  feet  into  the  lane,  leading  into  the 
cellar  of  the  store.    Held,  that  the  expres- 


sion "north  side  of  the  store"  did  not  mean 
the  north  side  of  the  hatchway,  and  one 
building  where  the  store  stood  into  tbe 
lane  5  feet  north  of  the  side  of  the  store  to 
the  line  of  the  hatchway  will  be  enjoined. 
—Dexter  v.  Beard,  7  N.  Y.  8.  11. 

6.  Where  a  grantor  executes  a  deed  con- 
veying land  in  trust  for  two  of  his  grand- 
sons, In  which  he  directs  that  if  either  of 
them  should  die  under  80  years  of  age, 
leaving  no  child  surviving  him,  his  share 
should  be  conveyed,  assigned,  dnd  deliv- 
ered to  his  surviving  brother,  tbe  property 
on  the  death  of  one  of  the  grandsons  is  to 
be  conveyed  directly  to  the  survivor, 
though  he  is  a  minor. — ^Draper  ▼.  Palmer, 
7N-.Y  8.614. 

6.  A  deed  conveying  land  in  trust  for  J. 
and  R.,  in  which  it  was  directed  that  tbe 
trust  fnnd  should,  on  the  death  of  either 
without  children,  go  to  the  survivor,  pro- 
vided, further,  that  the  trustee  should  re- 
ceive .the  rents  and  profits  of  one-half  of 
the  trust  property,  and  apply  them  for  the 
support  of  J.,  and  that  any  surplus  should 
be  allowed  to  accumulate  for  J.'s  benefit, 
and  be  paid  over  to  him  on  his  becoming 
31  years  of  age.  Held,  that  such  accumu- 
lations vested  immediately  in  J.,  and  be- 
came his  property,  and  did  not  constitute 
part  of  the  trust  fund  which,  on  J.'s  death, 
would  go  to  bis  surviving  brother. — ^Dra- 
per  V.  Palmer,  7  N.  Y.  8.  614. 

Defamation. 

See  Libel  and  Blander. 

Default. 
Judgment  by,  see  Judgment,  1,  8. 

Defective  Streets. 

See  Municipal  Gorporatione,  14-17. 

DEMUSRAGE. 

Delay  of  third  persona. 

Where  Judgment  has  been  rendered  for 
demurrage  on  the  ground  that  the  delay 
was  due  to  defendants'  negligence,  and  it 
afterwards  appears  that  the  delay  was  due 
to  third  persons,  and  that  defendants  had 
stipulated  that  they  should  not  be  liable  for 
demurrage  unless  the  delay  was  improper- 
ly caused  by  defendants,  a  rehearing  will 
be  granted. — Van  Etten  v.  Newton,  7  N. 
Y.  8.  668. 

Demnirer. 

See  Pleading,  i,  8. 

Deposit. 

See  Bank*  and  Banking,  1-8,  6-9. 
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DEPOSIT  ABIES. 

Liability  of  depositary. 

Where  a  person  claims  money  In  the 
possession  of  a  depositary  of  court,  and, 
on  receiving  notice  that  it  is  to  be  paid  out 
under  an  order  of  court,  calls  at  the  depos 
itary's  office,  and  attempts  to  secure  a  de- 
lay, and,  on  refusal,  fails  to  apply  for  an 
order  staying  proceedings  for  the  payment 
of  the  money,  he  cannot  recover  of  the 
depositary  after  it  has  been  paid,  though 
he  commenced  his  action  before  payment, 
and  his  claim  is  entitled  to  priority  over 
that  paid.— Swart  ▼.  Central  Trust  Co.,  7 
N.  T.  8.  658. 

DEPOSITION. 

When  authorized. 

1.  Code  Civil  Proc.  N.  Y^  872,  snbd.  4. 
and  Gen.  Rule  Prac.  N.  Y  88  provide  that 
when  the  deposition  of  a  party  before  trial 
is  required,  under  Code  Civil  Proc,  §  870  et 
seq.,  the  affidavit  to  be  presented  to  the 
juage  who  grants  the  order  to  take  the  dep- 
osition must  show  that  the  examination  is 
material  and  necessary.  Held  that,  where 
the  action  is  to  set  aside  as  fraudulent  a 
deed  made  in  1883,  such  examination  is  not 
shown  to  be  material  and  necessary  by  an 
affidavit  ttiat  the  persons  sought  to  be  ex- 
amined are  the  only  ones  having  knowl- 
edge of  the  whereabouts  of  defendant's 
property  at  the  time  of  making  such  affi- 
davit, in  1889;  and  the  order  granting  the 
examination  will  be  vacated. — Swift  ▼. 
Mayer.  7  N.  Y  8.  680, 

Oross-interrogatoriea. 

2.  In  an  action  for  alleged  breach  of  a 
contract  by  a  corporation,  by  discharging 
plaintiff's  assignor  from  its  service,  plain- 
tiff sought  to  charge  a  director  under  Laws 
N.  Y  1876,  c.  611,  S  21,  on  the  ground  that 
he  had  signed  a  report  of  the  corporation 
containing  false  representations  as  to  its 
stockholders  and  financial  condition.  The 
answer  alleged  that  defendant  signed  the 
report  in  the  belief  that  it  was  true,  and 
that  the  contract  with  plaintiff's  assignor 
was  annulled,  according  to  its  terms,  on 
the  ground  of  his  incompetency,  at  the 
time  of  the  alleged  breach.  Held,  that  it 
was  proper  to  allow  cross-interrogatories 
by  plaintiff,  on  defendant's  taking  a  depo- 
sition, as  to  whether  the  corporation,  at  or 
about  the  time  of  the  alleged  breach,  and 
before  the  report,  had  not  failed  financial- 
ly, and  soon  after  had  a  receiver  appoint- 
ed, whether  its  assets  were  not  then  trans- 
ferred to  another  company,  and  whether 
it  did  not  then  discharge  all  of  its  employ- 
es because  of  its  failure. — Walton  t.  God- 
win, 7  N.  Y.  S.  936. 


8.  But  questions  as  to  whether  a  portioa 
of  such  employes  were  not  re-emplojedbj 
the  other  company,  under  the  same  general 
manager,  and  whether  deponent  and anotli- 
er  director,  whose  business  it  was  to  deter- 
mine such  things,  had  ever  decided  that 
certain  other  employes  of  the  first  com- 
pany were  incompetent  are  improper.- 
Walton  V.  Godwin,  7  N  Y  &  M6. 


DESCENT  AND  DISTBTBU- 
TION. 

See,  also,  Bxecuton  emd   Admmittralin: 
WtUi. 

Inheritance  and  legacy  taxes. 

1.  Both  real  and  personal  property  with- 
in this  state,  devised  by  a  Jion- resident  de- 
cedent, dying  after  the  eimctment  of  Lava 
N.  Y  1887,  c.  71S,  §  1,  extending  the  col- 
lateral inheritance  tax  to  all  property  with- 
in this  state  which  shall  pass  by  the  will 
of  a  non-resident,  are  subject  to  the  tar- 
In  re  VInot's  Estate.  7  N.  Y.  S.  617. 

3.  A  vested  remainder,  limited  on  a  life- 
estate,  is  subject  to  the  tax. — In  re  Vinot  s 
Estate,  7  N.  Y.  S.  617. 

8.  A  be(]|uest  for  maintenance  of  dece- 
dent's banal  plot  is  exempt  as  funeral  ex- 
penses.—In  re  Vinot's  Estate,  7  N.  T.  & 
517. 

4.  A  charitable  institation  which  le- 
quires,  as  a  condition  of  entrance  thereto, 
the  payment  of  an  admission  fee,  and  tbe 
making  of  a  will  by  the  applicant  in  iti 
favor,  IS  not  an  almshouse,  within  the  def- 
inition of  a  "  pure  charity, "  so  as  to  exempt 
a  bequest  to  it  from  the  legacy  tax.— In  re 
Eeech's  Estate.  7  N.  Y.  S.  331. 

5.  Under  Rev.  8t  N.  Y.  (7th  Ed.)  p.  S88, 
§  4,  subd.  4,  providing  that  every  *boaw 
of  industry,"  and  "the  real  and  penoual 
property  used  for  •  •  •  purposes  be- 
longing te  or  connected  with  the  same  * 
shall  be  exempt  from  taxation,  a  legacy  to 
such  an  institution  is  not  subject  to  the 
succession  tax  provided  for  in  fdiws  K.  T. 
1887,  c.  718,  §  1,  since  that  act  excepU 
"societies,  corporations,  and  institntiooa 
now  exempted  by  law  from  taxation.  *— Ii 
re  Herr's  Will,  7  N.  Y  8.  853. 

6.  A  hospital  "  for  the  care  and  treatment 
of  sick  and  disabled  indigent  patients' is 
an  almshouse,  within  the  meaning  of  1 
Rev  8t  N.  Y.  888,  g  4.  sabd.  4,  exemptia; 
from  taxation  the  real  and  personal  prop- 
erty belonging  to  every  "  poor-honse.  home 
of  industry,  almshouse, '  eta ,  so  as  to  ei- 
empt  a  legacy  to  it  from  the  legacy  taxei 
provided  for  in  Laws  N.  Y.  tSfl,  e.  il3, 
which  exempts  therefronx  "societies,  cor- 
porations, and  institutions  now  exempted 
by  law  from  taxation. " — ^In  re  Curtis'  £)- 
tate,  7  N.  Y.  8.  807. 
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Inheritanoe  and  legaoy  taxes — Be- 
oovery  of  tax  erroneoasly  paid. 

7.  LawsN.  Y  1887.  c.  718,  directs  collat- 
eral ioheritance  taxes  to  be  paid  to  the 
comptroller  for  the  benefit  of  the  state. 
Section  21  requires  him  to  pay  them  over 
to  the  state  treasarer.  Section  13  provides 
that  when  a  tax  has  been  erroneousljr  paid 
to  the  state  treasurer  he  may,  on  satisfac- 
tory proof  made  to  the  comptroller  by  the 
county  treasurer,  refund  the  money.  After 
money  was  received  by  the  comptroller 
and  properly  paid  over  to  the  treasarer, 
the  decree  requiring  the  tax  to  be  paid  was 
reversed.  Code  Civil  Proc.  |i  1838,  author- 
izes the  appellate  court,  on  reversing  s 
ludgment,  to  make  restitution  of  property 
lost  by  the  Judgment,  llttd,  that  the  tax- 
payer's remedy  was  under  the  tax  act,  and 
not  under  the  Code.— In  re  Howard's  Es- 
tate, 7  N.  Y  8.  594. 

8.  The  mode  of  obtaining  restitution  of 
a  collateral  inheritance  tax,  which  was 
paid  under  an  erroneous  decree  of  the  sur- 
rogate, is  that  pointed  out  by  the  inherit- 
ance tax  act  (Laws  N.  Y.  1887,  c.  718,  8  12.) 
and  not  by  appeal  under  Code  Civil  Proc. 
§  2S87,  authorizing  the  appellate  court  to 
enforce  the  decree  appealed  from  or  award 
restitntion,  as  the  case  may  require,  but 
the  decree  ^lust  be  decided  erroneous  by 
appeal  before  restitution  can  be  awarded 
under  the  act— In  re  Hall's  Estate.  7  N.  Y. 

aeos. 


See  WiUs. 
Actions  by. 


De-viseea. 

see  Partiet,  8. 


Disbarment. 

Of  attorney,  see  Attamq/  and  Client,  8. 

Bischarge. 

From  arrest,  see  Armt,  4. 

DismissaL 

Of  complaint,  see  Praetiee  in  OVefi  Oattt,  1. 

DISOSDESLY  GONlSUar. 

What  oonstitutes. 

1.  Where  the  evidence  shows  that  defend- 
ant ran  through  the  streets  with  an  open 
knife  in  his  band,  it  is  for  the  Jury  to  say, 
from  all  the  circumstances,  whether  his 
conduct  was  disorderly  within  Laws  N.  Y. 
1883,  c.  410,  §1458.  (consolidation  act,)pro- 
viding  that  every  person  in  New  York 
city  who  shall  use  any  threatening  beha- 
vior, with  intent  to  provoke  a  breach  of 
the  peace,  or  whereby  a  breach  of  the 
peace  may  be  occaaioned,  shall  be  guilty  of 


disorderly  conduct " — People  v.  Murray, 

7  N.  Y.  8.  548. 

Power  to  oommit  disorderly  ohll- 

dren* 

3.  Pen.  Code  N.  Y.  §  301.  which  enumer- 
ates various  acts  and  conditions  of  chil- ' 
dren  for  which  they  may  be  arrested  and 
committed  to  any  reformatory,  and  pro- 
vides that  any  child  coming  within  the  de- 
scriptions mentioned  may  be  arrested  "as 
a  vagrant,  disorderly,  or  destitute  child. " 
was  amended  in  1886  by  omitting  the  words 
quoted.  Held,  that  a  commitment  under 
this  section,  on  a  charge  of  "being  a  dis- 
orderly child, "  was  illegal,  as  that  is  not 
one  of  the  grounds  mentioned. — People  t. 
Mount  Magdalen  School,  7  N.  Y.  8.  787. 

8.  The  provision  of  section  301,  that 
"whenever  any  commitment  of  a  child 
shall  *  *  *  be  adjudged  or  found  de- 
fective a  new  commitment  of  the  child 
may  be  made  or  directed  by  the  court  or 
magistrate,  as  the  welfare  of  the  child  may 
require. "  does  not  authorize  another  mag- 
istrate, almost  two  years  after  the  commit- 
ment, and  after  a  writ  of  habeat  eorpui  has 
issued,  on  finding  that  the  commitment 
was  defective,  to  commit  the  child  for  a 
difFerent  offense  mentioned  in  the  section, 
without  having  the  child  l>roui;ht  before 
bim.  and  without  any  new  examination,  or 
legal  evidence  of  what  occurred  at  the  for- 
mer examination. — People  v.  Mount  Mag- 
dalen School,  7  N.  Y.  8.  787. 

DIVOBCK 

Costs — Enforcement  by  contempt. 

1.  Code  Civil  Proc.  N.  Y  §  1778,  provides 
that  when  the  husband,  in  a  divorce  suit, 
fails  to  pay  any  money  required  to  be  paid 
by  an  order,  and  it  appears  to  the  court 
that  payment  cannot  be  enforced  by  ex- 
ecution, sequestration,  or  resorting  to  his 
security,  he  may  be  punished  for  con- 
tempt. Held  that,  in  the  absence  of  affi- 
davits showing  that  payment  cannot  be  en- 
forced by  the  other  means,  the  husband 
will  not  be  punished  for  contempt  in  fail- 
ing to  pay  costs  decreed  against  him. — 
Cockefair  v.  Cockefair,  7  N.  Y  8.  170. 

Counsel  fees. 

3.  Counsel  fees  will  not  be  allowed  a 
plaintiff  who,  five  years  after  she  has  pro- 
cured a  decree  for  a  divorce  in  another 
state,  brings  another  action  for  divorce 
against  the  same  man,  alleging  that  the 
ludgment  in  the  former  action  was  void.— 
Ober  V.  Ober,  7  N.  Y.  8.  848. 

Bight  to  assume  maiden  name. 

8.  A  divorced  woman  may  assume  her 
maiden  name,  and  sue  thereunder  for 
breach  of  marriage  promise. — Rich  t.  May- 
er, 7  N.  Y.  8.  80. 
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DocTuuents. 

See  Etidenee,  14-16. 

DOIOCILE. 

What  constitutes,  see  AttachmetU,  1.  S. 

Of  wife. 

A  wife  who  lives  apart  from  her  husband 
for  12  years  by  mutnal  consent,  during 
-which  time  their  children  live  with  her, 
and  are  wholly  supported  by  her,  the  hus- 
band living  in  another  state,  and  contribut 
ing  nothing  to  the  support  of  the  wife  or 
children,  acquires  a  domicile  In  the  state 
where  she  lives,  so  that  the  husband's  rights 
in  her  property  at  her  decease  are  governed 
by  the  laws  of  that  state,  and  not  of  the 
state  where  the  husband  resides.— lo  re 
Florance's  WUl.  7  N.  T.  8.  678. 

Donatio  Causa  MortiB. 

See  Oifu,  %-i. 

DOWEB. 

Bight  to  dower. 

1.  It  is  improper,  as  part  of  dower,  to 
give  a  ri^ht  of  way  over  land  not  assigned 
to  the  widow  but  belonging  to  an  heir,  or 
to  burden  such  land  with  the  right  of  the 
widow  to  use  water-pipes  laid  thereon. — 
Price  V.  Price.  7  N.  Y  S.  474. 

2.  Dower  cannot  be  assigned  in  a  barial 
lot-Price  v.  Price,  7  N.  Y.  8.  474 

Devise  in  lien. 

S.  A  devise  of  one-third  of  the  rents  and 
profits  of  land  to  testator's  wife  will  be 
deemed  in  lieu  of  dower,  where  it  would 
otherwise  partly  defeat  the  disposition 
made  by  the  will  of  the  rents  and  profits  of 
the  other  two-thirds. — Starr  t.  Starr,  7  N. 
Y  S.  680. 

Damages  for  withholding  dower. 

4.  Under  Code  Civil  Proc.  N.  Y  §  1600, 
providing  that  damages  for  withholding 
dower  shall,  as  against  any  other  person 
than  the  heir,  be  computed  from  the  time  of 
demand  until  trial  or  application  for  judg- 
ment, not  exceeding  six  years  in  all,  the 
grantee  of  the  deceased  husband  cannot,  by 
conveying  the  land  pending  an  action  for 
such  damages,  exonerate  himself  from  lia- 
bility for  the  value  of  the  use  of  the  premis- 
es for  the  period  after  such  conveyance  un- 
til the  trial.— Price  v.  Price,  7  N.  Y.  a  474. 

EASEMENTS. 

Actions  for  obstrnction,  see  Landlord  and 

Tenant,  8,  9. 
Burial  rights,  see  Cemeleriet,  S-6. 


Extinguishment  by  abandonment. 

An  easement  acquired  by  grant  maybe 
extinguished  by  actual  abandonment  for  a 
period  less  than  30  yean. — ^Welsta  ▼.  Tsy- 
for,  7  N.  Y.  S.  876. 

ELECTIONS  AND  VOTERS. 
Election  in  association,  see  Afodationt,  I 

Quallflostion  of  TOtera. 

1.  Where  a  person  who  is  not  shown  of 
record  to  have  been  convicted  of  a  crime 
talces  the  oath  prescribed  by  statute,  the 
inspectors  must  receive  his  vote,  ootwitk- 
standing  anything  they  may  believe  or 
linow  of  his  want  of  qualification. — People 
V.  Bell,  7  N.  Y.  8.  701. 

Powers  of  inspectors. 

2.  Inspectors  of  elections  exercise  minis- 
terial and  not  Judicial  powers,  and  mm- 
damvs  will  lie  against  them  to  certify  elec- 
tion returns,  as  prescribed  by  Rev.'SL  X. 
Y  <7th  Ed.)  p.  888,  art.  4,  though  some  of 
the  votes  may  have  been  iilea^ly  cast- 
People  ▼.  Bell.  7  N.  Y  8.  701. 

EMINENT  DOMAIN. 

Frooedore. 

1.  Laws  N.  Y.  1860,  o.  140,  §  18,  (8  Rev 
St,  8th  Ed.,  p.  174S,)  provides  that  where 
any  railroad  company  is  unable  to  pnr- 
chase  necessary  realty  it  may  acqaire  title 
by  certain  prescribed  special  proceedings. 
Section  14  provides  that  the  company  maj 
present  a  petition  to  the  supreme  conrt 

signed  and  verified  according  to  the  roles 
and  practice  of  such  court. "  and  stating. 
inter  alia,  that  the  company  has  not  bees 
able  to  acquire  title  to  certain  reqaired 
and  described  land,  and  the  reason  of  inch 
inability.  There  is  no  rule  of  the  saprene 
court  prescribing  how  such  petitions  shall 
be  verified.  Held,  that  soch  a  petitioa 
might  allege  the  company's  inability  to  ob- 
tain title  to  the  land  sought  to  M  con- 
demned, on  information  and  belief. — Inte 
Metropolitan  El.  Ry.  Co.,  7  N.  Y.  &  707. 

2.  3  Rev.  St  N.  Y"^  (8th  Ed.)  p.  1745,  §  18. 
providing  that  a  certified  copy  of  theordn- 
confirming  the  award  of  appraisers  io  coe- 
demnation  proceedings  shall  be  recorded 
"in  the  cleric's  office  of  the  connty  in  whi^ 
the  land  described  in  it  is  situated. '  doei 
not  require  recording  in  the  book  of  cod 
ve3'ance8,  but  ^  recording  in  the  office  of 
tbe  county  clerk  is  a  sufficient  compliance. 
—Morgan  v.  New  York  &  M.  Ry.  Co..  ' 
N.  Y.  8.  781. 

8.  Where  the  finding  of  commissionen 
appointed  in  condemnation  proceediags 
instituted  by  a  railroad  company  was  set 
aside  on  appeal,  a  second  applicstioo  for 
the  condemnation  of  the  land  to  tbe  special 
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term  was  a  continnonce  of  the  original  pro- 
ceeding; and  the  addition  of  the  receiver 
of  the  company,  who  had  been  appointed 
meantime,  did  not  malce  it  necessary  to  file 
a  new  petition,  nor  give  the  owners  of  the 
land  a  right  to  file  an  answer,  which  they 
had  waived  by  proceeding  under  the  orig- 
inal petition  withoat  objection. — Roches- 
ter, H.  &  L.  R.  Co.  V.  Hartehom,  7  N.  Y 
S  yi9 

4.  Laws  N.  Y.  1850,  c.  140,  §  15,  provides 
that  on  presenting  a  petition  for  the  con- 
demnation of  land,  with  proof  of  service, 
all  persons  aSected  thereby  may  show 
cause  against  granting  the  petition.  If  no 
snflScient  cause  is  shown  the  court  shall 
appoint  commissioners.  Held  that,  where 
the  owners  of  land  made  no  answer  to  the 
petition,  and  no  objection  to  the  proceed- 
ings, until  after  the  award  of  the  commis- 
sioners, to  whose  appointment  they  con- 
sented, such  objection  came  too  late. — 
Rochester,  H.  &  L.  R.  Co.  t.  Hartshorn,  7 
N.  y.  B.  279. 

C!ompeiisation. 

5.  If  a  railroad  company,  which  has  con- 
demned land  under  the  right  of  eminent 
domain,  elects,  after  the  report  of  the  com- 
missioners, to  proceed  and  procure  the 
confirmation  of  the  report,  the  relation  of 
vendor  and  vendee  is  established,  and  the 
company  is  bound  to  pay  the  award;  and 
this  rule  is  not  abrogated  by  Laws  N.  Y. 
1876,  c.  196,  amending  Laws  1850,  c.  140, 
§  18,  [8  Rev.  St.  (8th  Ed.)  p.  1746,]  and  pro- 
viding that,  if  the  company  neglects  to  re- 
cord the  order  confirming  the  award,  and 
to  make  payment  or  deposite  for  10  days 
after  the  date  of  the  order,  any  party  may 
record  a  copy  of  the  order,  and  tne  moneys 
directed  to  be  paid  shall  be  a  debt  against 
the  company,  except  that  the  company 
may  abandon  the  proceedings  by  filing  a 
notice  to  that  effect  within  80  days  after 
written  notice  of  the  recorded  order,  etc. 
-Lent  V.  New  York  &  M.  Ry.  Co..  7  N.  Y. 
8.739. 

Bailroad  in  street. 

6.  In  proceedings  to  condemn  a  right  of 
way  for  a  railroad  in  a  street,  evidence  of 
damages  to  adjacent  property,  caused  by 
the  building  of  the  railroad,  arising  from 
the  fact  that  the  property  is  used  for  a  par- 
ticnlar  purpose,  is  admissible. — In  re  Union 
El.  R.  Co.,  7  N.  Y  8.858. 

7.  Where  a  railroad  company  has  built  a 
railroad  track  in  a  street  on  which  plain- 
tiff's property  abuts,  permanent  deprecia- 
tion In  the  value  of  plaintiff's  property  can- 
not be  recovered  in  a  common-law  action, 
but  he  must  be  limited  to  a  recovery  of 
such  temporary  damages  as  have  accrued 
np  to  the  time  of  the  commencement  of  the 
action.  Following  Pond  v.  Railway  Co., 
19  K.  E.  487;  Hussner  v.  Railroad  Co.,  21 


N.  E.  1003.— Remine  v.  New  York,  L.  ft  W. 
Ry.  Co.,  7  N.  y,  8.  516. 

EQUITY. 

See,  also.  Fraudulent  Conveifanet*;  It^une- 
Hon;  Mortgage*;  Partition;  Partnership; 
piecing  Title;  Speeifle  Performance; 
Trusts. 

Jiirisdiotion. 

1.  A  suit  in  eqnity  may  be  brought 
against  an  insurance  company  and  the 
claimant  under  a  policy  to  establish  the 
right  of  plaintiff,  as  against  the  claimant, 
to  whatever  may  be  due  on  the  policy,  leav- 
ing the  liability  of  the  company  to  be  de- 
termined in  a  subsequent  action  at  law. — 
Mahr  ▼  Bartlett,  7  N.  Y.  a  148. 

Fraud. 

2.  Though  no  trust  results  in  favor  of  a 
person  paying  the  money  for  a  lease  to  a 
third  person,  equity  will  relieve  on  the 
ground  of  fraud,  and  a  complaint  is  suffi- 
cient which  avers  that  plaintiff  spent  a 
large  sum  of  money  in  improving  the  prem- 
ises, and  that  "defendant  took  the  assi^- 
ment  of  the  lease  in  trust  for  the  plaintiff, 
well  knowing  not  only  that  the  moneys  ex- 
pended in  procuring  the  lease,  but  those 
for  the  erection  and  construction  of  the 
buildings,  belonged  to  her." — Denning  v, 
Kane,  7  N.  Y.  8.  704. 

Inadequate  remedy  at  law. 

8.  In  an  action  in  equity  on  a  partner- 
ship note  against  the  estate  of  a  deceased 
partner,  a  complaint,  alleging  that  judg- 
ment has  been  confessed  by  all  members  of 
the  firm  except  the  deceased  partner,  that 
after  its  dissolution  two  members  were  re- 
leased, under  Code  Civil  Proc.  N.  Y.  8 1943, 
providing  that  a  member  of  a  firm  after  its 
dissolution  may  make  a  composition  with 
a  creditor  without  releasing  the  other  part- 
ners, and  that  execution  against  the  only 
other  surviving  partner  has  been  returned 
unsatisfied,  and  he  is  totally  insolvent, 
shows  ttiat  plaintiff  has  exhausted  his  rem- 
edy at  law,  and  presents  a  sufficient  case  in 
equity.— Harbeck  v.  Pupin,  7  N.  Y.  8.  168. 
Beformation  of  oontraots. 

4  Evidence  that  plaintiff's  purpose  in 
making  a  contract  could  not  be  accom- 
plished unless  a  clause  alleged  to  have 
been  omitted  were  inserted,  is  not  sufficient 
to  show  such  fraud  or  mistake  as  to  war- 
rant reformation,  where  plaintiff's  hus- 
band, who  was  her  agent,  testifies  that  he 
heard  the  agreement  read,  made  no  objec- 
tion thereto,  and  knew  that  the  clause 
in  question  was  omitted. — Hirshbach  v. 
Schmalz,  7  N.  Y.  8.  877. 

5.  Evidence  of  declarations  of  a  gran- 
tor before  the  execution  of  a  deed,  tending 
to  establish  a  boundary  other  than  that 
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made  by  the  deed,  is  inadmissible  to  show 
grounds  for  the  reformation  of  the  deed, 
when  the  proper  parties  are  not  before  the 
court  for  that  purpose,  and  there  are  no 
proper  averments  in  the  pleadings  for  such 
a  purpose. — Harris  v.  Oakley,  7  N.  Y   8. 

Estates. 

See  Dower;  Eatemenii. 

Tenancy  by  the  entirety,  see  Eviband  and 


Wife.  1. 


ESTOPPEL. 


Bet  ac^udieata,  see  Judgment,  11^14. 

By  deed. 

1.  Where  land  was  conveyed  under  an 
agreement  that  the  grantee  should  sell  the 
land  and  pay  any  surplus  above  a  debt 
owed  by  the  grantor  to  the  grantee  to  the 
former,  neither  the  grantor  nor  his  as- 
sigee  in  bankruptcy  could  question  the 
regularity  of  a  sale  made  under  such  au- 
thority, nor  disaffirm  the  conveyance. — 
Wilson  V.  Parshall,  7  N.  Y.  S.  479. 

8.  A  grant  by  one  of  two  tenants  in  com- 
mon to  a  street-railroad  company  of  the 
right  to  construct  and  operate  its  road  In 
the  street,  on  which  the  property  held  in 
common  abuts,  creates  no  easement;  and, 
the  grant  containing  no  warranty,  the 
grantor,  having  afterwards  acquired  the 
interest  of  her  co-tenant  in  the  property, 
is  not  estopped  to  sue  to  enjoin  the  con- 
struction of  a  switch  in  front  of  the  prop- 
erty.—-Eldridge  V.  Rochester  City  A  B.  R 
Co.,  7  N.  Y.  a  489. 
In  pais. 

8.  Where  plaintiff  was  induced  to  buy 
land  in  part  by  the  advice  of  defendant, 
and  his  representation  that  it  was  free 
from  incumbrances,  such  defendant,  hav- 
ing purchased  a  mortgage  executed  by  the 
former  owner  of  the  land,  is  estopped  to 
deny  that  the  same  is  unincumbered, 
though  he  supposed  it  to  be  so  when  he 
made  such  representations  to  plaintiff. — 
Briggs  V.  Langford.  7  N.  Y.  8.  8.58. 

4.  Defendant,  who  has  represented  to 
plaintiff  that  he  signed  a  guaranty,  bearing 
defendant's  name,  on  which  representation 
plHintiff  acts,  is  estopped  to  deny  his  lia- 
bility on  the  guaranty,  though  he  did  not 
in  fact  sign  it. — Metropolitan  Manuf'gCo. 
V.  McDonald,  7  N.  Y.  S.  500. 

•5.  The  owners  of  land  agreed  with  a  rail- 
road company,  in  view  of  a  proposed  con- 
demnation of  it,  and  in  consideration  of  a 
bond  of  the  company  to  pay  the  damages 
awarded  in  such  a  proceeding,  to  permit  it 
to  enter  and  constract  its  road  on  the  land 
"required  for  its  right  of  way  and  for  the 
construction  of  its  railroad  in  accordance 
with  its  map  on  file. "    The  company  took 


possession  of  the  land  so  described,  and 
built  its  road  thereon.  Beld,  that  the  own- 
ers were  estopped  to  object  that  the  land 
so  appropriated  was  not  such  as  the  com- 
pany had  a  right  to  condemn  for  the  pur- 
poses for  which  it  was  used. — Rochester, 
H.  &  L.  R.  Co.  V.  Hartshorn,  7  N.  Y.  8.  «l 
6.  Where,  in  adjustment  of  a  controveiST 
over  property  of  a  testator,  the  widow 
agrees  with  tour  of  the  children  to  relia- 
quish  her  claim  of  dower,  in  consideratioB 
tnat  the  other  parties  acknowledge  bet 
right  to  one-third  of  the  grosa  profits  of 
the  land,  and  thereafter  the  money  is  vol- 
untarily paid  to  and  received  by  plaintiff, 
under  a  claim  of  right,  the  parties  to  the 
agreement  are  estopped  from  recoverio; 
money  respectively  claimed  or  paid  ondn 
it.— Starr  v.  Starr,  7  N.  Y.  8.  tSSb. 

EVIDENCE. 

See,  also,  DepoiiUon;  Witnet*. 
Admissibility,    see    Breaeh    of    Marriagt 

Promite,  SMS;   FoUte  Impritonment,  5,  S; 

Libel  and  Slander,  2,  8. 
Agreement  to  compound  felony,  see  Cam- 

pounding  Felony,  2. 
Aliunde,  see  Corutitutional  LoM,  8. 
Burden  of  proof,  see  Appeal,  20;  OuulBit- 

tioneU  Lav.  6,  7. 
Declarations,  see  Mortgage*,  5. 
of  vendor,  see  FrauduletU  Convt^amta. 

7.8. 
In  action  for  nuisance,  see  Nuiaanes,  W-M. 

price  of  goods,  see  Sale,  15, 14. 

seduction,  see  Seduction. 

criminal  case,  see  Bobbery,  3. 
Newly  discovered,  see  Nea  Trial,  7,  8. 
Of  character,  see  Criminal  Lan,  1. 
fraud,  see  Fratid. 
partnership,  see  Partnerahip,  1.  2. 

payment,  see  Payment,  1-S. 
Parol,  see  Bond*,  4:  Boundaria,  1. 
Pleading  and  proof,  see  Damage*,  9,  10. 
Rulings  on,  see  Appeal.  39. 
Weight  and  sufficiency,  see  Appeal,  23-38; 

Criminal  Law,  2. 

Burden  of  proof. 

1.  In  an  action  for  the  value  of  goods 
sold,  defendants  set  up  for  counter^aim 
a  contract  for  premiums  on  sales,  alleging 
compliance  with  the  terms  of  the  contract. 
The  replication  admitted  a  contract,  but 
alleged  that  it  contained  an  express  stipa- 
lation  of  forfeitare  for  the  failure  of  de- 
fendants to  perform  certain  conditions, 
and  that  defendants  had  failed  as  to  au^ 
conditions.  Held,  that  defendants  were 
only  required  to  show  general  compliance 
with  the  terms  of  the  contract,  and  thai 
the  burden  was  on  plaintiff  to  prove  snch 
particular  acts  of  non-compliance  on  the 
part  of  defendants  as  amounted  to  the  a>- 
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leged  forfeiture.— Enoch  Morgan's  Sons 
Co.  V.  Smith,  7  N.  Y.  8.  648. 

DeoIaratioDS  and  admiBsions. 

2.  In  an  action  to  recover  an  alleged  de- 
ficiency in  the  accounts  of  defendant,  aa 
cashier  of  plaintiff,  a  statement  by  the 
conrt  to  the  jury  that  it  was  admitted  that  at 
a  certain  time  the  cash  in  defendant's  hands 
was  short  by  a  given  amount,  based  on  the 
testimony  of  two  witnesses  that  in  conver- 
sations with  defendant  it  was  stated  that 
there  was  such  a  deficiency,  is  erroneous.— 
Panama  B.  Co.  v.  Charller,  7  N.  Y.  8.  688. 

3.  An  account  showing  that  defendant, 
as  cashier  of  plaintiff,  had  credited  In  his 
favor  a  certain  draft  which  had  been  cred- 
ited in  a  former  account,  is  not  admissible 
•s  tending  to  show  a  conscioosness  on  his 
part  of  a  deficit  to  an  amount  equal  to  that 
of  the  draft,  where  it  is  not  shown  that 
such  account  was  made  by  defendant,  or 
by  any  one  under  his  direction  or  in  collu- 
sion with  him,  but  it  appears  that  he  was  ab- 
sent fVom  plaintiff's  place  of  business  when 
such  account  was  rendered. — Panama  R. 
Co.  V.  Charlier.  7  N.  Y.  8.  628. 

4  Statements  of  accounts  tending  to 
■how  a  deficiency  in  cash  accounts  made 
by  another  person  after  defendant's  al- 
leged defalcation,  are  not  admissible 
against  defendant,  even  though  he  were  in 
collusion  with  such  person.— Panama  R. 
Ca  V.  Charlier.  7  N.  Y.  8.  628. 

5.  In  an  action  to  recover  an  alleged 
deficiency  in  the  accounts  of  defendant,  as 
cashier  of  plaintiff,  letters  to  defendant, 
containing  statements  which  it  does  not 
appear  were  authorized  or  approved  by 
him,  are  not  admissible  against  him.  — 
Panama  R.  Co.  ▼.  Charlier,  7  N.  Y.  8.  62& 

6.  In  an  action  by  a  vendor  to  recov- 
er goods  alleged  to  have  been  pur- 
chased through  fraudulent  representations, 
brought  against  the  assignee  for  the  bene- 
fit of  creditors  of  the  vendees,  the  declara- 
tions of  one  of  the  assignors,  made  before 
the  assignment,  are  not  admissible. — ^Mor- 
ris V.  Wells,  7  N.  Y.  8.  61. 

Bes  gesteB. 

7.  Where  letters  offered  in  evidence  are 
the  declarations  of  third  persons,  written 
long  prior  to  the  controversy  upon  which 
the  action  is  founded,  they  are  not  part  of 
the  re$  ge»ta.  and  are  properly  excluded. — 
Frank  ▼.  Brewer,  7  N.  Y.  8. 182. 

8.  In  an  action  forpersonal  injuries,  dec- 
larations by  plaintiff  made  within  an  hour 
after  the  accident,  that  her  head  and  side 
pained  her,  are  admissible  in  evidence 
when  accompanied  by  marked  signs  of 
pbygical  suffering,  ana  do  not  appear  to 
nave  been  made  for  the  purpose  of  inform- 
ing those  abont  her  that  she  was  suffering 
pain  in  tbose  parts.— Kennedy  v.  Roches- 
ter C.  ^k!  B.  B.  Co..  7  N.  Y.  a  »1. 


Opinion  evidenoe. 

9.  In  an  action  for  personal  injuries,  ev- 
idence of  one  who  saw  plaintiff  four 
months  after  her  injury,  that  sbe  was  then 
suffering  great  pain,  is  competent. —  Mc- 
Swyny  v.  Broadway  &  8.  A.  R  Co.,  7  N. 
Y.  8.  46«. 

Expert  testimony. 

10.  In  an  action  t&c  personal  injuries,  a 
physician  can  testify  as  to  the  probable 

germanence   of   the   injuries  received. — 
ities  ▼.  Cowles  Electric  Smelting  A  Alu- 
minum Co..  7  N.  Y.  8.  251. 

11.  In  an  action  for  personal  injuries,  a 
physician  mav  testify  as  to  whether,  judg- 
ing from  the  length  of  time  the  pain  bad 
lasted  since  the  injury,  it  is  "highly  prob- 
able—reasonably certain — it  will  contin- 
ue. "— Popp  v.  New  York  Cent  &  H.  R.  R. 
Co.,7N.  Y.  8.  249.» 

12.  In  an  action  for  injuries  received 
from  the  fall  of  a  derrick,  evidence  of  ex- 
perts as  to  the  proper  method  of  erecting 
and  supporting  the  mast  was  properly  ao- 
mitted.— Oties  V.  Cowles  Electric  Smelting 

6  Aluminum  Co.,  7  N.  Y.  8.  251. 

18.  In  an  action  for  damages  to  abutting 
property,  caused  by  operating  an  elevated 
railroad,  and  to  enjoin  its  further  use, 
where  expert  testimony  of  the  value  of  the 
property  is  given,  the  opinions  of  adjoin-  • 
ing  property  owners,  not  experts,  are  ad- 
missible to  show  the  value  of  the  expert 
testimony.— Carter  v.  New  York  Ei.  R.  Co., 

7  N.  Y.  8.  678. 
Doouments. 

14.  In  an  action  by  a  vendor  to  re- 
cover goods  alleged  to  have  been  pur- 
chased through  fraudulent  representations, 
brought  against  the  assivnee  for  the  bene- 
fit of  creditors  of  the  vendees,  the  invento- 
ry of  the  assignors  is  admissible. — Morris 
V.  Wells,  7  N.  Y.  8.  61. 

16.  In  an  action  on  account,  a  letter  writ- 
ten by  a  third  person,  material  to  the  issue, 
and  calculated  to  prejudice  the  Jury,  which 
is  a  mere  unverified  statement,  for  the  ad- 
mission of  which  no  foundation  is  laid,  is 
inadmissible,  over  objection. — Parsons  ▼. 
Ramsey.  7  N.  Y.  8.  98. 

16.  Plaintiff  sought  the  recovery  of  mon 
ey  which  he  alleged  he  had  loaned  to  a 
corporation  through  F. ,  its  president.  The 
latter  claimed  that  the  money  was  ad- 
vanced in  pursuance  of  an  agreement  to 
purchase  of  him  a  controlling  interest  in 
the  stock  of  the  corporation.  F.  had 
pledged  more  than  one-half  of  the  entire 
stock  of  the  corporation  for  debts,  and  it 
was  part  of  the  arrangement,  as  F.  testi- 
fied, that  he  should  obtain  stock  enough  to 
enable  him  to  transfer  a  majority  of  it  to 

Elaintiff.     Held,  that   the  stock  transfer 
ook  was  admissible  to  ahow  the  date  of 
the  transfer  of  stock  to  F.,  which  he  al- 
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leged  be  had  parcbased  in  pnrsnanceof  the 
agreement. — ^Kraft  v.  Coykendall,  7  N.  T. 
S.  140. 

Doouments — Books  of  account. 

17.  Testimony  of  a  witness  that  he  re- 
ported to  a  book-keeper  of  a  corporation 
only  such  matters  as  he  knew  to  be  cor- 
rect, and  of  the  book-keeper  that  he  en- 
tered such  matters  ctftrectly  as  reported  to 
him,  render  the  entries  admissible  in  evi- 
dence in  an  action  by  a  receiver  against  a 
trustee  of  the  corporation  of  whom  the 
boolc-keeper  is  shown  to  have  been  a  rep- 
resentatiye.— Rudd  v.  Robinson,  "  N.  Y. 
8.635. 

Parol  evldenoe. 

18.  A  promissory  note  was  given  "for  the 
privilege  of  advertising  purposes  of  one 
panel,  each  7x22  inches,  m  IS  cars"  of  a 
certain  railway,  but  was  silent  as  to  how 
such  privilege  was  to  be  enjoyed.  Held, 
that  the  note  was  ambiguous  in  this  re- 
spect, and  that  parol  evidence  was  admis- 
sible to  explain  the  ambiguity. — Chase  ▼. 
Senn,  7  N.  Y.  8.  66. 

19.  A  memorandum  for  the  sale  of  lum- 
ber was  as  follows:  "8oldtoB.  &K.  •  •  » 
100  M.  1-inch  shipping  culls,  to  be  shipped 
before  July  1st,  at  $11.26,  they  to  pay  the 
B.  C.  railway  charges;  and  1(X)  M.  1-inch 

'  shipping  cuils,  to  be  shipped  after  August 
25,  and  before  Oct.  1.  at  $11;  and  100  M. 
16{-inch  and  up  wide  coffin  boards,  sound 
common,  seasoned  eight  months.  Terms, 
two  months. "  Held,  tliat  evidence  was  ad- 
missible to  show  the  whole  contract,  as  the 
memorandum  failed  to  fix  the  price  of  the 
last  amount  of  lumber,  or  the  time  of  de- 
livery, and  the  language,  "Terms,  two 
months, "  was  ambiguous.— Hurd  v.  Bovee, 
7  N.  Y.  8.  841. 

20.  A  memorandum  for  the  sale  of  lum- 
ber provided  that  it  was  to  be  shipped  in 
three  lots,  "terms,  two  months. "  The  price 
for  the  first  two  lots  to  be  shipped  was 
named,  but  not  the  price  for  the  last  lot 
Held,  that  evidence  that  the  purchasers 
were  to  give  their  notes  for  the  several  de- 
liveries at  two  months,  and  evidence  of 
the  price  of  the  last  lot,  did  not  vary  or 
contradict  the  terms  of  the  written  memo- 
randum.—Hurd  T.  Bovee,  7  N.  Y.  8.  241. 

21.  Parol  eTidence  that  more  was  re- 
ceived on  a  mortgage  than  its  face,  and  less 
on  a  check  than  its  face,  is  not  objectiona- 
ble as  varying  written  instruments.— Dar- 
ragh  V.  Ross,  7  N.  Y.  B.  864. 

22.  In  an  action  on  a  note  on  which  is 
indorsed,  "I  guaranty  the  collection  of  the 
within  note,"  evidence  is  not  admissible 
to  prove  that  defendant,  at  the  time  of  in- 
dorsement, verbally  warranted  that  the 
note  was  good,  and  would  be  paid  at  ma- 
turity.—Williams  V.  Aylesworth,  7  N.  Y. 
8.  111. 


28.  Where  a  note  payable  uncondition- 
ally has  been  given  in  consideration  of  an 
absolute  assignment  of  a  claim  against 
third  persons,  evidence  of  an  oral  agree- 
ment that  the  note  was  not  to  be  operative 
unless  the  money  was  realized  on  the  as- 
signment is  inadmissible,  such  a  condition 
being  inconsistent  with  the  writings.— 
Isaacs  V.  Jacobs,  7  N.  Y.  8.  66. 

24.  An  admission  contained  in  a  letter 
may  be  explained  by  parol  evidence.  — 
Smith  T.  Crego,  7  N.  T  8.  86. 

Ciompetency  and  relevanoy. 

25.  In  an  action  for  personal  injuries,  it 
was  competent  for  plaintiff  to  prove  by 
her  own  evidence  that  her  power  of  m(>- 
tion  was  not  what  it  previonsly  had  been. 
— Mc8wyny  v.  Broadway  &  8.  A.  B.  Ca, 
7  N.  Y.  8.  456. 

Materiality. 

26.  In  an  action  on  a  promiaaory  note  de- 
fendant  claimed  credits  for  commiasions 
on  beer  sold  him,  of  15  per  cent.,  under 
contract  with  plaintifTs  agent.  Plaintifi 
alleged  that  the  commissions  had  been 
paid.  When  testifying,  the  agent  was  asked 
whether  at  the  time  he  ceased  collecting 
from  defendant  there  were  any  claims  by 
the  latter  against  plaintiff  for  commissions. 
It  appeared  that  the  agent  ceased  collect- 
ing April  1st:  that  the  transaction  contin- 
ued till  July  10th :  and  that  the  payments 
for  beer  during  that  time  were  $S4I.S0,  the 
commissions  on  which,  under  the  contract, 
would  have  amounted  to  only  $51.80.  De- 
fendant was  allowed  $244.50.  Held,  that 
the  question  was  not  immaterial,  as  the  an 
swer  might  have  shown  that  the  commis- 
sions had  been  paid.— Freese  T  Yeitli,  7 
N.  Y.  a  184. 

Excessive  Damagres. 

See  Breach  of  Marriage  Promite,  8;  Dam- 
age*, 4-7. 

EXEOUnOIT. 

See,  also,  AttaehmeiU;  Qamithment;  Judi- 
cial Saiet. 

Against  the  person,  see  Arrest. 

Property  subject  to  levy. 

1.  Where  a  chattel  has  been  replevied  h 
may  not  be  levied  on,  while  in  the  posses- 
sion of  the  sheriff,  by  virtue  of  an  execu- 
tion against  defendant  in  replevin. — Tre- 
maine  v.  Mortimer,  7  N.  Y.  S.  681. 

Sale  of  property  in  receiver's  hands. 

2.  A  sale  by  a  sheriff,  under  ezecation. 
of  property  in  the  hands  of  a  receiver, 
without  leave  of  court,  is  void,  and  p*s>«s 
no  title.— French  v.  Pratt,  7  N.  Y.  S.  214 
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Supplementary  proceedings — When 
had. 

3.  Since  the  rule  that  a  creditor  shoald 
sell  the  judgment  debtor's  land  on  execu- 
tion, and  not  seek  to  collect  his  judgment 
by  meana  of  supplementary  proceedings, 
exists  to  save  the  judgment  debtor's  right 
of  redemption,  he  cannot  complain,  where 
he  has  formally  consented  to  an  order  ex- 
tending the  receivership  to  the  land  in 
question.— Webb  v.  Osborne,  7N.Y.  8.  763. 

Executors. 

4.  The  statutes  regulating  supplementary 
proceedings  are  not  applicable  to  execu- 
tions against  executors. — Collins  t.  Beebe, 
7  N.  Y.  8.  442. 

Affidavit   for    examination    of 

debtor. 

6.  An  affidavit  that  a  third  person  "has 
property  of  the  judgment  debtor  exceed- 
ing ten  dollars  in  value,  or  is  indebted  to 
the  Judgment  debtor  in  a  sum  exceeding 
ten  dollars,"  is  alternative,  and  alleges 
neither  the  one  nor  the  other  fact  neces- 
sary to  obtain  an  order  for  examination  in 
supplementary  proceedings.—  Collins  v. 
Beebe.  7  N. '7.8.443. 

6.  An  affidavit  for  an  examination  in 
supplementarv  proceedings  is  sufficient, 
though  the  allegation  that  the  person  to 
be  examined  has  possession  of  the  debtor's 
property  is  on  information  and  belief. 
Following  Miller  v.  Adams,  53  N.  Y.  409.— 
Teftt  V.  Epstein,  7  N.  Y.  8.  897. 

Beceivers. 

7.  After  an  order  for  the  examination  of 
a  Judgment  debtor  was  made  and  served 
in  supplementary  proceedings,  a  junior 
judgment  creditor  procured  an  order  for 
the  examination  oi  the  debtor,  to  which 
the  latter  submitted  without  service  of  the 
order,  and  a  receiver  was  appointed.  The 
receivership  was  afterwards  extended  to 
plaintiff's  judgment.  Heid,  under  Code 
Civil  Proc.  N.  Y  §  2469,  providing  that  the 
title  of  a  receiver  shall  relate  back,  for  the 
benefit  of  the  judgment  creditor  in  whose 
behalf  the  proceedings  were  instituted,  to 
the  service  of  the  order  for  examination, 
that  plaintiff's  judgment  was  a  prior  lien 
on  the  funds  in  the  receiver's  hands. — 
Youngs  V.  Klunder,  7  N.  Y.  8.  498. 

8.  Where  supplementary  proceedings  are 
commenced  by  two  judgment  creditors, 
and,  on  the  application  of  the  junior  judg- 
ment creditor,  a  receiver  is  appointed, 
whose  authority  is  sabsequently  extended 
to  the  senior  judgment,  his  appointment 
relates  back  to  the  commencement  of  sup- 
plementary  proceedings   on    the    senior 

indgment,  and  money  coming  into  his 
lands  from  the  sale  of  the  debtor's  lands 
will  be  in  eustodia  kgi»,  and  will,  for  the 
purpose  of  determining  the  priority  of  I 

V.7N.Y.8. — 68 
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liens  thereon,  b«  treated  as  the  land,  and 
first  applied  to  the  payment  uf  the  senior 

udgment. — Guggenheimer  v.  Stevens,  7  N. 

~.  S.  268. 

9.  Under  Code  Civil  Proc.  N.  Y.  g  2464, 
providing  for  appointment  of  a  receiver  in 
supplementary  proceedings.and  dispensing 
with  notice  to  the  judgment  debtor  if  the 
judge  is  satisfied  that  the  judgment  debtor 
cannot  with  reasonable  diligence  be  found 
in  the  state,  in  which  case  the  order  must 
recite  the  fact,  a  recital  that  it  was  brought 
to  the  attention  of  the  judge  that  the  debtor 
was  a  resident  of  a  distant  territory  is  suf- 
ficient to  justify  the  judge  in  dispensing 
with  service  of  the  notice. — O'Connor  v. 
Mechanics'  Bank,  7  N.  Y.  8.  880. 

10.  Under  Code  Civil  Proc.  N.  Y.  §8488, 
providing  that  the  title  to  the  Judgment 
debtor's  property  shall  vest  in  the  receiv- 
er, in  supplementary  proceedings,  from  the 
time  of  the  filing  in  the  county  clerk's  office 
of  an  original  order  of  appointment,  or  an 
order  extending  the  receivership,  the  title 
to  the  judgment  debtor's  land  vests  in  the 
receiver  on  his  filing  for  record  in  the 
county  clerk's  office  the  order  extending 
the  receivership,  though  the  original  order 
of  appointment  was  not  so  filed. — Webb  ▼. 
Osborne,  7  N.  Y.  8.  762.  ■ 
Entry  of  judgment.  ' 

11.  Where  a  receiver,  appointed  In  sup- 
plementary proceedings,  recovers  of  one 
owing  the  debtor  a  sum  necessary  to  sat- 
isfy the  execution,  together  with  interest, 
costs,  etc.,  it  is  error  to  direct  judgment 
for  an  estimated  amount  pending  the  de- 
termination of  the  exact  amount  which  Uie 
receiver  can  recover,  but  tlie  amount  must 
be  ascertained  before  the  judgment  can  be 
entered.— O'Connor  v.  Mechanics'  Bank, 
7  N.  Y.  8.  880. 

Execution    against    the    person  — 

When  authorised. 

13.  Under  Code  Civil  Proc.  N.  Y.  §  572, 
amended  by  Laws  1886,  c.  672.  providing 
that,  if  plaintiff  neglects  to  issue  execution 
against  the  person  of  defendant  within  10 
days  after  the  return  of  the  execution 
against  his  property,  or  whenever  it  shall 
appear  to  the  satisfaction  of  the  court  that 
plaintiff  is  endeavoring  to  use  the  mandate 
for  the  purpose  of  oppressing  the  debtor, 
defendant  must,  on  his  application,  with 
notice  to  plaintiff,  be  discharged  from  cus- 
tody, if  already  taken  under  the  mandate; 
or,  if  he  has  not  yet  been  imprisoned,  be 
relieved  from  imprisonment  by  virtue  of 
the  mandate,  unless  reasonable  cause  is 
shown  why  the  application  should  not  be 
granted.  Failure  to  issue  execution  is  not 
excused  by  the  engagements  of  plaintiff's 
attorney. —Longuemare  v.  Nichols,  7  N.  Y. 
8.157. 
18.  Where  plaintiff  in  an  action  on  a  con- 
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tract  80  amends  bis  complaint,  by  alleging 
fraud  and  deceit,  as  to  cbange  the  action 
into  one  for  tort,  he  acquires  the  right,  on 
recovering  judgment,  to  issue  an  execution 
against  the  person  of  defendant,  whether 
an  order  of  arrest  had  issued  in  the  action 
or  not— Carrigan  v.  Washburn,  7  N.  Y.  8. 
263. 
Execution  against  the  person — Su- 

persedeaa. 

14.  Where  a  plaintiff  is  defeated,  and  de- 
fendant seeks  to  pursue  him  on  a  judgment 
for  costs,  plaintiff  becomes  a  defendant, 
within  Code  Civil  Proc.  N.  Y.  §  572, 
providing  that  a  defendant  shall  have  a 
writ  of  supertedean  in  certain  cases  of  debt. 
— Longuemare  v.  Nlchol8,7  N.  Y.  8.  672. 

16.  The  power  of  the  court  being  discre- 
tionarjr,  the  application  for  *«per»«dea«  will 
be  denied  when  it  appears  that  the  adverse 
party  has  been  vigilant  in  asserting  bis 
rights. — Longuemare  v.  Nichols,  7  N.  Y.  S. 
157. 

16.  Under  the  statute,  as  amended,  de- 
fendant need  not  be  in  actual  custody  in 
order  to  make  the  application  for  luperse- 
deal  of  the  execution. —Longuemare  v. 
Nichols,  7  N.  Y.  S.  157. 

17.  The  remedy  is  afforded  by  the  stat- 
nte  to  defendant  alone,  and  relief  cannot 
be  granted  to  a  plaintiff  against  whom 
costs  have  been  decreed. — Longuemare  v. 
NicholB,  7  N.  Y.  8. 167. 

EXECUTOBS  AND  ADMIN- 
ISTRATORS. 

Bee,  also,  DeteetU  and  IHttribution;  WiU». 
Actions,  see  Abatement  and  Bevieat,  8;  Par- 

Hei.S. 
Supplementary  proceedings    against,  see 

Bxeevtion,  4. 

Proceedings  for  disoovery  of  assets. 
1.  Code  Civil  Proo.  N.  Y.  §  2706  et  seq., 
provides  a  means  of  discovery  when  money 
or  other  personal  property  which  ought  to 
be  delivered  to  the  administrator,  or  which 
ought  to  be  included  in  an  inventory  or 
appraisal,  is  in  the  possession  or  under  the 
control  of  a  person  who  withholds  the 
game,  or  conceals  or  refuses  to  exhibit  it, 
■o  that  it  cannot  be  inventoried  or  ap- 
praised. Section  2710  provides  that  the 
proceeding  most  be  dismissed  on  the  filing 
of  a  verified  answer  setting  up  ownership 
or  possession  by  virtue  of  a  lien  or  special 
property  In  a  proceeding  under  the  stat- 
ute it  appeared  that  the  administrator  had 
filed  an  inventory  which  included  the  prop- 
erty sought  to  be  discovered;  and  respond- 
ent's answer  alleged  that  the  administra- 
tor had  left  the  property  in  respondent's 
hands,  under  a  special  arr&ngement  au- 
thorizing its  use,  conversion,  and  reinvest- 


ment from  time  to  time;  and  that  the  prop- 
erty in  respondent's  hands  when  decedent 
died  had  been  converted  under  said  ar- 
rangement JUeid,  that  the  object  of  the 
statute  was  to  provide  a  snmmaiy  means 
of  discovery,  and.  in  case  of  mere  naked 
possession  of  decedent's  property,  to  com- 
pel delivery  to  the  legal  representatives 
and  that  petitioner  had  no  remedy  nnder 
the  statute,  his  remedy  being  an  action  for 
an  accounting. — In  re  Cunard's  Estate.  7 
N.  Y.  8.  568. 
Allowance  of  claims. 

2.  Loans  made  to  executors  or  trustees 
are  not  valid  claims  against  the  testator's 
estate.  Following  Glenn  y.  Burrows,  S7 
Hun,  602.— Glenn  t.  Burrows.  7  N.  Y.  a 
180. 

Compelling  the  filing  of  elaimii. 

5.  Plaintiff's  testator,  as  a  conditton  for 
substituting  an  attorney  in  a  pending  sah. 
was  required  to  enter  into  a  bond  to  pay 
the  former  attorney  any  sum  he  might  t«- 
corer  in  a  snit  for  fees.  He  obtained  one 
D.  to  furnish  the  bond,  giving  him  certun 
railroad  bonds  as  security.  Two  years  and 
a  half  after  testator's  death,  the  attomev 
not  having  filed  his  claim  against  testator** 
estate,  his  executors  sued  him  and  the 
surety,  seeking  to  compel  the  attorney  to 
file  his  claim  within  tnree  months  or  be 
debarred  from  a  suit  on  the  bond,  in  order 
that  the  estate  might  be  settled.  ITeU. 
that  the  action  would  not  lie. — ^Tbompeoa 
V.  Hawke,  7  N.  Y.  8.  490. 
Settlement  and  accounting. 

4.  Where  a  legatee,  after  bringing  an  ac- 
tion againstthe  executor  for  an  accounting, 
is  appointed  administratrix  of  the  estate, 
she  becomes  a  necessary  party  to  such  ac- 
tion in  her  representative,  iu  addition  to 
her  individual,  capacity,  that  the  judgment 
may  be  a  final  adjudication  of  the  ques- 
tions involved. — Hay  ward  t.  Place,  7N.  Y. 
S.  623. 

6.  A  contestant,  who  has  been  dniy  cited, 
but  has  filed  no  objections  to  an  executor's 
account,  is  not  entitled  to  cross-examine 
the  executor,  in  proceedings  had  on  a  ref- 
erence to  try  the  issues  raised  by  objections 
to  the  executor's  accounts. — In  re  Gilman's 
Estate,  7  N.  Y.  8.  694. 

6.  Where  an  executor  and  a  legatee  hav« 
misappropriated  the  estate  of  their  testator, 
they  are  yet  liable  for  no  more  than  is 
proved  to  have  remained  in  the  hands  of 
the  executor,  and  to  have  been  received  by 
the  legatee  bevond  what  he  was  entitled 
to;  and  a  judgment  against  them  tran- 
scending this  liability,  without  showing  in 
what  manner  or  upon  what  evidence  it  is 
done,  BO  that  its  modification  is  impracUcs- 
hie,  will  be  reversed. — Hayward  ▼.  PUoa, 
7  N.  Y.  8.  523. 

7.  Where  a  claim  of  an  administrator 
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against  his  decedent's  estate  is  assigned, 
and  referred  as  a  disputed  claim,  ana  the 
administrator  fails  to  make  the  apparent 
defense  of  the  statute  of  limitations,  and 
all  the  testimony  in  support  of  the  claim  is 
incompetent,  though  not  objected  to  by 
the  adminiatrator,  the  judgment  allowing 
auch  claim  will  be  set  aside  upon  excep- 
tions to  the  referee's  report  on  a  settlement 
of  the  administrator's  accounts,  and  all 
claims  for  costs  and  expenses  in  connection 
therewith  will  be  disallowed.— In  re  Hill's 
£Btate.  7  N.  T.  8.  888. 
CommissionB. 

8.  A  will  authorized  the  execotors,  in 
their  discretion,  to  continue  a  certain  busi- 
ness of  the  testator,  which  one  of  the  ex- 
ecutors had  been  carrying  on  for  him  at  a 
stated  salary.  His  co-executors  agreed  to 
pay  him  at  the  same  rate  for  continuing 
the  business.  Held,  that  it  was  in  the  line 
of  his  doty  as  executor,  and  he  should  be 
allowed  no  more  than  the  statutory  com- 
mission for  the  services. — In  re  Hayden'a 
Estate.  7  N.  T.  a  818. 

9.  To  entitle  each  co-executor  to  full 
commisaions.  under  Code  Civil  Proc.  N.  T. 

§2786,  providing  that  where  the  value  of 
ecedent's  personal  estate  amounts  to  or 
exceeds  1100,000  over  ail  bis  debts,  each 
executor  or  administrator  is  entitled  to  the 
fall  compensation  allowed  a  sole  executor 
or  adminiatrator,  it  is  sufBcient  if  the  value 
of  such  estate  amounts  to  the  requisite 
■am  at  the  time  of  the  executors'  account- 
ing, though  it  fell  short  of  that  amount 
when  the  inventory  was  taken.  —  In  re 
Blakeney,  7  N.  Y.  S.  65. 

10.  Code  Civil  Proc  N.  Y.  §  2786,  pro- 
viding that,  where  the  personal  estate  of  a 
decedent  amounts  to  flOO.OOO  or  more 
above  his  debts,  each  executor,  if  there  are 
not  more  than  three,  is  entitled  to  full  com- 
pensation allowed  to  a  sole  executor,  does 
not  authorize  such  commission  to  execu- 
tors who  resign  their  trust,  and  are  suc- 
ceeded by  an  administrator;  nor  is  one  of 
three  such  executors  entitled,  on  the 
g^round  that  be  did  all  the  work,  to  a  triple 
commission  on  sums  actuallv  received  and 
disbursed.— In  re  Hayden's  Estate,  7  2{.  Y. 
8.818. 

Ezperta. 

See  Etidenee,  10-18. 

Express  Trusts. 
See  TrutU,  1-8. 

FACTORS  AND  BBOKEBS. 

See,  also,  Principal  and  Agent, 

Blgbt  to  commissions. 

A  real-estate  agent  who  fails  to  induce 
the  vendee  to  pay  the  price  of  land  de- 


manded by  the  owner,  but  predicts  that 
the  vendee  will  ultimately  pay  such  price, 
is  not  entitled  to  commissions  where  the 
owner  afterwards  sells  the  land  to  others 
for  such  price,  without  knowledge  that  it 
was  actually  Durchased  for  the  vendee.— 
Goldstein  v.  Walter,  7  N.  Y.  8.  756.» 

FALSE  IMFBISONMENT. 

What  oonstituteB. 

1.  In  an  action  for  the  alleged  wrongful 
arrest  of  plaintiff  by  an  oflScer  in  the  em- 
ploy of  defendant,  it  appeared  that  plain- 
tiff had  on  a  rubber  suit,  and  a  hood  which 
concealed  his  face  down  to  his  mouth, 
with  openings  for  his  eyes;  that  he  wore 
false  whiskers;  and  that  he  had  in  his  pos- 
session a  paper  box  containing  oily  rags, 
several  wax  tapers,  and  some  bottles  of  a 
liquid  substance.  Held,  that  the  question 
whether  the  officer  was  warranted  in  con- 
cluding that  plaintiff  had  committed  or 
was  about  to  commit  a  felony  was  for  the 
jury.— Newman  v.  New  York,  L.  £.  &  W. 
k  Co.,7N.  Y.  a  660. 

2.  In  an  action  for  false  imprisonment, 
where  it  appears  that  the  arrest  was  caused 
by  defendant's  employe,  who  bad  author- 
ity to  cause  arrests  In  case  of  disturbance, 
it  is  for  the  jury  to  say  whether  the  em- 
ploye was  Jnstifled  by  the  circumstances  in 
causing  the  arrest.— Shea  t.  Manhattan 
Ry.  Co.,  7  N.  Y.  a  497, 

Malice. 

8.  In  an  action  for  false  imprisonment, 
where  the  jury  find  that  there  was  no  prob- 
able cause  to  make  the  charge  against 
plaintiff  on  which  he  was  arrested,  they 
may  infer  that  it  was  made  through  malice. 
—Rosen  v.  Stein,  7  N.  Y.  8.  868. 

4.  In  an  action  for  false  imprisonment, 
it  appeared  that  defendants  had  employed 
plaintiff  to  make  a  number  of  coats,  and, 
on  their  refusal  to  pav  for  them  on  ac- 
count of  some  defects  therein,  plaintiff  re- 
fused to  return  those  that  he  had  in  his 
possession  until  he  was  paid.  Failing  to 
obtain  the  coats  after  several  demands, 
one  of  the  defendants  went  before  the  po- 
lice justice,  who  advised  him  to  get  a  war- 
rant, and  wrote  an  affidavit  charging  plain- 
tiff with  petit  larceny,  which  defendant 
signed  without  reading,  and  a  warrant 
was  issued,  on  which  plaintiff  was  arrest- 
ed. When  plaintiff  was  discharged  on  the 
hearing,  such  defendant  stated  that  he  was 
satisfied,  and  only  wanted  to  get  back  the 
coats.  Held,  that  the  question  of  malice 
was  for  the  Jury. — Rosen  v.  Stein,  7  N.  Y. 
a  868. 

ETldenoe. 

5.  Plaintiff  was  arrested  on  the  charge  of 
the  larceny  of  certain  goods  belonging  to 
defendants.    It  was  admitted  that  plain- 
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tiff,  who  had  come  Into  the  posseBslon  of 
the  gouda  rightfully,  as  bailee,  intended  to 
keep  them.  Held,  in  an  action  for  false 
imprisonment,  that  defendants  were  not 
injured  by  the  exclnsion  of  a  question  as 
to  whether  plaintiff  did  so  intend. — Rosen 
V.  Stein.  7  N.  Y.  8.  368. 

6.  It  was  not  error  to  admit  in  evidence 
police  court  records  to  show  that  plaintiff 
was  arrested  on  the  charge  of  defendant's 
employe,  and  was  discharged  by  the  Jus- 
tice.—Shea  v.  ManhatUn  Ry.  Co.,  7  N.  T. 
8.  497. 

D&mages. 

7.  Where  plaintiff  testifleg  that  he  was  de- 
tained hy  a  sergeant  during  the  night,  at 
the  instance  of  defendant's  officer,  but  the 
officer  denies  this,  and  the  sergeant  testi- 
fies that  the  officer  did  not  request  him  to 
detain  plaintiff,  bat  that  he  did  so  because 
be  did  not  think  his  explanation  satisfac- 
tory or  that  he  ought  to  release  him.  it  is 
improper  to  refuse  to  Instruct  that  if  the 
officer  did  not  request  the  detention  de- 
fendant is  not  liable  for  the  damages 
caused  thereby. — Newman  v.  New  York, 
L.  E.  &  W.  R.  Co.,  7  N.  Y.  8.  660. 

Exemplary. 

8.  Where  it  appears  that  the  arrest  was 
made  in  good  faith,  upon  suspicion  deemed 
to  warrant  the  same,  a  refusal  to  instruct 
that,  there  being  no  evidence  of  malice,  the 
plaintiff  was  not  entitled  to  recover  exem- 
plary damages,  and  an  Instruction  that  if 
the  officer,  in  making  the  arrest,  acted 
carelessly,  and  in  wanton  disregard  of 
plaintiff's  rights,  the  jur;^  might  award  ex- 
emplary damages,  are  improper.  —  New- 
man v.New  York,  L.  E.  &  W  R.  Co.,  7  N. 
Y.  a  660. 

False  Bepreseutatioiis. 

See  Deceit,  1,  3. 

Farm  Orosslngs. 

Action  to  compel  construction,  see  Rail- 
road Oomjpanxet,  1-8. 

Fees. 

Attorney's  fees,  see  Divorce,  3. 
Of  witnesses,  see  Costa,  11. 
Recovery  of  license  fee,  see  License. 

Fellow-Servant. 

See  Matter  and  Servant,  16. 

Fire  Department. 

See  Mvnicipal  Corporations,  6,  7. 

Foreclosure. 

Of  mortgages,  see  Mortgagee,  6,  7. 


Forfeitore. 

Of  bail,  see  Bail.  SS. 

FBATTD. 

See,  also.  Attignment  for  Bmu^fU  of  Oredit- 

or»,  12-16;    Deceit;    Fravdiuent  Conitf- 

ancet. 
As  ground  to  rescind  contract,  see  Baie. 

8-9. 
Evidence  of,  see  Attignment  for  Benefit  of 

Creditort,  7. 
Ground  for  equitable  relief,  see  Equilg,  Z. 

Evidence. 

t.  Statements  of  another,  by  which  per- 
sons obtained  credit,  if  made  without  their 
knowledge,  are  not  admissible  aninst 
them  to  prove  fraud  on  their  part. — Morris 
V.  Wells.  7  N.Y.  8.  61. 

8.  In  an  action  for  damages  for  porchas- 
ing  cattle  with  the  intent  to  def  raad  plain- 
tiffs out  of  the  purchase  price,  evidence  of 
previous  transactions  of  the  same  kind  be- 
tween the  parties  is  admissible  to  show 
that  defendant  knew  that  he  would  be  able 
to  dispose  of  the  cattle  before  a  check, 
given  for  the  price,  could  be  returned  for 
payment. — Monroe  v.  O'Shea,  7  N.  T.  S. 
640. 

8.  Where  defendant,   as  a  witness  for 

Slaintiff,  testified  that  he  thonght  some  of 
is  debtors  became  in  solvent  after  the  pur- 
chase, and  that  one  N.  owed  him  $2,700.  it 
was  error  to  exclude  his  answer  to  tb« 
question  as  to  when  N.  became  insolvent, 
as  it  would  tend  to  show  whether  there 
had  been  any  change  in  defendant's  finan- 
cial condition  after  the  purchase. — ^Monroe 
V.  O'Shea,  7  N.  Y.  S.  540. 

4.  In  an  action  for  damages  for  purchas- 
ing cattle  with  the  intention  of  derrandiag 
plaintiffs  out  of  the  purchase  price,  it  ap- 
peared that  the  sale  was  for  cash,  but  that 
defendant  sent  his  check  for  the  price  to 
plaintiffs  in  Massachusetts:  that  it  was  re- 
turned immediately  to  the  bank  for  pay- 
ment, and  payment  was  refused;  that  in 
the  mean  time  defendant  had  disposed  of 
the  cattle  and  made  an  assignment;  and  that 
bis  liabilities  amounted  to  $44,000.  and  his 
assets  to  $8,000.  Held,  that  the  question  of 
defendant's  intention  to  defraud  plaintiffs 
at  the  time  he  made  the  purchase  should 
have  been  submitted  to  the  Jury. — Monroe 
V.  O'Shea,  7  N.  Y.  a  640. 

FRAX7DS,  STATUTE  OF. 

Fromlae  to  answer  for  debt  of  an- 
other. 

1.  In  an  action  to  recover  for  milk  sold, 
plaintiff  testified  that  defendant  told  him. 
if  be  would  send  his  milk  to  W.,  defend- 
ant would  send  hia  check  for  the  price. 
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FliJntiff  was  corroborated  by  one  witness. 
Defendant  and  W.  denied  the  conTersa- 
tion,  and  there  was  some  evidence  that 
plaintiff  had  made  an  effort  to  have  de- 
fendant sign  an  a^eement  as  surety  for 
the  debt  Held  that,  since,  if  plaintiff's 
testimony  was  believed,  defendant  was  the 
original  debtor,  averdict  for  plaintiff  would 
not  be  set  aside. — Jessup  v.  McQarry,  7  N. 
Y.  S.  751. 
Agreements  not  to  be  performed  in 

a  year. 

2.  In  March,  1887,  plaintiff  made  an  oral 
contract  to  work  for  defendant  from  May 
1,  1887,  to  May  1,  1888.  In  October,  1887. 
defendant  became  displeased  with  plaintiff 
because  of  a  mistalie  made  by  him,  and  said 
that  he  would  let  him  (plaintiff)  go.  Aft- 
erwards defendant  agreed  to  let  the  matter 
remain  in  abeyance,  and  finally  "called  it 
off. "  Plaintiff  then  went  on  with  his  du- 
ties as  before.  Nothing  was  said  at  this 
time  as  to  term  of  service,  duties,  salary, 
etc..  all  of  which  were  governed  by  the 
contract  made  in  March,  1887.  Hdd,  that 
no  new  contract  was  made  in  October.  1887, 
so  as  to  talce  the  case  out  of  the  statute  of 
frauds  as  a  contract  not  to  be  performed 
within  a  year.— Berrien  v.  Soutback,  7  N. 
T  8.  824. 
Pleading. 

8.  Where  defendant  denies  that  he  made 
the  contract  sued  on,  he  may  prove  that 
there  was  no  contract  in  writing,  as  re- 
quired by  the  statute  of  frauds. — Berrien 
▼.  Southack,  7  N.  T.  8.  824. 


PBAUDUIiBNT  OONVBY- 
AXCES. 

Actions  to  set  aside,  see  DepotiHon,  L 

"What  constitutes  consideration. 

1  Where  an  insolvent  debtor,  whose 
debts  are  all  of  the  same  class,  conveys  all 
bis  property  to  third  persons,  who  imme- 
diately convey  it  to  his  wife,  snch  convey- 
ances, being  without  consideration,  are  in 
fraud  of  his  creditors,  and  void.— O'Con- 
nell  V.  Madden,  7  N.  Y.  S.  888. 

2.  In  the  absence  of  circumstances  show- 
ing bad  faith,  the  assignment  of  f 60,000  of 
personalty  to  secure  f  18,000  of  debts  does 
not  raise  a  presumption  of  fraud. — Boess- 
neck  V.  Cohn,  7  N.  Y.  8.  620. 

8.  A  deed  to  secure  two  debts  of  the 
grantor  to  the  grantee,  one  of  which  is  flc- 
titious,  though  the  other  is  actually  due,  is 
▼oid  od  initto,  as  against  creditors  of  the 
grantor,  and  cannot  stand  as  security  even 
for  that  debt  which  is  actually  due. — Bald- 
win v.  Short,  7  N.  Y  8.717. 
Bights  of  creditors. 

4.  A  judgment  creditor  can  maintain  an 
action  to  reach  property  where  it  is  alleged 


the  debtor  has  bought  and  paid  for  it  with 
his  own  money,  but  has  taken  the  title  in 
his  wife's  name,  for  the  purpose  of  de- 
frauding his  creditors.— Stoked  v.  Amer- 
man,  7  N.  Y.  S.  788. 

5.  Where  ail  the  property  of  an  insolv- 
ent debtor  is  fraudulently  conveyed  to  his 
wife,  mortgages  executed  by  the  insolv- 
ent's wife  to  certain  of  his  creditors,  after 
his  death,  do  not  give  preferences  to  the 
mortgagees  as  against  other  creditors;  the 
estate  upon  the  insolvent's  death  becom- 
ing assets  in  the  hands  of  his  administra- 
trix for  the  benefit  of  all  his  creditors. — 
OConnell  v.  Madden,  7  N.  Y.  S.  888. 

Actions  to  set  aside. 

6.  A  general  creditor  cannot  maintain 
an  action  to  set  aside  judgments  confessed 
and  transfers  of  property  made  by  his 
debtor,  as  being  in  violatio'n  of  the  general 
assignment  act  of  New  York,  wliere  the 
complaint  discloses  no  intention  by  the 
debtor  to  make  an  assignment.— Macdon- 
ald  V.  Wallstein.  7  N.  Y  8.  675. 

Evidence— Declarations  of  vendor. 

7.  The  declarations  of  a  vendor,  made 
after  conveyance,  and  his  evidence  in  sup- 
plementary proceedings,  relating  to  the 
property  conveyed,  to  the  effect  that  the 
conveyance  was  intended  to  defraud  the 
ludgment  creditor,  are  in  admissible  against 
his  vendee,  though  he  remains  in  posses- 
sion under  the  vendee's  lease. — Scofleld  v. 
Spaulding,  7  N.  Y   8.  927. 

8.  Nor  are  such  statements  admissible 
on  the  ground  that,  a  conspiracy  between 
vendor  and  vendee  to  defraud  having  been 
shown,  the  declarations  of  the  one  were 
binding  on  his  co-conspirator,  as  such  aec- 
larations  were  merely  narrative  of  a  com- 
pleted transaction,  and  formed  no  part  of 
the  re*pMte.— Scofleld  t.  Spaulding,  7  N. 
Y.  8.  927. 

GABNISHMEXT. 

Levy  and  lien. 

In  an  action  against  the  non-resident 
firm  of  L.  &  Bro.,  money  was  attached  in 
the  hands  of  defendant  bank,  and  the  at- 
tachment was  served  by  the  sheriff  by 
handing  to  defendant's  cashier  a  copy,  on 
which  was  indorsed  a  certificate  that  such 
paper  was  a  true  copy  of  the  original,  and 
that  by  it  the  sheriff  was  commanded  to 
attach  all  property  of  L.,  and  that  having 
been  informed  that  said  defendant  had  in 
its  possession  money  belonging  to  L.,  and 
that  defendant  was  indebted  to  him,  the 
sheriff  attached  and  required  said  money 
to  be  delivered  to  him.  At  the  time  of  de- 
livery of  said  copy,  warrant,  and  notice, 
defendant  had  no  property  of  nor  was  it 
indebted  to  L.,  but  defendant  was  indebted 
to  the  firm  of  Li.  &  Bro.,  of  which  fact  the 
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Bherifl  was  informed.    This  smount  was 
afterwards  applied  by  defendant  towards 

Saymvnt  of  a  debt  due  to  it  by  L.  &  Bro. 
Tetd,  that  the  levy  was  insufficient  under 
Code  Civil  Proc.  §  649,  subd.  S,  which  re- 
quires a  notice  showing  the  property  at- 
tached, to  entitle  plaintiffs  to  the  applica- 
tion of  the  balance  to  the  credit  of  L.  & 
Bro.  in  defendant's  hands  to  the  payment 
of  their  judement,  although  the  bank  offi- 
cers knew  what  the  plaintiffs  were  attempt- 
ing to  do.— Hayden  t.  National  Bank,7N. 
Y.  8.  651. 

GIFTS. 

Inter  vivos. 

1.  C  delivered  to  A.  a  sum  of  money, 
taking  the  latter's  acknowledgment,  which 
stipulated  that  the  money  was  to  be  in- 
vested for  the  benefit  of  C.'s  daughter  H., 
and  the  interest  thereof  paid  to  her  when 
C.  should  decide  that  she  needed  it .  It  was 
shown  that  C.  had  given  his  other  children 
advancements,  ana  had  expressed  the  in- 
tention to  advance  H.  equally,  and  that  on 
the  day  that  he  delivered  the  money  to  A. 
be  took  a  receipt  from  H.  for  the  same 
amount,  in  which  the  sum  was  called  an 
"advancement. "  H.  for  some  time  re- 
tained the  paper  signed  b^  A.,  but  at  C.'s 
request  delivered  it  to  him,  and  at  C.'s 
death  the  receipt  given  him  by  H.  was  in 
the  latter's  possession,  but  when  she  ob- 
tained it  did  not  appear.  A.  opened  an 
account  with  H.  as  her  trustee,  as  he  did 
with  C.'s  other  children,  for  whom  money 
had  been  deposited  with  A.,  but  it  was  not 
shown  that  C.  knew  that  fact.  H.  never 
made  use  of  principal  or  interest,  and  C. 
himself  appropriated  the  money.  Held,  that 
the  evidence  did  not  establish  a  gift  to  or 
trust  for  H.  in  the  money,  and  C.'s  exec- 
ntors  were  therefore  not  liable  to  her 
therefor.— In  re  Crise's  Estate,  7  N.  Y.  S. 
208. 

Donatio  canaa  mortis. 

2.  A  man  70  years  old,  and  in  poor  health, 
gave  money,  which  was  his  only  means  of 
support,  to  his  children.  The  evidence  of 
the  children,  as  to  the  circumstances  of  the 

fift,  was  conflicting,  and  was  contradicted 
y  the  father.  Ko  substantial  reasons  were 
given  for  such  a  gift,  and  it  appeared  that 
after  the  alleged  gift  the  children  agreed 
among  themselves  to  pay  their  father  in- 
terest thereon.  Held  a  donatio  causa  mor- 
«i».— Stubing  V.  Stubing,  7  N.  Y.  8.  600. 

8.  The  evening  before  going  to  a  hos- 
pital decedent  delivered  to  plaintiff  a  tin 
box,  expressing  a  fear  that  he  would  die 
from  the  results  of  a  surgical  operation 
which  he  was  to  undergo  at  the  hospital, 
and  declaring  that  if  ne  did  not  return 
plaintiff  was  to  have  the  box  and  its  con- 
tents.   He  underwent  the  operation  8  days  I 


after  his  admission  to  the  hospital,  sad 
died  11  days  later.  Held  a  valid  gift  cava 
mortit,  though  "technically"  death  resnlted 
from  a  thinning  of  the  muscular  fibers  of 
the  heart,  and  not  from  the  direct  result  of 
the  operation.— Ridden  v.  Thrall,  7  N.  Y. 
8.  823.» 

4.  A  good  gift  eau4a  mortis  is  shows 
where  it  is  proved  that  money  on  deposit 
in  bank  was  given  to  plaintiff,  and  that 
the  bank-book  to  enable  her  to  get  the 
money  was  actually  delivered  to  her  by  the 
donor,  who  at  the  time  was  in  expectation 
of  impending  death,  and  who  did  die  a  day 
or  two  afterwards. — Walsh  v.  Bowery  Sav. 
Bank.  7  N.  Y.  8,  669.» 

Pleading  and  proof. 

6.  Proof  of  a  gift  catua  mortu  la  admissi- 
ble under  a  complaint  alleging  a  gift  inter 
vitos,  and  the  amendment  of  the  complaint 
to  conform  to  proof  of  a  gift  cavsn  mortit 
does  not  prejudice  defendant. — Walsh  v. 
Bowery  Sav.  Bank,  7  N.  Y.  8.  fl68L 

Goods. 

Action  for  price,  see  Sale.  13-14. 

Sold  and  delivered,  see  Pleading,  1,  i.  t& 

GUABANT7. 

Evidence. 

Testimony  by  defendant  that  he  does  not 
recollect  making  a  certain  representation 
as  to  signing  a  guaranty  is  not  evidence 
that  he  did  not  make  it.  where  a  disinter- 
ested witness  contradicts  him. — Metropol- 
itan Mannf'g  Co.  v.  McDonald.  7  H.  T  & 
600. 

GUASDIAN  AND  WABD. 

Actions  by,  see  Parties,  2. 

Guardian  ad  litem  nisi,  see  Infanejf,  S,  i. 

Appointment. 

1.  Where  the  mother  has  from  girlhood 
lived  a  disreputable  and licentionslife,  and 
had  for  many  years  deserted  her  hnsband 
and  infant  danghter,  she  will  be  refused 
the  guardianship  of  either  the  person  or 
property  of  sucn  infant. — In  re  Meech,  7 
N.  Y.  8.  257. 

Accounting  by  administrator. 

2.  Where  a  guardian  dies  before  final 
settlement,  his  administratrix  may  be  re- 
quired by  the  surrogate's  court,  at  any 
time,  to  render  an  account  of  the  trust  of 
her  intestate,  under  Code  Civil  Proc  N.  Y. 
§  2606,  providing  that  the  aurrosate's  coort 
shall  have  the  same  jurisdiction  to  compel 
an  administrator  to  account  which  itwoald 
have  had  against  the  decedent,  if  his  let- 
ters had  been  revoked. — In  re  Wiley's  &• 
tate.  7  N.  Y.  B.  828. 
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HABEAS  OOKPUS. 

Hearing — Qaestlons  determined. 

Code  Civil  Proc  N.  T.  §  9088,  provides 
that  in  habea*  eorput  proceedings  the  pris- 
oner is  to  be  remanded  if  it  appears  that 
he  is  detained  in  custody  by  virtue  of  the 
final  judgment  or  decree  of  a  competent 
tribunal  of  civil  or  criminal  jurisdiction. 
and  section  2031  provides  for  his  discharge 
if  no  lawful  cause  for  his  imprisonment  is 
shown.  Section  2084  prohibits  the  court, 
on  the  return  of  the  writ,  from  inouiring 
into  the  legality  or  justice  of  any  jvidgment 
or  decree  specified  in  section  2033.  except 
as  therein  stated.  Seld,  that  upon  the  re- 
turn to  a  writ  of  habeat  eorptu  the  court 
may  inquire  into  the  constitutionality  of 
the  statute  under  which  the  Judgment  wag 
rendered;  for  it  is  without  authority,  and 
not  the  Judgment  of  a  competent  tribunal, 
if  based  upon  an  unconstitutional  statute. 
—In  re  Kemmler,  7  N.  Y.  &  146. 

HIQHWA7S. 

Statutory  proceedings  to  establlsli — 
3vay. 

1.  Under  Laws  N.  Y.  1881,  c.  696,  provid- 
ing for  a  jury  of  13  men  to  certify  to  the 
necessity  of  altering  and  laying  out  high- 
ways, and  prescribing  their  qualifications 
and  manner  of  selection,  where  the  names 
of  13  men  are  drawn,  but  1  is  disqualified, 
the  other  11  are  not  a  qualified  jury  within 
the  meaning  of  the  statute,  and  their  acts 
as  such  are  void,  thoueh  the  statute  also 
provides  that  it  is  sufflcient  if  9  or  more  of 
the  jurors  act.— Tiffany  v.  GiSord,  7  N.  Y. 

Effect  of  not  opening  or  T^orking 
street. 

3.  A  street,  which  originally  was  a  coun- 
try highway,  had  never  been  opened  or 
worked.  On  its  incorporation,  the  city 
never  assumed  any  care  or  responsibility 
over  it.  Held,  that  the  street  had  ceaseii 
to  be  a  public  highway,  under  Laws  K.  Y. 
1861,  c.  811,  providing  that  a  highway  not 
opened  and  worked  within  six  years  shall 
cease  to  be  a  road. — City  of  Cohoes  v.  Del- 
aware &  H.  Canal  Co.,  7  N.  Y.  8.  885. 
Action  for  iqjuries  caused  by  ob- 
struction. 

8.  In  an  action  for  injuries  caused  by 
obstructions  in  ahighwav,  it  appeared  that, 
when  a  stage  in  which  plaintiff  was  travel- 
ing started  from  a  certain  hotel,  one  of  the 
horses  balked,  and,  when  finally  urged  to 
move  by  the  driver,  the  team  plunged  for- 
ward at  a  brisk  gait.  About  80  feet  from 
the  hotel,  in  the  highway,  was  a  well,  on 
one  side  of  which  uie  traveled  track  was 
16  feet  wide,  and  on  the  other  57  feet.   The 


driver  went  through  the  narrow  passage, 
and  struck  a  heap  of  frozen  snow  and 
ashes  near  the  well,  which  capsized  the 
vehicle.  The  obstruction  was  large  enough 
to  upset  any  vehicle  which  struck  it  m 
rapid  motion.  Held,  that  the  question  of 
negligence  was  properly  submitted  to  the 
jury. — Chamberlain  v.  Town  of  Wheat- 
land, 7  N.  Y.  8.  190. 

4.  In  sn  action  for  personal  injuries 
caused  by  the  upsetting  of  a  stage  in  which 
plaintiff  was  riding,  through  obstructions 
m  the  highway,  an  instrnction  that  if  either 
of  the  horses  drawing  the  vehicle  was 
balkv  or  otherwise  unmanageable  it  was 
negligence  to  drive  them,  was  properly  re- 
fused.— Chamberlain  v.  Town  of  Wheat- 
land, 7  N.  Y.  8.  190. 

HOBSE  AND  STBEET  BAIL- 
BOADS. 

Ii^uries  to  passengers. 

1.  In  an  action  for  personal  injury  to 

Elaintiff  while  riding  in  one  of  defendant's 
orse-cars,  it  appeared  that,  as  the  car  was 
passingover  a  draw-bridge,  a  key  and  pole, 
weighing  about  800  pounds,  fell,  one  end 
of  the  pole  projecting  about  three  feet  in- 
to the  car.  ana  causing  the  injury.  The 
pole  and  key,  when  not  used  for  operating 
the  draw-bridge,  were  hung  up  on  two 
railroad  spikes,  driven  in  a  slant  into  the 
trestle-work  near  the  track.  The  evidence 
was  conflicting,  but  tended  to  show  that 
the  undue  rate  of  speed  of  the  car  caused 
the  bridge  to  oscillate,  and  dislodge  the 
key  and  pole.  The  driver  testified  that  be 
"was  ftlways  afraid  of  an  accident,— was 
always  afraid  it  would  fall;"  and  that  he 
knew,  if  he  "went  over  on  a  trot,  it  would 
shake  the  bridge, "  and  "the  faster  you  go 
the  more  it  will  shake  the  bridge.  "  HeU. 
that  a  case  was  made  calling  for  submission 
to  the  Junr  of  the  question  of  the  negli- 
gence of  defendant's  driver. — Catalanotto 
V.  Coney  Island  &  B.  R.  Co.,  7  N.  Y.  8.  638. 

3.  In  an  action  against  a  street  railroad 
company  for  personal  injuries,  there  was 
testimonv,  which  was  contradicted,  that 
while  defendant's  car  was  going  down  hill, 
at  the  rate  of  seven  miles  an  hour,  the 
driver,  without  any  apparent  reason,  ap- 
plied the  brake  with  such  force  as  to  give 
the  car  a  sharp,  quick  jerk,  which  hurled 
the  plaintiff  from  the  front  platform.  Held, 
that  the  question  of  negligence  was  prop- 
erly submitted  to  the  Jury. — Murray  v. 
Brooklyn  City  R.  Co.  7  N.  Y.  8.  900. 

8.  Defendant  cannot  complain  of  an  in- 
struction that  "negligence  could  not  be 
predicated  upon  the  mere  question  of 
speed,  unless  speed  was  one  of  the  ele- 
ments that  helped  to  cause  the  accident, " 
as  speed  might  be  an  element  of  negligence. 
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in  connection  with  tbe  aadden  Btopping  of 
the  car. — Murray  v.  Brooklyn  City  R.  Co., 
7  N.  Y.  S.  900. 

4.  It  is  not  negligence  per  »e  for  a  pas- 
senger to  ride  on  the  front  platform  of  a 
horse-car. — Hoarney  ▼.  Brooklyn  City  R. 
Co.,  7  N.  Y.  8.  602. 

Injuries  to  passengers — Degree  of 
care. 

6.  A  street-car  company  is  obliged  to  use 
the  utmost  care  to  carry  passengers  safely. 
— McBwyny  v.  Broadway  &  S.  A.  B.  Co.,  7 
N.  Y.  8.  466. 

Injuries  while  entering  car. 

6.  In  an  action  against  a  street  car  com- 
pany for  personal  injuries,  where  plaintiff 
testifies  that  after  the  car  had  slackened 
speed,  and  while  he  was  waiting  for  it  to 
stop,  it  made  a  sudden  start  forward,  and 
threw  him  off,  thus  causing  the  injuries, 
and  defendant's  witnesses  are  not  entirely 
harmonious  as  to  the  circumstances,  though 
they  all  testify  that  plaintiff  got  off  while 
the  car  was  in  motion,  a  verdict  for  plain- 
tiff will  not  be  disturbed  on  appeal. — Gan- 
ley  V.  Brooklyn  City  R.  Co.,  7  N.  Y.  8.  8.54. 

7.  In  an  action  for  injuries  received  Hi 
enterlnK  defendant's  car,  a  charge  that 
plaintiff  could  recover  only  if  the  car  had 
stopped  when  she  attempted  to  get  in,  and 
that  she  would  be  guilty  of  contributory 
negligence  if  she  attempted  to  enter  by 
grasping  the  rear  rail  while  the  car  was  in 
motion,  and  that  it  was  for  the  jury  to  de- 
termine whether  the  car  started  before  she 
had  a  chance  to  get  in,  properly  submitted 
the  case  to  the  Jury. — McSwyny  v.  Broad- 
way &  8.  A.  R.  Co.,  7  N.  Y.  S.  456. 

8.  Where,  in  an  action  for  an  injury  re- 
ceived in  entering  defendant's  car,  the  evi- 
dence is  conflicting  as  to  the  manner  in 
which  the  accident  happened,  it  is  a  ques- 
tion of  fact  for  the  jury,  and  their  verdict 
is  conclusive  thereon. — Mc^wynyv.  Broad- 
way &  8.  A.  R.  Co.,  7  N.  Y.  8.  456. 

9.  A  street-car  company  is  guilty  of  neg- 
ligence in  starting  a  car  so  as  to  throw  a 
pussenger  from  the  steps  while  entering, 
whether  the  car  is  started  by  the  act  of  the 
conductor  or  driver. — McSwyny  v.  Broad- 
way &  8.  A.  R.  Co.,  7  N.  Y.  8.  4(56. 

Persons  on  track. 

10.  In  an  action  against  a  street-railroad 
company  for  personal  injuries  resulting  in 
the  death  of  plaintiff's  intestate,  it  ap- 
peared that  the  latter  was  a  girl,  about  10 
years  old;  that  she  stood  about  2  feet  from 
the  track,  with  her  back  to  the  car,  which 
was  about  50  feet  away,  and  called  to  her 
companions  to  follow  her;  that  there  was 
no  obstruction  to  prevent  the  driver  from 
seeing  her:  and  that  the  car  came  up  at 
rapid  speed  as  tbe  child  turned  to  cross 
the  track,  when  she  was  struck  by  it  and 


run  over,    ffdd,  that  plaintiff  wa«  entitled 

to  go  to  the  jury  on  the  question  of  wheth- 
er the  driver  exercised  ordinary  care,  as 
his  failure  to  do  so  rendereddefe'odant  lia- 
ble, though  there  was  negligence  on  the 
gart  of  the  child.— Mallard  v.  Ninth  Ave. 
LCo.,7N.  Y.  8.  666.* 

Collision. 

U.  In  an  action  for  iDJuries  to  a  pas- 
senger caused  by  a  collision  between  de- 
fendant's car  and  another,  evidence  that 
defendant's  car  was  driven  rapidly,  and 
that  the  morning  was  foggy,  and  admis- 
sions of  the  driver  that  at  a  distance  of  25 
or  80  feet  he  heard  the  bell  of  the  other 
car.  which  he  knew  was  crossing  at  right 
angles  to  his  own,  are  sufficient  to  warrant 
the  submission  of  the  question  of  negli- 
gence to  the  jury. — Houmey  ▼.  Brooklyn 
City  R.  Co.,  7N.T.  8.  602. 

12.  Where,  in  an  action  for  injuries  to  a 
passenger  caused  by  a  collision  between 
defendant's  car  and  another,  plaintiffs 
testimony  that  he  was  riding  on  the  front 
platform,  and  not  on  the  guard-rail  in 
front  of  tbe  car,  is  contradicted  by  two 
witnesses  of  defendant,  the  question'of  bis 

Sosition    is   for   the    jurv. — Hoarney    v. 
irooklyn  City  R.  Co.,  7  Nl  Y.  8.  802. 

HUSBAND  AND  WIFB. 

See.  also,  IHvorct;  Dower. 

Rights  of  husband  in  estate  of  wife,  see 

DomieiU. 
Wife's  contracts,  see  AUeration  of  Jtutm- 

menU. 

Tenancy  by  the  entirety. 

1.  In  New  York,  under  a  conveyance  to 
a  husband  and  wife  jointly,  they  take  as 
tenants  6y  the  entirety. — O'Connor  v.  Mc- 
Mahon,  7  N.  Y.  8.  225. 

Conveyances  by  husband. 

2.  Where  a  husband  and  wife  hold  land 
as  tenants  by  the  entirety,  a  convej-anre 
by  the  hnsband,  in  which  the  wife  does 
not  join,  is  void.^)'Connor  v.  HcMahon, 
7  N.  Y   8.  225. 

8.  Under  Laws  N.  Y  1860,  c.  M.  §  1,  pro 
viding  that  the  property  acquired  by  a  mar' 
ried  woman  by  grant  and  the  issues  there' 
of  shall  remain  her  separate  property,  and 
that  It  shall  not  be  subject  to  the  control 
or  liable  for  the  debts  of  her  husband, 
plaintiff's  husband  cannot,  by  a  convey- 
ance of  land  held  by  them  as  tenants  bj 
the  entirety,  deprive  her  of  the  enjoyment 
of  the  land,  and  tbe  rents  and  profits  there- 
of.—O'Connor  V.  McMahon,  7  N.  Y.  8. 
225. 

Wife's  power  to  contract. 

4.  Where  promissory  notes  are  ezecntrd 
by  a  wife  to  her  husband  as  mere  accom- 
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modation  paper,  they  do  not  constitute 
contracts  between  them;  and  under  Laws 
N.  Y.  1884,  c  881,  giving  to  married  wo- 
men the  power  to  contract  as  it  they  were 
nnmarried,  and  making  them  and  their 
separate  estate  liable  on  their  contracts, 
irbether  they  relate  to  such  separate  estate 
or  not,  but  excepting  from  the  proTisiona 
of  the  act  all  contracts  between  husband 
and  wife,  the  bank  which  discounts  such 
notes  for  the  husband  is  entitled  to  recov- 
er thereon  against  the  wife. — Bowery  Nat. 
Bank  t.  SniSen,  7  N.  Y.  8. 630.* 

Impeaclunent. 

Of  witness,  see  Witnett,  19-31. 

Indemnity. 

Effect  of  bond,  see  Bonds,  1-8. 

INDIANS. 

Sight  to  sue  —  Employment  of  at- 
torney. 

Laws  N.  Y.  1846,  o.  150,  §  2,  provides  for 
the  appointment  by  the  governor  and  sen- 
ate of  an  attorney  for  the  Seneca  Nation 
of  Indians,  who,  among  other  duties, 
should  "prosecute  and  maintain  all  ac- 
tions, suits,  and  proceedings  for  them,  or 
any  of  them,  as  he  might  find  necessarv  or 
proper."  Laws  1848,  c.  87,  §  4,  provides 
that  any  Indian  who  is  a  freeholder  shall 
be  subject  to  the  civil  jurisdiction  of  the 
courts  in  the  same  manner,  and  to  the  same 
extent,  as  a  citizen  thereof.  Laws  1847, 
c  865,  §  14,  provides  that  any  Indian  of  the 
8eneca  Nation  whose  claim  exceeds  the 
jurisdiction  of  the  "peace-makers"  of  the 
nation,  established  at  |100  by  section  8, 
mav  sue  and  be  sued  "in  the  same  manner, 
ana  with  like  effect,  as  between  white 
citizens.  "  Htld,  that  a  Seneca  Indian  could 
sue.  either  in  person  or  by  his  chosen  at- 
torney, for  a  claim  which  the  jury  fonnd 
to  exceed  $100,  and  was  not  bound  to  em- 
ploy the  attorney  appointed  for  the  na- 
tion.—Jemmerson  V.  Kennedy,  7  N.  Y  8. 
2M. 

INDICTMENT  AND  INFOB- 
MATION. 

See,  also.  Burglary. 

Certainty. 

An  indictment  under  Laws  N.  T.  1884,  c. 
202,  S  8,  making  it  a  misdemeanor  to  sell, 
supply,  or  bring  to  be  manufactured,  to  any 
butter  or  cheese  factory,  any  milk  diluted 
with  water,  cbsrged  that  on  the  8d  and  4th 
days  of  the  same  month  defendant  did,  at 
the  place  named,  bring  to  a  certain  cheese 


factory,  for  the  purpose  of  being  manu- 
factured into  butter  and  cheese,  a  large 
auantity  of  milk  diluted  with  water;  that 
le  milk  so  diluted  was  sold  to  O.  and  R. ; 
that  defendant  delivered  water  in  his  milk 
aforesaid  for  the  purpose  and  with  tJie  in- 
tent of  defrauding  said  O.  and  R.  Held, 
that  the  indictment  sufficiently  charged  a 
crime,  within  the  requirements  of  Code 
Crim.  Proc.  N.  Y.  §§  275,  276,  providing 
that  the  indictment  must  contain  a  plain 
and  concise  statement  of  the  act  constitnt- 
ing  the  crime. — People  v.  Harris,  7  N.  Y.  8. 

Indorsement. 

Of  bills  and  notes,  see  NegotUMi  Inttrtt' 
menu,  1. 

INFANCY. 

See,  also,  Ouardian  and  Ward. 

Ratification  of  contract. 

1.  A  mortgage  given  by  an  infant  li  rati 
fled  where,  after  attaining  majority,  the 
mortgagor  procures  releases  of  portions  of 
the  mortgaged  premises,  and  takes  no  steps 
iq  disaffirmance  of  the  mortgage  until  fore- 
closure is  begun,  more  than  two  years  after 
her  becoming  of  age. — Wilson  v.  Darragh, 
7  N.  Y.  8.  810.* 

Actions — Ouardian  ad  litem  nisi. 

2.  The  provisions  of  Code  Civil  Proc.  N. 
Y.  §  472,  that  a  guardian  ad  litem  shall  not 
be  appointed  unless  his  written  consent, 
duly  acknowledged,  is  produced  to  the 
court  or  judge  making  the  appointment, 
does  not  apply  to  a  guardian  ad  litem  niti, 
appointed  under  section  473,  providing  that 
where  defendant  is  an  infant  resident  of 
the  state,  but  is  temporarily  absent,  the 
court  may  appoint  a  guardian  ad  Uttm  niti, 
and  give  special  directions  in  the  order  for 
the  service  thereof. — 8chell  v.  Cohen,  7  N. 
Y.  8.  858. 

8.  Jurisdiction  having  been  acquired  by 
compliance  with  the  special  directions  of 
the  court  as  to  the  service  of  the  order,  ap- 
pointing a  guardian  ad  litem  niti  on  the  in> 
fant  and  his  mother,  the  fact  that  the  con- 
sent of  the  guardian  ad  litem  afterwards 
appointed  was  not  acknowledged  at  the 
time  of  his  appointment  was  a  mere  irreg- 
ularity, which  could  properly  be  amended 
thereafter,  nuncpro  (unc— Schell  v.  Cohen. 
7  N.  Y.  8.  868. 

Information. 

See  Indictment  and  Information. 

Infirin^ment. 

Of  patent,  see  Patent*  for  InvenUoni,  8. 
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INJXTNCnON. 

To  restrain  uae  of  name,  see  As*«eiation*,  6. 
trade-mark,  see  Tradt-Mark. 

JuriBdiction — County  judge. 

1.  Under  Code  Civil  Proc  N.  Y.  §  806, 
providing  that  an  injanction  order  may  be 
granted  by  any  county  judge, "  the  Judge 
of  the  county  in  which  the  venue  of  an  ac- 
tion is  laid  may,  on  notice  to  the  party 
•ought  to  be  enjoined,  grant  an  injunction 
to  continue  during  the  pendency  of  the  liti- 
atlon.— Morris  v.  City  of  New  York,  7  N. 
~  S.  MS. 

BightB   enforced    and  wrongs  pre- 
vented. 

i.  Two  brothers  assigned  to  one  C.  a  one- 
third  interest  in  two  patents,  one  for  an 
improvement.in  cigarettes  and  one  for  an 
improvement  in  cigarette  machines,  and 
"any  improvements,  renewals,  or  nissue 
of  said  cigarettes,  cigarette  BMChines,  or" 
patents,  "meaning  Mreby  to  invest  in"  C. 
an  undivided  one-third  of  said  patents, 
•Ktension,  or  improvements  thereof. "  By 
another  ~  agreement  an  undivided  one- 
fourth  interest  was  conveyed  to  A.  by  the 
brothers  and  C.  in  the  patents  and  stook 
owned  by  them  under  the  firm  name  of  A. 
Bros.  &  Co.,  "as  well  as  new  patents,  ma- 
chines, etc.,  which  may  be"  nsed  in  the 
business;  the  intent  being  to  give  A.  aone- 
fourth  interest  in  all  "the  patents  and  im- 
provements on  the  same  which  may  here- 
after be  made,  machines,  stock,"  etc.,  of 
A.  Bros.  &  Co.  This  firm,  and  all  the 
above  parties,  transferred  to  plaintiff  all 
the  property  of  the  firm,  "tojjether  with 
all  patents  owned  by  any  or  either  of  said 
firm  for  improvements  in  cigarettes  and 
cigarette  machines. "  By  a  fourth  agree- 
ment the  brothers  and  C.  transferred  to 
plaintiff  the  "respective  interests  which 
we  have  heretofore  enjoyed  as  members  of 
said  firm"  in  two  patents  for  cigarettes 
and  machines,  "this  transfer  to  Include 
any  improvements,  renewals,  or  reissues" 
of  the  patents.  Held,  that  these  agree- 
ments did  not  so  clearlv  transfer  to  plain- 
tiff or  assure  to  it  the  right  to  any  interest 
in  any  invention  of  one  of  the  brothers 
not  already  patented,  or  which  should  be 
patented  as  improvements  on  the  former 
patent,  as  to  justify  a  temporary  injunc- 
tion for  violation  of  the  contract  by  using 
any  improved  machine  of  defendant's  In- 
vention pending  the  trial  of  such  issae. — 
Allison  Bros.  Co.  v.  Allison,  7  N.  Y.  8.  368. 
8.  The  granting  of  permits  to  replace  old 
electrical  wires  with  new  ones  of  larger 
size  and  conductivity,  such  replacement 
being  matter  of  construction,  is  left  within 
the  discretion  of  the  board  of  electrical 
control  by  Laws  N.  Y.  1887,  c.  716,  §  4,  and 
an  injunction  will  not  lie  against  the  re- 


fusal to  grant  such  permits. — United  SUtes 
Illuminating  Co.  v.  Orant,  7  N.  Y.  S.  768. 

Remedy  st  law. 

4.  Under  Code  Civil  Proc.  N.  Y.  §  22«o, 
providing  that  before  final  orders  summa- 
ry proceedings  shall  not  be  stayed  by  any 
court  or  Judge,  except  in  a  case  where  an 
injunction  would  be  granted  to  Bt«y  the 
proceedings  in  an  action  of  ejectment,  in- 
junction should  not  be  granted  on  the 
grounds  that  the  petition  was  not  properly 
verified,  or  did  not  describe  the  premises, 
or  did  not  state  the  interest  of  the  peti- 
tioner, or  that  the  defense  of  another  ac- 
tion pending  was  not  allowed,  a«  all  these 
are  legal  defenses  available  on  the  trial, 
and  reviewable  on  aspeal. — Bliss  ▼.  Mur- 
ray, 7  N.  Y.  a  on. 

6.  On  dietondant's  failure  to  appear  after 
due  notice,  an  injunction  pending  a  suit 
will  be  granted  on  plaintiffs  showing  that 
defendant  is  about  to  forcibly  dispossess 
them  of  their  land  under  an  alleged  invalid 
condemnation  proceeding;  that  great  in- 
jury would  result  to  plaintiffs  if  they  are 
deprived  of  the  possession  pending  the  ac- 
tion to  determine  the  validity  of  the  con- 
demnation: and  that  no  injury  would  re- 
sult to  defendant  if  it  is  restrained  from 
taking  possession. — Morris  v.  City  of  New 
York.  7  N.  Y.  8.  948. 

6.  A  temporary  injunction  should  not  be 
granted,  in  an  action  to  restrain  defendant 
trom  erecting  poles  on  a  street  opposite 
plaintiff's  property,  to  form  part  of  aa 
electric  motor  system,  when  It  does  not  ap- 
pear that  the  injury  to  plaintiff,  if  any, 
caused  by  allowing  defendant  to  proceed 
until  the  trial  will  be  irreparable,  as  a  pub- 
lic improvement,  which  may  finally  be 
allowed,  will  thereby  be  obstructed,  and 
plaintiff  will  have  no  inducement  tojpress 
his  action.— Tracy  v.  Troy  &  h.  R.  Co.,  7 
N.  Y.  a  893. 

7.  Where  it  is  not  made  clear  at  a  trial 
whether  plaintiff  can  obtain  full  damages 
at  law  for  the  violation  of  a  covenant  not 
to  build  upon  or  incumber  a  certain  right 
of  way,  an  injunction  against  socb  viola- 
tion is  discretionary  witb  the  trial  court. 
and  will  not  be  disturbed. — Dexter  T. 
Beard,  7  N.  Y.  8,  U. 

Pleading. 

8.  A  policy-holder  sued  to  enjoin  an  in- 
sursnce  company  from  buying  certain  land 
and  from  erecting  a  building,  and  to  com- 
pel it  to  sell  land  already  acquired,  on  the 
ground  that  it  was  exceeding  its  charter 
rights  and  was  rendering  itself  liable  to  a 
forfeiture.  The  complaint  failed  to  allege 
an  inteution  to  buy  the  land,  and  showed 
that  the  building  was  already  in  progress 
of  erection.  It  did  not  show  that  a  sale  of 
the  land  acquired  could  properly  be  made, 
or  that  such  sale  could  be  made  without 
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injary  to  defendant,  nor  did  it  show  that 
plaintiff  would  suffer  in  any  way  by  the 
action  of  the  company,  or  that  its  assets 
would  not  meet  all  liabilities  if  the  charter 
were  forfeited.  Held,  that  the  complaint 
should  be  dismissed. — Levy  r.  Mutual  Life 
Ins.  Co.,  7  N.  Y.  8.  563. 

9.  Where  a  contract,  as  set  out  in  a  peti- 
tion for  a  preliminary  injunction  for  its 
▼iolation.  is  not  sufficient  to  Justify  its  is- 
suance, one  will  not  be  granted  under  a 
second  coant  in  the  complaint,  allefting 
a  mistake  in  the  contract,  and  asking  for 
its  reformation  where  ecjuities  alleged  as 
ground  for  its  reformation  are  denied  in 
the  answer,  but  plaintiff  must  awnitthe  ref- 
ormation of  the  contract  before  he  can 
obtain  afflrmatire  relief  based  on  the  con- 
tract as  reformed. — Allison  Bros.  Co.  v.  Al- 
lison, 7  N.  Y.  8.  368. 

Frooedture. 

10.  Code  Civil  Proc.  N.  Y.  §809,  provid- 
ing that  an  injunction  order  may  be  gran  ted 
upon  or  without  notice,  in  the  discretion 
of  the  "court  or  Judge;*  and  section  627, 

Sroviding  that,  wnere  an  injunction  order 
I  granted  on  notice,  the  party  enjoined 
mar,  "on  notice  to  the  judge  who  granted 
it, "  apply  for  an  order  vacating  it,— confer 
on  the  jndge.  as  a  Judge  and  not  as  a  court, 
ttuthoritv  to  hear  both  parties  on  an  appli- 
cation for  an  injunction;  and  a  county 
Judge  may  give  notice  of  the  hearing  to  the 
person  sought  to  be  enjoiaad  by  directing 
him,  in  a  pwlimiaarT  injunction,  to  show 
ranan  why  it  should  not  be  continued. — 
Morris  v.  City  of  New  Yorli,  7  N.  Y.  S.  «4a 

In  Pais. 

INSANITT. 

Certifloate  of  physician. 

1.  Acts  N.  Y.  1874,  c.  446,  provides  that 
no  person  can  be  confined  as  a  patient  in 
an  asylum  for  the  insane  except  upon  the 
certificate  of  two  duly-qualiflea  physicians, 
Betting  forth  the  insanity  of  such  person; 
and  the  confinement  cannot  exceed  five 
days,  unless  within  that  time  the  certificate 
shall  be  approved  by  a  Jud^e  of  a  court  of 
record  of  the  county  in  which  the  lunatic 
resides.  Held,  that  the  physicians  may 
nnite  in  one  certificate,  or  each  may  make 
one,  which  need  not  be  sworn  to  on  the 
same  day,  or  before  the  same  Judge,  it  be- 
ing a  compliance  with  the  statute  if  the 
certificates  are  approved  of  within  five 
days. — In  re  Approval  of  Medical  Certifi- 
cates of  Insanity,  7  N.  Y.  8.  671. 

Bights  and  liabilities  of  oommittee 

of  lunatio. 

8.  It  is  the  duty  of  the  committee  of  a 
Innatio  to  turn  over  to  the  administrator 


of  the  latter  his  own  notes  found  among 
the  papers  of  the  lunatic,  though  barred 
by  limitation  at  the  time  of  his  appoint- 
ment as  such  committee. — In  re  Blossom's 
Estate,  7  N.  Y.  8.  860. 

8.  A  committee  of  a  lunatic  is,  on  final 
accounting,  on  the  death  of  the  lunatic  two 
months  after  his  appointment,  entitled  to 
full  commissions  for  receiving  and  paying 
out  the  property  which  came  into  his 
hands  as  sucn  committee,  without  regard 
to  the  amount  disbursed  as  expenses. — la 
re  Blossom's  Estate,  7  K  Y.  8.  860. 

4.  It  is  in  the  discretion  of  the  court  to 
allow  counsel  fees  on  the  final  settlement 
of  the  accounts  of  a  committee  of  a  liinatia 
—In  re  Blossom's  Estate,  7  N.  Y.  8.  860. 

Inspectors  of  Elections. 

Powers  of,  see  BUetiotu  and  Voter*,  S. 

Instructions. 

8ee  AwumptU.  4:  Trial,  8-9. 

INST7BANCE. 

Bee,  also,  Marint  iTituranee. 

Conflicting  claims  to  policy,  MO  Mqutly,  1. 

Rights  of  poliej  kolders,  see  Contract*,  7. 

Assignment  of  policy. 

1.  A  policy  of  insurance  is  not  avoided 
by  an  assignment  of  it  as  a  pledge. — Mahr 
V.  Bartlett,  7  N.  Y.  8.  148. 
Application. 

2.  Where  defendant's  agent,  in  writing 
for  deceased  an  application  for  a  policv  in 
his  company,  deceased  merely  giving  him 
the  year  in  which  be  was  born,  made  a 
miscalculation,  and  wrote  down  the  wrong 
age,  there  was  no  misrepresentation  as  to 
bis  age  on  the  part  of  deceased. — Brink  v. 
Guaranty  Mut.  Ace.  Ass'n,  7  N.  Y.  8.  847.* 

8.  An  application  for  insurance  war- 
ranted the  answers  to  be  full,  correct,  and 
true,  and  stipulated  they  should  be  part  of 
the  contract  of  insurance.  The  policy  re- 
ferred to  the  application  as  a  part  thereof, 
and  provided  that  every  person  acquiring 
any  interest  in  the  contract  adopted  the 
application  and  statements  contained 
therein  as  his  own.  admitted  them  to  be 
material,  and  warranted  them  to  be  full 
and  true.  The  application  of  the  assured 
turned  out  to  be  untrue  as  to  the  facts  of 
bis  consulting  a  physician,  and  having  on 
two  occasions  been  an  inmate  of  a  hospi- 
tal. Held,  that  the  company  was  relieved 
from  liability  on  the  policy. — Wilkins  v. 
Mutual  Reserve  Fund  Life  Ass'n,  7  N.  Y. 
8.689. 

4.  The  application  warranted  the  an- 
swers and  statements  thereof,  whether 
written  by  the  applicant  by  bis  own  band 
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or  not,  to  be  full  and  true.  The  policy 
proYided  that  it  iraa  issued  in  considera- 
tion of  the  application,  which  was  made  a 
part  of  the  contract,  and  in  consideration 
of  each  of  the  statements  made  therein, 
"which,  whether  written  by  his  own  hand 
or  not, "  every  person  accepting  or  acquir- 
ing an  interest  in  the  contract  adopted  as 
his  own.  Held  that,  as  the  assured  as- 
sumed the  acts  of  the  agent,  and  bound 
himself  for  the  truth  of  the  statements 
contained  in  the  application,  he  could  not 
be  relieved  from  his  warranty  by  the  fact 
that  the  agent  had  acted  faithlessly  in  fill- 
ing out  the  application.— Wilkins  v.  Mutu- 
al Reserve  Fund  Life  Ass'n,  7  N.  Y.  S.  689. 

Conditions. 

5.  An  insurance  policy  on  an  unfinished 
bouse  contained  the  words,  "to  be  occu- 
pied as  a  residence  when  completed, "  and 
gave  permission  to  mechanics  to  work  in 
and  aoout  the  house  for  90  days.  Held 
that,  while  insured  was  to  have  the  right 
to  complete  the  building,  this  was  to  be 
done  within  90  days,  and  work  done  in  the 
construction  of  the  house  after  the  expira- 
tion of  that  time  was  a  violation  of  a  clause 
in  the  policy  prohibiting  carpenters  or 
other  mechanics  from  working  on  the 
house  without  written  permission,  even 
though  done  by  the  insured  himself. — 
Smith  V.  German-American  Ins.  Co.,  7  K. 
Y.  8.  846. 

6.  A  policy  of  life  insurance  stipulated 
that  upon  a  failure  to  pav  any  premium 
when  due  the  policy  should  become  void. 
There  was  such  a  failure,  and,  upon  a  ten- 
der of  the  amount  thereafter,  the  insurer 
accepted  it,  and  gave  a  receipt,  which  stat- 
ed that  it  was  accepted  upon  condition  that 
the  insured  was  of  temperate  habits,  and  in 
as  good  health  as  when  the  policy  was  is- 
sued; otherwise  the  payment  and  receipt 
and  the  original  policy  should  be  void. 
Such  acceptance  and  receipt  were  provided 
for  in  the  constitution  and  by-laws  of  the 
insurance  company,  which  were  made  a 
part  of  the  original  contract  of  insurance, 
Ueld,  that  such  payment  and  receipt  con- 
stituted a  new  contract,  by  which  insured 
was  bound,  whether  he  read  the  receipt  or 
not;  and,  it  appearing  that  he  was  not  at 
that  time  of  temperate  habits,  nor  in  as 
good  health  as  when  he  was  originally  in- 
sured, the  receipt  was  of  no  effect,  and  the 
policy  remained  void. — Ronald  v.  Mutual 
Reserve  Fund  Life  Ass'n,  7  N.  Y.  S.  152. 

—  Wftiver. 

7.  A  life  insurance  company  does  not 
waive  a  forfeiture  of  a  policy  by  requesting 
proofs  of  the  death  of  the  insured,  and  giv- 
ing instructions  in  regard  thereto. — Ronald 
T.  Mutual  Reserve  Fund  Life  Am'il  7  N.  Y. 
S.153. 


Agents — Authority  to  waiye  forfMt- 
•  nre. 

8.  The  policy  provided  that  "no  agent 
of  the  association  has  authority  to  make, 
alter,  or  discharge  contracts,  waive  forfeit- 
ures, •  •  •  and  no  alterations  of  the 
terms  of  this  contract  shall  be  valid,  and 
no  forfeiture  thereunder  shall  be  waived, 
unless  such  alterations  or  wairer  shall  be 
in  writing,  and  signed  by  the  president.* 
etc.  Plaintiff,  the  assignee  of  the  policj. 
before  the  assignment  consulted  an  officer 
of  the  company  as  to  the  regularity  and  va- 
lidity of  the  policy,  and  the  a^ent  repre- 
sented the  policy  to  be  a  valid  aecnritj. 
It  did  not  appear  that  at  that  time  any  in- 
formation of  the  fact  of  the  answers  in  the 
application  being  untrue  had  been  brought 
to  the  attention  of  defendant  or  the  agent 
Held,  that  the  agent's  representations  to 
plaintiff  would  not  preclude  defendant 
trom  taking  advantage  of  tha  nntmtfafnl 
statements  in  the  application,  aa  the  agent 
could  not  waive  any  forfeiture. — Wilkini 
V.  Mutual  Reserve  Fund  Life  Ass'n,  T  K. 
Y.  8.  589. 

Action  on  policy — Decree. 

9.  A  decree  that  an  insurance  company 
shall  pay  plaintiffs  "such  moneys  as  shall 
be  found  due  and  payable  under  and  by 
virtue  of  the  policy"  does  not  determine 
that  any  moneys  are  due  under  the  policy. 
— Mahr  v.  Bartlett,  7  N.  Y.  8.  143. 

Accident  insoranoe. 

10.  Deceased,  in  his  application  for  an 
accident  policy,  stated  that  he  bad  no  dis- 
ease, and  was  not  subject  to  fits,  or  any 
disorder  which  would  render  him  liable  to 
accidental  injury  There  was  evidence 
that  he  had  several  times  been  thrown 
from  his  buggy,  receiving  injuries,  and  in 
some  instances  remaining  unconscious  for 
a  while;  that  he  had  once  or  twice  fallen 
down  without  apparent  cause,  at  snch 
times  acting  strangely,  trembling,  etc. 
Several  persons,  who  had  known  him  for 
many  years,  testified  that  he  was  atrone 
and  robust  in  health,  and  that  they  had 
never  known  of  his  having  an  ailment 
Held,  that  the  weight  of  evidence  was  not 
in  favor  of  deceased's  having  misrepre- 
sented his  physical  condition. — Brink  v. 
Guaranty  Mut.  Ace.  Ass'n,  7  N.  Y.  8.  847. 

11.  Deceased  stated  that  his  occupation 
was  that  of  a  "livery  stable  proprietor,  (not 
working,)"  and  his  duties  "such  as  were 
required  of  him  in  that  occupation. '  The 
evidence  showed  that  he  hired  men  to  do 
the  work  around  his  stable,  though  he 
sometimes  hitched  up  a  horse  himself,  and 
drove  persons  out.  Held,  that  the  state- 
ment of  his  duties  suflBciently  apprised  de- 
fendant of  their  character,  and,  if  anything 
more  definite  was  required,  it  was  the  duty 
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of  defendant  to  ascertain  the  facts  by 
proper  inquiry. — Brink  v.  Guaranty  Mat. 
Ace.  Ass'n,  7  N.  Y.  8.  847. 

12.  The  policy  provided  tliat  failure  to 
give  the  company  notice  in  writing  of  the 
Injury  within  10  days  after  the  accident 
happened  should  invalidate  all  claims  un- 
der the  policy.  A  month  after  an  acci- 
dent, plaintiff  addressed  a  notice  of  the  in- 
jury to  defendant,  who  received  and  kept 
it.  and  afterwards  defendant's,  secretary 
stated  to  plaintiff's  agent  that  the  notice 
wa8  8ufl9cient.  Held,  that  tbe  notice.though 
not  technically  what  the  policy  required, 
being  served  on  and  retained  by  dfefend- 
ant.  further  notice  was  waived.— Brink  v. 
Guaranty  Mut.  Ace.  Ass'n,  7  K.  Y.  S.  847. 

Mutual  benefit  insurance. 

18.  One  of  the  rules  under  which  an  in- 
surance company  issued  its  policies  was 
as  follows:  "The  form  of  notice  to,  and  the 
process  of  collection  from,  each  of  the 
members,  of  the  assessment  above  named, 
shall  be  as  follows:  A  notice  shall  be  sent 
announcing  such  assessment,  and  the  num- 
ber thereof,  to  the  last  post-offlce  eiven  to 
the  society  by  each  member;  and  if  the  as- 
sessment is  not  received  within  thirty 
days  from  the  mailing  of  said  notice  it  shall 
be  accepted  and  taken  as  sufficient  evi- 
dence that  the  party  has  decided  to  termi- 
nate his  connection  with  the  society,  which 
connection  shall  thereupon  terminate,  and 
the  party's  contract  with  the  society  shall 
lapse,  and  be  void;  but  •  •  •  for  valid 
reasons  to  tbe  officers  of  the  society  *  *  • 
he  may  be  reinstated  by  paying  assess- 
ment arrearages. "  Such  a  notice  was  sent 
to  one  of  the  members  on  June  Ist,  and, 
the  assessment  not  being  paid  within  80 
days,  a  second  notice  was  sent  on  July  5th, 
and  the  assessment  was  paid  July  2lBt,  but 
after  the  death  of  the  insured;  and  the  of- 
ficers of  the  society,  knowing  of  such 
death,  gave  a  receipt  In  due  form  for  the 
payment.  Held,  that  the  sending  of  the 
second  notice  was  a  waiver  of  the  forfeit- 
are  occurring  upon  failure  to  pay  the  as- 
sessment within  the  required  tim^  after  the 
first  notice,  and,  having  received  such  pay- 
ment unquestioned,  the  society  cannot  re- 
pudiate its  liability  on  the  policies. — Shay 
V.  National  Ben.  8oc.,  7  N.  Y,  8.  287. 

14.  Money  due  on  a  beneficiary  certifi- 
cate, made  payable  to  a  third  person  for 
tbe  purpose  and  with  the  understanding 
that  it  snail  be  applied  in  payment  of  the 
debts  and  funeral  expenses  of  the  assured, 
is  impressed  with  a  trust  to  that  effect 
which  equity  will  enforce.— Boasburg  v. 
Cronan.  7  N.  Y.  S.  6. 
Change  of  benefldary. 

16.  The  laws  of  the  mutual  benefit  asso- 
ciation of  which  deceased  was  a  member 
provided  that  the  member  might  change 


the  beneficiary  of  the  relief  fund  certifi- 
cate, and  a  new  certificate  be  issued  on 
surrender  of  the  old  one.  By  Laws  N. 
Y.  1888,  c.  175,  8  18,  the  right  to  effect  such 
a  change  is  made  obligatory  on  the  associ- 
ation, and  the  right  is  given  to  make  such 
change  without  consent  of  the  beneficiary. 
Heid,  that  plaintiff,  who  was  named  in  the 
first  certificate  issued  to  decedent,  which 
was  afterwards  annulled  and  a  new  one  is- 
sued, had  no  vested  right  in  the  certificate. 
— Luhrs  V.  Supreme  Lodge  Knights  and  La- 
dies of  Honor,  7  N.  Y.  8.  487. 

16.  The  fact  that  the  decedent  attempted 
to  name  a  beneficiary  in  the  second  certifi- 
cate, who  was  not  entitled  to  take  under 
the  rules  and  regulations  of  the  associa- 
tion, conferred  no  right  on  plaintiff. — 
Luhrs  ▼.  Supreme  Lodge  Knights  and  La- 
dies of  Honor,  7  N.  Y.  B.  487. 

Interest. 

Allowance  a^inst  trustee,  see  TnuU,  18. 
On  claim  against  city,  see  Municipal  Oor- 
porations,  40. 

INTEKPLiEADEB. 

When  allowed. 

1.  In  an  action  against  a  bank  for  cer- 
tain moneys  of  which  plaintiff  claims  to 
have  been  the  actual  depositor,  where  such 
deposits  were  made  by  and  in  the  name  of 
a  third  person,  in  whose  name  the  bank- 
book was  also  issued,  and  whose  personal 
representative  claims  the  fund,  and  plain- 
tiff ostensibly  appears  to  be  a  stranger  to 
the  contract  between  such  depositor  and 
the  bank,  defendant's  motion  for  inter- 
pleader will  be  granted,  though  plaintiff 
will  be  thereby  precluded  from  introduc- 
ingevidence  which  she  might  have  used  In 
the  action  against  the  bank. — Flanery  t. 
Emigrant  Industrial  Sav.  Bank,  7  N,  Y. 
S  2 

'a.'  Laws  N.  Y.  1888,  c.  409,  §  259.  provid- 
ing that  in  all  actions  against  any  savings 
bank  to  recover  a  deposit  any  persons 
claimlni;  the  same  fund,  and  strangers  to 
the  action,  may  be  made  parties  thereto 
upon  defendant's  petition,  and  that,  upon 

gayment  of  such  money  into  court,  such 
ank  shall  be  stricken  out  as  a  party  to  the 
action,  and  be  relieved  of  responsibility 
for  such  fund,  applies  to  an  action  against 
a  savings  bank  for  a  deposit  which  had 
been  previously  demanded  by  a  third  per- 
son, whether  the  latter  claims  the  whole  of 
such  deposit  or  not. — Progressive  Hand- 
langer  Union  t.  German  Sav.  Bank,  7  N. 
Y.  8.  8. 

8.  Where  an  action  of  replevin  was 
brought  in  January,  1889,  and  defendant 
appeared  and  made  a  motion  in  the  case, 
February  4th,  and  knew  at  tbe  time  that  a 
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non-reaident  wag  the  real  party  in  interest, 
a  motion  by  defendant  to  interplead,  and 
substitute  the  non-resident  as  defendant, 
made  in  June,  was  too  late. — United  States 
Land  &  Investment  Co.  v.  Bussey,  7  N.  Y. 
8.  495. 

4.  Where  there  are  two  claimants  to  part 
of  a  fund,  one  who  admits  that  the  entire 
fund  is  due  from  him  may  maintain  a  bill 
of  interpleader  to  compel  them  to  ascertain 
their  shares.— Van  Zandt  y.  Van  Zandt,  7 
N.  Y.  8.  706. 

6.  In  order  to  maintain  a  bill  of  inter- 
pleader, plaintiff  must  bring  the  amount 
admitted  to  be  due  into  court. — Van  Zandt 
▼.  Van  Zandt,  7  N.  Y.  8.  708. 

nrroxicATiNa  uqtjobs. 

Belling  without  lioense  —  Motion  for 
penatty. 

In  an  action  for  the  penalty  imposed  by 
Laws  N.  Y.  1857,  c.  628,  §  18,  (8  Rev.  St.  N. 
Y.,  8th  Ed.,  p.  2280.)  for  selling  liquors 
without  a  license,  brought  by  plaintiffs  in 
the  name  of  the  overseer  of  the  poor,  under 
section  80,  as  amended  by  Laws  N.  Y. 
1878,  c.  820.  (8  Rev.  St.  N.  Y.,  Sth  Ed.,  p. 
2284,)  which  provides  that  in  case  of  the 
failure  of  the  overseer,  whose  duty  it  is  to 
prosecute  such  action  under  section  22  of 
the  act,  (Rev.  St.  N.  Y.,  8th  Ed.,  p.  2233,) 
to  do  BO,  any  other  person  may  prosecute 
it  in  the  name  of  the  overseers  of  the  poor, 
a  release  executed  by  the  overseer  to  de- 
fendant of  all  such  causes  of  action  against 
him  is  admissible  in  evidence,  where  it 
does  not  appear  that  such  release  was  not 
based  on  a  full  and  valuable  consideration. 
—Bellinger  v.  Birge.  7  N.  Y.  8.  6«J. 

Joinder. 

Of  causes  of  action,  see  Action. 
parties,  see  Partiet,  2,  8. 

jnDQMENT. 

Appealable,  see  Appeal,  5. 

Entry  in  supplementary  proceedings,  see 

mxeeution,  11. 
Opening,  see  Mortgagu,  10. 

default,  see  Appeal,  18. 

Vacation,  see  Bail,  6-14. 

By  default. 

1.  On  a  motion  to  set  aside  a  Judgment 
by  default  it  was  insisted  that  on  the  last 
day  for  answering,  March  26th,  the  an- 
swer addressed  to  plaintiff's  attorney 
was  served  as  authorized  by  Code  Civil 
Proc.  N.  Y.  §  797,  by  being  placed  in  the 
post-offlce  at  Caledonia  directed  to  plain- 
tiff's attorney  at  Rochester,  and  afflaavits 
of  defendant  and  his  attorney  stating  that 


such  was  their  recollection  were  filed.  Tie 

envelope  in  which  the  answer  was  sent 
was  postmarlced  at  Caledonia  "March  36.' 
The  postmaster  at  Rochester  testified  tfatt 
it  could  not  have  been  mailed  on  March 
26th,  as  it  appeared  by  the  postmarli  of 
his  ofSce  that  it  was  not  received  there  un- 
til March  28th.  Plaintiff's  attorney  made 
affidavit  that  early  in  the  morning  of  March 
27th  he  received  mail  matter  postmarked  st 
Caledonia  on  March  26th.  Held,  that  an 
order  refusing  to  set  the  judgment  aside 
would  not  be  disturbed. — Yates  ▼.  6nth- 
rie,  7  N.  Y.  8.  177. 

2.  Section  9  of  the  Buffalo  municipal  court 
act  (Laws  N.  Y.  1880,  c.  344)  provides  that, 
in  case  defendant  fails  to  answer  the  com- 
plaint, he  shall  be  deemed  to  have  admit- 
ted the  allegations,  and  the  court,  on  the 
filing  of  the  summons  and  complaint,  with 
proof  of  due  service,  shall  forthwith  enter 
judgment,  without  further  proof.  HM. 
that  where  defendant  fails  to  answer,  but 
appears  and  aslis  an  adjournment,  thi 
judge  is  bound  to  enter  Judgment  for  plain- 
tiff.—Brown  V.  Niagara  Mach.  Co.,  7  M.  Y. 
S.  514. 

Opening  and  vacating. 

8.  On  motion  to  vacate  a  Judgment  ot- 
tered on  defendant's  alleged  default  in  ui- 
swering  plaintiff's  amended  complaint, 
where  deiendant  charges  that  his  admis- 
sion of  service  of  such  amended  complaint 
was  fraudulently  altered  by  inserting  the 
date,  and  plaintiff  denies  this,  a  reference 
should  be  nad,  to  ascertain  the  fact;  and  it 
is  erroneous  to  deny  the  motion  and  open 
the  default,  on  payment  of  costs,  allowing 
the  Judgment  to  stand  as  security. — ^Dovale 
▼.  Aclterman,  7  N.  Y.  8.  883. 

4.  Section  16  of  the  Buffalo  municipal 
court  act,  (Laws  N.  Y.  1880,  c  844.)  author- 
izing the  court  to  open  defaults  on  such 
terms  as  may  be  Just,  where  defendant 
shall  fail  to  appear  on  the  return-day  or  on 
any  adjourned  day,  does  not  authorise  a 
default  to  be  opened  where  defendant  ap- 
peared on  the  return-day  and  asked  an  ad- 
journment, but  failed  to  answer. — Brown 
V.  Niagara  Mach.  Co.,  7  N.  Y.  a  514. 

6.  Section  16  of  the  Buffalo  municipal 
court  act  provides  that  when  a  transcript 
of  a  default  Judgment  has  been  taken  from 
the  court,  and  filed  in  the  office  of  the 
clerk  of  Erie  county,  the  superior  court  of 
Buffalo  may  open  the  defaults  The  prac- 
tice is  the  same  as  in  the  municipal  court, 
except  that  a  judge  of  the  superior  court 
may  at  chambers  issue  an  order  to  show 
cause,  returnable  to  a  special  term,  where 
the  application  is  to  be  heard  and  deter- 
mined. Held,  that  the  general  term  could 
not  entertain  the  motion. — Brown  y.  Ni- 
agara Mach.  Co..  7  N.  Y.  8.  514. 

6.  The  section  also  requires  defendant  to 
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show  to  the  superior  court  that  no  applica- 
tion was  made  to  the  municipal  court. 
Slid,  that  the  moviDg  papers  are  fatally 
defective  unless  they  show  such  fact. — 
Brown  v.  Niagara Mach.  Co.,  7 N.  Y.  8. 614. 

7.  Nor  is  defendant  entitled  to  the  relief, 
under  Code  Civil  Proc.  §  8064,  providing 
that  a  default  may  be  opened  for  manifest 
injustice,  as  it  also  conditions  the  relief  on 
defendant's  failure  to  appear.— Brown  v. 
Niagara  Mach.  Co..  7  N.  Y.  S.  514. 

8.  Relief  from  a  judgment  entered  as  on 
a  default  to  answer,  on  the  ground  of  an 
unauthorized  appearance  by  an  attorney, 
can  only  be  had  by  an  application  to  the 
court  which  rendered  the  judgment  to  set 
it  aside. —Gilman  v.  Tuclier,  7  N.  Y.  B.  683. 

9.  The  defendant  in  such  Judgment,  to 
entitle  herself  to  relief,  must  show  that 
she  Ikas  a  defense  on  the  merits. — Oilman 
V.  Tucker,  7  N.  Y.  8.  682. 

10.  A  default  will  not  be  opened  on  mo- 
tion, when  the  party  making  the  motion 
has  been  guilty  of  great  laches  therein. — 
James  v.  McCreery,  7  N.  Y.  &  494. 

11.  Where  Judgment  by  default  was  en- 
tered in  December,  1886,  and  notice  of  ap- 

Jlication  to  set  it  aside  was  not  given  till 
uly,  1888,  no  satisfactory  reason  excusing 
the  delay  being  presented,  the  application 
was  not  made  with  reasonable  diligonce, 
and  it  was  properly  denied.— Wygant  ▼. 
Brown,  7  N.  Y.  a  490. 

Bes  adjudloata. 

12.  8.  sued  B.  on  account,  and  attached 
certain  land.  The  attachment  was  dis- 
solved, and  B.  sued  on  the  indemnity  bond, 
alleging  loss  of  sale  and  depreciation  in 
value  caused  by  the  attachment.  8.  an- 
swered that  the  land  was  purchased  for  her 
by  B.  under  an  agreement  by  which  the  title 
was  assured  to  S.,  and  credit  for  the  price 
was  to  be  given  to  B.,  and  she  asked  judg- 
ment for  specific  performance.  On  the 
trial,  evidence  of  the  counter-claim  was  re- 
jected on  the  ground  that  by  bringing  the 
action  on  account,  and  giving  no  credit 
for  the  price  of  the  lana,  8.  had  waived 
performance  of  the  agreement,  andelected 
to  sue  on  account,  and  include  the  consid- 
eration for  the  agreement.  B.  procured 
Judgment.  Held,  that  S.  was  estopped  by 
the  judgment  from  afterwards  suing  for 
specific  performance  of  the  contract. — 
Shaw  T.  Broadbent,  7  N.  Y.  8.  293. 

13.  S.  sued  B.  on  account,  and  attached 
certain  land.  Afterwards  8.  was  allowed, 
over  the  objection  of  B.,  to  amend  her 
complaint  so  as  to  give  credit  for  the  price 
of  the  land,  and  to  give  evidence,  also  ob- 
jected to,  thatB.  purchased  the  land  under 
an  agreement  by  which  the  title  was  as- 
sured to  8.,  and  credit  for  the  price  was  to 
be  given  to  B.  The  referee  found  that  the 
agreement  was  made,  but  the  credit,  to- 


gether with  others,  overcame  the  claims  of 
8.,  and  judgment  was  entered  dismissing 
the  complaint.  Held,  that  the  judgment 
did  not  estop  B.  from  contending  against 
a  specific  performance  of  the  agreement, 
as  the  question  was  not  at  issue,  since  the 
complaint  admitted  the  credits;  also  be- 
cause, the  judgment  being  in  favor  of  B., 
he  could  not  have  the  finding  reviewed  by 
appeal. —  Shaw  ▼.  Broadbent,  7  N.  Y.  &. 

14.  A  decision  that  a  Justice  of  the  dis- 
trict court  is  not  liable  in  damages  to  plain- 
tiff for  adjourning  a  case  when  no  verified 
answer  is  interposed,  is  not  in  conflict  with 
a  decision  that  such  unauthorized  adjourn- 
ment is  reversible  error. — Merwin  v.  Rog- 
ers, 7  N.  Y.  8.  683. 

PartieB  affected. 

15.  In  an  action  by  the  assignee  of  aeon- 
tract  to  deliver  certain  stock,  defendant 
set  up  a  counter-claim,  founded  on  a  con- 
tract between  plaintiff's  assignor,  defend- 
ant, and  a  foreign  corporation.  The  con- 
tract provided  for  an  accounting  with 
respect  to  certain  transactions,  and  the  an- 
swer alleged  full  performance  by  defend- 
ant, and  that  an  accounting  had  been  had, 
and  stated  the  sum  due  from  the  assignor. 
Held,  that  a  decree  in  an  action  to  which 
plaintiflwas  not  a  party,  in  a  foreign  court, 
where  the  corporation  had  its  existence, 
which  decree  was  passed  after  the  assign- 
ment to  plaintiff,  and  adjudicated  that  no 
accounting  had  been  had  on  the  alleged 
contract,  was  not  conclusive  of  defend- 
ant's right  to  assert  and  prove  the  account- 
ing and  establish  his  counter-claim. — Mil- 
ler V.  Ferry,  7  N.  Y.  8.  473. 

Amendment  and  oorreotion. 

16.  Where  an  action  is  dismissed  on 
technical  grounds,  a  recital  in  the  judg- 
ment that  the  dismissal  was  on  the  merits 
will  be  stricken  out. — Riggs  v.  Chapin,  7 
N.  Y.  8.  765. 

17.  Defendant  in  ejectment  alleged  that 
he  and  plaintiff's  grantor  had  agreed  to 
purchase  the  land,  and  that  plaintiff's 
grantor  was  to  take  the  title;  that  each 
should  pay  part  of  the  purchase  money: 
and  that,  on  repaying  to  plaintiff's  grantor 
the  amount  paid  by  him,  defendant  should 
be  entitled  to  a  deed.  He  further  alleged 
that  he  entered  on  the  land  under  the  agree- 
ment, and  that  he  had  since  the  purchase 
performed  labor  and  services  for  plaintiff's 
grantor  in  full  payment  of  the  purchase 
money  paid  by  the  latter.  The  case  was 
tried  solely  on  the  agreement,  and  no  evi- 
dence was  given  as  to  the  state  of  the  ac- 
count between  the  parties.  The  jury  were 
told  to  find  only  as  to  the  agreement,  since, 
if  that  was  proven  as  alleged  by  defend- 
ant, plaintiff's  grantor  could  subsequently 
bring  an  action  for  the  purchase  money, 
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wherein  the  accoont  between  the  parties 
could  be  litigated.  Held,  that  a  judgment 
in  defendant's  favor  on  "the  issuea  in  the 
action"  should  be  modified  by  giving  de- 
fendant judgment  only  on  the  issues  that 
were  actually  tried.— Taylor  v.  Taylor,  7 
N.  Y.  8.  880. 

18.  Where,  in  a  suit  to  foreclose  a  mort- 
gage on  the  franchise  of  an  under-ground 
railway  company,  a  judgment  is  entered 
which  assumes  to  adjudicate  that  the  mort- 
gagor has  performed  all  the  conditions  re- 
quired by  the  statute  granting  the  fran- 
chise, and  has  acquired  the  right  to  appro- 
priate portions  of  the  streets  of  a  city, 
which  has  been  made  a  defendant,  whereas 
the  complaint  makes  no  claim  as  to  the  ex- 
tent of  the  rights  under  the  franchise,  and 
prays  no  judgment  that  may  aSect  in  any 
manner  the  right  of  the  city  to  claim  that 
the  franchise  has  been  lost,  it  is  proper, 
upon  motion  of  such  defendant,  to  amend 
the  judgment  by  strilcing  from  it  every  ad- 
judication in  excess  of  the  relief  specific- 
ally asked  for  in  the  complaint;  every- 
thing beyond  that  being  outside  of  the  ju- 
risdiction of  the  court  in  such  an  action, 
under  Code  Proc.  N.  Y  §  275,  which  pro- 
vides that  "the  relief  granted -to  the  plain- 
tiff, if  there  be  no  answer,  cannot  exceed 
that  which  he  shall  have  demanded  in  his 
complaint;  but  in  any  other  case  the  court 
may  grant  him  any  relief  consistent  with 
the  case  mnde  by  the  complaint  and  em- 
braced within  the  issue." — Vandenburgh 
V.  City  of  New  York,  7  N.  Y.  8.  675. 

10.  A  motion  by  a  city  to  amend  a  judg- 
ment is  not  too  late,  though  made  18  years 
after  the  Judgment  was  entered,  where  it 
was  never  served  on  the  law  officer  of  the 
city,  though  other  oflJcers  of  the  city  may 
have  had  notice  of  it,  and  though  his  at- 
tention may  have  been  called  to  it  in  other 
proceedings. — Vandenburgh  v. City  of  New 
York,  7  N.  Y.  8.  676. 

Opening  and  vaoating. 

20.  A  judgment  which  is  entered  by  a 
court  without  jurisdiction  will  not  be  va- 
cated at  the  instance  of  defendant  if  he 
has  consented  to  its  entry. — Anderson  v. 
Carr,  7  N.  Y  8.  281. 

21.  Where,  in  compromise  of  a  claim, 
judgment  has  been  rendered  against  de- 
fendant with  his  consent,  he  cannot,  in  the 
absence  of  proof  of  fraud,  have  it  vacated 
on  the  ground  that  he  acted  on  the  erro- 
neous advice  of  counsel. — Anderson  v. 
Carr,  7  N.  Y.  8.  281. 

32.  An  order  canceling  a  judgment,  with- 
out notice  to  the  owner,  is  irregular;  but 
where  the  parties  in  interest  are  afterwards 
heard  on  a  motion  to  vacate  the  order,  and 
it  appears  that  if  vacated  it  would  have  to 
be  again  entered,  and  it  does  not  appear 
that  any  one  has  been  prejudiced  by  it,  the 


order  should  stand.— Wheeler  t.  Emine, 

luth,  7  N.  Y.  S.  807. 

Limitations. 

28.  The  statutory  limitation  (Code  OtII 
Proc.  N.  Y.  §  1282)  for  setting  aside  •  jud; 
ment  for  irregularity  has  no  application  to 
the  case  of  a  judgment  containing  sn  ns- 
authorizod  allowance  of  damages  is  addi- 
tion to  the  amount  fixed  by  the  jnrj.- 
Com  Exch.  Bank  v.  Blye,  7  N.  Y.  a  434. 
Assignment. 

24  An  assignment  of  his  judgment  t)j  I 
judgment  creditor  to  his  attorney  for  res- 
sons  of  convenience,  and  for  his  owa  kn 
efit,  cannot  prevail  against  a  subseqnei'. 
settlement  br  him  with  his  judgmem 
debtor.— Baker  V.  Secor,  7  N.  Y.  8.  808. 

26.  Where  it  is  not  denied  that  the  claim 
evidenced  by  a  judgment  has  been  trans- 
ferred, it  is  immaterial  whether  there  lu 
been  a  delivery  of  the  assignment  of  tlie 
Judgment  to  the  assignee,  or  to  a  third  per 
son  for  his  benefit,  or  whether  the  assign 
ment  rests  in  parol  only. — Baker  v.  Secor. 
7  N.  Y.  S.  808. 
Judgment  for  tort  —  Assignment  to 

joint  tort-feasor. 

28.  An  execution  creditor,  by  nnlawfolk 
directing  the  issuance  of  an  execation 
against  the  body  of  his  Judgment  debtor, 
becomes  a  Joint  tort-feasor  with  liis  attor- 
ney who  unlawfully  procures  its  issaaocf: 
and  an  assignment  by  plaintiff,  the  orig 
Inal  judgment  debtor,  to  the  execution 
creditor,  of  a  judgment  for  false  imprison- 
ment against  the  attorney,  in  coosidem- 
tion  of  the  discharge  of  the  original  jodg 
ment,  discharges  the  attomev,— Baker  t. 
Secor,  7  N.  Y.  8.  808. 

JTTDICIAIi  SALES. 

Belease  of  purchaser. 

A  purchaser  at  a  judicial  sale,  on  the 
faith  of  a  representation  in  the  terms  of 
sale  that  a  mortgage  to  which  the  land  va$ 
subject  would  not  be  due  until  IS  months 
thereafter,  relyingbn  that  interval  to  effect 
a  sale  of  the  land  before  the  maturity  of 
the  mortgage,  will  be  relieved  from  lii» 
purchase  where  it  appears  that  ijroceed- 
ings  for  foreclosure  were  already  in  prog- 
ress, and  were  completed  before  he  re- 
ceived his  deed,  and  he  did  not  hear  a  state 
ment  of  the  fact  of  such  proceedings.  »1 
leged  to  have  been  made  publicly  at  tie 
time  of  the  sale. --Bradley  v.  Leahy,  7  >• 
Y.  8.  461. 

Jtuiadictioiu 

See,  also,  GourU. 
In  equity,  see  Equity,  1. 
To  determine  right  of  burial,  SM  Cmi- 
UrUt,  1. 
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To  pass  on  validity  of  BBBisrnment,  see  Ai- 
ngwntnt, 

JUSTICES  OF  THE  PEACE. 

Appeal  from,  see  Appeal,  18. 

Procedure. 

1.  Code  Civil  Proc.  N.  T.  §  8959.  provides 
that  at  the  time  of  the  return  of  a  sum- 
mons, or  the  joinder  of  issue  without  pro- 
cess, but  at  no  other  time,  a  justice  may  ad- 
journ the  trial  of  an  action  not  more  than 
eight  days,  unless  defendant  has  been  ar- 
rested; and  section  2960  provides  that  at 
Bnch  time  the  iustice  must,  on  plaintiff's 
application,  adjourn  the  trial  not  more 
than  eight  days,  but  not  unless  on  plain- 
tiff's oath,  if  required  by  defendant,  that 
it  cannot  be  safely  proceeded  with  for  want 
of  some  material  testimony.  On  the  re 
turn-day  of  a  summons,  which  bad  been 
personally  served  on  defendant,  the  court 
on  its  own  motion  adjourned  the  trial  five 
days  for  defendant's  failure  to  appear.  On 
the  adjourned  day,  defendant  again  fail- 
ing to  appear,  and  plaintiff's  attorney  hav- 
ing produced  satisfactorv  evidence  of 
plaintiff's  illness,  the  trial  was  again  ad 
journed  for  five  days,  at  the  expiration  of 
which  Judgment  was  rendered  for  plaintiff 
on  defendant's  failure  to  appear.  Held, 
that  the  adjournments  were  regular. — Rog- 
ers V.  Edmonds,  7  N.  Y.  8.  881. 

2.  A  clerical  error  in  the  transcript,  which 
shows  the  judgment  to  have  been  rendered 
on  the  return  day  of  the  summons,  is  not 
prejudicial,  but  may  be  amended. — Rogers 
V.  Edmonds,  7  N.  Y.  8.  881. 
Disquallfloation. 

3.  Where  a  justice  of  the  peace,  who  was 
also  an  attorney  at  law,  two  days  after  a 
snmmons  issued  by  him,  accepted  a  retainer 
from  the  plaintiff  to  bring  another  suit  for 
him  in  the  supreme  court,  the  judgment 
entered  by  the  justice  for  the  plaintiff  in 
the  original  suit  should  beset  aside,  though 
there  probably  was  no  corrupt  intent  in  ac- 
cepting the  retainer.— Hubbell  v.  Harbeclc, 
7  N.  Y:  B.  248. 

KiniTig  stock. 

Bee  BaUroad  Oompaniu,  10. 

Laches. 
Of  beneficiary  of  trust  fond,  see  Truiis,  9. 

IiAin>IiOHD  AND   TENAin. 

Iiiabillty  of  landlord. 

1.    The  refusal  of  the  court  to  charge 
that  the  occupation  of  a  part  of  a  demised 
boilding  by  the  lessor  is  not  ground  for  i 
V.7N.Y.8. — 64 


recovery  against  him  for  injuries  received 
from  another  part  occupied  by  the  lessee, 
is  not  prejudicial  to  the  lessor  when  the 
jury  has  been  instructed  that  he  is  not  lia- 
Die  unless  he  knew  the  building  to  be  un- 
safe at  the  time  of  making  the  lease. — 
Timlin  v.  Standard  Oil  Co.,  7  N.  Y.  S.  158. 

2.  Both  the  lessor  and  the  lessee  are  lia- 
ble for  injuries  caused  by  the  fall  of  the 
demised  building,  if  it  was  obviously  un- 
safe at  the  time  of  the  execution  of  the 
lease;  and  the  lessee's  liability  is  not  af- 
fected by  the  fact  that  he  did  not  covenant 
with  the  lessor  to  make  substantial  re- 
pairs.— Timlin  v.  Standard  Oil  Co.,  7N.  Y. 
8.  158. 

8.  When  the  jury  has  been  so  instructed, 
it  is  harmless  error  to  refuse  to  charge  that 
a  notice  of  the  dangerous  condition  of  the 
building,  given  after  the  making  of  the 
lease,  is  immaterial. — Timlin  v.  Standard 
Oil  Co.,  7  N.  Y.  8.  168. 

4.  An  abutting  owner  who  leased  prem- 
ises to  a  tenant  while  the  sidewalk  was 
safe,  and  long  before  it  became  out  of  re- 
pair, and  who  did  not  undertake,  by  the 
terms  of  the  lease,  to  keep  the  sidewalk  in 
repair,  was  not  liable  for  injuries  caused 
to  a  pedestrian  by  the  defective  condition 
of  the  sidewalk. — Babbage  v.  Powers,  7  N. 
Y.  8.  806. 

6.  A  landlord  is  not  liable  for  personal 
injuries  sustained  by  a  person  visiting  his 
tenant,  where  it  appears  that  the  tenant 
had  assumed  the  duty  of  repairing  the  de- 
fect which  caused  the  accident,  and  that 
the  landlord  had  paid  her  for  it— Sterger 
V.  Van  Siclen,  7  N.  Y.  8.  805. 
Nulsanoe. 

6.  Where  it  appears  that  a  stable  was 
erected  and  carried  on  by  a  tenant  so  as  to 
constitute  a  nuisance,  with  the  knowledge 
and  consent  of  his  landlord,  and  that  the 
latter  was  informed  of  the  nuisance,  and 
requested  to  abate  it,  both  are  proper  par- 
ties defendant  to  the  action  for  damages, 
and  injunction  to  restrain  the  nuisance. — 
Robinson  v.  Smith,  7  N.  Y.  8.  88. 

7.  In  an  action  to  enjoin  a  nuisance,  both 
the  lessor  and  lessee  of  the  structure  con- 
stituting the  nuisance  are  necessary  par- 
ties.—(f  Sullivan  V.  New  York  Bi  K  Co.. 
7  N.  Y.  S.  61. 

Bights  of  tenant. 

8.  Where  the  enjoyment  of  an  easement 
appurtenant  to  property  is  obstructed,  the 
lessee  of  the  property  may  sue  for  dam- 
ages, he  being  the  real  party  in  interest,  in 
whose  name  actions  are  required  to  be 
brought  by  Code  Civil  Proc.^  449. —Avery 
V.  New  York  Cent.  4;  H.  R.  R.  Co.,  7  N.  V. 
8.  841. 

9.  The  lessee  of  property  to  which  an 
easement  is  appurtenant  may  sue  for  dam- 
ages for  the  oDstractioD  thereof,  it  being  a 
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nnisance.— Avery  ▼.  New  York  CoDt.  &  H. 
R.  R  Co.,  7  N.  Y.  8.  841. 

Iieasea. 

10.  By  a  written  contract  defendant  sold 
certain  land  to  plaintiff,  and  agreed  to  lease 
the  land  sold,  and  other  land  then  owned  by 
plaintiff,  which  was  then  cleared,  or  which 
defendant  might  clear,  for  four  years,  at  a 
certain  annual  rental.  Defendant  also 
agreed  to  clear  five  acres  of  the  land.  Held, 
that  defendant  might  clear  the  five  acres 
at  anv  time  during  his  tenancy,  and  an  ac- 
tion for  failure  to  do  so  could  not  be  main- 
tained until  its  termination. — Gates ▼.  Hen- 
drick,  7  N.  Y.  8.  229. 

Actions  for  rent. 

11.  On  a  covenant  to  pay  rent  for  an  un- 
furniahed  house,  the  landlord  may  recover 
where  the  ten  ant,  after  occupying  the  prem- 
isea  some  time,  quits  on  account  of  defect- 
ive plumbing  of  which  the  landlord  had  no 
knowledge.— Daly  v.  Wise.  7  N.  Y.  8.  002. 

liABCENY. 

What  oonstitutes. 

Laws  K.  Y.  1860,  c.  606,  §§  88.  84,  (Laws 
N.  Y.  1882,  c.  410,  §§  1446. 1447.)  provide 
that  an  attempt  to  pick  pockets  in  !New 
York  city  constitutes  an  attempt  to  commit 
grand  larceny,  though  the  value  of  the 
property  taken  ^e  less  than  f  25;  and  that 
any  one  who  shall  lay  hands  on  the  per- 
son or  clothing  of  another,  with  intent  to 
pick  his  pockets,  "under  such  circum- 
stances as  shall  not  amount  to  an  attempt 
to  rob  or  to  commit  grand  larceny,  shall  be 
deemed  guilty  of  an  assault  with  intent  to 
steal;"  and  that,  in  a  prosecution  under 
this  section,  it  need  not  he  alleged  or 
proved  that  any  article  was  intended  to  be 
stolen,  or  its  value  stated.  Held,  that  a 
person  who  attempted  to  pick  a  lady's 
pocket  in  New  York  city  was  not  guilty  of 
an  attempt  to  commit  grand  larceny,  in  the 
absence  of  evidence  that  the  lady  bad  any 
property  in  her  pocket. — People  t.  Moran, 
7N.Y.  8.  582. 

Lease. 

Bee  Landlord  and  Tenant,  10. 

UBEL  AND  SULNDEB. 

Reply  to  new  matter,  see  Pleading,  8. 

Action  for — Bill  of  particulars. 

1.  In  an  action  for  libel,  where  the  an- 
swer does  not  sufficiently  state  the  facts  re- 
lied on  as  a  defense,  an  order  may  be  made 
requiring  defendant  to  furnish  a  bill  of 
particulars  of  the  matters  he  intends  to 
prove  on  trial. — Tallmadge  v.  Press  Pub. 
Co..  7  N.  Y.  8.  896. 


Action  for — Evidence. 

2.  In  an  action  for  libel,  defendant  pleid- 
ed,  in  mitigation  of  damages,  that  tbe  >!■ 
leged  libelous  publications  were  based  on 
a  telegram  received  from  its  correapoDd- 
ent,  and  were  published  in  good  faith,  ud 
without  malice,  as  items  of  public  news. 
It  appeared  that  this  telegram  was  based 
on  one  received  by  the  correspondent,  and 
the  publication  charged  that  plaintiff  had 
been  convicted  of  swindling,  while  tlie 
original  telegram  simpljr  charged  that  he 
had  been  convicted  of  violating  the  laws. 
Held,  that  the  correspondent's  testimony 
as  to  how  the  discrepancy  occurred,  and 
as  to  the  grounds  of  his  belief  that  the  tel- 
egram sent  by  him  was  true,  was  admisii- 
bTe  to  disprove  malice,  as  bearing  on  plain- 
tiff's right  to  punitive  damages. — Cameron 
V.  Tribune  Ass'n,  7  N.  Y.  8.  739. 

8.  One  of  the  alle^d  libelous  pablica- 
tioDS  charged  plaintiff  generally  with  be- 
ing an  "ex-convict,"  and  defendant  plead- 
ed justification.  On  cross-examinBtion  of 
plaintiff  as  a  witness,  after  he  had  testified 
that  he  had  been  convicted  of  violating  the 
liqnor  law,  and  served  a  term  of  impriion- 
ment  therefor,  the  record  of  such  convi^ 
tion  was  admitted  in  evidence.  Held,  that 
it  was  error  to  charge  that  the  record  wm 
to  be  considered  only  on  the  question  of 
plaintiff's  credibility,  as  its  object  was  to 
show  the  truth  of  the  charge  that  he  was 
an  "ex-convict, "  and  the  question  of  what 
was  meant  by  that  term  was  for  the  juir. 
in  connection  with  a  previous  charge  that 
plaintiff  had  been  convicted  of  swindling- 
—Cameron  v.  Tribune  Ass'n,  7  N.  Y.  a  J*- 

Judgment  on  pleadings. 

4.  Defendant,  in  an  action  for  slander, 
in  calling  plaintiff  a  "perjuring  thief, 'ad- 
mitted that  he  made  the  charge,  bat  al- 
leged that  it  was  true,  and  that  theretofore. 
in  an  action  between  tliem,  plaintiff  had 
willfully  testified  falsely,  by  reason  of 
which  Judgmentwas  rendered  in  his  faror. 
Held,  that  the  finding  of  the  court  in  asid 
action  in  favor  of  plaintiff  did  not  make 
the  question  of  plaintiff's  perjury  r«  adju- 
dicata,  and  judgment  could  not  be  given 
for  plaintiff  on  the  answer. — Bums  t.  Ho- 
nell,  7  N.  Y.  &  624. 

LICENSE. 

Of  right  of  burial,  see  0«mttene$,  9. 

Becovery  of  license  fiae. 

In  an  action  to  recover  back  license  fees 
already  paid  to  the  city,  the  contention 
that  the  licenses  are  void  because  not 
signed  by  the  mayor  but  only  by  the  citr 
clerk  is  groundless,  where  it  aoes  not  ap- 
pear but  that  the  licenses  were  as  effertnal 
to  secure  the  privileges  paid  for  as  if  they 
had  been  signed  by  the  mayor,  and  no  ob- 
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jectioD  was  made  on  this  groaod  by  the 
parties  taking  the  licenses. — Bradley  v. 
City  of  Rocbester,  7  N.  Y.  8.  887. 

lilens. 

8ee,    Oamuhment;    Maritime  Lien*;    Me- 

ehaniei'  Lteni. 
Of  attachment,  see  AUaeAment,  8. 

attorney,  see  Attorney  and  Client,  4-6. 

Life  Insurance. 

6ee  Tntvrance. 

LIMITATION   OF   AOTIONB. 

Retrospective     laws,    see      ContiituHonal 
Law,  2. 

Application  of  statute. 

1.  An  action  against  a  physician  for  neg- 
ligent treatment  of  a  patient  is  "an  action 
to  recover  damages  for  a  personal  injary 
resulting  from  negligence, "  within  Code 
Civil  Proc.  N.  Y.  §  388,  subd.  5,  providing 
that  such  actions  must  be  brought  within 
three  years,  though  the  physician  was 
treatingthe  patient  under  a  contract. — Bur- 
rell  V.  Preston,  7  N.  Y.  8. 177. 

2.  A  confirmation,  by  a  court,  of  an 
sward  for  damages  for  property  taken  to 
widen  a  street,  is  a  decree,  and,  under  Code 
Civil  Proc.  N.  Y.  §  876,  an  action  may  be 
brought  on  it  at  any  time  within  20  years. 
—Donnelly  v.  City  of  Brooklyn,  7  N.  Y.  8. 
49. 

Bnnning  of  atatate. 

8.  Where  an  accommodation  maker  of  a 
note  pays  the  same,  or  a  part  thereof, 
his  right  of  action  against  the  payee  ac- 
ernes  at  the  time  of  such  payment.— Frank 
V.  Brewer,  7  N.  Y.  8.  182. 

DisabiUtles  and  exoeptions.  - 

4.  Code  Civil  Proc.  N.  Y.  §  882,  limits  an 
action  on  a  contract  or  liability,  express  or 
implied,  other  than  a  judgment  or  a  sealed 
instrument,  to  six  years.  Section  396,  subd. 
8.  provides  that  a  disability  may  extend 
the  period  for  commencing  an  action  for 
not  more  than  one  year  after  it  shall  cease. 
A  trust-deed  provided  that  the  trust  should 
cease  on  the  beneficiary's  coming  of  age. 
Ifeld,  that  an  action  by  the  beneficiary 
against  the  trustee's  personal  representa- 
tives for  an  accounting  of  rents  and  profits 
was  within  section  882.  though  the  deed  was 
under  seal,  and,  where  the  action  was 
brought  within  six  years  after  the  benefici- 
ary become  of  age,  he  was  entitled  to  an 
accounting  for  seven  years,  though  section 
468  provides  that  an  action  on  behalf  of  an 
infant  ahall  not  be  delayed  on  account  of 
hie  infancy.  —  Qarvey  v.  New  York  Life 
In*.  &  Trust  Co.,  7  N.  Y.  8.  818. 


5.  Code  Civil  Proc.  N.  Y.  g  401,  provides 
that  if,  after  a  cause  of  action  has  accrued 
against  a  person,  be  departs  from  and  re- 
sides without  the  state,  or  remains  contin- 
uously absent  therefrom  for  the  space  of 
one  year  or  more,  the  time  of  his  absence 
is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action.  Held,  that 
a  debtor  who  removes  from  the  state  be- 
fore a  cause  of  action  against  him  has  been 
barred  by  limitation,  and  who  continues 
to  be  a  non-resident,  cannot  during  that 
time,  by  temporary  returns  to  the  state, 
put  the  suspended  statute  again  in  opera- 
tion.—First  Nat.  Bank  v.  Bissell,  7  N.  Y. 
8.58. 

Aoknowledgment  by  agent. 

6.  R.  was  general  agent  and  manager  of 
defendant's  ousiness,  representing  her  in 
a  firm  of  which  she  was  a  member,  and  in 
such  capacity  made  payments  on  a  note 

?iven  by  defendant;  receiving  the  money 
rom  the  firm  on  her  account.  Held,  that 
the  payments  were  sufQcient  to  take  the 
note  out  of  the  statute  of  limitations. — 
McDonald  v.  McDonald,  7  N.  Y.  8.  985. 

Praotloe. 

7.  Commissioners  of  estimate  and  assess- 
ment were  appointed  under  an  act  provid- 
ing for  the  acquisition  of  lands  for  city 
purposes,  but  before  completing  their  pro- 
ceedings the  resolution  under  which  they 
were  acting  was  repealed.  The  commis- 
sioners presented  no  claim  for  their  fees 
and  expenses  until  after  action  therefor 
was  barred  by  limitation.  Code  Civil  Proc. 
N.  Y.  §  882.  They  then  moved  to  refer 
their  claim  to  a  reieree  to  take  proof  pre- 
liminary to  taxing  their  costs.  Meld  that, 
as  section  418  requires  the  statute  of  limita- 
tions to  be  taken  advantage  of  by  answer, 
and  the  proceeding  of  the  commissioners 
did  not  admit  of  the  defense  being  so  pre- 
sented, the  order  should  be  made;  but,  to 
avoid  the  possibility  of  prejudice  to  the 
city's  rights,  it  should  recite  that  it  should 
not  affect  the  right  of  the  city  to  interpose 
the  defense  if  the  claim  should  be  after- 
wards sued  on. — In  re  Extension  of  Lafay- 
ette Place,  7  N.  Y.  8.  476. 

Lunatic. 

See  Iruanity, 

Malice. 

See  False  Impritonment,  8,  4. 

MAin>AMns. 

To  appoint  one  to  office,  aee  Ofiu  and  Of- 
fieer,  2,  8. 
Inspectors  of  elections,  see  Blectitmtand 
Voter*,  a. 
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To  municipal  boards  and  officers. 

1.  Under  Laws  N.  Y.  1860,  c.  855,  amend- 
ed by  Laws  1874.  c.  260,  proyiding  that  the 
town  board  shall  meet  on  the  first  Monday 
of  September,  to  determine  what  amount, 
if  any,  shall  be  borrowed  on  the  credit  of 
the  town,  and  for  what  roads  or  bridges 
such  amount  shall  be  borrowed  or  appro- 
priated, an  adjournment  of  the  board  with- 
out determining  the  amount  is  equivalent 
to  a  refusal— which  is  within  their  discre- 
tion—to borrow  any  amount,  and  they 
cannot  be  compelled  by  mandamus  to  meet 
and  come  to  a  formal  conclusion. — In  re 
Town  Board  of  Llovd,  7  N.  Y.  8.  166. 

2.  Mandamus  will  lie  to  correct  cler- 
ical errors  in  the  assessment  rolls  of  the 
city  of  Brooklyn,  while  yet  in  the  hands  of 
the  assessor.— People  v.  Wilson,  7  N.  Y.  8. 
627. 

MABINE  INSTJItANCB. 

Conditions  of  policy. 

1.  An  American  ship  was  registered  at 
the  custom-house  at  016  71-06  tons.  She 
was  transferred  to  the  Hanoverian  flag,  and 
then  was  registered  at  702  tons.  Held,  that 
a  vessel's  registered  tonnage  is  that  of  her 
home  port,  and  a  warranty  made  after  such 
transfer,  not  to  load  above  her  registered 
tonnage,  was  broken  by  loading  her  with 
901  tons.— Reck  t.  Pbenix  Ins.  Co..  7  N.  T. 
a  403. 

2.  A  warrantT  not  to  load  a  vessel  more 
than  her  "registered  tonnage"  is  a  war- 
ranty not  to  load  more  tons  of  weight  than 
the  ship  could  carry,  as  entered  upon  the 
oflScial  record  as  the  ship's  tonnage. — Reck 
▼.  Pheniz  Ins.  Co.,  7  N.  T.  8.  402. 

MABITIME  liTBNS. 

Bepalrs  and  supplies. 

1.  One  engaged  in  repairing  a  vessel  un- 
der contract  with  the  owner,  by  which  the 
repairer  agrees  to  furnish  all  the  material 
and  labor  required,  is  a  builder  of  the  ves- 
sel, within  the  meaning  of  Laws  N.  Y. 
1862,  c.  482,  §  1,  making  any  debt  "con- 
tracted by  the  master,  owner,  charterer, 
builder,"  etc.,  of  a  vessel,  "on  account  of 
work  done  or  materials  •  *  *  furnished 
*  •  •  towards  the  building,  repairing, " 
etc.,  of  such  vessel,  a  lien  thereon. — Ken- 
yon  V.  Covert,  7  N.  Y.  S.  84. 

Enforcement — Evidence. 

2.  In  an  action  to  enforce  a  Hen  for  ma- 
terial and  labor  furnished  to  the  builder  of 
a  vessel,  evidence  by  plaintiffs  that  they 
furnished  such  labor  and  materials  at  the 
builder's  request  is  admissible. — Eenyon 
V.  Covert,  7  N.  Y.  8.  84. 

3.  After  the  admission  of  such  evidence, 
the  reception  of  evidence  that  the  builder 


said  that  plaintiffs'  bill  wag  correct,  and 

that  the  owner  would  pay  it,  is  not  prej- 
udicial to  defendants. — Kenyon  ▼•  Covert, 
7  N.  Y.  8.  84. 

MASTER  AJSTD  SERVANT. 

Who  is  a  servant,  see  Corporation*,  11. 

Contract    of  hiring  —  Discharge  of 
servant. 

1.  Gross  intoxication  of  the  servant 
while  on  duty,  though  produced  by  drink- 
ing liquor  for  sanitary  reasons,  warrants 
the  master  in  discharging  him.— DnnkeU 
V.  Simons,  7  N.  Y  8.  m. 

2.  The  intoxication  of  a  servant  while 
on  duty  is  not  condoned  by  the  master's 
not  discharging  him  on  the  spot;  but  the 
circumstances  must  show  that  the  delay 
was  owing  to  the  master's  forgiveness, 
and  not  to  any  other  good  reason. — Dun- 
kell  V.  Simons,  7  N.  Y.  S.  665. 

8.  Since  a  master  has  the  right  to  fix  his 
own  prices  on  his  goods,  and  to  insist  that 
any  offer  of  a  smaller  price  should  be  sub- 
mitted to  him  for  determination  by  his 
servant,  the  reasonableness  of  this  order  ia 
not  a  question  of  fact  for  the  jury;  and 
the  servant's  disobedience  is  not  excused 
by  the  fear  that  his  dignity  woald  be  im- 
paired in  the  eyes  of  some  customers  if  he 
should  comply  with  the  order.— Dankell  v. 
Simons.  7  N.  Y.  8.  655. 

4.  When  a  master  is  sued  by  his  servant 
for  wrongful  discharge,  and  it  appears  that 
the  contract  bound  plaintiff  to  perform  his 
duties  to  the  best  interests  of  defenduit, 
and  as  economically  as  possible,  and  to 
conform  to  reasonable  rules  made  by  de- 
fendant, and  there  is  evidence  that  before 
the  discharge  disputes  arose;  that  plaintiff 
disobeyed  the  instructions  and  refused  the 
requests  of  defendant, — it  is  error  to  in- 
struct the  jury  to  find  for  plaintiff,  as  it  is 
a  question  for  their  determination  whether 
plaintiff's  conduct  was  such  as  to  justify 
his  discharge. — LIppusv.  Columbus  Wat^ 
C0..7N.  Y  S.478. 

6.  Defendant  does  not  waive  his  right  to 
go  to  the  Jury  on  the  question  of  reason- 
able ground.,  for  discharging  plaintiff, 
though  he  does  not  request  the  submission 
of  that  issue,  when  the  trial  judge  has  Jost 
announced  his  intention  to  submit  nothing 
but  the  question  of  the  amount  of  plain- 
tiff's recovery. — Lippus  v.  Columbus  Watch 
Co.,  7  N.  Y.  8.  478. 
Compensation. 

6.  Where  plaintiff  agrees  to  work  at  a 
certain  salary,  and,  if  a  certain  proportion 
of  the  net  profits  of  the  business  exceed 
that  sum,  he  is  to  be  paid  such  excess,  the 
amount  of  his  salary  should  be  deducted  as 
an  expense  of  the  business,  in  order  to  de- 
termine the  net  profits  in  an  action  for  an 
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alleged  excess.— Boning  y.  Eittell,  7  N.  T. 

7.  Bat  interest  which,  by  the  partnership 
contract,  was  allowed  to  one  of  the  part- 
ners on  part  of  his  investment  in  the  busi- 
ness, of  which  plaintiff  knew  nothing  when 
he  entered  into  the  contract,  and  to  which 
be  objected  when  informed  of  it,  should 
not  be  deducted  as  an  expense. — Boning  v. 
Kittell,  7  N.  Y.  B.  488. 

8.  Where  it  was  admitted  that  plaintiff 
was  in  defendant's  employ  from  March  1, 
1872,  to  February,  1875,  but  the  referee 
only  allowed  compensation  from  March  1, 
1872.  to  February  1,  1874,  the  judgment 
confirming  his  report  must  be  reversed, 
and  a  new  trial  ordered. — Wood  y.  Rock- 
well, 7  N.  Y.  B.  870. 

ITegligenoe  of  master. 

9.  In  an  action  for  personal  injuries  it 
appeared  that  defendant  employed  plain- 
tiff to  assist  in  taking  down  old  buildings; 
that  defendant  personally  directed  the 
work;  that  the  walls  were  in  an  unsafe 
condition:  that  his  attention  was  called  to 
a  safe  method  of  doing  the  work;  that  he 
deliberately,  and  without  observing  the 
warning,  hazarded  the  lives  of  the  work- 
men; that,  without  warning  to  the  work- 
men, pieces  of  wall  were  torn  down  and 
thrown  into  the  cellar;  and  that  the  shock 
of  this  fall  caused  the  walls,  which  were 
loose  and  not  shored  up,  to  fall  and  injure 
plaintiff.  It  was  shown  that  the  building 
could  easily  have  been  taken  down  with 
safety.  Held,  that  the  jury  were  Justified 
in  finding  that  the  fall  was  caused  by  the 
manner  in  which  the  work  was  conducted, 
and  not  by  the  negligence  of  co-employes, 
and  a  verdict  for  plaintiff  would  be  sus- 
tained.—Rickhoff  y.  Heckman,  7  N.  Y.  S. 
471. 

10.  In  an  action  for  personal  injuries,  it 
appeared  that  while  plaintiff  was  working 
along-side  certain  cars,  which  were  being 
unloaded  of  earth  and  gravel  by  means  of 
a  "plow. "  the  plow  fell  over  the  side  of  the 
car,  and  injured  him.  The  plow  had  been 
used  for  five  years,  without  any  injury  re- 
sulting therefrom,  and  plaintiff  failed  to 
show  why  the  plow  fell,  but  defendant's 
evidence  tended  to  show  that  it  was  thrown 
off  by  a  stone  that  had  lodged  between  two 
of  the  cars,  and  it  appeared  that  it  had  fre- 
gnently  fallen  before  from  a  similar  cause. 
The  plow  was  pulled  by  the  locomotive, 
and  the  whistle  was  usoall;^  blown  when  it 
started,  but  on  this  occasion  it  was  not. 
Held,  that  a  verdict  for  plaintiff  was  war- 
ranted.— De  Vau  v.  Pennsylvania  &  N.  Y. 
Canal  &  R.  Co.,  7  N.  Y.  B.  692. 

11.  In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  where  it  ap- 
pears that  plaintiff's  leg  was  crushed  be- 
tween two  cars  while  he  was  swinging  be- 


tween them  for  the  purpose  of  boarding  a 
train.— there  being  no  other  way  of  board- 
ing it,— as  required  by  the  course  of  his 
employment,  and  the  cars  having  no  ap- 
pliances to  prevent  their  coming  into  im- 
mediate contact,  the  question  of  defend- 
ant's negligence  in  regard  to  safe  and  suit- 
able machinery  is  for  the  jury,  and  its  neg- 
ligence is  not  excused  by  the  concurring 
negligence  of  a  fellow-servant. — Pullutro 
V.  Delaware,  L.  &  W.  R.  Co..  7  N.  Y.  8.  510. 

12.  In  an  action  for  the  alleged  negligent 
killing  of  an  employe  of  defendant  railroad 
company,  who  was  shoveling  snow  from 
its  track  on  a  stormy,  blustering  morning, 
by  backing  an  engine  on  him,  several  wit- 
nesses for  plaintiff,  who  were  near  the 
place  of  the  accident,  testified  that  they 
did  not  hear  any  whistle  blown,  and  one 
testified  that  he  was  listening  for  the  whis- 
tle of  an  engine,  and  did  not  hesr  it.  Held, 
that  the  question  whether  or  not  the  whis- 
tle was  blown  was  for  the  jury,  though 
several  witnesses  for  defendant,  some  of 
whom  were  in  its  employ,  testified  posi- 
tively that  it  was  blown.— Wall  v.  Dela- 
ware, L.  &  W.  R.  Co.,  7  N.  Y.  8.  709. 

18.  Plaintiff,  while  in  the  employ  of  de- 
fendant, was  injured  by  the  fall  of  a  der- 
rick, owing  to  the  breaking  of  one  of  the 
three  guys  by  which  it  was  supported. 
Held  that,  where  the  question  whether 
more  than  three  guys  were  necessary  for 
the  support  of  the  derrick  was  properly 
submitted  to  the  iury,  their  verdict  for  the 
plaintiff  was  conclusive  that  defendant  was 
guilty  of  negligence  in  failing  to  furnish 
safe  appliances.— Oties  v.  Cowles  Electric 
Smelting  &  Aluminum  Co..  7  N.  Y.  8.  251. 

14.  In  an  action  by  aservant  for  personal 
injuries  caused  by  an  alleged  defect  in  the 
master's  machinery,  the  complaint  will  be 
dismissed,  in  the  absence  of  evidence  to 
show  how  long  the  defect  has  existed. — 
Oehme  v.  Cook,  7  N.  Y.  a  764. 

Negligence  of  fellow-Bervant. 

16.  In  an  action  for  the  killing  of  an  em- 
ploye of  defendant  railroad  company,  by 
backing  an  engine  on  him,  plaintiff's  evi- 
dence showed  that  the  engineer  through 
whose  negligence  decedent  was  killed,  and 
who  was  his  fellow-servant,  had  often 
previously  run  engines  through  defend- 
ant's yard,  and  in  and  across  the  streets  of 
the  city,  without  giving  notice;  that  this 
was  known  to  defendant's  train  dispatcher 
and  road  superintendent;  and  that  his  ac- 
tion in  this  respect  was  frequent  and  con- 
tinuous. Held,  that  the  evidence  warrant- 
ed submission  to  the  jury  of  the  question 
whether  defendant  knew,  or  ought  to  have 
known,  that  the  engineer  was  habitually 
negligent,  and  was  thus  negligent  in  re- 
taining him  in  its  employ.— Wall  v.  Dela- 
ware. L.  &.  W.  R  Co.,  7  N.  Y.  8.  709. 
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Biska  of  employment. 

16.  Where  a  car-coupler  has  for  gome 
time  been  employed  in  a  railroad  yard,  it 
is  error  to  submit  to  tlie  Jury  the  question 
whether  the  danger  of  baling  his  foot 
caught  in  an  unlocked  guard-rail  is  so  ap- 
parent and  obvious  that  he  is  chargeable 
with  notice  of  its  existence,  although  he 
had  been  at  work  only  three  or  four  days 
in  that  part  of  the  yard  where  the  injury 
occurred.  Following  Appel  v.  Railroad 
Co.,  19  N.  E.  08.— Ireland  t.  Gardner,  7  N. 
Y.  S.  609. 

17.  In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  it  appeared  that 
plaintiff's  leg  was  crushed  between  two 
cars  while  he  was  swinging  between  them 
for  the  purpose  of  boarding  a  train.  Held, 
that  it  was  a  question  for  the  jury  whether 

Elaintlff's  injury  resulted  from  a  risk  which 
e  assumed  on  entering  defendant's  serv- 
ice, he  having  no  knowledge,  so  far  as  ap- 
pears, of  appliances  such  as  were  lacking 
on  the  cars,  and  never  having  seen  cars 
come  together  as  those  did.— Pullutro  v. 
Delaware,  L.  &  W.  R.  Co..  7  N.  Y.  8.  510. 

Contributory  negligence. 

18.  In  an  action  for  injuries  received  by 
plaintiff  while  boarding  defendant's  train, 
it  appeared  that  plaintiff  was  employed  un- 
der the  direction  of  a  foreman,  and  was 
required  to  board  the  train  by  order  from 
him,  which  was  almost  simultaneous  with 
the  starting  of  the  train.  Held,  that  it  was 
a  question  for  the  jury  whether  he  was 
guilty  of  contributory  negligence  in  board- 
mg  the  train  while  it  was  in  motion. — Pul- 
lutro V.  Delaware,  L.  &  W.  R.  Co..  7  N.  Y. 
&610. 

19.  In  an  «ction  for  injuries  received  by 
plaintiff,  while  in  the  employ  of  defend- 
ant, by  the  fall  of  a  derrick,  it  appeared 
that  defendant's  foreman  directed  the  men 
working  under  the  arm  of  the  derrick  to 
get  out  of  the  way,  but  that  plaintiff  was 
working  on  the  other  side  of  the  derrick, 
and,  when  the  mast  fell,  it  did  not  fall  to- 
wards the  arm,  but  in  the  direction  of  plain- 
tiff. Held,  that  a  finding  that  plaintiff  was 
not  guilty  of  contributory  negligence  was 
justified.— Oties  v.  Cowles  Electric  Smelt- 
ing &  Aluminum  Co.,  7  N.  Y.  S.  261. 

Measure  of  Damages. 

See  Damage*. 

MECHANICS'  LIENS. 

Enforcement,  see  Appeal,  3. 

Construction  of  statutes. 

1.  The  mechanic's  lien  law  of  1885,  (Laws 
N.  Y.  1885,  c.  343,  S  3.)  which  provides  that 
if  the  owner  shall,  for  the  purpose  of  avoid- 


ing the  provisions  of  this  act,  or  in  advance 
of  the  terms  of  any  contract,  pay  by  col- 
lusion any  money  on  such  contract,  and 
the  amount  still  due  shall  be  insufficient  to 
satisfy  the  claims,  the  owners  shall  be 
liable  to  the  amount  that  would  have  been 
unpaid  bad  no  sqch  payment  been  made, 
does  not  apply,  where  tiie  owner  has  made 
a  payment  in  advance,  without  collusion. — 
Lind  V.  Braender,  7  N.  Y.  8.  664. 

Property  subject  to. 

3.  Though  a  person  may  not  be  a  party 
to  the  contract  for  the  building  of  a  honse, 
proof  of  her  knowledge  and  approbation 
of  the  work  is  sufficient  to  subject  her  in- 
terest in  the  land  on  which  it  is  built  to  the 
operiition  of  the  builder's  lien. — Hellwig  v. 
Blumenberg,  7  N.  Y.  &  74R. 

For  what  obtained. 

8.  Laws  N.  Y.  1885,  c.  843.  §  1.  provides 
that  any  person  who  shall  perform  any 
labor  or  service  or  furnish  any  materials 
used  in  the  erection  of  any  house  may  have 
a  lien  for  the  price  and  value  thereof. 
Held,  that  a  furnace  set  within  a  brick 
structure,  and  the  connecting  pipes  and  ap- 
purtenances, are  pitrt  of  the  house,  and  en- 
title the  person  furnishing  them  to  a  lien 
for  their  price. — Schwartz  v.  Allen,  7  J(.  Y. 
8.5. 

4.  Laws  N.  Y.  1885,  c.  342,  §  1,  providing 
that  any  one  who  shall  perform  any  labor, 
or  furnish  any  materials  to  be  used  in  alter- 
ing or  repairing  any  "building  or  building 
lot,  including  fences,  sidewalks,  paving, 
fountains,  fish-ponds,  fruit  and  ornamental 
trees, "  shall  have  a  lien.  Includes  a  claim 
for  terracing  and  sodding  a  building  lot— 
Pickett  V.  GoUner,  7  N.  Y.  S.  196. 

Who  may  claim — Material-men. 

5.  The  New  York  mechanics'  lien  law 
(Act  1885,  c.  842)  provides  that  if  the  owner 
or  person  in  interest  shall,  for  the  purpose 
of  avoiding  the  provisions  of  the  act.  or  in 
advance  of  the  terms  of  any  contract,  pay 
by  collusion  any  money,  etc.,  he  shall  be 
liable  for  the  amount  which  would  have 
been  unpaid  to  the  contractor,  assignee. 
etc.,  had  no  such  payment  been  made.  A 
material-man  filed  a  lien  for  lumber  fur- 
nished the  contractor.  Afterwards  the 
contractor  gave  to  another  material-man. 
who  had  also  furnished  lumber,  an  order 
on  the  owner  for  a  sum  in  excess  of  that 
due  him  for  the  lumber.  The  order  read: 
"It  being  for  lumber  materials  used  in  con- 
struction of  same;  the  amount  to  be  paid 
of  the  last  payment  of  $1,900. "  Held,  that 
the  material-man  presenting  the  order 
could  only  recover  thereon  the  amount  due 
for  lumber  actually  furnished  by  bim  for 
the  building.— Stevens  v.  Reynolds,  7  N. 
Y.  8.  771. 
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Babcontraotors — Bxtent  of  right. 

6.  Under  Laws  N.  Y.  1885,  c  842,  §  1. 

?'iving  a  lien  to  persons  doing  work  on,  or 
urniabing  material  for,  a  building,  with 
the  consent  of  the  owner,  but  providing 
that  the  owner  shall  not  be  liable,  by  rea- 
son of  the  liens  filed,  to  pay  more  than  the 
amount  agreed  on  in  the  contract,  and  re- 
maining unpaid  at  the  time  of  filing  the 
lien,  a  sabcontractor  need  not  show  the 
consent  of  the  owner  directly  to  himself; 
but,  in  the  absence  of  an  agreement  by  the 
owner  making  himself  personally  liable 
for  the  claim  of  the  subcontractor,  the  lat- 
ter has  a  claim  against  the  property  no 
further  than  the  amount  unpaid  on  the 
contract  at  the  time  of  filing  his  Hen.  — 
Biggs  y.  Chapin,  7  N.  Y.  8.  7&. 

Abandonment   of  contract   by 

contractor. 

7.  Where  the  owner  has  entered  into  a 
contract,  and  made  payments  under  it,  for 
work  done  on  his  building,  and  the  con- 
tractor has  abandoned  the  work  before 
completion,  it  is  competent,  in  an  action 
by  subcontractors  to  enforce  their  liens, 
for  the  owner  to  prove  how  much  of  the 
work  the  contractor  left  undone,  and  what 
it  has  cost  to  complete  it  in  the  manner 
provided  by -the  contract. — Lind  v.  Braen 
der,  7  N.  Y;  S.  664. 

Proceedings  to  perfect. 

8.  Laws  N.  Y.  1885.  c.  842,  §  4,  provides 
for  a  verification  of  the  notice  of  lien  "to 
the  effect  that  the  statements  therein'con- 
tained  are  true. "  Section  25  declares  that 
the  lien  law  is  to  be  liberally  construed, 
and  that  a  substantial  compliance  with  its 
provisions  shall  be  sufficient.  Claimant's 
verification  to  the  notice  of  lien  was  that 
be  knew  the  contents  thereof,  and  that  the 
same  were  true,  but  he  did  not  swear  that 
the  "statements"  were  true.  Held,  that  the 
verification,  though  not  in  statutory  lan- 
guage, was  a  substantial  compliance  with 
the  law.— Schwartz  ▼.  Allen,  7  N.  Y.  8.  5. 

Enforcement — Parties. 

9.  Where  a  person  against  whose  name 
a  mechanic's  lien  is  filed,  but  who  is  not 
Uie  owner  of  the  premises  sought  to  be  af- 
fected, is  made  sole  defendant  to  a  suit  to 
foreclose  such  lien,  plaintiff  will  not  be  al- 
lowed to  substitute  the  proper  parties 
either  under  the  mechanic's  lien  act,  pro- 
viding that  a  lien  shall  not  be  invalid  be- 
cause of  a  mistake  in  the  name  of  tbe  own- 
er in  the  notice  of  claim,  or  under  Code 
Civil  Proc.  N.  Y.  §  462,  authorizing  the 
bringing  in  of  new  parties  whose  presence 
is  necessary  to  the  determination  of  the 
controversy  between  the  parties  to  the  ac- 
Uon.— Spence  v.  Grlswold,  7  N.  Y.  a  145. 


Mortgage  liens,  see  Mortgages,  8. 

Minor. 

See  Gvardian  and  Ward;  Infaney. 

Mifiijoiiider. 

Of  parties,  see  Parties,  2,  8. 

Money  Had  and  Beceived. 

See  Aiiumprit,  2, 

Monopolies. 

See  Contreuit*,  4,  6. 

MOBTGAQES. 

Forecloaare,    amendment    of    pleadings 
nunc  pro  tone,  see  Parties,  4. 

Wbat  constitntes — Absolute  deed. 

1.  In  an  action  by  the  grantor's  widow 
to  have  an  absolute  deed  declared  a  mort- 
gage, it  appeared  that  defendant  loaned 
the  grantor  some  money,  and  that  there- 
after, for  a  nominal  consideration,  he  ex- 
ecuted the  deed  in  question  to  defendant. 
There  was  no  written  evidence  of  the  loan. 
The  evidence  showed  that  the  loan  repre- 
sented a  fair  market  price  for  the  prem- 
ises, and  the  only  direct  evidence  that  the 
deed  was  to  be  treated  as  a  mortgage  was 
that  of  plaintiff,  who  testified  that  before 
the  loan  defendant  told  the  grantor  she 
would  loan  him  the  money  on  security  of 
the  premises,  and  that  when  he  paid  her 
back  be  could  have  a  release;  and  that  on 
another  occasion  defendant  told  him  that 
he  could  have  the  money  on  security  of 
tne  property,  but  grantor  did  not  signify 
his  assent  to  those  remarks.  Plaintiff  also 
stated  that  her  husband  and  defendant 
had  much  business  togetherwhich  was  not 
transacted  in  her  presence,  and  about 
which  she  knew  nothing.  Another  wit- 
ness made  contradictory  statements  as  to 
the  import  of  a  conversation  she  over- 
heard relative  to  the  subject,  and  defend 
ant  denied  making  the  statements  testitied 
to  by  plaintiff,  ueld,  that  the  deed  would 
not  be  declared  a  mortgage.— Sid  way  v. 
8idway.7N.Y.  8.  421. 

Execntion  after  assignment  of  debt. 

2.  The  payee  of  certain  notes  indorsed 
some  of  them  over,  and  then  made  an  as- 
signment for  the  benefit  of  creditors.  Aft- 
erwards the  maker,  without  knowledge 
that  any  of  the  notes  had  been  transferred, 
executed  a  mortgage  to  the  assignee  for 
the  benefit  of  creditors  to  secure  the  notes. 
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Held,  that  the  proceeds  of  the  mortgage 
should  be  applied  pro  rata  to  the  notes  To 
the  hands  of  the  assignee  and  indorsees 
'Without  regard  to  any  preferences  con- 
tained in  the  assignment,  and  it  is  imma- 
terial that  the  mortgage  was  executed  in 
pursuance  of  a  prior  agreement  that  the 
notes  were  to  be  so  secured. — In  re  Pres- 
ton, 7  N.  Y.  S.  92. 

Merger. 

8.  When  the  owner  of  an  equity  of  re- 
demption pays  the  mortgage  debt,  and 
takes  an  assignment  of  the'mortgage,  with 
the  provision  that  it  shall  not  merge,  but 
remain  aliye,  as  a  muniment  of  his  title, 
on  his  death  the  mortgage  will  not  be  re- 
garded as  an  existing  lien  on  the  premises, 
and  an  asset  in  the  liands  of  his  adminis- 
trator.—Browne  ▼.  Ferris,  7  N.  Y.  S.  173. 

Payment  and  release. 

4.  In  foreclosure  proceedings,  the  report 
of  a  referee  as  to  the  amount  due  on  two 
mortgages  stated  that  sundry  payments 
were  made,  but  that  it  was  not  proven  in  ev- 
ery instance  what  were  the  amounts  or 
dates,  nor  to  which  of  the  bonds  secured 
by  the  mortgages  they  were  applied,  but 
that  there  was  unpaid  only  $500.  Certain 
amounts  were  indorsed  on  the  bonds  as 
paid,  and  no  proof  was  made  by  defendants 
of  the  payment  of  any  particular  sums  not 
indorsed,  nor  of  any  facts  or  circumstances 
on  which  a  finding  could  be  based.  A  town 
assessor  testified  that  one  of  the  mortga- 
gees, who  had  since  died,  stated,  when  ex- 
amined for  assessment,  that  his  mortgage 
was  paid  to  |500,  or  thereabouts,  and  an 
sffldavit,  made  by  him  for  the  same  pur- 
pose, stated  that  he  had  but  one  mortgage, 
on  which  there  was  due  about  $500.  There 
was  other  evidence,  consisting  of  admis- 
sions of  defendants,  indicating  that  much 
more  was  due  and  unpaid.  Held,  that  the 
finding  would  be  set  aside,  and  a  new  ref- 
erence ordered.— Whitman  ▼.  Foley,  7  N. 
Y.  S.  810. 

6.  The  evidence  of  the  declarations  of  a 
mortgagee  to  tax  assessors,  when  examined 
for  assessment,  that  his  mortgage  was 
paid,  with  the  exception  of  a  certain  bal- 
ance, is  competent  on  the  question  of  pay- 
ment.—Whitman  T.  Foley,  7  N.  Y.  a  810. 

ForeoloBure. 

6.  In  a  suit  for  foreclosure,  where  both 
the  plaintiff  and  one  of  the  defendants 
claim  ownership  of  the  mortgage,  the  de- 
fendant who  owns  the  equity  of  redemp- 
tion maybe  granted  leave  to  pay  into  court 
the  money  due  on  the  mortgage,  and  have 
the  same  discharged,  such  leave  being 
warranted  by  the  general  equitable  power 
vested  in  the  court,  together  with  Code 
Civil  Proc  N.  Y.  §  820,  providing  that  a 
defendant   in   an   action   on   a   contract 


against  whom  another  person  makes  a  de- 
mand for  the  same  debt  may  apply  for  an 
order  to  substitute  such  person  in  his  place, 
and  discharge  defendant  from  all  liability 
upon  his  paying  into  court  the  amoant  of 
the  debt,  and  that  the  court  may  in  its  dis- 
cretion make  such  order. — Van  Loan  v. 
Squires,  7  N.  Y.  8.  171. 

7.  On  application  for  leave  to  sae  for 
part  of  a  mortgage  debt  after  judgment  of 
foreclosure,  as  required  by  Codle  Civil  Proc. 
N.  Y.  §  1628,  the  court  will,  in  the  exercise 
of  its  discretion,  consider  the  equitable 
rights  of  defendant,  which  cannot  be 
pleaded  by  him  in  the  action  at  law. — 
United  States  Life  Ins.  Co.  v.  Poillon,  7  K 
Y.  a884. 

Bights  of  junior  mortgagees. 

8.  During  the  pendency  of  forecloanre 
proceedings  on  a  first  mortgage,  and  be- 
lore  the  adjustment  of  costs,  plaintiff,  the 
second  mortgagee,  tendered  the  first  mort- 
gagee an  amount  suSlcient  to  cover  her 
mortgage  debt  and  costs,  and  accompanied 
his  tender  by  a  demand  for  an  assignment 
of  her  mortgage.  She  offered  to  cancel 
her  mortgage,  out  refused  to  execute  an 
assignment  After  the  tender,  plaintiff 
mingled  the  mone^  tendered  with  his  other 
money,  and  used  it  as  his  own.  Held  that. 
while  plaintiff  was  entitled  to  an  assign- 
ment of  the  first  mortgage,  the  first  mort- 

,gagee  was  entitled  to  interest  thereon  to 
the  present  time;  plaintiff's  tender  being 
insufficient  to  stop  the  running  of  interast 
—Nelson  v.  Loder,  7  N.  Y.  6.  849. 

Parties. 

9.  Where  plaintiff  in  a  suit  for  foreclos- 
ure assigns  the  bond  and  mortgage,  his  as- 
signee may  on  motion  be  substituted  as 
plaintiff.— Van  Loan  v.  Squires,  7  N.  Y.  S. 
171. 

Opening  decree. 

10.  Code  Civil  Proc  N.  Y.  §  453.  pro- 
vides that  when  a  person  not  a  party  to  the 
action  has  an  interest  in  the  subject  there- 
of, or  in  real  property  the  title  to  which 
may  in  any  manner  be  affected  by  the  judg- 
ment, and  makes  application  to  the  court 
to  be  made  a  party,  it  must  direct  him  to 
be  brought  in  by  proper  amendment. 
Held,  that  an  order  opening  a  decree  of 
foreclosure  and  allowing  a  person  who  hat 
a  vested  interest  in  the  mortgaged  proper- 
ty to  become  a  party  to  the  foreclosure  ac- 
tion, but  which  imposes  the  conditions  that 
she  pay  the  referee's  fees,  giving  a  bond 
for  the  costs  that  may  be  taxed  against  her. 
and,  if  plaintiff  desired  it.  consenting  to 
refer  the  issues  raised  by  her  answer  and 
try  the  cause  on  five  days'  notice,  is  erro- 
neous to  the  extent  of  such  conditions,  in 
the  absence  of  laches. — ^Lawton  ▼.  Lawton, 
7  N.  Y.  8.  558. 
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MoUohb. 

To  strike  ont  and  to   make  definite,  see 
Pleading,  7. 

MX7NICIPAL  COBFORA- 
TIONS. 

8ee,  also,  Bridge*;  Highwayi;  School*  and 

School- Diitrieti;  Town*. 
Fire  limits,  see  Corutitutional  Law,  8. 
Grant  of  licenses,  see  lAeonte. 
Vacation  of  street  assessment,  see  Ahatt- 

ment  and  Beviral,  1. 

Ordinanoes — Regulation  of  peddlers. 

1.  The  charter  of  the  city  of  Rochester, 
%  40,  gives  to  the  common  conncil  the  pow- 
er to  regulate  the  vending  of  Tegetables, 
etc. ,  anato  regulate  and  restrain  hawking 
and  peddling  in  the  streets.  Held,  that  an 
ordinance  prohibiting  the  peddling  of  veg- 
etables without  a  license  was  not  void,  as 
discriminating  in  favor  of  some  and  against 
other  forms  of  traflSc. — Bradley  v.  City  of 
Rochester,  7  N.  Y,  8.  887. 

Delegation  of  authority. 

2.  The  charter  of  the  city  of  Rochester, 
§  40,  gives  to  the  common  coancil  the 
power  to  make  ordinances  to  regulate  the 
vending  of  wood,  coal,  meats,  vegetables. 
etc.,  and  to  prescribe  the  fees  to  be  paid 
for  a  license  for  their  sale,  and  to  regulate 
and  restrain  hawking  and  peddling  In  the 
streets.  The  city  passed  an  ordinance  pro- 
hibiting the  pedaling  of  vegetables,  etc., 
without  a  license,  and  authorizing  the 
mayor  to  license  any  proper  person  thus 
to  sell  on  payment  of  a  license  fee.  Held. 
that  the  ordinance  was  not  void  as  delegat- 
ing to  the  mayor  authority  conferred  by 
the  charter  on  the  common  council. — Brad- 
ley V.  City  of  Rochester,  7  N.  T.  8.  237. 
Officers — Authority. 

8.  Under  Laws  N.  Y.  1870.  c.  201.  tit.  8, 88, 
■abd.  2S,  authorizing  trustees  of  villages  "  to 
construct  sewers,  culverts,  and  drains. "  as 
amended  by  Laws  1889,  c.  186,  authorizing 
them  to  "construct  culverts  and  drains, 
and  "to  cause  all  necessary  sewers  to  be 
built. "the  expense  thereof  to  be  assessed 
on  the  village  at  large,  so  far  as  the  sewers 
crossed  streets  or  ran  along  village  proper- 
ty, and  the  remainder  on  the  lots  fronting 
on  the  sewers,  which  should  not  be  con- 
structed except  on  the  petition  of  a  major- 
ity of  the  property  owners,  village  trustees 
can  construct  sewers  only  on  the  condi- 
tions precedent  prescribed  by  the  latter 
statute.— Bacon  v.  Nanny,  7  N.  Y.  8.  804. 

4.  Laws  N.  Y.  1884.  c.  410,  authorizing 
the  mayor  of  each  city  to  prescribe  civil 
service  rules,  and  to  employ  suitable  per- 
sons to  make  inquiries  and  examinations, 
and  prescribe  their  duties,  gives  the  mayor 
power  to  designate  a  secretary  for  the  ciTil 


service  commlBsion  appointed  by  him  un- 
der the  act,  and  to  fix  his  salary. — Kip  v. 
City  of  Buffalo,  7  N.  Y.  8.  685. 

Appropriations  for  salary. 

6.  The  charter  of  the  city  of  Buffalo,  tit 
6,  g  1  et  seq.,  provides  that  the  comptroller 
shall,  on  or  before  the  Ist  day  of  April  in 
each  year,  furnish  to  the  council  a  finan- 
cial statement  for  the  current  year,  to- 
gether with  an  estimate  of  the  current  ex- 
penses of  each  department.  Heads  of  de- 
partments are  also  required  to  furnish 
estimates  of  the  amounts  required  by  their 
respective  departments  for  the  current 
year.  The  council  may  amend  such  esti- 
mates, and  are  required  to  pass  upon  them 
not  later  than  May  Ist  The  expenditures 
of  each  department  are  required  to  be  kept 
within  the  estimates  made  for  it;  each  of- 
fice or  purpose  being  debited  with  the 
whole  sum  appropriated,  and  credited  with 
the  salaries  and  other  fixed  sums  to  be  paid 
therefrom,  and  "the  other  expenditures" 
are  not  to  exceed  the  remainder  of  the  es- 
timate. Contracts  for  amounts  exceeding 
such  remainder  shall  not  bind  the  citv  as 
to  the  excess.  The  mayor  fixed  the  salary 
of  the  secretary  of  the  civil  service  com- 
mission at  $600  per  annum,  payable  month- 
ly, but  the  council  only  appropriated  $50 
for  the  expenses  of  the  commission  for  the 
whole  year.  After  paying  all  fixed  ex- 
pensesof  the  mayor's  department,  a  bal- 
ance remained  to  its  credit  of  less  than  the 
amount  of  salary  due  the  secretary.  Held, 
that  the  latter  could  recover  the  $^  appro- 
priated for  the  expenses  of  the  commission, 
and  the  unexpended  balance  to  the  credit 
of  the  mayor's  fund,  but  no  more.— Kip  ▼. 
City  of  Buffalo,  7  N.  Y.  8.  685. 

Bemoral  of  member  of  fire  depart- 
ment. 

6.  A  telegraph  operator  of  the  Brooklyn 
fire  department  is  a  member  of  the  "force 
for  extinguishing  fires. "  and  not  a  clerk, 
within  Laws  N.  Y.  1880,  c.  877,  §  7,  (City 
Charter  of  Brooklyn,)  providing  that  the 
commissioner  may  remove  clerks  under 
certain  conditions,  but  that  no  person  on 
the  force  for  extinguishing  fires  shall  be 
removed  withoutcause,  and  then  only  after 
a  public  trial  by  the  head  of  the  d.epart- 
ment.— People  v.  Ennis.  7  N.  Y.  8.  680. 

7.  A  member  of  the  department  of  fire 
and  buildings  of  Brooklyn,  who  fails  to 
deny  the  charges  against  him,  and  requests 
a  postponement,  which  is  denied,  cannot 
be  thereupon  dismissed  without  trial  or  in- 
troduction of  testimony. — People  v.  Com- 
missioners, 7  N.  Y.  8.  489. 

Folioe  department — Bemoral  of  po- 
licemen. 

8.  Where  it  is  admitted  that  a  member  of 
the  police  force  has  been  intoxicated,  it  is 
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eolely  within  the  judgment  of  the  police 
commissionera  whether  the  excuse  offered 
is  8Dch  M  to  relieve  him  from  the  penaltr 
of  dismissal.— People  t.  French,  7  N.  Y. 
S.  4«0. 

9.  On  certiorari  to  review  the  decision  of 
the  police  commissioners  of  New  York 
city  m  dismissing  relator  from  the  police 
force  for  drunkenness  while  on  duty,  the 
testimony  of  a  roundsman  was  that  he 
found  relator  about  9  p.  h.,  under  the  in- 
fluence of  liquor;  that  he  staggered,  and 
witness  took  him  to  the  station-house;  and 
that  relator  was  incoherent  in  his  talk, 
like  a  man  under  the  influence  of  liquor. 
This  was  corroborated  by  the  testimony  of 
the  sergeant,  who  observed  the  condition 
of  the  relator  after  he  was  taken  to  the  sta- 
tion-bouse. The  relator's  testimony  tended 
directly  to  exonerate  him  from  the  charge 
of  drunkenness.  Held,  that  the  action  of 
the  commissioners  in  dismissing  relator 
was  proper. — People  v.  French,  7  N.  Y.  B. 
489. 

10.  Under  Laws  N.  Y.  li?87,  c.  192,  pro- 
viding that  policemen  of  the  New  York  & 
Brooklyn  Bridge  are  removable  only  after 
written  charges  preferred,  and  a  public 
examination  thereon,  in  such  manner  as 
the  rules  and  regulations  of  the  trustees 
ma}'  prescribe,  but  no  removal  can  he  had 
after  such  hearing,  unless  by  a  majority 
vote  of  all  of  said  trustees,  a  rule  that  the 
hearing  shall  be  had  before  the  president 
of  the  board,  who,  in  case  he  recommends 
the  dismissal  of  the  person  charged  with 
the  offense,  shall  report  the  evidence  to 
the  board,  is  valid. — People  v.  Board  of 
Trustees,  7  N.  Y.  S.  808. 

11.  Relator  was  charged  with  absence 
without  leave,  which  was  admitted,  and 
with  falsely  reporting  sick.  The  report  of 
the  police  physician,  that  be  had  visited 
relator's  residence,  and  found  him  out,  and 
could  not  learn  of  his  sickness,  was  read 
without  objection,  and  no  denial  or  explan- 
ation of  the  facts  was  made.  Held,  that  re- 
lator could  not  complain  that  the  facts  were 
not  proven  by  competent  evidence. — Peo- 
ple V.  Board  of  Trustees,  7  N.  Y.  8.  806. 
Police  department — Punishment  for 

purposes  of  discipline. 

12.  Where  a  policeman  leaves  his  post 
and  falls  asleep,  his  dereliction  gives  the 
police  commissioners  Jurisdiction  for  pur- 
poses of  discipline,  and  the  supreme  court 
cannot  review  their  action  in  regard  to  the 
punishment  inflicted. — People  v.  French, 
7  N.  Y.  8.  442. 

Control  of  streets. 

13.  Where  the  act  incorporating  s  vil- 
lage gives  the  trustees  control  of  the 
streets,  they  may  authorize  the  erection  of 
poles  therein  for  the  purpose  of  lighting 
the  streets;  and  the  fact  that  a  pole  erect- 


ed in  front  of  plaintiff's  premises,  withoot 
his  consent,  may  also  be  intended  for  pri- 
vate purposes,  does  not  entitle  him  tohs^e 
it  removed,  so  long  as  it  is  reasonably  nec- 
essary and  proper  for  thepublic  service.— 
Johnson  t.  Thompson-Houston  Electric 
Ck).,  7N.  Y.  8.718. 

14.  The  city  of  New  York,  tbongh  occu- 
pied by  the  Dutch,  was  always  English  ter- 
ritory: and  hence  the  "Bowery,"  a  street 
alleged  to  have  been  dedicated  during  tbe 
Dutch  occupancy,  is  governed  by  the  rules 
of  the  common  law,  and  not  by  the  civil 
law,  as  to  the  rights  of  abutting  owners.— 
Hine  v.  New  York  El.  R  Co.,  7  N.  T.  4 
484. 

15.  An  owner  of  land  abutting  on  the 
Bowery  is  entitled  to  easements  of  light 
air,  and  access,  and  may  recover  for  io- 
jaries  to  those  rights  arising  from  the  con- 
struction  of  an  elevated  railroad  on  tbe 
street.— Hine  v.  New  York  EL  R.  Co.,  7  X. 
Y.  8.  464, 

DefeotiTG  streets. 

16.  In  an  action  for  injuries  alleged  to 
have  been  caused  by  slipping  on  ice  negli- 
gently allowed  to  remain  on  an  unsafely 
graded  sidewalk,  where  there  is  no  eri- 
dence  as  to  tbe  cause  of  plaintiff's  slipping. 
a  judgment  for  defendant  is  proper.— Sla- 
vin  V.  City  of  New  York,  7  N.  Y.  8.  906. 

17.  In  an  action  for  personal  injuries 
caused  by  a  hole  in  the  snow  which  cor- 
ered  a  street  of  defendant  to  tbe  depth  of 
from  one  to  two  feet,  it  appeared  that  the 
street  was  one  on  which  there  was  a  great 
amount  of  traffic;  and  that,  aside  from  such 
hole,  the  street  was  in  good  condition. 
Plaintiff's  evidence  showed  that  tbe  hole 
had  been  in  the  same  condition  for  from 
Ave  to  seven  days  before  the  accident,  and 
that  it  was  from  four  to  six  feet  long,  from 
one  and  one-half  to  two  feet  deep,  sod 
thirty  inches  wide,  and  ran  lengthwise  of 
the  street.  Defendant's  witnesses  esti- 
mated it  as  smaller.  Held,  that  the  question 
whether  defendant  was  negligent  in  not 
discovering  and  fllling  the  bole  before  the 
accident  was  for  the  jury. — Fitzgerald  v. 
City  of  Troy,  7  N.  Y.  8.  108. 

18.  In  an  action'for  personal  injuries  re- 
sulting from  the  negligent  constroctios 
and  maintenance  of  a  sidewalk,  and  snffer- 
ingice  to  accumulate  thereon,  it  was  shown 
that  the  sidewalk  at  the  place  of  the  acci- 
dent had  a  greater  slant  towards  the  street 
than  it  had  elsewhere,  and  a  part  of  it  bad 
settled  so  that  water  ran  towards  the  end 
of  the  walk,  where  ice  frequently  accumu- 
lated, while  the  walk  was  otherwise  dnr; 
and  it  was  recognized  by  residents  as  a 
dangerous  spot.  Nothing  was  disclosed 
that  should  nave  put  plaintiff  on  his  guard 
as  to  the  danger,  and  he  did  not  seethe  ice 
until  he  slipped  and  fell.    HtU,  that  a  vtf 
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diet  for  plaintiff  was  warranted. — Arers  t. 
Village  of  Hammondsport,  7  N.  Y.  8.  174. 

19.  In  an  action  against  a  city  for  per- 
gonal injuries  sustained  bv  reason  of  a  de- 
fect in  a  plank  sidewalk,  it  appeared  that 
as  plaintiff  stepped  on  one  of  tiie  planks, 
which  were  laid  crosswise  on  stringers,  it 
tipped  up,  and,  catching  his  other  foot, 
threw  him  down ;  that  the  plank  was  warped 
and  nnnailed,  and  bad  been  so  for  some 
time;  that  plaintiff  passed  over  the  walk 
every  day,  going  to  and  from  his  business; 
and  that  one  of  defendant's  deputy  street 
commissioners  passed  over  the  walK  daily, 
for  months,  immediately  preceding  the  ac- 
cident. Held  th&t.  contributory  negligence 
being  a  question  for  the  jury,  a  verdict  for 
plaintiff  would  not  be  disturbed. — Hollo- 
way  V.  City  of  Lockport,  7  N.  Y.  8.  863. 

Contributory  negligence. 

20.  In  an  action  for  personal  injuries 
caused  by  a  loose  plank  in  a  sidewalk,  an 
instruction  that,  "if  the  plaintiff  was  fa- 
miliar with  it,  [the  place,]  and  it  was  out 
of  order,  there  Is  stronger  probability  that 
he  must  have  known  that  there  were' loose 
planks  there,  and  it  became  his  duty  to  be 
careful  and  prudent,  in  view  of  the  knowl- 
edge which  he  l)ad, "  when  supplemented 
by  a  further  instruction  that,  if  the  jury 
find  that  the  plaintiff  was  familiar  with  the 
walk  in  question  and  its  condition,  and 
passed  over  it  daily,  it  was  his  duty  to  use 
more  than  ordinary  care  in  passing  over  it 
on  the  day  that  he  received  the  iniury  com- 
plained of,  and  that  it  was  his  duty  to  be 
more  vigilant,  if  he  knew  of  the  defect, 
than  if  he  had  been  ignorant  of  the  fact 
that  it  was  out  of  condition," — correctly 
states  the  rule  of  law  as  to  the  degree  of 
care  necessary  for  the  plaintiff  to  exer- 
cise to  escape  the  imputation  of  negligence. 
— Holloway  v.  City  of  Lockport,  7  N.  Y. 
8.  863. 

Defective  aewen. 

21.  In  an  action  for  injuries  to  plaintiff's 
premises,  caused  by  the  discharge  thereon 
of  water  and  flith  from  an  alleged  defective 
sewer,  evidence  that  when  the  sewer  was 
built  it  was  connected  with  another  sewer, 
so  that  the  bottom  of  one  was  on  the  same 
level  with  that  of  the  other,  and  that  there 
were  six  inches  of  stagnant  water  and  sand 
in  the  old  sewer;  that  a  surface  well  had 
been  constructed,  which  turned  more  sur- 
face water  into  the  sewer  In  question  than 
its  capacity  would  warrant,  and  that  the 
surface  well  had  been  removed  some  time 
before  the  trial;  that  there  was  an  obstruc- 
tion in  the  sewer  which  impeded  the  flow 
of  the  water,  and  caused  an  accumulation 
of  solid  substance,  which  obstruction  had 
also  been  removed  before  the  trial:  that 
plaintiff's  building,  which  was  connected 
with  the  sewer,  hsid  been  injured;  and  that 


she  bad  repeatedly  complained  to  the  city 
authorities  that  water  was  running  into  her 
cellar, — is  sufficient  to  wan-ant  the  submis- 
sion to  the  jury  of  the  question  whether 
the  water  from  uie  sewer  caused  the  alleged 
injury  to  plaintiff's  property,  and  whether 
the  flIth  came  from  the  sewer. — Daggett  ▼. 
City  of  Cohoes.  7  N.  Y.  8.  882. 

22.  Defendant  is  liable  for  the  throwing 
of  water  and  filth  on  plaintiff's  premises, 
caused  by  the  construction  of  a  surface 
well  which  turned  a  large  amount  of  sur- 
face water  that  had  previously  run  in  other 
directions  into  the  sewer  in  question,  caus- 
ing its  overflow.  Following  Siefert  v.  City 
of  Brooklyn.  4  N.  K  Rep.  ^1.— Daggett  ▼. 
City  of  Coho<  s.  7  N.  Y.  8.  882. 

23.  Notice  tu  defendant's  street  superin- 
tendent and  mayor  that  water  was  running 
into  plaintiff's  cellar,  followed  by  evidence 
that  the  superintendent  thought  that  de- 
fendant should  clean  out  the  cellar,  is  suffi- 
cient to  warrant  a  finding  that  defendant 
had  notice  of  the  obstructed  condition  of 
the  sewer  from  which  the  water  was  al- 
leged to  have  been  discharged;  the  court 
having  charged  the  jury  that  defendant 
need  exercise  only  ordinary  care  to  ascer- 
tain the  existence  of  the  obstruction.^ 
Daggett  V.  City  of  Cohoes,  7  N.  Y.  8.  882. 

24.  The  fact  that  plaintiff  has  voluntarily 
connected  her  premises  with  a  public  sew- 
er of  defendant  is  no  bar  to  her  recovery 
for  injuries  caused  by  defendant's  negli- 
gence in  permitting  it  to  be  out  of  repair. 
—Daggett  V.  City  of  Cohoes,  7  N.  Y.  8.  8S2. 

25.  Where  plaintiff's  building  has  been 
put  out  of  repair  by  an  obstruction  in  a 
sewer,  she  may  prove  the  decreased  value 
of  the  property  owing  to  its  impaired  con- 
dition: the  injury  being  permanent,  and 
defendant  having  objected  to  plaintiff's  of- 
fer to  prove  how  much  it  would  cost  to  re- 
store the  building. — Daggett  v.  City  of  Co- 
hoes. 7  N.  Y.  8.  m. 

Public  improvements.  • 

26.  Laws  N.  Y.  1866,  c.  881,  passed  April 
12th,  provided  for  the  adoption  of  a  gen- 
eral system  of  sewerage  in  New  York  city 
on  a  general  plan,  under  the  control  of  a 
board,  and  that  no  sewer  should  be  con- 
structed except  on  that  plan.  An  act 
passed  April  24, 1865,  gave  the  commission- 
ers  of  public  parks  the  right  to  regulate, 
grade,  and  improve  such  streets  as  they 
might  lay  out  on  a  plan  to  be  adopted  by 
them.  In  1870  the  powers  and  duties  of 
the  board  named  in  the  act  of  April  12. 
1865,  were  conferred  on  the  department  of 
public  works.  The  charter  of  1878  pro- 
vided for  a  bureau  in  the  latter  department 
having  charge  of  sewers,  and  another  hav- 
ing charge  of  regulating  and  grading 
streets,  etc  The  consolidation  act,  ^ii  827, 
831,  gives  the  commissioner  power  to  re- 
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vise  and  frame  a  plan  for  gewers,  and  pro- 
hibits the  construction  of  a  sewer  except  on 
that  plan.  Held,  tbat  the  department  of 
public  works  has  power  to  construct  sew- 
ers, to  the  exclusion  of  the  department  of 
fiarlcs. — In  re  New  York  Institution  for  the 
Dstruction  of  the  Deaf  and  Dumb,  7  K.  T. 
8.860. 

27.  A  resolution  of  the  city  council  of 
Auburn  for  the  construction  of  a  sewer  is 
a  proceeding  authorizing  a  local  improve- 
ment, the  expense  thereof  being  assessed 
on  the  property  benefited,  and  not  a  public 
one  within  Laws  K.  Y.  1879,  c.  68,  §  86,  as 
amended  by  Laws  1885,  c.  855.  §  6,  provid- 
ing that  no  resolution  authorizing  any  pub- 
lic improyement  shall  have  any  effect  un- 
less approved  by  the  mayor  within  four 
days  after  its  passage,  or,  failing  of  his  ap- 
proval, is  repassed  by  the  concurrent  vote 
of  eight  aldermen.— Kinsellav.  City  of  Au- 
burn, 7  N.  Y.  8.  817. 

88.  It  Bufflciently  appears  that  the  pro- 
ceedings of  a  council,  in  referring  a  peti- 
tion for  street  improvement,  were  pre- 
sented to  the  mayor  for  approval,  when  it 
is  shown  that  the  documents  were  given  to 
the  mayor's  clerk,  who.  in  accordance  with 
his  custom,  was  at  the  office  to  receive  such 
papers,  and  that  the  mayor  afterwards  at- 
tempted to  approve  them. — Knell  v.  City 
of  Buffalo,  7  N.  Y.  8.  288. 

29.  Where  it  appears  that  the  plans  of  the 
proposed  improvement  were  on  file  when 
the  engineer  advertised  for  proposals,  it 
will  also  be  presumed,  in  the  absence  of 
evidence,  that  the  specifications  were  also 
on  file,  as  the  law  requires. — Knell  v.  City 
of  Buffalo.  7  N.  Y.  8.  283. 

80.  After  bids  for  constructing  a  sewer 
were  opened,  and  the  council  had  passed  a 
resolution  awarding  the  contract  to  the 
lowest  bidder,  who  failed  to  enter  into  con- 
tract, it  was  not  necessary  to  advertise 
again,  as  the  council  might,  at  its  next  meet- 
ing, rescind  the  former  resolution,  and 
award  the  contract  to  the  next  lowest  bid- 
der; Laws  N.  Y.  1879,  c.  63.  §  111.  providing 
tbat,  the  next  meeting  after  proposals  are 
made,  they  shall  be  presented  to  the  com- 
mon council,  and  be  opened  and  consid- 
ered; that  "the  common  council  may  re- 
ject any  or  all  of  the  proposals,  if  they 
shall  deem  it  for  the  interest  of  the  cit^; 
and  that,  if  either  of  said  proposals  is 
deemed  favorable  to  the  city,  the  common 
council  may  direct  the  mayor  and  city 
clerk  to  contract  with  the  party  whose 
proposal  1b  accepted. " — Kinseila  v.  City  of 
Auburn,  7  N.  Y.  8.  817. 

81.  Where  the  proposals  for  bids  for  the 
construction  of  a  sewer  referred  to  other 
materials,  but  not  to  lumber,  a  provision 
in  the  contract  allowing  for  lumber  with- 
out consent  of  the  council  is.unauthorized, 
and  the  assessment  for  its  payment  is  in 


that  particnlar  ezceMive.— Kinseila  ▼.  City 
of  Auburn,  7  N.  Y.  S.  817, 

AssessmentB. 

82.  Where  the  amount  of  an  erroneona 
assessment  for  local  improvements  can  be 
ascertained,  the  entire  assessment  is  not 
thereby  invalidated,  but  the  court  may,  in 
the  exercise  of  its  equitable  power,  correct 
the  error. — Kinseila  v.  City  of  Auburn,  7 
N.  Y.  8.  817. 

88.  An  assessment  for  interest  for  one 
year  on  the  cost  of  a  local  improvement 
was  not  erroneous,  it  being  authorized  bv 
Laws  N.  Y.  1885.  c.  255,  §  27.— Kinseila  v. 
City  of  Auburn,  7  N.  Y.  8.  817. 

84  Where  the  only  omissions  in  the 
preliminary  steps  authorizing  street  im- 
provement are  of  matters  of  form,  the  law 
being  substantially  complied  with,  and  the 
mayor  having  approved  the  action  of  the 
council  in  making  the  contract,  such  irreg- 
ularities will  not  vitiate  an  assessment- 
Knell  V.  City  of  Buffalo.  7  N.  Y.  S.  833. 

85.  The  charter  of  Buffalo,  (title  9,  §  18.) 
as  originally  passed,  provided  that  no  work 
or  improvement,  the  probable  cost  where- 
of exceeded  $500,  should  be  ordered  nntil 
notice  of  intention  to  order  it  should  first 
be  published  six  times  in  the  oflicial  paper. 
Section  19  prohibited  the  city  from  enter- 
ing into  a  contract  for  any  work  exceedine 
said  sum  until  a  notice  had  been  published 
in  the  official  paper  inviting  sealed  propo- 
sals for  the  work,  or  until  the  assessment 
should  be  confirmed.  Laws  1878,  c  8i)-5. 
amended  section  19  so  that,  in  case  a  ma- 
jority of  the  property  owners  on  the  street 
where  the  work  was  to  be  done  petitioned 
for  the  improvement,  publication  of  such 
notice  migiit  be  dispensed  with,  and  the 
contract  might  be  let  before  confirmation 
of  the  assessment  Laws  1879,  c.  488,  ex- 
cepted from  the  requirements  of  section 
19,  as  to  publication  of  notice  for  propo- 
sals and  confirmation  of  assessments,  con- 
tracts for  street  sprinkling,  but  Laws  1885. 
c.  181.  repealed  this  provision,  and  left  the 
section  as  it  stood  before  1879.  Seld,  that 
a  notice  of  the  intention  to  provide  for 
sprinkling  the  streets  was  essential  to  the 
validity  of  an  assessment  for  that  purpose, 
as  the  amendments  mentioned  did  not  af- 
fect section  18.— Tiflft  v.  City  of  Buffalo,  7 
N.  Y.  8.  688. 

86.  Under  Laws  N.  T.  1880.  a  550,  §  18. 
the  court  cannot  reduce  an  assessment  for 
a  sewer,  constructed  by  the  department  of 
public  works,  on  the  ground  that  it  could 
be  legally  constructed  onlv  by  the  depart- 
ment of  parks,  and  that,  if  constructed  by 
the  latter,  one-half  of  the  expense  only 
could  have  been  assessed.  The  depart- 
ment of  parks  not  having  ratified  or  aecept- 
ed  the  work,  or  taken  any  action  in  the 
matter,  the  property  owner  cannot  claim 


Digitized  by 


Google 


INDEX. 


1021 


benefits  which  would  have  arisen  bad  that 
department  legally  constructed  it;  and  if  it 
was  constructed  by  the  proper  authorities, 
there  is  no  basis  for  the  reduction. — In  re 
Kew  Yoric  Institution  for  the  Instruction 
of  the  Deaf  and  Dumb,  7  N.  Y.  S.  860. 

Belief  against  assessmentB. 

87.  Where  notice  of  an  intention  to  pro- 
vide for  sprinkling  the  streets  of  a  city  is 
made  essential  to  an  assessment  for  that 
purpose,  and  proof  of  publication  of  the 
notice  need  not  be  attached  to  the  assess- 
ment roll,  and  there  is  nothing  in  the  roll 
to '  indicate  a  non-compliance  with  the 
statute,  an  assessment,  made  without  such 
notice  having  been  given,  apparently  con- 
stitutes a  lien,  and  tne  rule  that  equity  will 
not  relieve  against  that  which  is  not-  ap- 

Sarently  a  lien  does  not  apply. — Tifit  t. 
ity  of  Buflfalo,  7  N.  Y.  8.  Ofe. 

X.  Though  an  assessment  for  a  public 
improvement  in  the  city  of  Buffalo  is  no 
lien  on  land  nnti)  the  roll  is  delivered  to 
the  city  treasurer,  as  provided  by  the  char- 
ter, (title  7,  S  1,}  equity  will  enjoin  its  en- 
forcement, if  illegal,  as  a  cloud  on  title 
may  be  prevented  as  well  as  removed. — 
Tiftt  V.  City  of  Buffalo,  7  N.  Y.  8.  688. 

89.  In  an  action  by  one  property  holder, 
suing  for  himself  and  others  similarly  in- 
terested, to  annul  an  illegal  assessment, 
wb^e  no  other  person  becomes  a  party,  it 
is  error  to  enjoin  the  collection  of  an  as- 
sessment against  the  property  of  any  other 
person  except  plaintiff. — Knell  t.  City  of 
Buffalo,  7  N.  Y.  S.  288. 

Iiiabilitles — Interest. 

40.  Interest  will  begin  to  run  on  a  claim 
against  a  municipal  government  only  from 
the  time  of  a  demand  for  payment — Don- 
nelly ▼.  City  of  Brooklyn,  7  N.  Y.  a  4». 

Taxation. 

41.  Under  Laws  N.  Y.  1880,  c.  275,  S  », 
providing  that  every  assessment  made  snail 
De  presumed  valid  and  regular  until  the 
contrary  appears,  and  that  its  invalidity  or 
irregularity  shall  not  be  a  defense  to  any 
action  for.  its  collection,  commenced  after 
the  expiration  of  one  year  from  the  deliv- 
ery of  the  roll,  unless  an  action  to  test  the 
validity  or  regularity  of  such  assessment 
shall  have  been  commenced  within  the  time 
hereinbefore  limited  for  its  commence- 
ment, and  shall  be  still  pending,  or  such 
assessment  shall  have  been  adjudged  irreg- 
ular and  invalid,  an  action  to  vacate  an  as- 
sessment cannot  be  maintained  after  the 
expiration  of  a  year  from  the  delivery  of 
the  roll  to  the  treasurer,  even  though  an- 
other person,  assessed  on  the  same  roll, 
has  procured  Judgment  canceling  his  as- 
sessment.— Chllcott  V.  City  of  Buffalo,  7  N. 
Y.  8.  688. 

4&  Under  the  city  charter  of  Buffalo,  tit. 


6,  g§  13, 18,  providing  that  when  an  assess- 
ment roll  is  delivered  to  the  clerk  he  shall 
cause  a  notice  thereof  to  be  published,  and, 
unless  objections  to  the  roll  be  filed  within 
10  days  by  some  person  interested  therein, 
it  shall  be  deemed  confirmed,  failure  to  file 
objections  as  provided  is  a  waiver  of  any 
Irregularity  in  the  proceedings  upon  the 
assessment.— Chilcott  v.  City  of  Buffalo,  7 
N.  Y.  8.  688. 

Mutual  Benefit  Insurance. 

See  Iruuranee,  IS,  14. 

Name. 

Injunction  against  use  of,  see  Astoeia- 
Uoru,  S. 

Right  of  divorced  woman  to  assume  maid- 
en name,  see  Dieoree,  8. 

National  Banks. 

See  Banki  and  Banking. 

NEGUGENOE. 

See  Bbrte  and  Street  Bailroadt. 

Contributory,  see  .BrtVtpM/  Matter  and  Sen- 
ant,  18,  19. 

Defective  sewers,  see  Munieipal  Corpora- 
Hon*.  31-25. 

streets,   see    Municipal    Oorporalion*, 

16-19. 

Liability  for,  see  Oarriert,  4;  ContraeU,  8. 

Obstruction  of  highway,  see  Highways,  8, 4. 

Of  master,  see  Master  and  Servant,  9-14. 
railroad  companies,  see  Bailroad  Com- 
paniet,  10, 11. 

What  constitutes,  see  OolUtion,  1,  S. 

Wliat  oonstitates. 

1.  In  an  action  for  injuries  caused  by  an 
explosion  of  naphtha,  it  appeared  that  de- 
fendant transported  naphtha  from  one 
point  to  another  by  pumping  it  through 
pipes.  The  evidence  showed  that  third 
persons  had  caused  a  break  in  the  pipe  by 
which  the  naphtha  escaped  into  a  sewer, 
and  caused  the  explosion;  that  ons  of  de- 
fendant's servants  attended  the  pumps  and 
another  the  receiving  tank,  the  exact  time 
when  the  pumps  should  be  started  having 
been  agreed  on;  that  the  latter  servant 
waited  over  two  hours  after  the  time  agreed 
on,  but  there  was  no  discharge  into  the 
tank;  and  that  he  did  not  during  that  time 
inform  the  man  at  the  pumps,  though  a 
telephone  connectine  the  two  places  might 
have  been  used.  Held,  that  an  instruction 
that  if,  at  a  time  when  the  man  at  the  tank 
should  reasonably  have  been  required  to 
give  notice  that  there  was  no  discharge, 
enough  naphtha  had  escaped  into  the  sewer 
to  cause  the  explosion,  the  failure  to  re- 
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port  was  DOt  negligence  such  as  to  author- 
ize a  verdict  for  plaintiff,  was  properly  re- 
fused, as  the  jury  should  determine  the 
negligence  from  all  other  facts  in  evidence 
as  well  as  from  this  one. — Lee  t.  Vacuum 
Oil  Co..  7  N.  Y.  8.  426. 

2.  An  instruction  that  if  the  sole  cause 
of  the  accident  was  the  breaking  of  the 

Sipe  by  third  persons,  without  notice  to 
efendant  or  any  cooperating  negligence 
on  the  part  of  defenaant,  plaintiff  could 
not  recover,  was  properly  refused,  as  plain- 
tiff sought  to  recover  on  the  ground  that 
defendant  was  negligent  in  not  discover- 
ing the  break  after  it  was  made. — Lee  v. 
Vacuum  Oil  Co.,  7  N.  Y.  8.  426. 

8.  The  questions  of  the  negligence  of 
defendant  and  of  the  contributory  negli- 
gence of  plaintiff  being  in  issue,  and  the 
subject  of  contradictory  testimony,  in  an 
action  for  a  personal  injury,  they  were 
properly  submitted  to  the  jury. — Cleveland 
v.  New  Jersey  SteamBoat  Co.,  7  N.  Y.  B.  ! 
28.  ; 

What  oonstitutes — Dangerous  arti- 
cles. 

4.  An  ice-chest,  with  a  platform  six  feet 
from  the  ground,  to  be  used  in  putting  in 
ice,  is  not  a  naturally  dangerous  article; 
and  the  manufacturer  is  not  liable,  to  a 
person  who  uses  it  with  consent  of  the 
purchaser,  for  anv  defect  therein.— Swan 
V.  Jackson.  7  N.  Y.  8.  821. 
Daogerous  premises. 

5.  In  an  action  for  injuries  resulting 
from  a  fall  down  the  stairway  leading  from 
the  hall  to  the  cellar  in  a  tenement  nouse 
owned  by  defendant,  it  appeared  that 
plaintiff  went  to  the  house  on  the  night  in 
question  to  deliver  the  washing  of  one  W., 
a  tenant  on  the  first  floor.  The  hall  was 
not  lighted,  and  when  the  plaintiff  came 
out  of  W  's  room  she  walked  through  the 
cellar  door,  which  had  been  left  open,  and 
fell  down  the  steps.  The  occupants  of  the 
house  used  the  cellar  in  common.  W.  tes- 
tified that  at  defendant's  request  she  fur- 
nished a  lamp  for  the  hall,  and  agreed  to 
keep  it  lighted.  It  did  not  appear  that  the 
ball  or  cellar-stair  was  faulty,  or  different 
from  the  common  tenement  house  plan. 
Held,  that  the  evidence  did  not  show  negli- 
gence on  defendant's  part. — Jucht  v.  Beb- 
rens.  7  N.  Y.  8.  195. 

6.  A  verdict  of  $5,000  for  injuries  sus- 
tained by  reason  of  a  ferry  company's  neg- 
ligence IS  supported  by  the  evidence  and 
the  law,  where  it  is  shown  that  plaintiff,  a 
child  of  10  years,  in  passing  with  her 
mother  and  aunt  from  the  waiting-room  of 
the  ferry  to  the  boat  over  the  regular  pas- 
sage-way for  passengers,  stepped  into  a 
hole  in  the  bridge,  and  was  serionsly  in- 
jured; and  that  the  iron  plate  which  usu- 
ally covered  the  hole  had  become  unfast- 


ened, and  pushed  to  one  side,  a  week  be- 
fore the  accident,  to  the  knowledge  of  the 
company's  agents.  —  Bartholomew  t. 
Poughkeepsie  <&  H.  Ferry  Co.,  7  N.  Y.  & 
785. 

7.  It  was  not  error  to  charge  the  jniy 
that  "the  fact  that  a  thousand  or  tentbon- 
sand  persons  went  every  day  on  tbe  ferry 
and  did  not  get  injured  would  not  eicuie 
the  company  for  not  providing  for  tbe  cue 
when  this  obviously  dangerous  place  wu 
to  result  in  an  accident " — Bartholomew t. 
Poughkeepsie  &  H.  Perry  Co.,  7  N.  Y.  a 
785. 

8.  Plaintiff,  a  boy  six  years  old.  got  oi 
defendant's  draw-bridge,  when  opes,  b? 
crawling  under  the  gates,  and  when  tbe 
bridge  was  closed  his  foot  was  crushed. 
The  gates  were  20^^  inches  from  ttegroand 
when  closed,  but  were  sufficient  to  protect 
foot  passengers.  It  did  not  appear  that 
the  gates  could  have  been  so  arranged  u 
to  prevent  boys  from  crawling  under  them 
when  closed.  Held,  that  defendant  wis 
not  liable  for  negligence  in  failing  to  pro 
vide  safe  gates. — Maginnis  v.  (Stj  of 
Brooklyn.  7  N.  Y.  S.  194. 

Contributory  neglisenoe. 

9.  In  an  action  for  personal  Injorits 
caused  by  the  overturning  of  a  stage  ii 
which  plaintiff  was  riding,  through  obsiruc- 
tions  in  tbe  highwav,  it  appeared  that  on 
Starting  out  one  of  the  horses  balked,  and, 
when  induced  to  go  by  the  driver,  the  teim 
moved  forward  at  a  run,  and  thatplaintiffa 
wife  became  alarmed,  and  wished  to  get 
out  of  the  vehicle,  but  plaintiff  replied  thit 
the  driver  could  manage  his  team.  There 
was  evidence  that  the  balking  horse  was 
not  commonly  used  for  carrying  ptssen- 
gers.  Held,  uat  the  qnestion  of  contribo- 
tory  negligence  was  properly  submitted  to 
the  jury. — Chamberlain  v.  Town  of  Wheat- 
land, 7  N.  Y.  S.  190. 

10.  Plaintiff's  intestate  while  driving  on 
defendant's  street  was  thrown  from  bis 
sleigh  by  reason  of  a  bole  in  the  snow 
which  covered  tbe  street.  The  decedent 
managed  his  team  with  skill  andpmdeDoe. 
and  his  view  of  the  hole  was  obstructed  bj 
teams  immediately  in  front  of  him.  Bila, 
that  the  question  of  his  contributory  neg- 
ligence was  for  the  jury. — Pitzgerald  t. 
City  of  Troy.  7  N.  Y.  8.  108. 

11.  In  a  suit  for  personal  injuries,  where 
the  defense  is  the  contributory  negligence 
of  plaintiff,  the  question  is  one  of  fact  for 
the  jury,  unless  the  negligence  is  grossand 
inexcusable. — Pop p  v.  New  York  Cent.& 
H.  R.  R  Co.,  7  KY.  8.849. 
Harmless  error. 

13.  In  an  action  for  injuriea  caused  br 
an  explosion  of  naphtha,  an  erroneoas  in- 
struction that  the  jnrv  should  determine 
whether  defendant  maintained  a  nuisance, 
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«nd  also  any  error  in  a  ralitiK  of  the  court 
as  to  whether  defendant  was  guilty  of  vio- 
lating the  laws  regulating  the  storage  and 
keeping  of  crude  petroleum,  were  not  prej- 
udicial, where  the  jury  found  that  defend- 
ant was  guilty  of  actual  negligence  so  as  to 
entitle  plaintiff  to  recover. — L«e  v.  Vacuum 
Oil  Co.,  7  N.  Y.  8.  426. 

NEGOTIABIiEv  IXSTBU- 
MENTS. 

Alteration,  see  Alteration  of  Instruments. 
Consideration,  evidence,  see  Compounding 
Felony,  3. 

Indorsement  and  transfer. 

1.  In  an  action  by  a  bank  on  a  note,  it 
was  in  evidence  that  the  manager  of  the 
business  of  one  of  the  indorsers  was  in 
possession  of  the  note  shortly  after  its  ma- 
turity, but  the  cashier  of  the  bank  testified 
that  it  had  been  sent  for  collection  to  an- 
otherperson,  who  delivered  it  to  the  bank's 
attorney.  The  attorney  testified  that  the 
indorser  was  present  when  the  note  was  de- 
livered to  him  for  collection,  and  that,  no 
instructions  being  given  as  to  its  owner- 
ship, suit  was  brought  in  the  name  of  the 
indorser,  but,  upon  the  attorney's  learning 
that  the  note  belonged  to  the  bank,  he  so 
informed  defendant's  attorney  and  no  an- 
swer was  served,  and  subsequently  this 
action  was  brought  Held,  that  there  was 
no  evidence  that  the  note  was  ever  in  the 
hands  of  the  indorser  as  owner  after  its 
maturity,  or  that  the  rights  of  the  bank 
were  other  than  those  of  a  purchaser  be- 
fore maturity.— First  Kat.  Bank  v.  Cox,  7 
N.  Y.  8.  769. 

Aocommodation  paper. 

2.  In  an  action  on  a  note  Indorsed  "C, 
Agt.  for"  defendant,  it  appeared  that  C. 
was  defendant's  husband,  that  he  trans- 
acted all  her  business,  had  full  authority  to 
indorse  notes  for  her  in  her  business,  and 
had  indorsed  notes  for  the  maker  of  the 
note  in  suit.  Held,  that  the  indorsee  of 
such  note  is  not  chargeable  with  construct- 
ive notice  that  it  was  an  accommodation 
note  which  defendant's  agent  had  no  au- 
thority to  indorse. — Bank  of  Commerce  v. 
Cohen,  7  N.  Y.  8.  186. 

Collateral  seoority. 

8.  The  bona  fide  holder  for  valae  of  a  ne- 
gotiable note,  without  notice  and  before 
maturity,  is  not  bound  to  inquire  whether 
there  is  collateral  security  accompanying 
it,  where  it  contains  no  reference  to  secu- 
rity; and,  in  a  suit  by  the  holder  to  collect 
it,  evidence  of  collateral  deposited  with 
plaintiffs'  assignor  to  secure  its  payment 
is  iDadmiMible.— Xlslay  v.  8mede8,.7  N.  Y. 
a  671. 


NEW  TBIAIi. 

Application. 

1.  Where  the  trial  judge  refuses  a  motion 
for  new  trial,  a  new  trial  cannot  be  granted 
on  affidavits  by  another  Judge. — Reich  v. 
McCrea,  7  N.  Y.  8.  600. 

2.  A  new  trial  will  not  be  granted  on  mo- 
tion based  only  on  affidavits  which  assign 
as  grounds  that  the  decision  was  not  made 
within  the  prescribed  time,  and  that  de- 
fendants have  a  good  defense  on  the  mer- 
its, which  was  summarily  disposed  of  with- 
out having  been  fully  and  fairly  presented 
to  the  court.— Quinlan  v.  Stratton,  7  N.  Y. 
S.  786. 

Misoonduct  of  referee — Payment  of 

costs. 

8.  Where  a  new  trial  has  been  granted  to 

f>laintiS  for  misconduct  of  a  referee,  part- 
y  caused  by  defendant,  on  condition  that 
plaintiff  shall  pay  the  costs  of  the  refer- 
ence if  finally  successful,  the  condition 
will  be  stricken  out  as  unreasonable.  — 
Clark  V.  Eldred.  7  N.  Y.  8.  96. 

Objections  to  verdict. 

4.  Where  there  is  testimony  to  support 
the  verdict,  and  the  jury  has  been  instruct- 
ed as  to  the  rights  of  the  parties,  the  mo- 
tion for  a  new  trial  on  the  minutes  is  prop- 
erly denied.— Hogan  v.  Carroll,  7  N.  Y.  8. 
188w 

Surprise. 

5.  The  question  of  a  new  trial  on  the 

f round  of  surprise  is  largely  within  the 
iscretion  of  the  trial  court. — ^Mulford  v. 
Yager,  7  N.  Y.  8.  88. 

6.  In  an  action  to  recover  money  loaned, 
defendant  claimed  that  it  was  given  to  her 
by  her  son.  The  latter  denied  that  in 
prceedings  supplementary  to  execution 
against  him  he  testified  that  he  borrowed 
the  money  for  his  mother  as  her  agent. 
Plaintiff  and  two  other  witnesses  said  that 
he  did  so  testify.  Defendant  was  then 
granted  leave  to  call  a  witness  to  sustain 
the  son's  testimony,  but  neglected  to  sub- 
pcena  him,  and,  on  his  failure  to  appear,  the 
jury  rendered  a  verdict  for  plaintiff,  to 
which  no  objection  was  made  as  to  the 
principles  on  which  it  was  found.  Held, 
that  a  new  trial  on  the  ground  of  surprise 
and  newly-discovered  evidence  could  not 
be  granted.— Tigue  v.  Annowski,  7  N.  Y. 
8.9. 

Newly-discovered  evidence. 

7.  Newly-discovered  evidence,  which  is 
merely  cumulative,  and  of  the  same  gen- 
eral class  as  that  given  on  the  trial,  will 
not  justify  the  court  in  granting  a  new 
trial.— Hogan  v.  Carroll,  7  N.  Y.  8.  188. 

8.  In  an  action  for  breach  of  marriage 
promise  a  new  trial  will  not  be  granted  de- 
fendant upon  affidavits  containing  admis- 
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gions  alleged  to  have  been  made  by  plain- 
tiff, which  were  detrimental  to  her,  and  un- 
necessary for  her  to  make,  and  which  she 
denies  bavinK  made,  as  such  evidence 
would  not  probably  affect  th«  result. — Rich 
V.  Mayer,  f  N.  Y.  8.  69. 

If  on  Compos  Mentis. 

See  Intani^. 

Non-Besldents. 

Service  of  summons  on,  see  Writi, 

Notary  Public. 

Authority  to  take  acknowledgments,  see 
Deed,  8. 

NUISANCE. 

Action  to  abate,  parties,  see  Landlord  and 
Tenant,  6,  7. 

What  oonstitutes. 

1.  A  livery  stable,  which  Is  so  carried  on 
as  to  cause  an  offensive  odor,  and  to  com- 
pel plaintiff  to  keep  all  his  windows  closed 
on  the  side  of  his  house  nearest  the  stable, 
and  to  render  the  use  of  his  premises  disa- 
greeable and  unwholesome,  is  a  nuisance. 
—Robinson  v.  Smith,  7  N.  Y.  S.  88. 

2.  Where  an  excavation  under  a  sidewalk 
in  a  city  is  made  by  the  owner  of  the  abut- 
ting premises,  and  the  excavation  is  cov- 
ered with  flag-stones,  with  the  consent  of 
the  municipal  authorities,  the  owner  is  not 
guilty  of  maintaining  a  nuisance  so  long  as 
the  space  Is  securely  covered. — Babbage  v. 
Powers.  7  N.  Y.  8.  806. 

8.  Defendant  erected  a  shantv  of  pine 
boards  so  close  to  plaintiff's  building  that 
the  intervening  space  was  not  suflJcient  to 
allow  a  person  to  pass  through.  The  shanty 
contained  a  small  iron  stove  in  which  was 
burned  soft  coal,  and  oil  cans, waste,  and  oil 
lamps  were  kept  in  the  shanty.  Held  that, 
while  the  erection  of  the  shanty  and  its 
proper  use  would  be  legal,  the  character  of 
its  construction  and  manner  of  use  pre- 
sented a  question  for  the  Jury,  to  say 
whether  or  not  such  acts  were  done  in  such 
careless  and  improper  manner  as  to  render 
defendant  liable  for  damages  resulting 
from  the  shanty  catching  fire. — Van  Fleet 
v.  New  York  0.  &  H.  R.  a  Co.,  7  N,  Y.  a 
686. 

4.  Defendant  was  engaged  In  the  busi- 
ness of  supplying  a  gas-light  companv 
with  naphtha,  by  pumping  it  through 
pipes  laid  along  an  abandoned  canal  and 
under  the  streets  of  a  city.  The  pipe  was 
in  good  order,  and  safe,  and  there  was  no 
evidence  of  leakage  from  the  pipe,  or  that 
any  gas  escaped  therefrom.  Naphtha  was 
allowed  to  stand  in  the  pipes  when  the 


pumps  were  not  in  use.  A  New  York  stat- 
ute authorizes  the  constructing  and  oper- 
ating, for  public  use,  lines  of  pipe  for  con- 
veying petroleum,  etc.  Beld,  that  defend- 
ant's pipes  did  not  constitute  a  nuisance.— 
Lee  V.  Vacunm  Oil  Co.,  7  N.  Y.  8.  436. 

5.  Plaintiffs,  the  conduct  of  whose  busi- 
ness requires  the  use  of  wires  as  conduct- 
ors of  electric  currents,  which  are  danger- 
ous to  human  life  unless  perfectly  insulat- 
ed, are  not  excused  for  failure  to  keep 
such  wires  in  a  perfect  and  safe  condition 
by  the  refusal  of  the  board  of  electrical 
control  to  grant  permits  to  repair  the  same, 
where  they  have  taken  no  steps  to  compel 
the  granting  of  such  permits.  —  Cnited 
States  niuminaUng  Co.  y.  Grant,  7  N.  Y. 
8.788. 

Bemediea. 

6.  Under  Code  Civil  Proc.  N.  Y.  §§  ie«ft- 
1662,  providing  that  "an  action  for  a  nui- 
sance may  be  maintained  in  any  case  where 
such  action  might  have  been  maintained 
under  the  laws  in  force  immediately  before 
this  act  takes  effect;"  that  the  person  who 
erected  the  nuisance  and  the  owner  of  the 
realty  may  be  Joined  as  defendants:  and 
that  the  Judgment  may  award  plaintiff 
damages,  or  direct  the  removal  of  the  nuis- 
ance, or  both, — plaintiff  may  in  the  same 
action  recover  damages  sustained  by  a 
nuisance,  and  obtain  an  injunction  requir- 
ing its  abatement — Robinson  t.  Smith.  7 
N.  Y.  8.  88. 

Abatement. 

7.  It  being  the  duty  of  plaintiffs  owning 
and  using  electric  wires  to  maintain  a 
proper  inspection  of  such  of  their  appara- 
tus as  may  become  dangerous,  and  to  rem- 
edy all  defects  immediately,  they  are  not 
entitled  to  notice  of  such  defects,  nor  to  be 
heard  as  to  their  existence,  nor  to  any  de- 
lay, in  order  that  they  may  remedy  the 
same,  before  the  city  authorities  proceed 
to  abate  such  a  nuisance. — United  States 
Illuminating  Co.  v.  Grant,  7  N.  Y.  a  788. 

8.  Uninstilated  electric  wires  constitute  a 
public  nuisance,  which  the  commissioner 
of  public  works,  both  as  a  private  citizen 
and  as  a  public  official  charged  by  the  do- 
ties  of  his  office  with  the  removal  of  ob- 
structions from  the  streets,  may  abate. — 
United  States  Illuminating  Co.  v.  Grant.  7 
N.  Y.  S.  788. 

0.  Where  a  public  nuisance  exists,  a 
court  of  equity  will  not  limit  its  abatement 
to  any  particular  oiBcer  of  the  municipal- 
ity, unless  exclusive  power  to  act  in  the 
matter  is  plainly  conferred  on  one  depart- 
ment.— United  States  lUuminatine  Cn.  v. 
Grant,  7  N.  Y.  a  788. 

Pleading. 

10.  A  complaint  which  alleges  tliat  de- 
fendant's structure  is  a  permanent,  unlaw- 
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f  ul  nuisance,  inflicting  irreparable  damage 
on  plaintlS'i  property,  and  which  prays 
for  a  permanent  injunction,  and  that  the 
*  damage  inflicted  may  be  ascertained  and 
adjudged  to  plaintiff,  does  not  improperly 
unite  two  causes  of  action. — O'Sullivan  v. 
New  York  El.  R.  Co.,  7  N.  Y.  8.  61. 

Kiridenoe. 

11.  Evidence  is  admissible  that  after  the 
erection  of  a  stable  alleged  to  constitute 
a  nuisance  there  were  innumerable  flies 
about  plaintiff's  premises. — Robinson  v. 
Smith.  7  N.  Y.  8.  W. 

13.  In  an  action  for  damages  for  the 
maintenance  of  a  stable  so  as  to  cHnse  an 
offensive  odor,  evidence  of  the  condition 
of  the  atmosphere  in  plaintiff's  house  down 
to  the  time  of  the  trial  is  admissible.— Rob- 
inson V.  Smith,  7  N.  Y.  8.  88. 

13.  Evidence  as  to  the  rental  valne  of 
plaintiff's  house,  before  and  after  the  erec- 
tion of  a  stable  so  carried  on  as  to  consti- 
tute a  nuisance,  is  admissible. — Robinson 
V.  Smith,  7  N.  Y.  a  88. 

Nimc  Fro  Tunc  Entry. 

Amendment,  see  Bail,  1. 

OFFICE  AND  OFFICEB. 

See.  also,  Ju*ticet  of  the  Peace;  Municipal 
Corporatioru,  8,  4;  SAetUft  and  Contta- 
ble*. 

Uinisterial  and  Judicial  oflloers,  see  Bke- 
tiont  and  Vetera,  3. 

Appointment — Of  nnlon  soldier. 

1.  Though  Laws  N.  Y.  1887,  c.  464,  pro- 
vide that  "honorably  discharged  Union 
soldiers  •  •  •  ghall  be  preferred  for 
appointment  and  employment,"  the  ap- 
pointment of  another  applicant  by  a  mu- 
nicipal body,  after  a  determination  in  good 
faith  of  bis  superior  fitness  as  compared 
with  a  discharged  soldier,  is  not  review- 
able.—People  v.  Trustees  of  Saratoga 
Springs,  7  N.  Y.  8.  125. 

2.  A  mandamu»  to  appoint  a  person  to  an 
office  should  not  be  granted  unless  coupled 
with  nn  application  to  remove  the  present 
incumbent— People  v.  Trustees  of  Sara- 
toga Springs,  7  N.  Y.  S.  136. 

3.  Under  Laws  N.  Y.  1887,  c.  464,  provid- 
ing that  honorably  discharged  Union  sol- 
diers shall  be  preierred  in  municipal  ap- 
pointments, where  it  appears  that  though 
an  applicant  posseased  all  the  qualifica- 
tions entitling  him  to  preference  required 
bjr  the  statute,  and  was  fully  competent  to 
discharge  the  duties  of  the  office  applied 
for,  the  mayor  refused  to  appoint  nim, 
mandamiu  for  the  appointment  will  issue 
to  the  mayor.- People  v.  Bardin,  7  N.  Y. 
8.128. 

V.7N.T.8 66 


Officers  de  faoto. 

4.  The  title  of  a  trustee  de  faeio  cannot 
be  attacked  collaterally.— People  t.  Board 
of  Trustees,  7  N.  Y.  8.  806. 

Opinion  Evidence. 

See  Evidence,  9. 

Orders. 

Appealable,  see  Appeal,  6. 
Ordinance. 

See  Municipal  CorpcraOone,  1,  8. 

Parent  and  Ohild. 

See  Guardian  and  Waird;  Itkfaney. 
Mother's  right  to  costody,  see  OnonKm 
and  Ward,  1. 

Parol  Evidence. 

See  Bvidenec,  18-34  . 

PABTLBS. 

In  foreclosure  proceedings,  see  Mortgagm, 
». 
partition,  see  Partition,  1. 
proceeding  to  enforce  mechanics'  Hen, 
see  Mechanietf  Lient,  0. 
Necessary,  see  Astignment  for  Benefit  of 

Creditor*,  19;  Oonlraett,  18. 
Party  in  interest,  see  Landlord  and  Ten- 
ant. 8. 

Necessary  parties. 

1.  Where  deceased  attempted  to  create  a 
trust  by  his  will,  which  trust  is  void,  and 
operates  to  vest  the  legal  estate  to  a  share 
of  certain  premises  in  the. intended  bene- 
ficiary, she  is  a  necessary  party  in  an  ac- 
tion for  damages  caused  by  the  erection 
and  maintenance  of  an  elevated  railroad 
in  front  of  the  premises. — Hart  v.  Metro- 
politan El.  R.  Co.,  7  N.  Y.  8.  768. 
Joinder  and  ml^oinder. 

3.  The  report  of  commissioners  ap- 
pointed to  appraise  land  taken  by  the  right 
of  eminent  domain  awarded  a  large  sum 
to  the  owner,  and  a  small  sum  to  another, 
as  special  guardian  of  the  owner.  The  gen- 
eral term,  in  affirming  the  appraisal,  made 
the  whole  amount  payable  to  the  guard- 
ian. HM  that,  though  the  guardian  could 
sue  on  the  award  in  his  own  name  alone 
under  Code  Civil  Proc.  N.  Y.  §  449,  author- 
izing a  trustee  of  an  express  trust,  to  sue 
without  Joining  the  person  for  whose  ben- 
efit the  action  is  prosecuted,  yet  it  was 
proper,  under  section  446,  providing  that 
all  persons  interested  may  be  joined  as 
plaintiffs,  to  join  the  owner  as  plaintiff.— 
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lent  V.  New  York  &,  M.  Ry.  Co.,  7  N.  Y.  8. 
729. 

8.  The  executors  and  devisees  of  the  de- 
ceased owner  of  premises  cannot  join  in 
an  action  (or  damages  caused  by  the  erec- 
tion and  maintenance  of  an  elevated  rail 
road  in  front  of  the  premises,  as  the  action 
is  one  at  law,  and  the  executors  sue  for  loss 
of  rent  during  testator's  life,  while  the  dev- 
isees sue  for  the  permanent  injury  to  the 
freehold.— Hart  v.  Metropolitan  El.  R.  Co., 
7  N.  Y.  8.  758. 

New  defendant. 

4.  An  order,  made  after  judgment  in  an 
action  of  foreclosure,  inserting  the  name, 
as  a  party  defendant,  of  one  who,  as  receiv- 
er, had  become  owner  of  the  equity  of  re- 
demption before  commencement  of  the  ac- 
tion, in  the  summons,  complaint,  lit  pen- 
deni,  judgment,  notice  of  sale,  and  all  pa- 
pers, nunc  pro  tune  as  of  the  dates  of  such 
papers,  is  erroneous,  aa  a  new  defendant 
can  be  brought  in  by  supplemental  sum- 
mons only  under  Code  Civil  Proc.  N.  Y. 
§  458,  unless  on  hi»  own  application. — 
Voight  V.  Schenk,  7  N.  Y.  8.  8W. 

PARTITION. 
Parties. 

1.  Plaintiff  and  her  husband  separated 
and  continued  to  live  apart,  be  leaving  her 
in  possession  of  certain  land  conveyed  to 
them  jointly  before  separation.  Subse- 
quently he  conveyed  an  undivided  half 
thereof  to  defendant,  but  without  plain- 
tiff's Joining  in  or  confirming  the  deed. 
The  interest  of  plaintiff's  husband  wag  aft- 
erwards sold  under  a  judgment  Against 
him.  The  purchaserwent  into  possession, 
and  sued  defendant  for  a  partition  of  said 
premises,  without  malting  plaintiff  a  party 
to  such  action.  Plaintiff  was  served  with 
notice  of  a  motion  to  put  defendant  in  pos- 
session in  pursuance  of  judgment,  which 
motion  the  court  sustained  over  plaintiff's 
objections.  Held,  that  the  proceeding  of  i 
the  court  in  putting  defendant  in  posses- 
sion was  a  mere  nullity  for  want  of  juris- 
diction.— O'Connor  v.  McMahon,  7  N.  Y. 
8.aS5. 

By  whom  maintainable. 

2.  Code  Civil  Proc.  N.  Y.  §  1537.  provides 
that  one  claiming  as  a  joint  tenant  or  ten- 
ant in  common,  by  being  heir  of  one  who 
died,  holding  and  in  possession  of  land, 
may  sue  for  partition  thereof,  though  not 
in  possession,  and  notwithstanding  an  ap- 
parent devise  to  another.  Held,  where 
plaintiff  claims  as  heir  of  his  mother,  and 
not  of  bis  father,  who  died  in  possession 
of  the  land  in  controversy,  he  is  not  re- 
lieved from  the  common-law  rule  that,  to 
maintain  partition,  plaintiff  mast  be   in 


actual  or  constructive  possession  of  tlu 
land.— Qreene  v.  Oreene,  7  N.  Y.  8.  Sa 


PAKTNEKSHIP. 

Action  against,  see  Appearance. 
When  relation  exists,  see  Trtut»,l. 

Evidence  of. 

1.  In  an  action  for  the  price  of  goods 
sold,  it  appeared  that  defendant,  in  order 
to  compromise  plaintiffs'  claim  against  hij 
son,  represented  to  them  that  he  would  go 
into  partnership  with  his  son,  and  that 
plaintiffs  could  then  sell  them  goods.  Aft- 

:  erwurds,  goods  were  ordered  by  the  son. 
'  Held,  that  there  was  no  evidence  to  reader 

defendant  liable  as   his  son's  partner.— 

■Wolf  V.  Strahl.  7  N.  Y.  8.  593. 

2.  A  finding  that  no  partnership  existed 
between  plaintiff  and  defendant  is  sap 
ported  by  evidence  that,  though  a  firm 
name  was  used  on  letter-paper  and  in  cor 
respondence,  and  a  lease  or  an  office  was 
executed  to  them  jointly,  this  was  done 
at  defendant's  request,  to  help  him  ^t 
contracts;  that,  though  plaintiff  admitted 
he  was  to  have  an  interest  in  certain  con- 
tracts obtained  by  defendant,  it  was  onlr 
in  the  net  profits,  for  services  rendered:^ 
that,  when  plaintiff  applied  for  an  intereit 
in  other  contracts,  defendant  told  him  a 
separate  agreement  must  be  made  for  each 
transaction;  and  that,  when  plaintiff  of- 
fered to  settle  the  matter  in  dispute,  after 
rendering  an  account  for  services  and  ex- 
penditures, defendant,  in  his  written  re- 
ply, made  no  suggestion  of  any  unsettled 
partnership  accounts  between  them.— ye^ 
non  V.  Simmons,  7  N.  Y.  S.  649. 

Power  of  partner  to  bind  firm. 

S.  Where  one  partner  acts  for  a  firm  in 
demanding  and  collecting  illegal  charges. 
every  member  of  the  firm  is  liable  for  Uie 
damage. — Lock  wood  v.  Bartlett,  7  N.  T.  Si 
481. 

Dissolution  and  aooonnting. 

4.  In  an  action  for  an  accounting  Im- 
tween  partners  it  appeared  that  on  the 
termination  of  the  partnership  there  *ss 
a  settlement:  that  there  was  no  fraud: 
and  that  the  only  evidence  of  mistake  was 
as  to  a  single  item.  Evidence  of  outstand- 
ing assets  and  liabilities  was  excluded,  on 
the  objection  of  both  parties  that  it  was 
competent  only  on  the  accounting.  EtM. 
that  the  complaint  was  properly  dismissed. 
—Watts  V.  Adler,  7  N.  Y.  8.  564. 

5.  On  dissolution  of  a  partnership,  the 
fact  that  the  retiring  partner  undertakes 
to  carry  on  a  similar  Dusiness  near  by,  and 
to  divert  the  former  customers  of  the  firm, 
is  proper  to  be  considered  in  estimatiB; 
the  amount  to  be  allowed  him  for  the  good- 
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-wIU  of  the  bufliness. — Rice  v.  Bagfi^ot,  711. 
Y.  S.  618. 

6.  Where  the  partners  had  agreed  as  to 
the  disposition  and  control  of  the  proper- 
ty, except  as  to  one  item,  which,  as  well  as 
the  whole  question,  had  been  placed  in  the 
power  of  the  court  by  the  evidence,  a  mo- 
tion to  appoint  a  receiver  to  sell  the  good- 
will and  lease  was  properly  denied. — Rice 
V.  Baggot,  7  N.  Y.  S.  518. 

Firm   debts  —  Assignment  of  indi- 
vidual assets. 

7.  A  partner  can,  by  a  general  assign- 
ment, devote  bis  individual  property  to  the 
payment  of  debts  due  by  the  Arm. — Ralph 
V.  Brickell,  7N.  Y.  8.  885. 

liiabllity  of  retiring  partner. 

S.  At  the  time  of  the  dissolution  of  the 
firm  of  B.  &  8..  B.  executed  a  note  for  f  900 
to  plaintiff  in  the  Arm  name.  There  was 
undisputed  evidence  that  at  that  time  B.  & 
S.  owed  plaintiff  f  715  for  services.  Plain- 
tiff testified  that  the  note  was  given  in  set- 
tlement of  wages,  and  for  money  which  he 
bad  loaned  to  B.  &  8.  8.  denied  that  any 
loan  was  made  to  the  firm,  to  him,  or  in  his 
presence  to  B. ,  and  denied  any  knowledge 
of  the  giving  of  the  note  therefor.  Plain- 
tiff continued  in  the  employ  of  B.  after  the 
dissolution.  It  appeared  that  he  received 
two  checks  from  B.  for  |500  each,  made  by 
a  to  B.'s  order.  He  testified  that  these 
were  given  him  for  wages  due  him  from  B. 
alone.  There  was  no  evidence  for  what 
purpose  8.  gave  the  checks  to  B.  Held, 
that  the  evidence  was  suflScient  to  support 
a  verdict  for  plaintiff  against  B.  &  8.  for 
the  full  amount  of  the  note. — Green  t. 
Shute,  7  N.  Y.  8.  845. 

Actions. 

9.  The  members  of  a  firm  agreed,  in  their 
articles  of  copartnership,  that,  if  a  certain 
partner  should  die  before  the  expiration 
of  the  stipulated  term  of  partnership,  his 
interest  should  survive  to  his  personal  rep- 
resentatives, by  whom,  with  the  other  part- 
ners, the  business  should  be  continued. 
The  partner  in  question,  by  his  will,  direct- 
ed his  executors  to  carry  out  the  partner- 
ship agreement.  Held,  that  defendant,  in 
an  action  for  a  firm  debt,  could  not  object 
that  the  deceased  partner's  executors  were 
improperly  joined  as  plaintiffs. — Woarms 
y.  Bauer,  7  N.  Y.  8.  828. 

10.  An  allegation  in  the  complaint  that 
goods  were  sold  to  defendants  is  supported 
by  proof  that  they  were  sold  to  one  of  de- 
fendants while  conducting  a  business  in 
which  both  were  partners;  and  an  allega- 
tion as  to  their  copartnershio  is  unneces- 
sary.—Wolf  v.  Strahl,  7  N.  Y.  8.  593. 

11.  In  an  action  ob  a  debt  contracted  by 
a  partnership,  which  was  subsequently  dis- 
tolved,  one  of  the  partners  assuming  all 


'  the  debts  of  the  firm,  the  retiring  partner 
pleaded  the  statute  of  limitations.  The 
court,  at  the  request  of  defendant,  charged 
the  jury  that  after  the  dissolution  the  sur- 
viving partner  could  not  bind  the  other  by 
promise  or  part  payment  of  the  debt.  Held, 
that  this  was  not  prejudicial  error,  where 
the  court  finally  charged  that  the  only 
question  was  whether  plaintiff  brought  his 
action  within  six  years  after  he  had  notice 
of  the  dissolution. — Chase  v.  Yanderwerf, 
7  N.  Y.  8.  188. 

PATENTS  POR  EBTVEN- 
TIONS. 

Assignment  and  license. 

1.  A  clause  in  a  written  contract  read  as 
follows:  "And  the  parties  of  the  first  part 
do  hereby  sell,  assign,  and  transfer  to  the 
said  parties  of  the  second  part  all  other 
patents  they  may  have  a  right  to  use,  so 
far  as  they  may  be  used  in  the  territory 
named,  in  the  manufacture  and  sale  of 
harrows  without  wheels  or  poles, "  and  "all 
harrow  patents,  patents  for  improvements, 
and  reissue  of  harrow  patents  which  may 
be  obtained  by  them  by  purchase  or  other- 
wise, to  be  used  in  the  manufacture  and 
sale  of  harrows  made  without  wheels  and 
poles. "  Rev.  St.  U.  8.  §  4898,  provides  that 
every  patent,  or  an  interest  therein,  shall 
be  assignable  in  latv  by  an  instrument  in 
writing,  and  the  patentee  or  his  assigns, 
etc.,  may  in  like  manner  grant  and  convey 
an  exclusive  right  under  said  patent  to  the 
whole  or  any  specified  part  oi  the  United 
States.  Held,  tnat  the  contract  was  not  for  . 
an  assignment,  but  for  grants  of  licenses 
onlv,  since  it  reserved  to  the  owners  the 
exclusive  right  to  manufacture  and  sell 
within  the  territory  named  harrows  on 
wheels,  and  horse-rakes,  to  be  made  under 
the  patent,  and  since  an  assignment  with 
such  reservation  was  not  authorized  by 
statute.— Tuttle  v.  La  Dow.  7  N.  Y.  S.  277. 

2.  A  license  to  use  a  patent  is  not  assign- 
able unless  expresslv  so  stated. — Tuttle  v. 
La  Dow,  7  N.  Y.  8.  277. 

Action  for  infMngement. 

8.  A  state  court  has  no  Jurisdiction  to 
enjoin  a  person  from  suing  for  an  infringe- 
ment of  a  patent— Ohilds  v.  Tuttle,  7  N. 
Y.  8.69. 

PAYMENT. 

Of  mortgage,  see  Mortgage*.  4,  8. 

Bvldence. 

1.  In  an  action  to  foreclose  a  mechanic's 
lien  after  the  death  of  the  owner  of  the 
house,  defendants  alleged  payment  of  the 
debt  by  decedent  in  his  life-time,  but  failed 
to  produce  any  receipt  for  payment, 
thongh  it  appeared  to  have  been  decedent's 
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habit  to  take  receipts.  Etld  that,  the  de- 
fense being  an  afflrmati^e  one,  with  the 
burden  of  proof  on  defendants,  the  failure 
to  produce  a  receipt,  or  reasonably  account 
for  its  absence,  was  fatal  to  the  defense. — 
Schwartz  v.  Allen,  7  N.  Y.  S.  6. 

i.  The  testimony  of  one  who  heard  a 
debtor  say  that  he  had  paid  a  debt  Is  not 
rendered  admissable  to  show  payment  by 
the  death  of  the  debtor.— Schwartz  v.  Al- 
len, 7  N.  Y.  8.  8. 

8.  An  entry  made  by  a  debtor  in  his  own 
favor  is  inadmissible  to  prove  payment  of 
the  debt,  though  offered  in  evidence  after 
his  death.— Schwartz  v.  Allen,  7  N.  Y.  S.  5. 

Application. 

4.  A  bill  of  particulara  for  goods  sold, 
set  out  items  of  the  account  from  May  13, 
1887.  to  June  21,  1887.  with  items  of  pay- 
ments made  during  that  time.  In  appeared 
that  plaintiffs  were  a  firm  to  which  a  third 
partner  was  added  Jnne  Ist  without  the 
Knowledge  of  defendant,  who  thought  he 
was  dealing  with  the  old  firm.  Nothing 
was  said  by  either  plaintiffs  or  defendant, 
as  to  the  application  of  payments  made  by 
defendant  after  June  Ist.  Plaintiffs  ap- 
plied them  on  the  account  from  June  1st, 
and  recovered  a  Judgment  for  balance  due 
on  the  account  from  May  18th  to  June  Ist. 
II4d,  that  plaintiffs  were  entitled  to  so  ap- 
ply them.— Henry  v.  Dietrich,  7  N.  Y.  B. 

Ferfonuanoe. 

Of  contracts,  see  Gontraeti,  0. 

FhyBldans  and  Snrg^onB. 

Action  against,  limitation,  see  Limitation  of 

Artions,  1. 
Privileged   communications,  see  Witne**, 

1-9. 

FliEADINa. 

See  It^netion,  8,  9. 

Amendment  nunc  pro  tune,  see  ParHt*.  4. 

Bill  of  particulars,  see  Libel  and  Slander,  1. 

Complaint,  see  Oontraete,  13. 

In  actions  against  trustees,  see  TVtMb,  15. 

for  breach  of  warranty,  see  Sale,  2. 

particular   actions,    see    Ansumprit,   8; 
Trover  and  Converiion,  2,  3. 
Misjoinder  of  causes  of  action,  see  Jfuit- 

anre,  10. 
Petition,  see  Certiorari. 
Pleading  and  proof,  see  Frauds,  Statute  of, 

3;  Oi/l*,  5. 
Statutes,  see  Statutee,  8. 

Complaint. 

1.  The  complaint  in  the  first  count  al- 
leged that  plaintiff  contracted  with  defend- 
ant to  sell  and  deliver  goods  for  an  agreed 
price,  delivery  and  payment  to  be  post- 


poned to  a  certain  date;  that  on  said  dste 
defendant  refused  to  pay  plaintiff  as 
agreed;  that  plaintiff  demanded  his  pay, 
and  also  demanded  of  defendant  bis  prop- 
erty, which  defendant  claimed  to  have  in 
his  possession ;  and  that  defendant  wrong- 
fully detained  the  property  and  converted 
it  to  his  own  use.  The  second  count  was 
for  the  conversion  of  other  personal  prop- 
erty. The  third  count  was  for  fraoa  and 
deceit,  by  means  of  which  plaintiff  was  in- 
duced to  deliver  the  property  described  in 
the  first  count  to  defendant  Plaintiff  gave 
evidence  of  the  sale  and  delivery  of  the 
property,  the  terms  and  price,  and  that  the 
same  remained  unpaid.  On  defendant's 
motion  the  court  struck  out  all  parts  alleg- 
ing fraud,  and  stnted  that,  to  save  all  de- 
fendant's rights,  he  would  hold  that  plain- 
tiff could  recover  only  on  a  contract  of 
sale.  Held,  that  the  complaint  as  amend- 
ed stated  a  cause  of  action  for  goods  sold 
and  delivered.— Wllllg  ▼.  Morse,  7  N.  Y.a 
304. 

Demurrer. 

3.  Where  a  compromise  by  defendant's 
attorney  is  set  np  as  a  defense  to  an  ac- 
tion, pfaintifr.  on  demurrer,  cannot  avail 
himself  of  the  proposition  that  an  attorney 
cannot  compromise  without  special  an- 
thority,  where  the  complaint  does  not  al- 
lege that  the  attorney  had  no  authority  to 
make  such  compromise. — Jjindau  v.  Boyal 
Ins.  Co.,  7  N.Y:  8.  441. 

8.  'Where  defendants  demur  on  the 
ground  that  the  complaint  does  not  state  a 
cause  of  action,  they  cannot  thereafter  ob- 
ject to  plaintiff's  legal  capacity  to  soe.— 
Van  Zandt  v.  Van  Zandt,  7  N.  Y.  &  70«. 

Answer. 

4.  In  an  action  for  the  valne  of  spedflc 
merchandise  sold  and  delivered,  an  answer 
which  denies  each  and  every  allegation  of 
the  complaint,  but  admits  that  at  the  time 
alleged  plaintiff  furnished  "  certain  "  goods, 
but  not  of  the  value  alleged,  does  not  ad- 
mit the  purchase  of  the  goods  referred  to 
in  the  complaint— Clafly  v.  O'Brien,  7  N. 
Y.  8.  499. 

FriTOlons  answer. 

5.  In  an  action  against  a  corporation  as 
the  acceptor  of  a  draft  defendant  pleaded 
that  it  was  not  a  moneyed  corporation; 
that  the  acceptance  was  not  maae  in  the 
course  of  its  business,  or  at  its  office,  and 
was  not  sanctioned  or  authorized  by  its  di- 
rectors, but  was  written  by  defendant's 
vice-president,  at  his  private  office,  a  place 
having  no  connection  with  defendant  or 
its  business,  solely  on  his  own  account  as 
an  accommodation  to  the  drawer.  Et'i 
that,  as  the  answer  puts  in  issue  the  qaes- 
tion  whether  the  act  of  the  vice-presi 
dent  was  a  corporate  act,  though  it  also 
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admits  that  plaintiff  is  a  bona  fide  holder  of 
the  draft  for  value,  a  motion  for  judgment 
on  the  answer  as  frivolous  will  be  denied, 
as  such  motion  admits  the  averment  of  the 
answer. — Mather  v.  Union  Loan  &  Trust 
Co.,  7  N.  y,  S.  218. 

6.  An  answer  denying  "the  said  com- 
plaint in  each  and  every  allegation  therein 
contained"  is  not  frivolous. — People  v. 
Tunniclifle,  7  N.  Y.  8.  91. 

Motion  to  strike  out  and  make  more 
definite. 

7.  Where  a  complaint  is  so  framed  that 
there  is  no  difficulty  in  understanding  the 
claim  of  plaintiff  and  the  circumstances  on 
which  he  relies  to  create  the  liabilltv  al- 
leged, there  is  do  error  in  denying  defend- 
ant's motion  to  strike  out  and  make 
more  definite  and  certain. — Winchester  v. 
Browne,  7  N.  Y.  8.  650. 

Beply. 

8.  Althongh  an  answer  pleading  truth  in 
Justification  to  an  action  for  libel  is  "new 
matter  by  way  of  avoidance, "  within  Code 
Civil  Proc.  N.  Y.  §  516,  which  provides 
that  "where  an  answer  contains  new  mat- 
ter, constituting  a  defense  by  way  of 
avoidance,  the  court  may.  in  its  discretion, 
on  the  defendant's  application,  direct  the 
plaintiff  to  reply  to  the  new  matter, "  yet, 
where  such  answer  consists  of  a  lengthy 
statement,  partly  of  facts,  and  partly  of 
evidence  of  facts,  a  great  deal  o:  it  being 
statements  with  regard  to  proceedings  in  a 
certain  lawsuit,  which  can  easily  be  proved 
by  the  record,  a  motion  to  compel  plaintiff 
to  reply  is  properly  denied.— Scofleld  v. 
Demorest.  7  N.  Y.  a  888. 

Amendment. 

9.  A  complaint  in  justice's  court  cliArged 
an  assault  on  plaintiff  "  by  defendant  and 
his  dog, "  but  the  case  was  tried  on  the 
theory  that  defendant  was  liable  for  neg- 
ligently keeping  a  vicious  dog.  Held,  that 
on  appeal  to  the  county  court  an  amend- 
ment of  the  complaint  so  as  to  charge  that 
defendant's  dog,  being  vicious  and  known 
to  be  so  by  defendant,  bit  plaintiff,  was 
proper,  as  the  amendment  did  not  change 
the  claim  "  actually  tried,  but  simplv  con- 
formed tbe  complaint  to  it,  within  the  re- 
quirement of  Code  Civil  Proc.  N.  Y.  8  728. 
— Argersinger  v.  Levor,  7  N.  Y.  8.  928. 

10.  An  application  to  amend  an  answer 
by  setting  up  a  counter-claim,  which  is  not 
accompanied  by  any  proof  that  defendant 
had  been  misled,  and  that  he  would  suffer 
an  injury  if  the  application  was  denied, 
may  be  properly  refused,  in  the  discretion 
of  the  trial  court,  and  such  refusal  cannot 
be  reviewed  on  appeal. — Willis  v.  Morse, 
7  N.  Y.  8.  804. 

11.  Where  the  complaint  alleges  a  gift 
irUer  vivo*,  and  evidence   is   introduced. 


without  objection,  showing  a  gift  earua 
mortia,  an  amendment  of  the  complaint  to 
conform  to  the  proofs  is  In  furtherance  of 
justice,  within  Code  Civil  Proc.  N.  Y.  § 
728,  and  was  properly  allowed. — Walsh  v. 
Bowery  8a v.  Bank,  T^N.  Y.  8.  97. 

12.  It  is  a  proper  exercise  of  the  discre- 
tionary power  of  the  court  to'  allow  plain- 
tiff, before  trial,  to  withdraw  her  cause  of 
action  on  the  "first"  undertaking  on  ap- 
peal, and  continue  it  on  the  "second"  un- 
dertaking, both  undertakings  having  been 
given  to  secure  the  same  judgment,  and 
the  parties  thereto  being  the  same  in  each. 
—Clark  V.  Lichtenberg,  7  N.  Y.  8.  900. 

18.  It  is  in  the  discretion  of  the  court  to 
grant  leave  to  amend  a  complaint  on  trial. 
— Riggs  V.  Chspin,  7  N.  Y.  S.  786. 

Bill  of  particulEu-s. 

14.  In  an  action  for  specific  performance 
of  an  agreement  to  certify  plaintiff's  bonds, 
and  for  damages  for  the  non-performance 
thereof,  the  allegations  of  the  complaint, 
as  to  damage,  were  that  plaintiff  had  en- 
tered into  large  enterprises  from  which  it 
would  have  realized  great  profit  if  defend- 
ant had  performed  its  contract,  and  that, 
by  reason  of  defendant's  refusal  to  per- 
form its  contract,  plaintiff  had  suffered 
great  loss.  HM,  that  a  bill  of  particulars 
was  properly  directed.— United  States  Land 
Investment  Co.  v.  Mercantile  Trust  Co,,  7 
N.  Y.  8.  684. 

Affidavit  of  attorney. 

16.  The  affidavit  of  an  attorney  of  record 
is  sufficient  in  proof  of  the  necessity  for  a 
bill  of  particulars,  he  being  the  judge  of 
whether  it  is  required,  and  there  being  no 
statute  or  rule  of  practice  requiring  proof 
by  the  affidavit  of  the  party. — Sanders  v. 
Soutter,  7  N.  Y.  8.  649. 

'Variance. 

16.  In  an  action  for  personal  Injuries  the 
complaint  stated  that,  while  passing  along 
the  sidewalk  in  front  of  defendant's  prem- 
ises, plaintiff  stepped  on  a  flag-stone  placed 
on  the  sidewalk,  when  the  stone  suddenly 
gave  way  under  her  feet,  and  she  was 
thereby  violently  precipitated  to  the 
ground.  The  complaint  then  stated  that 
tbe  injuries  were  caused  wholly  by  defend- 
ant's negligence,  in  that  he  failed  to  keep 
the  sidewalk  in  a  proper  condition,  but.  on 
the  contrary,  permitted  it  to  be  and  remain 
in  an  uhsafe  and  dangerous  condition. 
Held,  that  plaintiff  could  not  recover  on 
the  theory  that  defendant  had  been  guilty 
of  maintaining  a  nuisance.— Fisher  v.  Ran- 
kin, 7  N.  Y.  S.  837. 

1*7.  In  an  action  for  $400,  paid  defendant 
for  certain  stock,  the  complaint  alleged 
that  defendant  had  agreed  to  deliver  10 
shares  of  stock  in  consideration  thereof, 
which  he  refused  to  do;  but  plaintiff  testi- 
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fled  that  he  had  agreed  to  pay  $60  a  share 
for  the  stock,  and  that  defendant  had 
Mked  him  when  he  would  pay  the  balance. 
Here  wag  no  evidence  of  a  tender  of  the 
balance  of  the  price,  or  of  a  new  agree- 
ment to  reduce  the  price,  and  there  were 
no  circumstances  excusing  tender.  Held, 
that  the  variance  was  fatal. — Delany  v. 
Van  Derveer,  7  N.  Y.  8.  132. 

18.  In  an  action  for  goods  sold  and  de- 
livered, plaintiffs  were  not  bound  by  the 
demand  of  the  complaint  nor  the  state- 
ment in  the  bill  of  particulars,  where  no 
suggestion  of  variance  between  the  evi- 
dence and  the  statement  was  raised. — Hen- 
ry V.  Dietrich,  7  N.  Y.  8.  5a5. 

19.  Where  the  complaint  avers  that  de- 
fendant M.  contracted  to  build  a  house  for 
defendant  C,  and  plaintiff  subcontracted 
with  M.  to  do  the  work,  plaintiff  cannot 
prove  a  contract  between  himself  and  C. — 
Riggs  V.  Chapin,  7  N.  Y.  8.  765. 

Waiver  of  objections. 

30.  Under  Code  Civil  Proc  N.  Y.  §  499, 
an  objection  that  plaintiff  has  no  legal  ca- 
pacity to  sue  must  be  pleaded  either  by  de- 
murrer or  answer.— Jemmerson  ▼.  Kenne- 
dy, 7  N.  Y.  8.  296. 

PLEDQE. 

Of  insurance  policy,  see  Intvranet,  1. 

What  constitutes. 

1.  Plaintiff,  being  indebted  to  defend- 
ants, assigned  all  nis  interest  in  certain 

§atents  to  them,  by  an  instrument  in  which 
efendants  agreed  to  furnish  funds  and 
pay  a  certain  debt.  Defendants  reserved 
the  right  to  "terminate"  the  agreement, 
and  it  was  provided  that  they  should  "re- 
tain their  interest  and  claims  herein  till 
they  shall  be  fully  paid  their  said  indebt- 
edness up  to  such  time  as  they  shall  termi- 
nate this  agreement,  but  they  shall,  upon 
payment  to  them  of  their  said  indebted- 
ness, reassign  their  said  interest  in  said  in- 
ventions" to  plaintiff.  iTIs/d,  that  the  as- 
signment was  intended  as  collateral  secu- 
rity for  plaintiff's  indebtedness. — Barry  v. 
Coville,  7  N.  Y.  8.  36. 
Bights  of  pledgeor. 

2.  Plaintiff  assigned  to  defendants  his 
interest  in  certain  patents  as  collateral  se- 
curity for  a  debt  owing  them,  by  an  instru- 
ment in  which  defendants  reserved  the 
right  to  "terminate"  the  agreement,  and 
which  provided  that  they  should  "retain 
their  interest  and  claims  herein"  till  they 
should  be  fully  paid  their  debt,  "up  to 
such  time  as  they  shall  terminate  this 
agreement,  but  they  shall"  upon  payment 
of  the  debt  "reassign  their  said  interest  in 
said  inventions  "  to  plaintiff.  Held,  that  on 
the  termination  of  the  agreement  by  de- 


fendants plaintiff  was  entitled  to  an  ac- 
counting; and,  upon  paying  or  tendering 
the  amount  due  to  defendants,  they  should 
reassign  to  plaintiff. — Barry  ▼.  Coville.  7 
N.  Y.  8.  86. 

Police  Department. 

See  Municipal  Corporcuiont,  8-11. 

Police  Power. 

8ee  OoTuiUutumal  Late,  6. 

POWEBS. 

Testtumentary  powers. 

1.  Testator  devised  his  residuary  eststt 
to  his  executrix,  with  power  to  sell,  convert 
Into  money,  and  invest  the  proceeds, which 
were  to  be  divided  into  as  many  parts  as  k» 
should  leave  children  or  descendants  of 
children.  One  equal  share  was  to  be  di- 
vided between  the  descendants  of  any  of 
testator's  children  who  might  die  before 
him.  and  one  share  was  to  be  invested  for 
the  benefit  of  each  child  of  testator,  and  tlie 
income  paid  to  her  for  life.  At  the  deatli 
of  each  child  her  issue  was  to  receive  her 
share,  and  if  she  left  no  issue  the  share  so 
invested  for  her  benefit  was  to  be  paid  to 
testator's  surviving  children.  His  dwell 
ing  was  excepted  from  this  general  power 
of  sale,  and  tne  executrix  was  directed  to 
permit  testator's  unmarried  daughters  to 
occupy  it  as  a  home,  rent  free,  during  the 
lives  of  H.  andK.,  two  of  his  daughters,  or 
so  long  as  any  of  his  daughters  should  re- 
main unmarried.  If  a  daughter  should 
marr^,  she  might  no  longer  occupy  tlie 
premises  without  the  consent  of  her  no- 
mari^d  sisters.  At  the  death  of  H.  andK. 
or  the  marriage  of  all  the  daughters  the 
house  was  to  be  sold,  and  the  proceeds  di- 
vided among  testator's  children  or  their  de- 
scendants. At  his  death  testator  left  five 
daughters  unmarried.  Held,  that  until  Ihe 
death  of  H.  and  K.  or  the  marriage  of  sll 
the  daughters  the  executrix  had  no  power 
to  sell  the  dwelling-house. — Kilpatrick  v. 
Burrow,  7  N.  Y.  8.  643. 

2.  Testator's  daughters  were  not  abso- 
lutely entitled  to  the  proceeds  of  the  sale 
of  the  dwelling,  but  the  descendants  of  any 
one  who  might  die  before  H.  or  E.,  or  be- 
fore the  marriage  of  all  the  daughters, 
would  be  interested  therein,  and  convey- 
ances  by  them  and  by  the  execatrix  herself 
would  not  vest  the  nantee  with  a  perfect 
title.— Kilpatrick  v.  Burrow,  7  N.  Y.  8. 54i 

3.  Where  a  will  gives  the  ezecutrii 
"power  and  authority  to  sell,  dispose  of, 
and  convey  all  and  an^-  portion  of"  testa- 
tor's estate,  a  deed  executed  by  the  execu- 
trix will  convey  a  good  title,  and  the  fact 
that  there  has  been  no  advertisement  for 
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claims  or  accoanting  is  immaterial.— Wait 
V.  Cerqua,  7  N.  Y.  8. 110. 

PRACTICE  IN  CIVIL  CASES. 

See.  also.  Appeal;  Certiorari;  Depotition; 
Judgmmt;  Nme  Trial;  Parties;  fading; 
R^ermu;  Trial;  Venue  in  OitU  Catet; 
Writ*. 

IMamiBBal  for  want  of  prosecution. 

1.  Where  It  appears  from  plaintiff's  affl- 
daTits,  on  a  motion  to  dismiss  a  complaint 
for  want  of  prosecation.  that  the  delays 
were  partially  caused  by  defendant,  and 
were  connived  at  by  her  or  her  counsel, 
and  that  defendant  bad  showed  no  disposi- 
tion to  press  the  case  for  trial,  and  plain- 
tiff offers  to  place  the  case  on  the  da^  cal- 
endar or  short' cause  calendar  immediately 
for  trial,  the  complaint  should  not  be  dis- 
missed, but  plaintiff  should  be  compelled 
to  stipulate  to  try  the  case  at  the_  next 
term,  and  to  pay  costs  of  the  motion. — 
Heymer  v.  ArtTbnr,  7  N.  Y.  8.  487. 

Stipulations. 

2.  Correspondence  between  counsel  as 
to  the  manner  in  which  costs  shall  be  de- 
creed, containing  propositions  not  accept- 
ed, will  not,  though  the  propositions  are 
afterwards  orally  agreed  to,  constitute  a 
valid  stipulation  "in  writing,"  as  required 
by  rule  of  court.— In  re  Keeler's  Will,  7  N. 
Y.  8. 10ft. 

Examination  of  party  before  trial. 

3.  In  an  action  by  a  stockholder  against 
a  corporation  for  false  representations, 
where  plaintiff's  affidavit  avers  that  out  of 
certain  documents  in  possession  of  the 
company  or  its  officers  ne  will  be  able  to 
deduce  proof  of  the  falsity  of  the  repre- 
sentations to  be  used  at  the  trial,  etc.,  an 
order  will  be  eranted  him  under  Code  Civil 
Proc.  N.  Y.  §8  870-878,  for  the  examina- 
tion before  trial  of  the  officers,  and  the  in- 
spection of  such  books  and  papers,  of  the 
corporation,  but  the  examination  will  be 
confined  to  official  matters  and  acts  of  the 
company  in  connection  with  the  books  and 
documents  produced. — Blocker  v.  Guild,  7 
N.  Y.  8.  651. 

4.  An  application  by  defendant  to  exam- 
ine plaintiff,  in  an  action  for  libel,  before 
trial,  under  Code  Civil  l»roc.  N.  Y.  gS  870, 
872,  relating  to  taking  depositions  of  par- 
ties before  trial,  and  the  contents  of  the 
affidavit  therefor,  which  states  that  the 
answer  intended  to  be  made  is  the  general 
denial,  that  the  facts  set  forth  in  the  alleged 
libel  are  true,  and  that  it  is  necessary  to 
examine  plaintiff  concerning  these  facts, 
without  averring  that  they  are  not  within 
defendant's  knowledge,  or  readily  attain- 
able by  him,  is  insufficient.— Bandmann  t. 
Jones,  7  N.  Y.  &  677. 


6.  A  complaint  alleged  that  plaintiffs 
were  induced  to  convey  property  for  a  cer- 
tain price  to  J.,  the  wife  of  one  of  the 
defendants,  who  were  real-estate  agents, 
by  means  of  misrepresentations  that  they 
could  thereby  sell  it  more  advantageously, 
and  that  defendants  shortly  afterwards  sold 
it  for  a  larger  price;  and  plaintiffs  sued  for 
the  difference.  Held,  that  an  order  for  the 
examination  of  defendants  before  trial, 
granted  on  an  affidavit  stating  that  their 
testimony  was  desired  for  use  on  the  trial, 
to  show  that  J.  was  not  a  bona  fide  pur- 
chaser, but  acted  for  defendants;  that  de- 
fendants received  offers  for  the  property 
which  they  did  not  communicate  to  plain- 
tiffs; that  they  failed  to  take  proper  steps 
to  sell  the  property ;  and  that  tb  e  sale  for  the 
larger  price  was  made  to  a  certain  person, 
and  for  defendant's  benefit. — was  errone- 
ous, where  no  reason  was  suggested  for 
supposing  that  defendants  could  not  be 
had  as  witnesses  on  the  trial,  as  the  state- 
ment did  not  show  that  the  prosecution  of 
the  action  depended  on  the  examination  of 
defendants  before  trial.- Williams  v.  Pol- 
som,  7  N.  Y.  8.  568. 

6.  An  order  requiring  a  plaintiff  to  sub- 
mit to  an  examination  as  a  witness  in  an 
action,  before  trial,  will  not  be  granted  on 
an  affidavit  of  defendant  which  does  not 
show  the  necessity  of  obtaining  such  evi- 
dence by  an  examination  of  plaintiff  prior 
to  trial,  nor  that  it  is  designed  to  obtain 
snch  evidence  for  use  on  trial. — Spero  v. 
West-Side  Bank.  7  N.  Y.  8.  646. 

7.  An  order  will  not  be  granted,  at  plain- 
tiff's instance,  under  Code  Civil  Proc.  N. 
Y.  §  878,  for  the  examination  before  trial 
of  an  adverse  party  who  is  a  natural  per- 
son, where  the  issue  between  them  is  sim- 
ply one  of  veracity  and  credibility,  where 
no  peculiar  circumstances  appear  to  make 
the  case  different  from  ordinary  cases  of 
the  same  character,  where  it  is  not  alleged 
that  any  documentary  evidence  is  in  the 
possession  of  such  adverse  party,  and  it  is 
not  shown  that  such  oral  evidence  as  he 
may  give  cannot  be  just  as  well  given  at 
the  trial.- Blocker  v.  Guild,  7  N.  Y.  8.  651. 

8.  When  a  copy  of  an  order  for  examin- 
ation of  defendant  before  trial  has  not 
been  served  on  him  but  on  his  attorney, 
the  order  will  not  be  vacated,  since  he  can- 
not be  compelled  to  attend  or  be  punished 
for  non-attendance,  but  his  examination 
may  be  taken  if  be  does  appear. — Brokaw 
v.  Culver,  7  N.Y.  a  167. 

Preferences. 

See  Attignment  for  Btn^t  of  Ortdilore, 
8-11. 

PreBTimption. 
On  appeal,  see  Appeal,  91. 
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PSINCIPAIi  AND  AQSSn. 

Authority  of  inaurance  agent,  see  Intur- 
aaee,  8. 

Batiflcatlon. 

1.  Defendant  and  her  husband  executed 
a  mortgage  on  her  land  to  secure  a  debt 
owed  by  him.  Without  her  knowledge  he 
procured  a  loan  from  plaintiff  for  the  pur- 
pose of  discharging  the  mortgage,  and 
agreed  that  she  should  give  plaintiff  a 
mortgage  on  the  same  land  to  secure  the 
loan.  The  husband  paid  the  mortgage, 
and  took  a  release,  of  which  she  remained 
Ignorant  until  the  release  was  recorded, 
when  she  paid  the  record  fee,  and  took  the 
release  from  the  clerk's  office.  HM,  that 
■he  did  not,  by  accepting  the  benefit  of 
the  release,  so  ratify  her  nusband's  unau- 
thorized promise  that  equity  would  com- 
pel her  to  execute  a  mortgage  to  plaintiff. 
— Dort  V.  Nlcken.  7  N.  Y.  B.  285. 

Liability  of  principal  to  agent. 

2.  In  an  action  to  recover  commission  on 
sales  it  appeared  that  plaintiff's  decedent 
was  an  agent  of  defendant,  selling  on  com- 
mission ;  that  the  commissions  were  fixed 
by  a  written  proposition  from  defendant, 
as  follows:  10  per  cent,  on  contracts  up  to 
$999;  8  per  cent,  from  fl.OOO  to  $1,999;  7 
per  cent,  from  $2,000  to  $2,999;  6  per  cent, 
from  $8,000  to  $8,999;  6  per  cent,  on 
amounts  of  $4,000  and  over,— to  which  was 
added,  "Large  contracts  will  not  stand  as 
large  commissions  as  small  ones,  and  are 
generally  taken  at  about  the  same  expense 
per  contract;"  and  that  prior  thereto  the 
commissions  had  been  8  per'  cent,  on  the 
gross  amount  of  the  sale.  Held,  that  com- 
missions on  sales  should  be  computed  at 
one  rate  on  the  entire  amount  of  each 
Bale.— Ashley  v.  Wrought  Iron  Bridge  Co., 
T  N.  Y.  8.  861. 

Principal  and  Surety. 

Surety's  liability,  see  Bail,  2. 

Privileged  Communication. 

See  Witnesi,  1-9. 

PRIZE-FIGHTING. 

What  constitutes  offense. 

A  conviction  under  Pen.  Code  N.  T  g 
458,  for  encouraging  a  prize-fight,  is  un- 
warranted when  the  contest  was  intended 
only  as  an  advertisement  for  one  of  the 
participants,  to  secure  notoriety,  and  thus 
abetter  salary  as  an  exhibition  boxer,  and 
no  prize  was  to  be  gained  by  the  success- 
ful person.— People  v.  Floss,  7  N.  Y.  S.  804. 


Promisaory  Notes. 

See  Ifegotiable  IntlmnunU. 

Public  ImproyamefntB. 

See  Municipal  Corporationt,  26-81 

Public  Policy. 

See  Oontraett,  4.  S. 

Punitive  Damages. 

When  allowable,  see  Breach  of  Marrimfe 

Promiu.  7,  8, 

QUIETING  TTEUBL 

When  action  lies. 

1.  After  a  judgment  canceling  a  deed  of 
land,  which  is  defectively  acknowledged 
and  not  attested,  is  vacated,  the  deed  be- 
comes a  cloud  on  the  title  of  a  purchaser 
at  foreclosure  under  a  mortgage  previonslr 
given  him  by  the  grantor,  which  the  pur- 
chaser may  maintain  an  action  to  remove. 
—Mutual  Life  Ins.  Co.  v.  Corey,  7  N.  Y.  & 
989. 

2.  An  action  to  remove  a  cloud  from  title 
may  be  brought  at  any  time  during  the  ex- 
istence of  the  cloud. — Mutual  Life  Ins.  Co. 
V.  Corey,  7  N.  Y.  8.  989. 

8.  Where,  by  mutual  mistake,  a  deed  con- 
tains a  covenant  against  the  erection  of 
buildings  of  a  certain  character  on  the  land 
conveyed,  within  40  feet  of  the  front,  it 
creates  a  cloud  on  the  title,  the  right  to  re- 
move which  is  a  continuing  one,  not  barred 
bv  the  statute  of  limitations. — Jackson  ▼. 
Kinsey.  7  N.  Y  8.  80& 

4.  In  an  action  to  determine  the  right  to 
land,  when  plaintiff  fails  to  prove  posses- 
sion or  title,  hfs  complaint  should  be  dis- 
missed, and  a  general  verdict  should  not 
be  found  in  favor  of  defendant,  unless  be 
has  established  his  own  title. — Benson  v. 
Townsend,  7  N.  Y  8.  162. 

RAILROAD  OOHPANIBS. 

See.  also,  Carrier*;  Borte  and  Street  SaO- 
road*. 

Action   to  compel   oonstraction  of 

farm  crossing. 

1.  The  fact  that  defendant  conatnicted 
a  crossing  at  a  remote  and  inconvenient 
point  is  no  reason  why  it  should  not  be  re- 
quired to  build  one  where  it  is  most  con- 
venient and  useful.  Although  the  right  to 
locate  a  crossing  is  with  the  defendant,  the 
interest  and  convenience  of  the  owners  are 
to  be  considered. — Buffalo  Stone  &  Cement 
Co.  V.  Delaware.  L.  &  W.  R.  Co..  7  JC.  Y. 
a  604. 
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2.  The  fact  that  the  lands  of  another  rail- 
road interrene  between  the  lands  of  de- 
fendant and  those  of  plaintiff  on  one  side 
does  not  prevent  plaintiff  from  being  with- 
in the  statute  as  '^proprietor  of  lands  ad- 
Joining  snch  railroad. " — Baffalo  Stone  & 
Cement  Co.  ▼.  Delaware,  L.  &  W.  R  Co., 
7  N.  y.  8.  604. 

3.  The  fact  that  defendant  is  a  foreign 
corporation  does  not  exempt  it  from  the 
«bhgation  to  erect  farm  crossings  imposed 
under  the  laws  of  New  York. —  Buffalo 
Stone  &  Cement  Co.  t.  Delaware,  L.  &  W. 
R.  Co..  7  N.  Y.  8.  604. 

4.  The  proceedings  taken  by  defendant 
to  condemn  the  land,  and  damages  paid  to 
the  owner  for  the  right  to  cross,  do  not  pre- 
clude plaintiff  from  suing  to  compel  the 
construction  of  a  crossing,  and  the  com- 
pensation for  damages  does  not  include  or 
provide  for  the  inconveniences  suffered 
from  failure  to  build  the  crossing. — Buffalo 
Stone  &  Cement  Co.  ▼.  Delaware,  L.  &  W. 
B.  Co..  7  N.  Y.  8  604. 

6.  Defendant  was  not  absolved  from  lia- 
bility to  build  the  crossing  by  the  fact  that 
the  person  who  owned  the  farm  at  the  time 
the  railroad  was  built  had  sold  it  to  plain- 
tiff, as  the  duty  to  construct  the  crossing 
was  not  owing  to  the  owner  as  an  individ- 
ual, but  to  him  as  the  owner  of  the  farm 
benefited  by  the  crossing,  and  no  release  of 
the  obligation  to  bulla  the  crossing  bad 
been  executed. — Buffalo  Stone  &  Cement 
Co.  V.  Delaware,  L.  &  W.  R.  Co..  7  N.  Y. 
8.604. 

6.  In  an  action  to  compel  defendant  to 
construct  a  farm  crossing  over  its  tracks, 
it  appeared  that  defendant's  tracks  trav- 
ersed plaintiff's  farm  along-side  the  tracks 
of  another  company  which  had  previously 
constructed  a  crossing  at  the  point  desired 
by  plaintiff.  At  this  point  defendant's 
tracks  were  18  feet  above  grade,  on  a  solid 
embankment,  and  in  order  to  get  across 
defendant's  tracks  it  was  necessary  for 
plaintiff  to  pass  between  the  two  railroads 
a  distance  of  6S0  feet,  to  a  crossing  erected 
by  defendant  at  the  point  where  its  tracks 
entered  the  farm.  Held,  that  evidence  of 
the  value  of  the  farm,  and  the  cost  of  haul- 
ing by  reason  of  the  location  of  the  cross- 
ing by  defendant,  was  competent  as  bear- 
ing on  the  question  whether  the  court 
should  exercise  its  equity  power,  and  order 
a  crossing,  or  give  such  damages  as  plain- 
tiff bad  sustained  by  reason  of  failure  to 
place  a  crossing  at  a  suitable  and  conven- 
ient point,  in  case  defendant's  erecting 
such  crossing  should  be  disproportionate  to 
the  value  of  the  property.— Buffalo  Stone 

6  Cement  Co.  v.  Delaware,  L.  &  W.  B.  Co., 

7  N.  T.  8.  604. 

7.  As  the  evidence  showed  that  plaintiff 
conld  not  get  to  the  crossing  as  located  by 
defendant  without  passing  S50  feet  over 


the  lands  of  defendant  or  the  other  rail- 
road, a  finding  that  he  was  "completely 
cut  off  from  all  connection  with  the  east- 
erly portion  of  his  farm"  without  trespass- 
ing on  the  lands  of  another  was  proper. — 
Buffalo  Stone  &  Cement  Co.  v.  Delaware, 
L.  &  W.  R.  Co..  7  N.  Y.  S.  604. 

8.  Several  witnesses  testified  to  the  fact 
that  defendant'^  tracks  were  18  feet  above 
the  level  of  the  tracks  of  the  other  road  at 
the  point  where  the  latter  road  had  erect- 
ed the  crossing,  and  that  defendant's  tracks 
were  on  an  embankment  about  18  feet 
high.  Held,  that  the  evidence  sustained 
the  finding  by  the  court  that  it  is  impos- 
sible for  a  team  and  wagon  to  cross  defend- 
ant's tracks  at  this  old  farm  road  as  the 
defendant's  embanltment  now  is,  and  that 
said  old  farm  road  had  been  used  as  an  out- 
let to  said  farm  for  many  years.— Buffalo 
Stone  &  Cement  Co.  v.  Delaware,  L.  &  W. 
R.  Co.,  7  N.  Y.  8.  «04. 

Duties  of  leasee. 

9.  Defendant  was  the  lessee  of  the  rail- 
road under  a  lease  which  provided  that  it 
should  nse  and  operate  the  railroad,  and 
"do  and  perform  the  acts  and  things  which 
the  [lessor,]  as  owner  of  the  property  and 
franchises,  •  •  •  would  be  bound  by 
law  to  do  and  perform  had  this  indenture 
not  been  made. "  Held,  that  the  duty  of 
the  lessor  to  construct  a  farm  crossing  be- 
came the  duty  of  defendant,  as  lessee,  and 
the  latter  could  be  compelled  by  a  farm 
owner  to  build  the  crossing. — Buffalo  Stone 

6  Cement  Co.  v.  Delaware,  L.  &  W.  R.  Co.. 

7  N.  Y.  8.  604. 

Negllgenoe — Accidents  at  crossings. 

10.  The  fact  that  the  street  crossing  de- 
fendant's tracks  bad  been  discontinued  by 
the  commissioners  of  highways,  on  condi- 
tion that  defendant  should  open  another 
road,  did  not  relieve  defendant  from  the 
statutory  duty  of  giving  warning  on  the 
approach  of  trains,  so  long  as  the  new  road 
was  not  prepared  for  travel. — Rodrlan  v. 
New  York,  N.  H.  ftH.  R.  Co.,  7  N.Y.  8.  811. 

11.  In  an  action  against  a  railroad  com- 
pany for  the  negligent  killing  of  plaintiff's 
intestate,  there  was  evidence  that  deceased 
was  walking  slowly  along  a  rough  road  to- 
wards the  crossing;  that  at  the  time  there 
was  the  noise  of  another  train  to  attract 
her  attention;  that  the  view  in  the  direc- 
tion from  which  the  train  that  struck  her 
was  approaching  was  obstructed;  that  de- 
fendant neitber  rang  the  bell  nor  blew  the 
whistle  until  within  about  SO  feet  of  the 
crossing;  and  that  the  train  was  an  express, 
and  behind  time,  and  was  running  about 
80  miles  an  hour.  There  was  no  evidence 
that  deceased  looked  both  ways  before 
crossing  the  track.  Held,  that  the  ques- 
tions of  negligence  and  contributory  neg- 
ligence were  properly  submitted  to  the 
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jury.— Rodrian  v.  New  York,  N.  H.  A  H. 

R  Co..  7  N.  y.  8.  811. 

Negligence— Injuries  to  persons  on 

track. 

12.  In  an  action  for  injuries  to  a  person 
on  a  railroad  track,  tUere  was  evidence 
that  several  of  defendant's  traclts  crossed 
the  road  where  the  accident  occurred; 
that  plaintiff  stood  and  waited  for  a  west- 
bound train  to  pass,  and  then,  in  crossing 
the  trades,  was  struck  by  an  east-bound 
train;  that.before  crossing,  plaintiff  looked 
both  ways,  and  saw  no  train  approaching. 
The  evidence  as  to  ringing  tbe  bell  and 
blowing  the  whistle  of  the  east-bound 
train  was  conflicting.  The  track  could  be 
seen  for  a  long  distance,  looking  west 
The  west-bound  train  made  considerable 
noise.  There  was  a  head-light  on  the  east- 
bound  train,  but  there  was  a  switch-en- 
gine with  a  head-light  standing  near,  and 
various  other  lights  at  different  points 
along  the  tracks.  The  night  was  dark  and 
hazy.  Held,  that  the  questions  of  negli- 
gence and  contributory  negligence  were 
properly^submitted  to  tnejury. — Beckwith 
V.  New  York  Cent.  &  H.  R.  R.  Co..  7  N.  Y. 
a  719. 

18.  In  an  action  for  the  negligent  killing 
of  plain  tiff's  intestate  by  a  locomotive,  there 
was  evidence  that  decedent  was  13  years 
old;  that  he  was  with  his  older  brother; 
that  his  brother  looked  both  ways  before 
attempting  to  cross  the  track;  that,  not 
seeing  or  hearing  the  approaching  train, 
he  told  the  decedent  to  come  on,  and  they 
hurried  across.  Held,  that  the  question  of 
contributory  negligence  on  decedent's  part 
was  properly  submitted  to  the  jury.  — Beck- 
with  y.  New  York  Cent  &  H.  R  R.  Co.,  7 
N.  Y.  a  721. 

14.  In  an  action  against  a  railroad  com- 
pany for  the  killing  of  plaintiff's  intestate, 
caused  by  defendant's  alleged  negligence 
in  not  having  a  head-lignt  on  ita  loco- 
motive, a  verdict  in  plaintiff's  favor  on 
conflicting  evidence  will  not  be  disturbed 
where  the  question  respecting  the  li^ht 
was  submitted  to  the  jury  in  the  following 
language:  "Was  it  because  there  was  no 
head-light  that  he  did  not  discover  the 
train,  and  thus  avoid  the  accident?  If  you 
are  satisfied  of  that,  then  the  defendant 
was  negligent;  and  if  the  plaintiff  was  free 
from  negligence  the  defendant  is  liable. " 
— Daniels  v.  Btaten  Island  Rapid  TVanslt 
R  Co.,  7  N.  Y.  a  725. 

Stock-killing  cases. 

15.  Under  2  ReT.  St  N.  Y.  (7th  Ed.)  p. 
1604,  S  2,  providing  that  railroad  compa- 
nies snail  maintain  fences  with  openings, 
bars,  or  gates,  at  farm  crossings,  for  the 
use  of  the  proprietors  of  the  land, "  where 
a  gate  is  so  maintained  by  a  railroad  com- 
pany it  is   the  duty  of  tne  owner  of  the 


land  to  close  the  gate  after  using  it— Dia- 
mond Brick  Co.  V.  New  York  Cent  i  K. 
R.  R  Co.,  7  N.  Y.  a  868. 

Batiflcatioii. 

Of  attorney's  acts,  see  Attomeg  ami  CSaitX 

BECEIVSBS. 

Execotlon  sale  of  property  held  by,  aee 

Eittevtion,  2. 
In  Bopplementary  proceedings,  see  Bitm- 

Hon,  7-10. 
Right  to  deposits,  see  Bartkt  and  BaMng.l. 

Individual  liabiUty. 

1.  Where  a  receiver  of  a  oorporttioD 
employed  plaintiff  to  take  charge  of  tbe 
company's  property,  and  pay  such  Bums  u 
were  necessary  for  its  protection,  and 
there  was  no  express  agreement  that  plain- 
tiff should  exonerate  the  receiver  and  look 
alone  to  the  trust-estate  for  his  compenia- 
tion,  the  receiver  is  individually  liable  for 
plaintiff's  services  and  disbursement*.— 
Rogers  v.  Wendell.  7  N.  T.  a  781. 

Actions  by. 

2.  Where  the  receiver  of  an  insnnnce 
company  applies  for  and  obtains  an  order 
to  bring  suit  on  a  guaranty  given  by  as- 
other  company  that  it  would  fulfill  all  con- 
tracts entered  into  by  the  former  companj, 
he  cannot  maintain  such  suit  on  thegroanii 
of  the  misappropriation  of  assets  of  the 
company  by  defendant — Pierson  v.  Cronk, 
7  N.  Y.  a  578. 

Hemoval — Accounting  to  sacoessor. 
8.  A  receiver  who,  by  failure  to  properly 
discharge  tbe  duties  of  big  ofiSce,  has  be- 
come liable  to  account  for  the  loss  result- 
ing from  his  neglect,  and  has  been  re- 
moved, is  accountable  to  his  successor, to 
whom  the  entire  estate  has  passed,  and  net 
to  the  creditors. — Clapp  ▼.  dapp,  7H.  Y. 
a  405. 


BeeBaii. 


Beoognizance. 


Beconvention. 

See  Set- Of  and  Uounier- Claim. 

Becording. 

Order  confirming  award  in  condemnation 
proceeding,  see  Eminent  Domain,  3, 

BEFEBENCE. 

When  reference  autboriaed. 

1.  Id  an  action  for  goods  sold  and  deliv- 
ered, plaintiffs'  bill  of  particulars  con- 
tained 51  items,  some  of  them  compruin; 
several  deliveries,  all  of  which  would  bave 
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to  be  proved  on  trial  by  their  books,  as 
they  were  put  in  issue  by  the  answer. 
Held,  that  an  order  of  reference  was  prop- 
erly granted,  nnder  Code  Civil  Proc.  §  1013, 
authorizinK  a  reference  in  cases  involving 
a  long  account — Canda  v.  Robbins,  7  N. 
T.  &8»5. 

2.  An  order  of  reference  is  proper  where 
it  appears  that  the  trial  of  the  issues  will 
require  the  examination  of  a  lon^  account, 
that  it  will  not  require  the  decision  of  any 
difScult  questions  of  law,  and  that  an  "ac- 
count" between  the  parties,  in  the  proper 
acceptance  of  the  term,  is  directly  in- 
volved.— Degener  v.  Dnderwood,  7  N.  Y. 
&681. 

8.  The  statement  by  defendants  that 
they  intend  to  amend  their  answer  is  no 
ground  for  refusing  an  order  of  reference. 
—Degener  v.  Underwood,  7  K.  Y.  8.  681. 

Compulsory  reference. 

4.  An  action  against  the  clerk  of  a  coun- 
ty to  recover  money  paid  him  np>on  false 
and  fraudulent  claims  for  services  and 
money  expended  for  the  county,  founded 
on  Code  Civil  Proc.  c.  16,  tit.  1,  art.  4,  al- 
lowing an  action  in  the  name  of  the  people 
for  the  misappropriation  of  public  proper- 
ty, is  an  action  sounding  in  tort,  ana  hence 
the  Courtis  not  authorized  to  compel  a  ref- 
erence.—People  V.  Wood,  7  N.  Y.  8.  712. 

6.  Though  it  may  be  necessary  to  estab- 
lish the  damage  sustained  by  resort  to  de- 
fendant's bills,  they  do  not  constitute  an 
account  between  the  parties.  — People  v. 
Wood,  7  N.  Y.  S.  712. 

Objections  to  appointment  of  ref> 
eree. 

6.  On  motion  to  appoint  a  referee  in 
place  of  a  deceased  referee,  whose  appoint- 
ment has  been  affirmed  on  appeal,  objec- 
tions to  the  merits  of  the  original  applica- 
tion cannot  be  considered.— -In  re  Plumb, 
7  N.  Y.  S.  498. 

Vacating  order  of  reference. 

7.  The  amendment  of  the  answer  and  in- 
corporation of  a  counter-claim  is  no  ground 
for  vacating  an  order  of  reference. — De- 
gener V.  Underwood,  7  N.  Y.  &  681. 

Beport 

8.  Where  there  is  no  irregularity  and  no 
collusion  or  fraud  charged,  and  there  is 
evidence  to  sustain  the  referee's  report. 
Judgment  should  be  rendered  thereon. — 
Ryerson  v.  Ryerson,  7  N.  Y.  8.  726. 

Findings. 

9.  Refusal  of  a  referee  to  make  findings 
asked  for  is  not  error  where  it  appears  that 
the  evidence  bearing  on  such  findings  was 
conflicting,  or  that  tney  were  not  material, 
or  would  not  have  benefited  the  party  ask- 
ing for  them.— Robinson  t.  Smith,  71^.  Y. 
S.88. 


10.  Where  there  is  evidence  to  sustain  a 
referee's  findings,  and  there  are  no  excep- 
tions to  his  findings,  or  requests  to  find 
differently  on  the  evidence,  a  judgment 
entered  on  the  report  of  the  referee  will  not 
be  disturbed  on  appeal. — Opdyke  v.  Whit- 
ing. 7  N.  Y.  8.  178. 

Filing  and  delivery. 

11.  Under  Code  Civil  Proc.  N.  Y.  §  1019, 
providing  that  a  referee's  report  must  be 
either  filed  with  the  clerk,  or  delivered  to 
the  attorney  for  one  of  the  parties  within 
60  days  after  the  cause  is  finally  submitted, 
otherwise  either  party  may,  before  it  is  filed 
or  delivered,  serve  a  notice  on  the  attorney 
for  the  adverse  party  that  he  elects  to  end 
the  reference:  and  in  such  case  the  action 
must  thenceforth  proceed  as  if  the  refer- 
ence had  not  been  directed, — a  referee  does 
not  lose  jurisdiction,  though  his  report  is 
not  delivered  until  three  years  after  final 
submiaaion,  there  having  been  no  notice 
given  by  either  party  of  an  election  to  end 
the  reference. — Lampman  v.  8mith,  7  N. 
y.  S.  922. 

Application  for  judgment  on  report. 

12.  On  application  to  the  special  term  for 
judgment  on  report  of  a  referee  appointed 
by  consent  to  hear  and  determine  the  is- 
sues in  an  action  for  dissolution  of  a  mar- 
riage, it  is  error  to  set  aside  the  report, 
and  to  direct  the  issues  to  be  tried  at  cir- 
cuit, but  the  court  should  either  grant  or 
deny  the  application  only  where  there  is 
no  charge  of  misconduct  on  the  part  of  the 
referee,  and  no  application  to  vacate  the 
order  of  reference,  or  for  the  referee's  re- 
moval.—Ryerson  V.  Ryerson,  7  N.  Y.  8. 
726. 

Beoommittal  of  report. 

13.  Code  Civil  Proc.  N.  Y.  §  1028,  pro- 
viding that  before  a  referee  has  rendered 
a  decision  he  may  make  findings  of  fact  or 
rulings  on  questions  of  law,  thereby  pro- 
hibiting him  from  making  them  after- 
wards, applies  only  to  issues  arising  on 
pleadings,  and  not  to  special  proceedings; 
and  a  surrogate  may  send  back  a  referee's 
report  on  the  accounting  of  an  administra- 
tor for  further  findings  on  material  ques- 
tions of  fact  which  the  evidence  tenas  to 
support,  and  on  which  the  report  is  silent, 
though  no  requests  to  find  were  submitted 
before  the  report. — In  re  Bayer's  Estate,  7 
N.  Y.  8.  666. 

Beformatlon. 

See  BqvUn,  4.  S. 

Beheaiing*. 

Bee  Apptal,  16, 17;  Dtrnwrragt, 
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Belease  and  Discharge. 

BeePai/ment. 

Of  mortgage,  see  Mortgaget,  A,  & 

REPLEVIN. 

Jorifldlotion. 

1.  Under  Code  Civil  Proc.  N.  T.  8 
providing  that  "wbere  the  summons  [in  re- 
plevin in  a  Justice's  court]  has  been  per- 
sonally served  upon  the  defendant,  or 
where  he  appears,  the  justice  must  pro- 
ceed to  hear  and  determine  the  action,  al- 
though the  plaintiff  has  not  required  the 
chattel  to  be  replevied."  a  justice  has  ju- 
risdiction of  an  action  to  recover  the  chat- 
tel, though  there  has  been  no  requisition. 
— Quyon  v.  Rooney.  7  N.  Y.  8.  811. 

Judgment. 

2.  In  replevin  for  bonds,  where  the  ver- 
dict awards  possession  to  plaintiff,  and  fixes 
their  value,  including  damages,  at  a  certain 
sum,  a  judgment  that  plaintiff  have  de- 
livery of  the  bonds,  or,  in  default,  the  sum 
named  in  the  verdict,  and  adding  a  dis- 
tinct amount  as  damages  for  detention,  is, 
in  respect  to  this  addition,  unauthorized. — 
Corn  Exch.  Bank  v.  Blye.  7  N.  Y.  a  484. 

8.  Where,  in  replevin  for  bonds,  a  judg- 
ment for  plaintiff  contains  an  unauthor- 
ized allowance  of  damages  in  addition  to 
the  amount  fixed  by  the  jury,  the  mode  of 
correction  of  such  error  is  by  motion;  and 
an  appeal  from  the  judgment,  bringing  in 
question  only  the  plaintiff's  right  to  the 
possession  of  the  bonds,  and  in  which  ap- 
peal the  right  to  the  further  damages  was 
not  considered.  Is  not  conclusive  against 
defendant's  right  to  have  the  additional  al- 
lowance stricken  from  the  judgment  on 
motion.— Corn  Exch.  Bank  v.  Blye,  7  N.  Y. 
8.484. 

Beply. 

8ee  Pltading.  8. 

Bes  Adjudicata. 

See  Judgment,  13-14 

BesciasiozL. 

Of  contract  of  sale,  see  SaU,  8-9. 

Residence. 

What  constitutes,  see  Attac7iment,  1,  3. 

Resulting  Trusts. 

See  Trusts,  4 

Risks  oi  Emplosmient. 

See  Matter  and  Servant,  16, 17. 


Roads. 

See  Blghwm*. 

R0BBER7. 

What  oonstitutes. 

1.  Under  Pen.  Code  N.  Y.  §  234  provid- 
ing that  "robbery  is  the  unlawful  takiDgof 
personal  property  from  the  person,  or  in 
the  presence,  of  another,  against  hig  will, 
by  means  of  force  or  violence,  or  fear  of 
injury,  immediate  or  future, '  fear  it  t 
possible,  but  not  necessary,  element  of  tlw 
crime;  and  where  property  is  taken  bj 
force  or  violence,  in  the  presence  of  the 
captain  of  a  vessel,  a  verdict  of  guilty,  on 
trial  for  robbery,  is  warranted,  notwith- 
standing evidence  that  the  captain,  when 
commanded  under  cover  of  a  pistol  to  go 
below  deck,  threw  the  robber  overboil, 
whereupon  his  accomplice  jumped  intoi 
row-boat  along-side,  and  it  drew  aws;.— 
People  V.  Glynn,  7  N.  Y.  8.  555. 

3.  Though  the  property  was  taken  vitk- 
out  force  or  violence,  yet  where  the  eTi- 
dence  shows  that  it  was  in  the  boat  and 
carried  from  the  presence  of  the  captaiD 
by  means  of  the  force  and  violence  aaed 
by  its  occupants,  the  crime  is  complete 
though  the  captain  was  ignorant  that  tbe 

Property  was  in  the  boat— -People  v.QIjdd, 
N.  Y.  a  655. 
Evidence. 

8.  By  Pen.  Code  N.  Y.  §§  938,  229.  "all 
robbery  accomplished  by  force  or  violence, 
or  by  fear  of  immediate  injury,  to  the  per- 
son, is  robbery  in  the  first  or  second  de- 
gree. Bv  section  280  all  other  robbeir  is 
in  the  third  degree.  Hdd,  that  a  verdict 
of  guilty  of  robberv  in  the  third  degree 
was  not  warrantea  by  evidence  wbidi 
showed  that  the  robbery,  if  any.  wsi  br 
force  and  violence.— People  v.  Msaaet^  7 
N.  Y.  a  883. 

SALEL 

See,  also.  Judicial  Sake. 

Action  for  purchase  witli  intent  to  del^d, 

see  Fraud.  2-4 
Under  execution,  see  Sheeeution,  i. 

What  oonstitutes — Tender. 

1.  Where  plaintiff  agreed  to  deliver  cer- 
tain vehicles  to  defendant  "at  his  stable.* 
defendant  to  pay  a  certain  amount,  depot- 
ited  with  his  attorney,  "when  tbe  plaintiff 
has  complied  with  the  foregoing  condi- 
tion, "  tender  of  delivery  at  the  place  aped- 
fled  is  a  condition  precedent,  and  a  tender 
of  the  vehicles  in  front  of  the  office  of  de- 
fendant's attorney  is  not  sufficient— Hep- 
ke  V.  Schmalholz,  7  N.  Y.  a  67. 
Warranty — ^Pleading. 

3.  A  complaint  alleged  that  defendaat 
fraudulently  represented   a  horse  to  IM 
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sound;  that  plalntifr,  relying  on  said  war- 
ranty and  repreBentations,  purchased  said 
horse,  paying  defendant  therefor;  that  at 
the  time  of  said  warranty  and  sale  said 
horse  was  unsound,  and  was  worth  $350 
less  than  defendant  represented  and  war- 
ranted, and  was  linown  by  defendant  so  to 
be.  Defendant  moved  for  nonsuit  for  that 
plaintiff  had  failed  to  prove  a  warranty. 
Held,  that  the  word  fraudulently,"  as 
uaed  in  the  complaint,  did  not  change  the 
gravamen  of  the  action,  which  was  one  for 
breach  of  contract,  and  not  for  tort. — Bos- 
worth  V.  Higgins,  7  N.  Y.  8.  210. 

Besoission. 

8.  Id  an  action  for  about  |2,000  worth  of 
goods  alleged  to  have  been  obtained  by  a 
firm  from  plaintiffs  on  credit,  by  false  rep- 
reaentations,  it  appeared  that  the  repre- 
sentations were  made  about  18  months  be- 
fore the  sale,  and  that  during  that  time  the 
firm  had  bought  of  plaintiffs  and  paid  for 
many  goods.  A  short  time  after  the  sale 
of  the  goods  sued  for  the  firm  assigned, 
and  a  statement  of  their  financial  condition 
showed  adeficiency  of  about  f  7,000,  exclu- 
sive of  a  debt  due  one  of  the  partners. 
This  partner  had  about  $11,000  applicable 
to  the  firm  debts.  He  died  before  trial,  and 
the  other  partner  testified  that  the  goods 
were  bonght  with  an  intention  of  paying 
for  them.  The  evidence  as  to  the  repre- 
sentations was  conflicting,  and  it  was  not 
shown  that  they  were  untrue  when  made. 
The  firm  was  then  doing  a  good  business. 
Heid,  that  the  evidence  showed  no  intent 
by  the  firm  not  to  pay  for  the  goods  at  the 
time  of  their  purchase,  and  a  judgment  for 
defendant  was  warranted. — Coiiin  v.  Hol- 
Hster.  7  N.  Y.  S.  784. 

4  Evidence  of  false  statements  made  by 
one  of  the  partners  after  the  sale,  as  to  the 
firm's  financial  condition,  is  immaterial. — 
CoflBn  v.  Hollister,  7  N.  Y.  8.  784. 

6.  Debts  due  by  the  firm  to  one  of  the 

Eartners  cannot  be  considered  in  ezamin- 
ig  its  financial  condition. — Coffin  v.  Hol- 
lister, 7  N.  Y.  8.  784. 

6.  In  an  action  for  the  price  of  goods 
sold,  an  attachment  was  issued  on  an  affi- 
davit which  alleged  that  the  sale  was  made 
in  reliance  on  defendant's  representations 
aa  to  his  financial  condition;  which  repre- 
sentations were  false,  and  must  have  been 
known  by  defendant  to  be  false  when  he 
made  them.  The  attachment  was  issued 
on  the  ground  that  defendant  had  made  an 
assignment  in  fraud  of  his  creditors.  Plain- 
tiffs afterwards  discontinued  this  action, 
and  brought  replevin  for  the  goods.  Held, 
that  plaintiffs'  right  to  maintain  replevin 
depended  solely  on  whether  they  knew, 
when  they  sued  for  the  price  of  the  goods, 
that  defendant  had  purchased  the  same 
with  a  fraodnlent  intent;  and  an  instruc- 1 


tion  which  went  beyond  this,  and  made 
plaintiffs'  right  to  depend  partly  on  their 
knowledge  of  their  legal  right  to  rescind 
the  sale,  and  partly  on  the  fact  whether 
plaintiffs  were  aware  of  their  remedy  by 
replevin,  was  erroneous. — Bach  v.  Tuch,  7 
N.  Y.  S.  611. 

7.  In  replevin  against  an  assignee  for  the 
benefit  of  creditors  for  goods  alleged  to 
have  been  obtained  by  the  assignor  from 
plaintiffs  through  false  representations,  it 
appeared  that  plaintiffs  had  theretofore 
sued  the  assignor  for  the  price  of  the  goods, 
and  levied  an  attachment  thereon.  It  also 
appeared  that  before  the  attachment  suit 
plaintiffs  had  made  affidavit  that  the  as- 
signor's said  statements  were  untrue. 
Held,  that  the  evidence  justified  a  finding 
that  plaintiffs  knew  the  falsity  of  said 
statements  at  the  commencement  of  the  at- 
tachment suit,  and  therefore  had  elected 
to  proceed  on  the  contract. — Myers  v.  "Ta- 
ber,  7  N.  Y  8.  857. 

8.  In  an  action  against  an  assignee  for 
benefit  of  creditors  to  recover  goods  sold 
to  his  assignors,  on  the  ground  tliat  the 
assignors  bought  the  goods  with  intent  to 
defraud,  the  testimony  of  the  assienor  that 
he  did  not  buy  with  such  intent  is  admissi- 
ble.—Morris  V.  Wells,  7  N.  Y.  8.  61. 

9.  The  rule  that  one  seeking  to  recover 
goods  from  a  fraudulent  purchaser  must 
return  or  tender  the  money  paid  therefor 
is  not  applicable  to  an  action  for  the  recov- 
ery of  tne  goods  from  a  third  person,  who 
is  not  a  bona  fide  pnrchaser  for  value. — 
Dolle  V.  Khinehart,  7  N.  Y.  8.  781.  , 

Besale. 

10.  Plaintiff  contracted  to  deliver  25 
bales  of  hops  to  defendants  at  17  cents  a 
pound.  Defendants  refused  IS  bales  as  un- 
merchantable. Plaintiff  sold  the  16  bales 
for  8  cents  a  pound,  and  sued  for  the  dif- 
ference. If  any  notice  of  intent  to  resell 
the  bops  was  given  to  defendants,  it  was 
after  the  resale  and  pavment  therefor,  un- 
der an  agreement  to  deliver  the  hops  to  the 
purchaser  unless  defendants  would  pay  15 
cents  for  them.  Held,  that  the  sale  was 
sufficiently  complete  to  render  the  notice 
unavailing  to  charge  defendants.— Case  v. 
Simonds,7K.  Y.  8.  25& 

11.  Where  the  hops  were  rejected  No- 
vember 7th.  and  the  resale  was  December 
26th,  and  the  notice,  if  given  at  all,  was  at 
about  that  time,  it  was  too  late. — Case  v. 
Bimonds,  7  N.  Y.  8.  258. 

Action  for  price. 

12.  In  an  action  for  the  value  of  gun- 
powder consigned  to  defendants,  they  con- 
tended that  it  had  been  consigned  to  one 
W.,  and  not  to  them.  Plaintiff  testified 
that  the  contract  of  the  sale  was  directly 
with  defendants,  and  that  he  had  sent  it  to 
W.  for  defendants,  and  by  their  directions. 
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Plaintiff  introduced  a  letter  to  him  from 
one  of  defendants,  Btating  tliat  he  bad 
never  had  an  invoice  of  the  powder  sent  to 
"Weed  Mines,"  and  that  if  plaintiff  would 
send  him  a  statement  he  would  render  him 
an  account.  "Weed  Mines"  was  the  place 
where  W.  had  his  storage  magazine.  Held, 
that  the  evidence  showed  that  the  contract 
for  the  powder  was  with  defendants,  and 
that  it  was  sent  to  W.  for  them,  and  by 
their  directions. — ^Howe  v.  Morehouse,  7 
N.  Y.  8.  988. 

18.  Plaintiffs  entered  into  contract  to  sell 
defendant  bananas  to  be  shipped  on  de- 
fendant's steamer  from  the  West  Indies, 
with  the  provision  that  they  should  not  be 
cat  until  the  steamer  arrived.  When 
the  steamer  arrived  the  fruit  had  been  cut 
several  days,  but  it  was  accepted  by  the 
captain  of  the  steamer,  and  taken  to  New 
York,  where  it  was  sold  by  defendant  at  a 
loss,  on  account  of  its  damaged  condition. 
Held,  that  defendant  was  liable  for  the 
price  of  the  fruit,  less  the  amount  of  dam- 
ages sustained  by  reason  of  its  being  cut 
before  the  arrival  of  the  steamer. — Las- 
celles  v.  Miller,  7  N.  Y.  S.  447. 

14.  Plaintiffs  delivered  a  pair  of  horses 
to  defendant's  coachman,  with  a  notice 
that  they  would  cost  1200  more  than  a  for- 
mer pair,  which  message  was  given  to  de- 
fendant, who  kept  and  used  the  horses 
from  that  time.  She  told  her  coachman 
plaintiffs  would  have  to  see  her  son,  who 
did  all  her  business;  but  the  message  was 
not  given  to  plaintiffs.  Held,  defendant 
was  liable  for  the  |200.— Doerr  ▼.  Woolsey, 
7  N.  Y.  8.  662. 
Action  for  price— Eridenoe. 

16.  Where  by  a  memorandum  for  the  sale 
of  lumber  it  was  to  be  shipped  in  three 
lots,  in  an  action  for  the  price  of  the  third 
lot  of  lumber,  the  defense  bein^  a  breach 
of  the  contract  by  plaintiffs,  evidence  re- 
lating to  the  former  shipments  was  admis- 
sible, as  a  necessary  part  of  the  history  of 
the  transaction,  and  as  showing  the  inter- 
pretation given  to  the  contract  oy  defend- 
ants, and  also  as  showing  perforinance  by 
plaintiffs  up  to  the  alleged  refusal  of  de- 
fendants to  perform  their  part. — Hurd  v. 
Bovee,  7  N.  Y.  8.  841. 

16.  In  an  action  for  the  price  of  barley 
sohl  "at  market  price"  it  appeared  that  de- 
fendant told  plaintiff  that  by  the  "market 
price"  he  meant  "just  what  the  paper 
quotes,"  whereupon  plaintiff  bought  the 
commercial  paper  of  the  day  before,  the 
issue  of  the  day  of  the  sale  not  containing 
any  quotations  of  barley.  Held,  that  the 
paper  was  admissible  to  show  the  price  for 
which  the  barley  was  sold. — Gilbert  T. 
Manning,  7  N.  Y.  8.  220. 

Buyers'  remedies. 

17.  A  bill  of  sale  was  of  "five  hundred 


(600)  to  six  hundred  (600)  tons  iMinitio 
bulk,  «  •  •  delivered  ez  vessel  in  New 
Yoric  harbor.  Shipment  to  be  made  from 
a  German  port  by  sailing  vessels."  Dur- 
ing the  voyage  the  kainit  was  dama^d  bj 
the  seas.  Held,  that  the  purchasers  wen 
entitled  to  recover  from  the  seller  tbe  dif- 
ference between  the  contract  price  and  the 
market  price  of  the  kainit  when  receiTSd. 
— Tinsley  v.  Weidinger.  7  N.  Y.  8.260. 

18.  Retention  by  the  purchasers  of  goodi 
shipped  to  them  under  a  contract  fur  the 
sale  of  all  the  goods  of  a  certain  descrip- 
tion then  owned  by  the  seller,  bat  which 
contains  no  warranty  of  quality,  withom 
offering  to  return  the  goods  or  notifjini 
the  seller,  after  inspection,  that  partof  the 
goods  do  not  answer  tbe  description  con- 
tained in  the  contract,  constitutes  a  wiirer 
of  their  right  to  damages  on  that  grouni- 
Shaw  V.  Lighthouse,  7  N.  Y.  a  »71. 

Conditional  sale. 

19.  If  personal  firoperty  is  sold  and  de- 
livered under  an  agreement  that  the  title 
shall  not  pass  until  the  negotiable  notes 
given  for  the  purchase  money  are  fully 
paid,  the  seller  can.  on  default  in  psymeoi 
recover  in  trover  the  value  of  the  goodi 
from  the  assignee  for  the  benefit  of  cred- 
itors of  the  purchaser,  without  first  tender- 
ing the  unpaid  notes;  as  to  deny  bim  i  re- 
covery without  such  tender  would  be  to 
virtuMly  confine  him  to  the  security  of  the 
property,  when,  by  the  contract,  he  isalio 
entitled  to  rely  on  the  purchaser's  promise 
to  pay.— Brewer  v.  Ford,  7  N.  Y  &  24t 

Savings  Banks. 

See  Bank*  and  Banking,  6-9. 
Actions  against,  see  InterpUader,  3, 


SCHOOLS  AND  SOHOOL-DIS- 
TBICTS. 

Contracts  —  Authority     of    school 
board. 

Under  Laws  K.  Y.  1856,  c.  129,  creatio; 
the  defendant  board  of  education,  the 
board  had  power  "to  contract  witli  ud 
employ  all  teachers  in  the  school  under 
their  charge,  and  also  a  Janitor  and  libra- 
rian, and  at  their  pleasure  to  remove  them.' 
By  a  resolution  of  the  board  plaintiff  was 
appointed  Janitor,  "to  hold  Uiat  position 
during  the  pleasure  of  the  board  at  an  u- 
nual  salary, "etc.  These  terms  were  em- 
bodied in  a  contract  which  plaintiff  signed. 
Held,  that  the  board  had  power  to  remoTe 
the  Janitor  at  their  pleasure,  which  power 
became  a  term  of  the  contract  with  plain- 
tiff; and  his  removal  before  the  end  of  the 
year  gave  plaintiff  no  cause  of  action.- 
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Weidman  ▼.  Board  of  Education,  7  N.  T.  S. 
S09. 

SEDUCTION. 

Civil  action — ETldenoe. 

1.  In  ao  action  for  seduction  of  plain- 
tifTs  minor  daughter,  evidence  tiiat  defend- 
ant by  fraud  obtained  plaintiff's  consent  to 
take  away  the  daughter;  that  he  then  se- 
duced her;  and  that,  after  she  yrta  informed 
that  he  could  not  marry  her,  she  took 
poison,  said  she  did  not  want  to  live,  and 
died  four  days  after  having  left  home, — is 
sufficient  to  submit  to  the  jury  the  ques- 
tion whether  plaintiff  was  damaged  by  the 
seduction,  as  it  authorizes  an  inference  that 
the  daughter  was  ill,  and  unable  to  render 
Mrvice  at  the  time  she  took  poison,  and 
that  this  condition  was  caused  by  the  se- 
duction.—Lawyer  V.  Fritcher,  7  N.  Y.  S. 

3.  Where  defendant,  in  an  action  for  the 
seduction  of  plaintiff's  minor  daughter,  al- 
leges that  plaintiff  consented  to  his  taking 
the  daughter  away,  evidence  of  circum- 
stances at  that  time  and  preceding  it  is  ad- 
missible to  show  that  such  consent  was  ob- 
tained by  fraud;  it  being,  in  that  case,  no 
defense.— Lawyer  v.  Fritcher,  7  N.  Y.  S. 
909. 

Senrant. 

See  Moitet  andStnant, 

Service  of  Process. 

See  Wriit. 

On  foreign  corporation,  see  Oorporatiotu, 
14 

SET-OFF  AND  COUNTEJEt- 
OLAIM. 

Pleading  by  amendment,  see  Pltading,  10. 

When  allowed. 

1.  An  undertaking  executed  to  obtain  the 
arrest  of  the  maker  of  a  note  for  false  rep- 
resentations is  a  statutory  indemnity  in  the 
nature  of  a  penalty,  and  not  a  contract, 
and  in  an  action  thereon  by  the  assignee  of 
the  maker  of  the  note  the  obligors  cannot 
counter-claim  the  note  assigned  to  them  by 
the  promisee.— Fnrber  v.  McCarthy,  7  N. 
Y.  S.  613. 

2.  In  an  action  for  rent  defendant  may 
•et  ap  a  counter-claim  for  conversion  of 
certain  articles  alleged  to  have  been  taken 
from  the  premises  by  plaintiff  and  wrong- 
fully applied  on  the  rent  claimed,  as  the 
two  causes  arise  out  of  the  same  transac- 
tion, within  the  meaning  of  Code  Civil 
Proc.  y.  Y.  §  sol,  defining  connter-claims. 
— Littman  v.  Cdulter,  7  N.  Y.  a  1. 


Pleading. 

3.  In  an  action  for  rent,  the  nnswer  ad- 
mitted the  rent  due.  but  set  up  as  a  counter- 
claim that,  notwithstanding  a  covenant  for 
quiet  enjoyment  in  the  lease,  plaintiff 
brought  suit  against  defendant  for  the  for- 
feiture of  the  lease,  without  probable  cause; 
that  defendant  recovered  judgment;  and 
that  by  reason  of  the  action  defendant  was 
greatly  damaged  in  his  business  Held, 
that  such  counter-claim  was  demurrable, 
because  it  alleged  neither  a  breach  of  the 
covenant,  nor  a  malicious  prosecution,  and 
also  because  it  sounded  in  tort,  and  did  not 
arise  out  of  plaintiff's  cause  of  action. — 
Rhinelander  ▼.  Martin,  7  N.  Y.  S.  1S4 

Settlement. 

See  Pt^/ment. 

Of  case,  see  ApjMOl,  6-11. 


Defective, 
81-2S. 


Se-virers  and  Drains. 

see    MtmieiptU    Corporation*, 


SHEBIFFS  AND    CON- 
STABLES. 

Failure    to    execute  process — Evi- 
dence. 

In  an  action  against  a  sheriff  for  neglect- 
ing to  arrest  a  judgment  debtor  on  an  exe- 
cution against  his  person,  evidence  of  di- 
rections given  by  plaintiff  to  a  former 
sheriff  as  to  another  execution  against  the 
debtor,  on  the  same  judgment,  is  inadmis. 
sible.— Mitchell  v.  Baucus,  7  N.  Y.  a  OL 

Shipping. 

See  OoXtion;  Maritime  Lieru;  Marin»  Lt- 
ttiranet. 

Slander. 

See  IaM  aiul  Slandtr. 

Societies. 

Bee  Attoeiation$. 

SPECIFIC  PESFOBMANOE. 

Contracts  enforceable. 

1.  A  contract  to  buy  a  lease  of  premises 
known  as  "75  Fourth  Avenue"  cannot  be 
enforced  whereit  appears  that  one  wall  of 
the  building  in  question  is  not  on  the  de- 
mised premises,  as  the  vendor's  title  is  to 
that  extent  defective. — Drake  t.  Shiels,  7 
N.  Y.  a  209. 

S.  Specific  performance  of  a  contract  to 
convey  land  will  be  granted  where  it  ap- 
pears that  plaintiff  was  the  sole  purchaser. 
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and  was  tbe  party  to  whom  the  deed  was 
to  be  made;  that  time  was  not  of  the  es- 
sence of  the  contract,  and  that  the  time 
for  completing  it  had  several  times  been 
postponed,  and  payments  received  there- 
after: that  plaintiff  was  in  possession,  and 
bad  made  valuable  improvements;  that  no 
notice  had  been  given  him  that  defendant 
intended  to  terminate  the  contract;  and 
that  a  conveyance  to  a  third  person  was 
without  consideration,  aod  with  notice  of 
plaintiff's  claim.— Cordes  t.  Eenney,  7  N. 
Y.  8.  849. 

Contracts    enforceable  —  Part   per- 
formance. 

8.  In  an  action  for  specific  performance 
of  a  parol  contract  for  sale  of  land,  one  S., 
who  had  been  agent  for  defendant  C.  for 
20  years,  wrote  to  him  in  March  that  he 
had  seen  the  land  In  question,  as  directed, 
and  paid  tbe  tax  on  it;  that  plaintiff  wished 
to  buy  it,  and  desired  to  know  the  price. 
Defendant  replied:  "My  price  is  $250. 
Please  tend  that  business  for  me.  "  S.  tes- 
tified that  three  days  later  he  took  the  let- 
ter to  plaintiff's  house,  who  agreed  to  take 
the  land,  and  he  so  wrote  defendant  C,  but 
got  no  reply.  Plaintiff  took  immediate 
possession  of  the  land,  built  and  repaired 
fences,  grubbed,  cut,  and  burned  under- 
brush, etc.,  up  to  May,  when  defendant 
W.,  who  had  subsequently  got  a  deed  of 
the  land,  forcibly  ousted  her,  and  retained 
possession.  Defendant  C.  said  he  had  re- 
fused to  sell  to  W.'s  agent,  as  plaintiff  was 
going  to  have  the  land.  Held,  that  the 
evidence  sustained  a  finding  that  plaintiff 
took  possession  from  defendant's  lawful 
agent,  and  exercised  sufficient  acts  of  own- 
ership and  performance  under  the  contract 
to  take  it  out  of  the  statute  of  frauds.— 
Van  Epps  v.  Qock.  7  N.  Y.  a  81. 

Spirituoiis  Liquors. 

See  Intoxicating  Liquon. 

STATUTES. 

Construction,  see  Meehaniet'  lAmt,  X. 
Titles,  see  CvMUtutiowil  Lane,  1. 

Bepeal. 

1.  The  subject-matter  of  Act  N.  Y.  April 
24, 18d5,  relating  to  the  commissioners  of 
parks,  having  been  dealt  with  by  Laws 
1874,  c.  604,  provisions  of  the  former  not 
contained  in  the  latter  will  be  presumed 
to  have  been  intentionally  omitted. — In  re 
Kew  York  Institution  for  the  Instruction 
of  the  Deaf  and  Dumb,  7  N.  Y.  8.  8«0. 

2.  As  Laws  N.  Y.  1885,  c.  188,  contains  a 
clause  repealing  several  statutes,  without 
mentioning  Laws  1884,  c.  202,  and  as  the 
legislature  declared  the  act  of  1885  to  be 


sopplemental  to  and  in  aid  of  the  set  of 
18d4,  it  is  clear  that  the  legislative  intent 
was  that  the  act  of  1885  should  not  repeal 
that  of  1884.— People  v.  Harris,  7  N.  Y.  S. 
773. 

Pleading  statutes. 

8.  In  an  action  for  the  alleged  nep;Ugeot 
killins  of  plaintiff's  intestate,  which  oc- 
curred in  New  Jersey,  the  complaint  al- 
leged "that  tbe  laws  of  the  state  of  New 
Jersey  are  similar  to  those  of  the  state  of 
Kew  York,  and  give  to  the  personal  rep 
resentatives  of  a  deceased  person  aright 
of  action  In  sach  cases,  the  same  as  pro- 
vided for  by  the  laws  of  this  state. '  uM, 
that  this  was  only  an  averment  of  plsln- 
tiff's  conclusion  that  the  statutes  of  the 
two  states  were  similar,  and  therefore  that 
her  complaint  did  not  state  facts  snlBcieot 
to  constitute  a  cause  of  action,  within  the 
requirements  of  Code  Civil  Proc.  X.  T. 
§  481.— Fagaa  t.  Strong.  7  K.  Y.  &  »Ul 


STATUTES  CITED  AUD 
COXSTBUED. 

NBW  YORK. 

CosB  CrviL  Pbookoubb. 

Ch.  10,  tit.  1,  art.  4 -712 
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$581 680 

S546 651 

S  578  (amend.  1886) 157,  158,873,  928 

S588 921 
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1848,  ch.818. 188 

1848,  oh.  87,  84 897 

1844,  oh.  824,  8 1 51 

1845,  ch.  150,  S  8  (Act  1845) 897,298 
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1848,  oh.  819,  S  6 807 

1848 236 

jg^ 886 

1850*  cfiio,'  s'lS.*.".*.'.",'.'.*.'. '.'. 881 

1858. «8,»* 


856,  Ota.  120 309 
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096,686 

857,  ch.689 888 
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"^,  Oh.  478 772,73 

S,  Oh.  488,81 34,35 

i. ••.•.•..,.•...••. ».♦«»«. »fflft|  686 

868,  Oh.  422 35 

868,  oh.608 »«I 

865,  Oh.  773 431 

8Bfl,  ch.l88 807 
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ch.  847,  p.  435) 19.80 

876,  ch.  416 866 
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880,  ch.  876,  8  9 Ot 

880,  ch.  344,  SS  7-«,  16 615,616 

880,  ch.  377,  S  7 680-63S 

880,  ch.  472  (Act  1880) 936 

.880,  oh.  648,  8  8  (amends.  1881. 1888, 1885) 

sao.891 

881,  Ota.  861. 8» 

881,  oh.  696. 43 

881,  ch.70a l«i 

881 887 

882,  Oh.  78 m 

-^,  Oh.  888,  $81,» 88fi 

S,  oh.  402,  subd.  89,  8  1 S9» 

8,oh.409,  S269 4 

S,  oh.  410,  SS  86,  277,  144A,  1447,  1458. . . . 

198,  466,  648,  648,  684,  686,  688,  K« 
1888,  Ota.  176,  818 4ji» 


Digitized  by 


Google 


INDEX. 


1043 


1883,  ch.  Sm 687 

1888,  (Laws  1886,  ch.  29,  p.  87,  S  1) .. ..124, 123 
18S4,  ch.106. 858 

1884,  ch.  202,  S  8 774-776 

1884,  oh.  270. 941 

1884,  oh.  381 99,  521,622.951 

1884,  ch.  410  (pp.  488,  489) ... .  124,  685,  687,  688 
1884,  oh.  434 589 

1884,  ch.  516 455 

1884 788,789,797 

1885,  oh.  181 686 

1886,  ch.  188,  »  14 775,  n8 

1885,  ch.  236 803 

1886,  oh.  255,  H  5,  87,  28,  80,  81,  84. 818-820 

1885,  ch.  343,  Jl  1,  2,  4,  6,  2.-> 

6,  8,  196,  600,  767,  772,  778 
1885,  ch.  882,  {  8 445,446 

1885,  ch.  488, 1  22 696 

1886,  oh.  489 789,790,796,797 

1886,  oh.  501 890 

1886,  S  2 666,666 

1886,  oh.  262 834 

1886,  ch.  288 878 

1886,  oh.  297 102 

1886,  oh.  852 816 

1886,  oh.  693,  H  a5,  87 684,688 

1886,  oh.  656, 1 15 866,915 

1886  (amend.  1887) 149,790,797 

1887,  oh.  192 806 

1887,  oh.  946 681 

1887,  ch.  464  (Act  May  19, 1884,  K  l-«) . . .  ■  184 
1887,  ch.  608  (Act  1887) ...  .46,  216,  622,  698,  699 

1887,  oh.  618  (snbd.  29) 806 

1887,  oh.  718  (Amend.  Laws  1885,  f  1) 

209,  617,  622,  594,  595,  696,  858 

1887,  ch.  716,  H  8,  4 790,796.797 

1888,Jnne4 68,54 

1888,  oh.  88 218 

1888,  oh.  119,  p.  168,  J  1 124 

1888,  oh.  489 146,148,150,151,813 

1888,  oh.  607 96 

1888,  oh.  588 .628,631 

1889,  oh.  186  (Buhds.  25,87) 806 

1889,  oh.  876 806 

Stock. 

Live-Btock.  kiUing  by  locomotlTe,  Me  BaO- 
road  Oompmu«$,  IS. 

Street. 
Bee  .V«»<e^pal  Oorporationt. 

Summoiuk 

Service  on  non-residents,  see  Writs. 

Supersedeas. 

Of  execution  against  the  person,  see  Exe- 
cution, 14-17. 

Sapplementary  Frooeedings. 

See  Bxteution,  8. 

TAXATION. 

See,  alto.  Municipal  Corporatlont,  41, 48. 
Correction  of  errors  in  assessment  rolls, 
see  Mandamut,  S. 


Inheritance  and  legacy  tax,  see  Deteent  and 

Dutribution,  1-6. 
Of  costs,  see  Cotti,  10. 

In  general. 

1.  The  legislature  has  the  power  to  levy 
taxes,  and  to  apportion  the  burden  among 
the  property  holders,  and  may  refer  to  a 
void  assessment  for  the  purpose  of  fixing 
the  amount  of  the  tax,  and  the  property  on 
which  it  is  levied.— In  re  Flower,  7  N.  Y.  S. 
866. 

2.  The  legislature,  in  ratifying  and  re- 
levyJng,  by  Laws  N.  Y.  1886,  c.  656,  the 
void  tax  assessed  in  1880,  in  Long  Island 
City,  had  the  power  to  levy  interest  on  the 
same  from  the  date  of  the  void  assessment 
—People  T.  Blecl^wenn,  7  N.  Y.  8.  »14 

Taxable  property. 

8.  Rents  not  due  on  leases  for  years  are 
not  taxable  as  personal  property. — People 
V.  McComber,  7  N.  Y.  8.  71. 

4.  Debts,  securities,  and  obligatioDS  are 
taxable,  though  they  are  not  due. — People 
V.  McComber,  7  N.  Y.  8.  71. 

6.  The  fact  that  the  owner  of  personalty 
changed  it  into  real  estate,  and  then  exe- 
cuted leases  for  years  thereon  in  order  to 
avoid  taxation  on  personal  property,  does 
not  affect  the  assessment,  which  must  be 
governed  by  the  legal  position  of  the  prop- 
erty at  the  time  thereof. — People  v.  Mo- 
Comber,  7  N.  Y.  8.  71. 

AiBseasment. 

6.  Laws  N.  Y.  1880,  c.  642,  §  8,  as  amend- 
ed by  Laws  1881,  c.  861,  provides  that  if  a 
corporation,  during  any  year,  makes  div- 
idends amounting  to  6  per  cent,  or  more 
on  the  par  of  its  capital,  then  it  is  to  pay  a 
tax  of  one-quarter  mill  on  the  capital 
stock  for  each  1  per  cent,  of  dividends; 
but  if  there  are  no  dividends,  or  the  divl 
dends  are  less  than  6  per  cent.,  then  the 
tax  shall  be  at  the  rate  of  1^  mills  on  each 
dollar  of  the  value  of  the  stock.  Held,  that 
it  was  the  clear  intention  of  the  statute, 
where  the  dividend  was  less  than  6  per 
cent,  on  the  par  value  of  the  stock,  that 
the  tax  should  be  H  mills  on  the  actual 
value  of  the  stock,  though  the  aggregate 
tax  would  be  greater  than  a  tax  computed 
on  a  dividend  of  6  per  cent — People  t. 
Delaware  &  H.  Canal  Co.,  7  N.  Y.  8.  890. 

7.  An  assessment  is  presumed  to  be  cor- 
rect only  until  the  contrary  is  shown. — 
I'eople  V.  McComber,  7  N.  Y.  a  71. 

Bevlew. 

8.  Laws  N.  Y.  1880.  c.  868,  provides  that 
the  supreme  court  may  allow  certiorari  on 
the  petition  of  any  person  or  corporation 
assessed  and  claiming  to  be  aggrieved  to 
review  an  assessment,  when  the  petition 
shall  set  forth  that  the  assessment  is  ille- 
gal, or  is  erroneous  by  reason  of  overval- 
nation,  or  is  unequal,  etc. ;  and,  U  it  shall 
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appear  that  tbo  assessment  is  Illegal  or  er- 
roneous, the  court  may  order  it  to  be 
atricken  from  the  roll,  or  order  a  reassesa- 
ment  of  the  property,  or  correct  such  aa- 
gessment  in  whole  or  in  part,  and  testi- 
mony may  be  taken  if  necessary  to  the 
proper  disposition  of  the  matter.  Under 
this  statute  a  certiorari  wag  granted  on  pe- 
tition alleging  illegality  of  assessment  up- 
on the  grounds  of  exemption  from  taxa- 
tion, and  also  of  unequal  valuation.  Held, 
that  it  was  improper  to  grant  a  motion  by 
defendant  to  modify  the  writ  so  as  to  pre- 
vent the  relator  from  raising  any  other 
question  than  that  of  exemption,  on  de- 
fendant's affidavits  that  no  question  wag 
railed  before  them  but  that  of  exemption, 
where  an  affidavit  of  a  clerk  in  the  office  of 
relator's  attorney  stated  that  he  had  also 
objected  to  the  assessment  by  reason  of 
overvaluation,  as  the  question  was  one  af- 
fecting the  merits. — People  v.  Assessors, 
etc.,  of  Sharon,  7  N.  T.  8.  101. 

9.  A  tax  assessment  ma^  be  reviewed  on 
affidavit,  though  an  examination  is  also  al- 
lowed.—People  V.  McComber,  7  N.  Y.  8. 71. 

10.  Laws  N.  Y.  1880,  c.  269.  §  6,  provides 
that  "costs  shall  not  be  allowed  against 
assessors  or  other  officers  whose  proceed- 
ings maybe  reviewed  under  this  act  unless 
it  shall  appear  to  the  court  that  they  acted 
with  gross  ne^riigence,  in  bad  faith,  or 
with  malice. "  Held,  that  where  it  did  not 
appear  that  assessors,  in  making  up  the  as- 
sessment roll,  acted  otherwise  than  in  good 
faith,  costs  on  review  could  not  be  taxed 
against  them.— People  v.  McComber,  7  N. 
Y.%.  71. 

Sale  for  non-payment. 

11.  Rochester  City  Charter,  §94,  provides 
that  land  may  be  sold  summarily  when 
charged  with  taxes  that  have  been  due  for 
a  certain  time.  Section  91  directs  a  war- 
rant for  the  collection  of  personal  property 
taxes,  when  no  personal  property  is  found 
by  the  collector  nolding  the  warrant,  to  be 
returned  unsatisfied,  and  Laws  K.  Y.  1867, 
c.  361,  and  Laws  1842,  c.  818,  provide  for 
special  proceedings  in  such  cases.  Held, 
that  land  cannot  be  sold  summarily  in  the 
city  of  Rochester  for  personal  propertv 
taxes.— Wilcox  v.  City  of  Rochester,  TN.Y. 
8.  187. 

Taxation  of  Ck>Bt8. 

See  OoiU,  10. 

Tenant. 

See  Landlord  and  Tenajit. 

TENDEB. 

Sufficiency,  see  Mortgages,  8. 

EfTeot. 

1.  Code  Civil  Proc.  N.  T.  §§  781-784, 
provide  that,  in  actions  for  money  only,  de- 


fendant may,  before  trial,  tender  plaintiff 
the  amount  he  conceives  to  be  due  him, 
with  costs,  but  the  tender  shall  not  avail 
unless  the  money  is  accepted,  or  paid  into 
court;  and  that  where  plaintiff  proceeds  ia 
the  action  after  tender,  and  recorers  no 
more  than  the  sum  tendered,  he  sh^  pay 
costs  from  date  of  tender,  and.  where  he 
recovers  a  greater  sum,  tlie  amonnt  paid 
into  court  shall  be  deducted  therefrom. 
Before  trial  of  an  action  for  damages,  de- 
fendant made  a  tender  to  plaintiff,  which 
being  refused,  the  money  was  by  defend- 
ant paid  into  court.  On  a  verdict  being 
found  for  plaintiff,  both  parties  asked  an 
order  for  the  money.    6m.  that  it  was 

groperly  awarded  to  plaintiff,  though  she 
ad  no  knowledge  of  its  payment  into 
court  after  she  declined  the  tender.— Tay- 
lor V.  Brooklyn  El.  R.  Co.,  7  N.  Y.  a  63.i 
8.  The  statutes  and  Code  of  New  York 
make  no  distinction  between  tender  on 
award  and  tender  in  an  action  on  contract. 
—Taylor  v.  Brooklyn  BL  R.  Co..  7  N.  Y.  S. 
625. 

Testamentary  Capacity. 

See  WiO*,  1-4. 

Testamentary  PcwefrB. 

SeePowsTA 

Torts. 

See  AttauU  and  Battery;  CbOMtm;  Deceit; 

Fraud;  Libel  and  Slander/  IfeffSgeaee; 

Nuxtance;  Seplevin;  Trespaee;  Trover  mad 

Conteriion. 
Measure  of  damages,  see  Damage*,  8L 

TOWNS. 

See,  also,  Eiglueaye;  8ehooband8eJkcti-Di»- 

triet*. 
Mandamut  to  town  board,  see  Mandamue,!, 

Aotid&  by  offloera. 
On  the  death  of  an  overseer  of  the  pow 

E  en  ding  an  action  brought  by  him  assndi, 
is  duly  appointed  and  qualified  suooeaaor 
has  the  same  control  over  such  action  as 
he  would  have  had,  without  being  substi- 
tuted as  plaintiff.— Bellinger  t.  Biive.  7  K. 
Y.  8.  695. 

TRADE-MABK& 

Injunction. 

1.  Defendant,  in  the  preparation  aad 
sale  of  a  medicine,  imitated  exactly  the 
name  of  the  medicine,  the  description  of 
it,  the  directions  for  its  use,  and  the  desipi 
of  the  wrappers  used  by  plaintiff.  The 
inner  wrapper  of  plaintiff's  medicine  de- 
scribed it  as  "prepared  by  Dr."  IkL.  who 
had  originally  prepared  it,  and  sold  out  ha 
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interest  to  pUintiff,  bnt  the  outer  wrapper 
described  it  as  prepared  by  plaintiff.  M. 
had  either  assumed  or  acquired  from  his 
business  the  title  of  "Doctor. "  HM,  that 
the  statements  as  to  its  preparation  were 
not  a  fraud  on  the  public,  and  constituted 
no  defense  in  a  suit  by  plaintiff  to  enjoin 
such  use  by  defendant. — D.  Ransom,  Son 
&  Co.  V.  Ball,  7  N.  Y.  B.  288. 

3.  The  use  of  the  word  "Magnetic"  in 
the  title,  M.'s  "Universal  Magnetic  Balm. " 
where  there  was  no  pretense  that  the  liquid 
possessed  any  magnetic  qualities,  does  not 
show  any  fraudulent  intent  to  deceive  the 
public  which  would  deprive  plaintiff  of  its 
right  to  an  injunction.— D  Ransom,  Son  & 
Co.  ▼.  Ball,  7  N.  Y.  8.  288. 

TBESFASS. 
Evidence. 

In  an  action  for  trespass  for  cntting  tim- 
ber on  plaintiff's  land,  one  witness  testified 
that  he  had  pointed  out  to  plaintiff  the 
place  where  he  cut  the  timber,  and  another 
testified  that  he  had  pointed  out  to  plaintiff 
the  place  whence  he  drew  the  timber. 
Plaintiff  himself  testified  that  the  places  so 
pointed  out  were  on  his  land.  The  first 
witness  also  testified  that  in  cutting  the 
Umber  he  did  not  cross  the  line  separating 
defendant's  land  from  plaintiff's,  and  de- 
fendant testified  that  alter  tbe  timber  was 
cut  it  was  drawn  to  plaintiff's  land  for 
more  convenient  removal.  Held,  that  a 
verdict  for  plaintiff  was  contrary  to  the 
evidence. — Wedge  ▼.  Spencer,  7  K.  Y.  8. 
178. 

TRTAT.. 

See.  also.  Appeal;  OtrHoran;  Jvdgtntnt; 
New  Trial;  Witnett. 

Objections  to  evidence,  see  Aeeount  Stat- 
ed, 2. 

Conduot  of  trial  —  Physical  exam- 
ination. 

1.  In  an  action  for  personal  iniuries, 
plaintiff's  counsel  could  properly  refuse  to 
submit  plaintiff  to  an  examination  of  phy- 
sicians, as  proposed  by  defendant— Mc- 
Swyny  v.  Broadway  &  S.  A.  B.  Co.,  7  N. 
Y.  8.  456. 

Objections  to  evidence. 

2.  An  objection  to  the  testimony  of  a 
witness  as  to  a  statement  made  to  him  by 
another  witness,  because  the  latter  was  not 
asked  if  he  had  made  such  a  statement,  is 
properly  overruled  where  the  questions 
asl^ed  both  witnesses  were  directed  to  the 
same  subject-matter. — Voltz  v.  Wilson,  7 
N.  Y.  8.  176. 

Instraotions. 

8.  On  issues  of  fact,  where  the  testi- 
mony is  conflicting,  it  Is  not  error  for  the 
court  to  refuse  to  take  tbe  case  from  the 


jury  because  witnesses  on  one  aide  largely 
outnumber  those  giving  contradictory  tes- 
timony on  the  other;  nor  is  it  error  to  re- 
fuse to  instruct  the  jury  that  credit  should 
not  be  given  to  plaintiff's  testimony  be- 
cause it  In  some  respects  contradicts  testi- 
mony given  by  him  at  a  former  trial, —these 
being  circumstances  affecting  the  weight 
of  evidence  and  credibility  of  witnesses, 
and  proper  matters  for  the  consideration 
of  the  jury. — Cleveland  v.  New  Jersey 
Steam-Boat  Co.,  7  N.  Y.  8.  28. 

4.  A  refusal  to  charge  as  requested  is  not 
error,  where  the  court  has  already  substan- 
tially charged  the  same  proposition. — An- 
derson V.  John  Hancock  Mut  Life  Ins.  Co., 
7N.  Y.  B.601. 

5.  The  refusal  of  a  request  to  submit  a 
single  question  of  fact  to  a  jury  is  not  er- 
roneous, unless  a  finding  of  that  fact  in  the 

Eartjr's  favor  would  conclusively  determine 
is  right  to  a  verdict. — Benson  v.  Towns- 
end,  7  N.  Y  8.163. 

6.  Where  defendant's  request  to  submit 
a  question  to  the  jury  has  been  granted, 
and  on  another  ground  he  asks  a  direction 
of  a  verdict,  he  waives  the  right  of  sub- 
mission, and  consents  to  the  decision  of 
law  and  fact  by  the  court. — Oreen  ▼.  Shute, 
7  N.  Y  B.  646. 

7  When  a  party  asks  the  direction  of 
the  verdict  in  his  favor,  and  on  a  denial  re- 
quests the  submission  of  only  one  fact  to 
the  jury,  he  submits  tbe  determination  of 
all  other  facts  involved  to  the  court. — Ben- 
son V.  Townsend,  7  N.  Y  8.  163. 

8.  Where  both  parties  request  the  direc- 
tion of  a  verdict,  neither  can  afterwards  ob- 
ject that  there  were  questions  of  fact  which 
should  have  been  submitted  to  the  jury. — 
Green  v.  Shute.  7  N.  Y.  8.  645. 

9.  Where  each  party  has  requested  a  di- 
rection of  a  verdict  in  his  favor,  neither, 
can  complain  after  judgment  that  a  direc- 
tion was  improper,  though  there  was  a  dis- 

Euted  question  of  fact  which  either  might 
ave  required  to  be  submitted  to  the  jury. 
—Green  v.  Shute,  7N.  Y.  8.  69. 

Exceptions. 

10.  After  the  cause  was  g^ven  to  the  jury 
a  recess  was  taken,  and  plaintiff's  counsel 
retired  to  prepare  his  exceptions  to  the 
charge,  but  before  he  returned,  and  before 
the  expiration  of  the  recess,  the  jury  had 
come  into  court,  rendered  their  verdict, 
and  been  discharged.  Held,  that  the  ex- 
ceptions were  properly  disallowed. — Ban- 
ker V.  Fisher,  7  N.  Y.  8.  783. 

Verdict. 

11.  In  a  civil  action  tried  before  a  justice 
of  the  peace,  after  the  jury  had  retired  the 
justice  entered  their  room.and  said  to  them: 

It  takes  agood  deal  of  time  and  expense  to 
try  these  lawsuits,  and  it  seems  as  though 
yon  ought  to  agree. "    One  juror  said  they 
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Stood  two  to  four,  and  the  Justice  replied: 
"You  are  go  near  togetber  ttiat  you  had 
better  agree."  A  verdict  was  soon  after 
returned.  Held  that,  however  honest  the 
motives  of  the  justice,  his  interference 
with  the  deliberations  of  the  jury  was  un- 
warrantable, and  the  Judgment  must  be 
reversed. — Valentine  v.  Kelly,  7  N.  T.  B. 
184. 

12.  In  an  action  for  wrongful  detention 
of  plaintiff's  goods,  the  fact  that  the  Jury 
disagree  ss  to  one  defendant  does  not  af- 
fect their  verdict  against  the  others,  and  is 
not  prejudicial  to  the  latter,  though  the 
complaint  alleges  a  conspiracy  between 
all  of  the  defendants. — Lockwood  v.  Bart- 
lett.  7  N.  Y.  8.  481. 

18.  Though  the  findings  on  feigned  is- 
sues, submitted  to  the  jury,  if  adopted, 
would  entitle  plaintiff  to  the  relief  demand- 
ed, the  Judge  who  presided  at  the  trial 
may,  on  trial  at  special  term,  disregard 
such  findings  and  find  for  defendant— Bid- 
way  v.  Sidway,  7  N.  Y.  8.  421. 

14  Afindingof  fact  that  "defendant,  by 
false  and  frandulent  representations  of  law 
and  fact,  induced  the  plaintiffs  to  execute" 
a  deed,  states  a  mere  conclusion  of  law, 
and  is  not  sufficient  to  Justify  a  Judgment 
setting  the  deed  aside.-— Smith  v.  Smith,  7 
N.  Y.  8. 198. 
Verdict — ^Inconsistent  findings. 

16.  Plaintiff  assigned  to  defendants,  his 
creditors,  his  interest  in  certain  patents,  by 
an  instrument  in  which  defendants  agreed 
to  furnish  funds  and  pay  a  certain  debt 
The  latter  reserved  the  right  to  terminate 
the  agreement,  and  it  was  provided  that 
they  should  "retain  their  interest  and 
claims  herein  till  they  shall  be  fully  paid" 
their  debt  "up  to  such  time  as  they  shall 
terminate  this  agreement  but  they  shall 
upon  payment"  of  the  debt  due  them  "re- 
assign their  interest  in  said  inventions." 
Htld,  that  a  fludlng  that  no  fraud  was  prac- 
ticed towards  plaintiff  in  regard  to  such 
assignment  was  not  inconsistent  with  a 
finding  that  defendants  held  it  as  collateral 
security.— Barry  v,  Coville,  7  N.  Y.  8.  86. 
Trial  by  court. 

16.  Where  the  court,  under  Code  ClTil 
Proc.  N.  Y.  8  1028,  providing  that  it  must 
determine  the  facts  of  the  case  which  are 
submitted  to  it  by  either  party,  has  found 
that  certain  conveyances  are  not  fraudu- 
lent, it  is  not  required  to  determine  the 
truth  of  facts  tending  to  show  fraud.— Mul- 
ford  v.  Yager,  7  N.  Y.  8.  88. 

tbov:eb  and  coitvbr- 

SION. 

What  constitutes. 

1.  In  an  action  for  conversion  of  goods, 
in  which  plaintiffs  claimed  a  special  prop- 


erty as  factors,  plaintiffs  admitted  that  Ukt 
baa  notified  their  consignors  that  the;  hii 
sold  the  goods,  but  showed  that  their  con- 
signors refused  to  ratify  the  sale.  But  it 
appeared  that  plaintiffs  persisted  in  claim- 
ing that  the  sale  was  bona  fide  and  irrer- 
ocable;  that  the  sale  was  a  formal  one, 
an  account  of  it  appearing  on  plaintiib' 
books;  that  they  permitted  their  vendee  to 
sell  and  deliver  the  goods;  that  defenduu, 
in  good  faith,  bought  the  goods  of  pliii- 
tiffs'  vendee,  and  paid  him  for  them;  and. 
though  plaintiffs  attempted  to  show  that 
the  sale  was  rescinded  as  between  them 
and  their  vendee,  no  actual  rescission  was 
shown.  Plaintiffs  did  not  request  snbmii- 
sion  to  the  Jury.  Htld,  that  the  trial  court 
properlv  directed  a  verdict  fordefeDdsnta, 
as  it  did  not  appear  that  plaintiffs  had  not 
parted  with  tlieir  special  property,  and  th« 
fact  that  their  vendee  made  false  reports  to 
them  after  his  sale  to  defendants  waa  im- 
material.— ^Lane  t.  Rosenburg,  7  N.  T.  S. 
906. 

Pleading. 

2.  A  complaint  which  avers  that  deffeid- 
ant  unlawfully  converted  and  disposed  of 
certain  bonds  to  his  own  use,  showa  aucli 
a  conversion  that  no  allegation  of  demand 
is  necessary.  —  Saratoga  Gas  &  Electric 
Light  Co.  V,  Hazard,  7  N.  Y.  S.  844. 

B.  The  complaint  need  not  allege  anthei- 
tication  of  the  bonds,  as  it  would  be  a  mat- 
ter of  defense  to  show  that  they  were  not 
in  a  condition  to  be  of  value.'— Saraton 
Gas  &  Electric  Light  Co.  v.  Hazard,  7  %. 
Y.  a844. 

TETTSTS. 

Actions  by  trustees,  see  PatHei,  & 
Resulting  trusts,  see  Equity,  8. 

Express  trusts. 

1.  There  was  evidence  that  plsintilf'i 
husband,  since  deceased,  had  the  manag^ 
ment  of  her  money,  and  had  invested  part 
of  it  in  stock  certificates;  that  the  certifi- 
cates had  been  originally  made  out  in  hi> 
name,  as  trustee  for  plaintiff,  and  her  name 
afterwards  erased,  leaving  one  of  the  cer 
tiflcates  in  her  hnsband's  name  Individ- 
aally,  and  the  other  in  his  name  as  trustee, 
the  rules  of  the  companies  being  such  that 
certificates  of  stock  coold  not  be  issned  ia 
trust  without  inconvenlentse;  thatthecUn- 
dends  had  been  deposited  to  plaintiiri 
credit;  that  after  her  husband's  death  the 
certificates  were  found  in  his  vanlt,  in  ai 
envelope,  with  other  certificates  belonginj 
to  plaintiff;  that  on  the  envelope  was  in- 
dorsed plaintiff's  name,  in  her  hnibsnd'i 
handwriting,  and  a  further  indonement 
signed  by  him,  setting  forth  the  contents 
of  the  envelope,  including  the  oertificatci 
in  question,  and  directing  his  execntor  U 
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tntnsfer  fhem  to  plaintiff.  B*ld,  that  the 
evidence  established  that  the  certificates 
were  held  in  trust  for  plaintiff  by  her  hus- 
band.—Quion  Y.  Williams,  7  N.  Y.  B.  786. 
2.  C.  delivered  to  A.  a  sum  of  money, 
taking  Uie  latter's  acknowledgment,  which 
stipulated  that  the  money  was  to  be  invest- 
ed for  the  benefit  of  C.'s  daughter  H..  and 
the  interest  thereof  paid  to  her  for  the 
support  of  herself  and  children  when  C. 
should  decide  that  she  needed  it  Held 
not  a  declaration  of  trust,  such  as  to  pre- 
vent C.  from  thereafter  collecting  and  us- 
ing the  money;  as,  to  constitnte  a  trust, 
Uie  language  used  must  be  clear  and  une- 
quivocd.— In  re  Crise's  Estate.  7  N.  Y.  8. 

m. 

8.  An  assignment  of  personalty  to  a 
creditor  as  security,  and  a  subsequent  as- 
signment to  other  creditors  of  the  surplus 
that  may  arise,  do  not  make  the  first  as- 
signee a  trustee  for  the  other  creditors; 
nor  does  the  transaction  create  a  trust. — 
Boessneck  v.  Cohn,  7  K.  Y.  8.  630. 

Besultlng  trasts. 

4.  Under  Rev.  St.  N.  Y.  (7th  Ed.)  p.  2181, 
S  61,  which  provides  that  where  a  grant 
for  a  valuable  consideration  shall  be  made 
to  one  person,  and  the  consideration  shall 
be  paid  by  another,  no  use  or  trust  shall 
resnlt  in  favor  of  the  person  by  whom  sach 
payment  shall  be  made,  no  trust  will  result 
in  favor  of  a  person  who  contributes  the 
money  with  which  a  lease  is  purchased  for 
a  third  person. — Denning  v.  Kane,  7  K.  Y. 
a  704. 

Bemoval  of  trustee. 

5.  Where  a  trustee  fails  to  charge  her- 
self with  rents  received,  and  evinces  such 
carelessness  as  proves  her  an  unsafe  guard- 
ian of  others'  property,  and  her  testimony 
discloses  an  intention,  persisted  in  until 
discovery,  to  conceal  from  the  interested 
parties  her  reception  of,  and  intention  to 
appropriate,  such  rents,  she  will  be  re- 
moved as  trustee,  and  it  need  not  be  found 
that  she  is  dishonest  or  improvident. — In 
re  Smith's  Estate,  7  N.  Y.  8.  827. 

Iilabllitiea  of  trastees. 

6.  Where  one  has  been  dealing  with  a 
firm  managed  by  three  trustees,  whose 
names  are  printed  on  the  letter-heads  of 
the  firm,  he  having  received  letters  written 
thereon,  and  subsequently  he  receives, 
daring  several  years,  some  20  letters  from 
the  same  firm,  written  on  letter-heads  con- 
taining the  name  of  only  one  trustee,  the 
change  in  the  letter-head  is  notice  sufficient 
to  put  him  on  inquiry  as  to  a  change  in  the 
management  of  the  business  of  the  firm. — 
Noyea  v.  TurnbuU,  7  N.  Y.  8.  114. 

7.  The  trustees  of  an  estste,  though  they 
continue  the  business,  involving  adaitional 
liabilities,  do  not  sustain  the  copartnership 


relation;  and  a  retiring  trustee  is  not  liable 
for  purchases  in  the  course  of  the  business, 
made  after  his  retirement,  by  the  other 
trustees,  though  the  purchases  be  from  one 
with  whom  the  trustees  had  previously 
dealt,  and  who  had  no  notice  of  the  dis- 
charge of  the  trustee. — Noyes  v.  TurnbuU, 
7  N.  Y.  8.  114. 

8.  A  judgment  entered  in  the  name  of 
two  testamentary  trustees,  after  the  death 
of  one  and  resignation  of  the  other,  vests 
without  assignment  in  their  successor,  who 
can  enforce  It  by  any  proceeding  open  to 
a  Judgment  creditor. — Stokes  v.  Amerman, 
7  N.  Y.  S.  733. 

Beneficiaries — Laches. 

9.  Where  H.  alleged  that  certain  funds 
were  held  by  C.  at  bis  death  in  trust  for 
herself  and  children,  and  it  appeared  that 
C.  had  himself  appropriated  the  money, 
the  failure  of  H.  and  her  children,  who 
were  beneficiaries  under  C.'s  will,  to  file 
their  claim  against  the  executors  in  a  set- 
tlement to  which  they  were  cited  as  par- 
ties, would  estop  them  from  afterwards 
claiming  the  money.— In  re  Crise's  Estate, 
7  N.  Y.  8.  202. 

Accounting. 

10.  An  assignment  to  defendant  was  of 
all  sums  payable  to  the  assignor  for  cer- 
tain work  under  a  contract,  and  the  decla- 
ration of  trust  executed  by  defendant  pro- 
vided that  the  assignment  was  to  pay  all 
liens,  claims,  debts,  and  demands  growing 
out  of  said  work,  and  existing  against"  the 
assignor  "by  reason  of  said  work. "  Held. 
that  this  referred  to  work  to  be  done  until 
the  completion  of  the  contract,  as  well  as 
to  work  alreadv  done,  and  covered  mon- 
eys furnished  for  such  work  after  as  well 
as  before  the  declaration  of  trust.— Pen- 
dergast  v.  Oreenfleld,  7  N.  Y.  8.  829. 

11.  When  defendant  neither  denies  the 
averment  of  an  agreed  account,  nor  alleges 
any  mistake,  he  is  entitled  to  no  credits 
otl^er  than  are  contained  therein. — Pen- 
dergast  v.  Greenfield,  7  N.  Y.  8.  829. 

12.  Where  the  record  title  of  land  is  In 
one  who  holds  as  trustee  merely,  and  his 
personal  representatives  pay  off  a  mort- 
gage on  the  land  in  ignorance  of  the  trust- 
aeed,  and  to  protect  the  property,  the 
amount  of  such  payment  is  properly  de- 
ducted from  the  amount  of  rents  and  prof- 
its due  the  beneficiary.- Oarvey  v.  New 
York  Life  Ins.  &  Trust  Co..  7  N.  Y.  8.  818. 

18.  Where  a  payment  by  the  testament- 
ary trustee  has  been  directed  by  a  decree, 
it  is  error  to  charge  him  compound  interest 
on  the  sum  due.— In  re  Lawrence's  Estate, 
7  N.  Y.  S.  882. 

14.  Where  the  interest  of  a  trust  fund  is 
payable  as  income  to  a  life  beneficiary,  and 
the  securities  in  which  the  fund  has  been 
invested  are  sold  at  a  profit,  it  is  error  to 
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credit  the  profit  to  the  income  accoant,  as 
it  is  a  eain  to  the  principal,  to  which  it 
should  be  added,  to  go  eventnally  to  the 
one  entitled  to  receive  the  eorpv$.—ln  re 
Lawrence's  Estate,  7  N.  T.  a  888. 

Pleading  and  praotioe. 

16.  An  action  on  a  declaration  of  trust, 
whereby  defendant  acknowledged  that  an 
assignment  to  him  was  "in  trust  only"  to 

Say  certain  claims  against  his  assignor, 
rought  by  one  of  such  claimants  for  an 
accounting  and  for  the  application  of  trust 
funds  to  trust  purposes,  is  properly  and 
necessarily  in  equity,  and  is  not  on  an  ac- 
count stated,  so  as  to  entitle  defendant  to 
a  Jury  trial,  though  the  complaint  alleges 
that  from  time  to  time  accounts  were  had 
between  the  parties  concerning  the  trust 
fund,  and  that  at  a  certain  time  an  account 
was  stated  between  them  showing  a  cer- 
tain amount  due  by  defendant,  under  his 
trust,  as  this  is  simply  an  allegation  as  to 
the  amount  agreed  upon  by  the  parties  as 
applicable  to  the  trust  purposes.— Pender- 
gast  ▼.  Greenfield,  7  N.  Y.  B.  829. 

Undue  Influence. 

See  WiO*.  (V-7. 

TJSXJBT. 

Efil30t. 

Usury  exacted  by  an  agent  in  effecting 
a  loan  will  not  invalidate  an  obligation 

fiven  to  secure  the  loan,  unless  the  lendei 
new  of  and  assented  thereto. — Bliven  t. 
Lydecker.  7  N.  Y.  8.  867. 

Variance. 

Bee  PUading,  lA-ltk 

VENDOB  AOT)  VENDEE. 

Bee,  also.  Deed;  Fraudvtent  Oowoeyanete; 
Judieial  SaUe;  Sale;  l^Meifle  Performanee. 
Bights  of  vendee,  see  Judicial  SalM. 

The  oontraot. 

1.  Plaintiff  contracted  to  sell  to  defend- 
ant land  over  which  ran  the  tracks  of  a 
railroad  company.  He  gave  to  defendant 
a  sealed  instrument  by  which  he  agreed 
within  80  days  either  to  have  the  tracks 
removed  or  to  procure  from  the  railroad 
company  the  execution  of  a  lease  to  it.  au- 
thorizing the  lessor  (plaintiff)  to  obtain 
possession  within  80  days,  and  to  indem- 
nify defendant  from  all  loss  by  the  en- 
croachments of  the  track,  including  loss 
of  profits  in  any  future  transaction.  The 
price  was  partly  paid,  and  a  mortgage 
given  for  the  residue.  Defendant  in- 
structed plaintiff's  attorney  to  satisfy  his 


own  attorney  as  to  the  form  of  the  lease. 
Plaintiff  failed  to  procure  the  lease  or  re- 
move tlie  tracks  for  10  months,  when  de- 
fendant's attorney  wrote  to  plaintiff's  at- 
torney, suggesting  that  the  proposition  for 
a  lease  be  not  submitted  to  the  company 
till  he  could  hear  from  defendant  whether 
he  would  take  a  lease  at  a  substantial  rent 
Before  this  letter  defendant  contracted  to 
sell  the  land  to  one  who  refused  the  title 
on  account  of  the  encroachment  of  the 
tracks.  Held,  that  defendant  did  not  waive 
the  element  of  time  in  the  sealed  contract, 
and  could  set  off  his  loss  by  failure  to  sell 
the  land,  in  a  suit  by  plaintiff  to  foreclose 
the  mortgage. — Horton  v.  Childs,  7  N.  Y. 
8.  B70. 

2.  Though  persons  went  to  live  on  tes- 
tator's land  under  an  arrangement  where- 
by they  were  to  have  the  same  at  his  death, 
the  arrangement  being  recognized  by  the 
testator  during  his  life-time,  and  in  his 
will  disposing  of  the  land,  the  title  to  the 
land  remained  in  him  until  his  death.— Li 
re  Rider's  Estate,  7  N.  Y.  &  873. 

Bights  of  vendor. 

8.  F.  agreed  to  purchase  land,  and  depoe- 
Ited  1600,  to  be  returned  if  the  title  failed. 
He  afterwards  assigned  the  contract,  and 
all  rights  thereunder,  to  one  who  assigned 
all  interest  in  the  land  and  the  $500  to  plain- 
tiff. F.  assigned  to  defendants  his  interest 
in  the  $500,  and,  the  first  assignee  of  the 
contract  having  refused  the  title,  defend- 
ants took  it.  and  the  vendor  allowed  them 
the  credit  of  |500.  Ifeld,  that  plaintiff  conld 
not  recover  the  $500  of  defendants,  as  it 
has  not  been  paid  to  them,  but  only 
allowed  as  a  credit;  and  if  the  vendor  has 
not  paid  the  money,  and  plaintiff  is  en- 
titled to  it,  he  can  recover  it  directly  from 
him.— Wolff  v.  Flatow,  7  N.  Y.  a  418. 

SefeotiTe  title. 

4.  One  who  has  contracted  to  purchase 
vacant  lots  with  a  frontage  of  75  feet  is  not 
entitled  to  be  discharged  from  such  con- 
tract because  of  his  vendor's  failure  of  ti- 
tle to  14  inches  frontage,  to  which,  it  ap- 
pears, no  especial  value  attaches,  but  only 
to  an  abatement  in  the  price. — Kelly  v. 
Brower,  7  N.  Y.  a  752. 

Bona  fide  purchasers. 

6.  Plaintiff  took  possession  of  land  un- 
der a  parol  contract  with  S.,  the  agent  of 
the  owner,  C,  for  its  purchase,  boilt 
fences  on  the  land,  and  cut  down  and 
burned  underbrush.  Defendant,  who  sul>- 
sequently  purchased  the  land,  testified  that 
he  saw  what  was  being  done  by  plaintiff, 
and  that  plaintiff's  husband  had  told  him 
that  she  was  negotiating  with  C.  for  the 
land.  B.  testified  that  he  told  the  agent  of 
defendant  about  the  negotiations  of  plain- 
tiff, and  that  he  had  written  to  C.    Sdd, 
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that  defendant  was  not  a  iraajld*  purchas- 
er.—Van  Eppg  V.  Clock,  7  K.  Y.  8.  21. 

6.  Where  a  grantor  in  a  deed  conveys  the 
absolute  title,  and  the  grantee  conveys  to 
a  third  party  for  a  valuable  consideration, 
the  latter  acquires  a  complete  title,  though 
the  original  grantor  had  reserved  a  right 
of  redemption  of  which  the  vendee  had  no 
knowledge,  and  on  the  bankruptcy  of  the 
original  grantor  his  assignee  obtains  no  ti- 
tle as  against  the  vendee. — Wilson  v.  Par- 
shall.  IN.  Y.  S.  479. 

7.  The  rights  of  a  person  in  possession 
of  land  under  a  parol  contract  for  a  sale 
thereof  are  not  prejudiced  or  diminished  by 
a  compulsory  surrender  of  possession  to  a 
subsequent  purchaser  with  notice  of  the 
contract  and  claim  of  ownership. — Van 
Kpps  V.  aock,  7  N.  Y.  8. 31. 

VSNUS  IN  CZVUi  OASES. 

Change  of  venue. 

1.  Where,  in  an  action  for  an  alleged 
breach  of  warranty  in  the  sale  of  horses, 
brought  In  a  county  distant  from  that  where 
the  sale  took  place,  it  appears  that  defend- 
ants have  a  greater  number  of  material  and 
necessary  witnesses  than  plaintiff,  and  that 
they  reside  at  the  place  where  the  horses 
were  purchased,  and  where  they  had  been 
handled  andobserved  for  more  than  a  year 
before  the  sale,  it  is  improper  to  refuse  de- 
fendant's motion  for  a  change  of  venue  to 
that  place,  though  the  court,  as  a  condition 
of  the  denial,  exacts  a  stipulation  that  de- 
fendants might  examine  their  witnesses  at 
such  place  before  a  referee. — Belding  v. 
Ladd,  7  N.  Y  8.  879. 

2.  In  an  action  for  assault  and  battery, 
where  defendant  alleges  that  he  was  as- 
saulted by,  and  did  not  assault,  plaintifF, 
and  asks  for  a  change  of  venue  for  con- 
venience of  witnesses,  the  fact  that  no  per- 
son other  than  he  and  plaintlfF  were  pres- 
ent at  the  time  of  the  alleged  assault  is  no 
objection  to  his  right  to  the  change,  as  the 
witnesses  may  be  material  to  show  defend- 
ant's condition  after  the  alleged  assault. — 
Banks  v.  Bensky,  7  N.  Y.  S.  518. 

8.  An  order  for  change  of  venue  to  the 
county  where  the  cause  of  action  arose  will 
not  be  disturbed  where  the  affidavits  show 
with  reasonable  certainty  that  the  conven- 
ience of  a  majority  of  the  witnesses  who 
will  be  sworn  will  be  thus  suited. — Lyonv. 
Davis,  7  N.  Y.  8.  564. 

Verdict 

Evidence  to  support,  see  Criminal  Law,  4. 

Voters. 

See  Election*  and  Voteri,  \,  % 


Waiver. 

Of  objections,  see  Appeal,  86. 

WABEHOT78EMEN. 

Unlawltil  issnanoe  of  receipt. 

Under  Laws  N.  Y.  1868,  c.  826,  as  amend- 
ed by  Laws  1866,  c.  440,  making  ware- 
housemen liable  for  damages  for  issuing  a 
receipt  for  any  article  unless  actually  re- 
ceived in  their  store,  defendant,  who  is- 
sued his  receipts  for  a  number  of  barrels, 
described  as  containing  "Portland  Ce- 
ment, "  and  undertook  to  deliver  same  on 
return  of  the  receipts,  is  not  liable  on  the 
delivery  of  the  article  received  by  him  un- 
less it  is  shown  not  to  be  "Portland  Oe- 
ment."— Dean  v.  Driggs,  7  N.  Y.  a  449. 

Warranty. 

In  sale  of  goods,  see  Sale,  i. 


See  Biglttoay*. 


Ways. 


WILLS. 


See,  also,  BheeewUiTt  and  Admini»traton. 
Charitable  bequests,  see  Charitiee,  1-6. 

Testamentary  capacity. 

1.  On  petition  to  revoke  the  probate  of 
a  will,  petitioner's  evidence  showed  that 
decedent  signed  the  instrument;  declared, 
on  its  being  read  to  her,  that  it  was  her 
will;  and  requested  her  brother  and  broth- 
er-in-law to  become  witnesses.  The  will 
was  executed  while  decedent  was  suffering 
from  a  painful  malady,  which  in  a  few 
hours  caused  her  deaUi,  but. was  signed 
plainly  and  legibly.  Decedent  prefixed 
Mrs.'"  to  her  name,  which  appeared  to  be 
an  unusual  thing  for  her  to  ao.  Her  hus- 
band was  made  sole  legatee.  It  appeared 
that  decedent  had,  during  the  night  before, 
several  times  expressed  an  opinion  that 
she  was  about  to  die,  and  desired  to  make 
her  will,  and  gave  directions  as  to  her  fu- 
neral, etc.  She  knew  the  draughtsman  of 
the  will  when  he  came  into  her  room,  told 
him  that  she  wanted  to  leave  everything  to 
her  husband,  and  said,  "Yes,"  on  his 
reading  it  to  her,  and  asking  if  it  was 
right.  Witnesses  testified  that,  on  being 
told  not  to  forget  her  child,  decedent  said 
that  she  wanted  her  husband,  with  whom 
she  lived  on  affectionate  terms,  to  have 
evervthing,  and  that  he  would  care  for  the 
child.  On  signing  the  paper,  she  asked 
that  the  blinds  be  raised  so  that  she  could 
see  where  she  was  writing.  She  said  that 
she  wanted  to  have  matters  "in  black  and 
white, "  so  that  there  would  be  no  trouble 
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when  she  -was  gone.  Htid,  that  decedent 
was  mentally  competent — In  re  Waltber's 
Will,  7  N.  Y.  8.  417. 

2.  The  facta  that  testatrix,  who  by  will 
left  her  property  to  charitable  institutions, 
was  of  advanced  age.  unable  to  read  or 
write,  of  a  capricious  disposition,  and  that 
she  bad  stated  an  intention  of  leaving 
everything  to  her  relatives,  it  being  shown 
that  she  was  excitable,  and  easily  took  of- 
fense at  her  relatives,  do  not  suffice  to  es- 
tablish the  incompetency  of  testatrix, 
where  it  appears  that  she  understood  the 
contents  of  her  will,  and  designed  it  to  be 
her  testamentary  act — In  re  Voorhis'  Will, 
7  N.  Y.  S.  50«. 

8.  Where  the  mental  capacity  of  the  tes- 
tator is  the  question  in  the  contest  of  a 
will,  and  the  testimony  of  subscribing  wit- 
nesses and  others,  apparently  disinterested, 
who  had  opportunities  for  observing  the 
condition  of  testator's  mind,  show  that  at 
the  time  of  making  hbr  will  she  was  ra- 
tional, and  it  appears  that  the  disposition 
made  of  the  property  was  the  natural  result 
of  her  surroundings,  and  in  accordance 
with  her  intentions  previously  and  repeat- 
edly announced,  the  will  must  be  admitted 
to  probate. — In  re  Comstock's  Estate,  7  N. 
Y.  8.  884. 

4.  The  evidence  showed  that  testator, 
though  so  sick  that  he  died  the  next  day, 
was  able  to  direct  the  preparation  and 
comply  with  the  usual  forms  in  the  execu- 
tion of  his  will.  The  will  was  not  an  un- 
natural one.  There  was  no  evidence  at  all 
that  testator  was  not  of  disposing  mind, 
except  the  opinion  of  physicians,  who  were 
not  present  at  the  time  the  will  was  exe- 
cuted, based  on  their  observations  before 
that  time.  JIM,  that  the  will  was  prop- 
erly admitted  to  probate.— In  re  Connor'a 
Will,  7  N.  Y.  a  856.» 

Undue  Influenoe. 

6.  On  the  issue  as  to  whether  a  will  was 
procured  by  undue  influence  the  jurv  were 
instructed  that  "if,  under  all  the  circum- 
stances of  the  case,  they  And  that  this  will 
was  unnatural  in  its  provisions,  and  incon- 
sistent with  the  duties  and  obligations  of 
the  testator  to  the  different  members  of  his 
family,  it  Imposes  upon  the  proponents  the 
duty  of  giving  some  reasonable  explana- 
tion of  its  unnatural  character,  or  at  least 
of  showing  that  it  was  not  the  result  of 
mental  defect,  obliquity,  or  perversion. " 
Jleld  correct.— In  re  Budlong,  7  N.  Y.  8. 
289. 

6.  Where  a  testator's  love  for  his  wife 
and  her  children  by  a  former  marrif^  was 
strong,  it  is  no  evidence  of  undue  influence 
on  their  part  that  by  bis  will  he  made  ample 

Srovision  for  their  support.— In  re  Thorne'  s 
istate.  7  N.  Y.  8. 198. 

7.  On  the  issue  whether  a  will  was  pro- 


cured by  undue  influence,  dedarationt 
made  by  the  proponents,  who  were  chsrged 
with  exerting  the  influence,  which  declara- 
tions demonstrated  the  attitude  of  propo- 
nents towards  the  contestant  in  respect  to 
the  subject-matter  at  issue,  and  the  intent 
with  which  each  performed  the  acts  attrib- 
uted to  him,  some  of  them  being  letters 
showing  a  disposition  to  influence  testator, 
are  admissible,  and  a  conspiracy-  need  not 
first  be  established. — In  re  Bndlong,  7  N. 
Y.  8.  289. 

Validity — Signing. 

8.  A  will  was  subscribed  by  testatrix  is 
the  presence  of  one  of  the  attesting  wit- 
nesses, and  was  declared  by  her  in  the  pres- 
ence of  both  of  them  to  be  her  last  wilt  and 
testament  The  two  witnesses  subscribed 
it  as  such  at  her  request  Testatrix's  sig- 
nature was  plainlv  visible  to  the  attesting 
witnesses  on  the  face  of  the  wilL  Htid,  s 
sufllcient  compliance  with  2  Rev.  St  N.  Y. 
p.  68.  S  40,  requiring  the  subscription  to  be 
made  by  testator  in  the  presence  of  each  of 
the  attesting  witnesses,  or  to  be  acknowl- 
edged by  him  to  have  been  so  made  to  each 
of  them,  and  that  there  shall  be  at  least 
two  attesting  witnesses,  each  of  whom  shall 
sign,  etc— Ia  re  Look,  7  N.  Y.  &  2S6. 

Partial  intestacy. 

9.  Where  a  testator  bequeaths  one-fonrth 
of  bis  residuary  estate  to  his  executor  for 
purposes  to  be  made  known  by  a  letter 
written  by  the  testator,  said  letter  to  form 
a  part  of  the  will,  and  the  letter  cannot  be 
found,  the  will  is  valid  except  as  to  the 
one-fourth,  ss  to  which  testator  is  inte*- 
tate.— In  re  Frey's  Will,  7  N.  Y.  a  880. 

Proof  of  exeoution. 

10.  In  support  of  a  will  leaving  all  testa- 
trix's property  to  charitable  institatiooa. 
to  the  exclusion  of  her  nieces,  who  were 
her  nearest  relatives,  it  was  proved  by  her 
attorney  that  the  instrument  in  question 
was  the  one  which  he  had  drawn  up  as  her 
will,  at  her  request,  and  according  to  her 
instructions,  and  read  to  her;  and  the  two 
subscribing  witnesses  testified  that  testa- 
trix had  signed  the  instrument  in  their 
presence,  and  that  they  had  signed  the 
same  as  witnesses,  on  being  told  it  was  de- 
cedent's will,  and  requested  to  sign  it 
either  by  decedent  herself  or  by  her  attor- 
ney, in  her  presence ;  and  it  was  also  proven 
that  decedent  had  told  an  acquaintance 
that  she  had  left  her  property  to  charita- 
ble institutions.  Held,  that  the  proper  ex- 
ecution of  the  will  was  established.- In  n 
Voorhis'  Will,  7  N.  Y.  8.  69«. 

Bevooation. 

11.  The  fact  that  tesUtrix,  who  had 
made  a  will  leaving  everything  to  charita- 
ble institutions,  before  her  deatii  became 
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diBsatisfled  with  It,  and  had  aDother  will 
drawn  up,  leaving  everything  to  her  rela- 
tives, intending  to  execute  it,  but  before 
the  time  assigned  for  the  execution  became 
unconscious,  and  remained  so  until  her 
death,  is  not  a  sufficient  revocation  of  the 
first  will,  under  8  Rev.  St.  N.  Y.  (6th  Ed.) 
p.  68,  g  40,  which  provides  that,  to  consti- 
tute a  revocation  of  a  previous  will,  there 
must  be  some  other  will  in  writing,  or  some 
other  writin^declaringthe  revocation,  etc., 
or  that  the  instrument  has  been  burned, 
torn,  canceled,  etc.— In  re  Voorhis'  Will,  7 
N.  Y.  8.  696. 

Probate  and  oontest. 

12.  Where  a  will  is  on  its  face  properly 
executed  and  attested,  and  one  of  the  sub- 
scribing witnesses,  whose  memor^r  of  other 
circumstances  connected  therewith  is  de- 
fective, states  that  she  was  not  asked  to 
sign  the  will,  and  the  other  subscribing 
witness,  who  also  drew  the  will,  and  a 
third  person  who  was  present  at  its  execu- 
tion, testify  positively  to  the  contrary,  and 
there  is  nothing  to  show  fraud,  the  will 
should  be  admitted  to  probate.  —  In  re 
Frev's  Will,  7  N.  Y.  8.  380. 

18.  On  application  to  probate  a  will 
which  gave  testatrix's  husband  all  her  per- 
sonal propertv  absolutely,  and  the  use  of 
her  realty  for  life,  to  be  divided  among  her 
relatives  p«r  capita  at  his  death,  there  was 
evidence  that  testatrix  was  on  bad  terms 
with  her  husband's  relatives,  and  desired 
to  cut  them  off.  and  that  she  did  not  wish 
her  husband  to  know  that  she  was  execut- 
ing a  will;  and  that  the  will  was  intrusted 
to  a  subscribing  witness  to  be  by  him  kept 
in  secrecy  for  a  year  after  testatrix's  death. 
Though  this  witness  was  of  bad  charac- 
ter, another  subscribing  witness  and  the 
lawyer  who  drew  the  will  testified,  and 
their  testimony  was  undisputed.  Tiie  es- 
tate consisted  only  of  about  $2,600  worth 
of  realty  and  a  little  personalty.  Nei- 
ther of  the  subscribing  witnesses  nor  the 
draughtsman  derived  any  benefit  under 
the  will,  and  did  not  know  of  testatrix's 
death  at  the  time  thereof.  Held,  that  the 
will  was  not  shown  to  be  a  forgery,  and 
should  be  admitted  to  probate,  though  a 
former  will  had  been  probated  before  it 
was  produced,  which  was  a  year  after  tes- 
tatrix's death;  the  evidence  showing  that 
tlie  proponent  did  not  know  of  its  exist- 
ence until  then.— In  re  Daily's  Will,  7  N. 
Y.  8. 269. 

14.  Though  under  Code  Civil  Proc.  N. 
Y.  §  2814  et  seq.,  providing  that  an  execu- 
tor, devisee,  or  any  other  person  interested 
in  the  estate  of  the  alleged  testator,  mav 
present  a  petition  for  probate  of  a  will, 
and  providing  also  for  the  citing  of  bus- 
band,  wife,  and  other  persons,  but  not  an 
executor,  the  executor  is  not  a  necessary 


party  to  the  probate  of  a  will;  yet  where 
the  parties  are  cited  and  appear,  on  a  peti- 
tion filed  by  the  executor,  be  cannot  dis- 
continue the  proceedings  without  the  con- 
sent of  all,  especially  after  he  has  appeared 
and  examined  witnesses. — In  re  Lasak's 
Estate,  7  N.  Y.  8.  2. 

16.  A  decree  admitting  a  will  to  probate 
on  default  of  contestant  will  not  be  va- 
cated on  contestant's  application,  where 
there  is  no  allegation  of  testamentary  in- 
capacity of  decedent,  and  the  ground  of 
contest  is  simply  that  the  widow  and  chil- 
dren were  insufficiently  provided  for  by  the 
will.— In  re  Gillies'  Will,  7  N.  Y.  8.  909. 

Costs. 

16.  When  a  contest  of  awill  is  apparent- 
ly made  in  good  faith  and  on  substantial 
grounds,  and,  owing  to  a  misunderstanding 
of  counsel  as  to  a  stipulation  for  a  com- 
promise, the  contestants  do  not  appear  at 
the  trial,  and  a  verdict  is  rendered  against 
them  without  opposition,  the  court  will,  in 
the  exercise  of  the  discretion  conferred  in 
such  cases  by  Code  Civil  Proc.  N.  Y.  S  8558, 
direct  the  proponent's  costs  to  be  paid  out 
of  the  estate,  and  not  bv  the  contestants 
personally.— In  re  Keeler's  Will,  7  N.  Y.  a 
199. 

17.  Since  Code  Civil  Proc.  N.  Y.  g  2568, 
provides  that  costs  shall  not  be  allowed 
out  of  the  estate  of  a  decedent  to  an  un- 
successful contestant  of  a  will,  a'  stipula- 
tion by  the  parties  that  costs  shall  be  so 
awar<led  will  not  be  enforced,  as  the  court 
is  without  jurisdiction  to  so  decree,  and 
consent  of  parties  cannot  confer  jurisdic- 
tion.—In  re  Keeler's  Will,  7  N.  Y.  8.  199. 

Construction. 

18.  Testator  devised  property  to  H.,  "to 
hold  for  the  benefit  of  his  children,  if  he 
so  elects."  H.,  at  the  time  the  will  was 
made,  and  at  testator's  death,  had  children. 
The  will  was  si.i^ned  by  H.  as  a  witness, 
and  it  was  probated  on  his  testimony. 
Rev.  St.  N.  Y.  (8th  Ed.)  p.  2549.  S  50.  pro- 
vides that  if  one  to  whom  any  beoeficial 
devise  is  made  shall  be  a  subscribing  wit- 
ness to  the  will,  and  the  will  cannot  be 
proved  without  his  testimony,  the  devise 
shall  be  void,  and  he  shall  be  competent  to 
prove  the  will.  Held,  that  the  words  "if 
he  so  elects"  applied  only  to  the  office  of 
trustee  given  to  H.,  and  that  the  will  cre- 
ated a  trust  for  the  benefit  of  H.'s  chil- 
dren, leaving  it  optional  with  H.  to  accept 
or  refuse  the  trust,  and  that,  as  he  had  no 
beneficial  interest,  the  devise  was. not  ren- 
dered void  by  the  fact  that  he  testified  to 
the  execution  of  the  will,  this  construction 
being  adopted  to  carry  out  the  testator's 
intention  to  provide  for  H.'s  children,  and 
to  prevent  intestacy  as  to  the  property  de- 
vised.—Barnard  V.  Barnard,  7  N.  Y.  8. 275. 

IS.  Under  a  will  giving  certain  specific 
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legacies,  with  a  residuary  clause  giving  all 
the  residue  of  testator's  property  to  his 
daughter,  property  bequeathed  to  a  son  for 
life,  with  remainder  to  the  son's  survir- 
ing  children,  passes,  under  the  residuary 
clause,  on  the  son's  death  without  issue 
after  the  daughter's  death.— In  re  Mapes' 
Estate,  7  N.  Y.  8.  878 

Construotion — Nature  of  estate. 

SO.  Testator  bequeathed  all  his  estate  to 
his  wife  for  life,  with  the  "right  to  use  as 
the  may  choose,  except  that  I  give  and  be- 
queath to  our  adopted  daughter,  J.,  the 
sam  of  $1,600,  for  her  to  have  and  to  use  her 
natural  life,  the  same  to  pass  to  her  chil- 
dren after  her  decease,  provided  they  live 
to  the  age  of  twenty-one  years,  if  they 
should  die  before  that  age,  then,  at  the 
death  of  said  J.,  this  legacy  shall  revert  to 
the  estate. "  Testator's  next  of  kin  were 
nieces  and  nephews.  Held,  that  the  wid- 
ow took  the  property  with  power  to  dis- 
pose of  it,  except  the  legacy  to  the  adopt- 
ed daughter.— Rood  v.  Watson,  7  N.  Y  8. 
213. 

21.  Testatrix  gave  her  husband  all  her 
property  on  condition  that  he  execute  to 
testatrix's  daughter,  E.,  a  bond  and  mort- 
gage of  certain  of  the  property,  "to  secure 
the  payment  of  $3,000  to  my  said  daughter, 
should;  my  said  husband  marry  again. 
•  •  •  It  is  my  will  that  if  my  beloved 
husband  remain  single  he  shall  enjoy  the 
benefit  of  the  property  given,  devised, 
and  bequeathed  as  above  for  and  during 
his  natural  life,  and  from  and  immediately 
after  his  decease  I  devise  and  bequeath 
the  said  property  to  my  beloved  daughter, 
E.,  and  her  neirs  forever. "  H»ld,  that  the 
husband  had  a  life-estate  in  all  the  proper- 
ty on  condition  that,  in  case  he  remarried, 
he  execute  the  mortgage  for  the  payment 
of  $3,000  to  the  daughter.— GreenJuOgh  v. 
Marggraf.  7  N.  T.  a  738. 

23.  Testatrix  bequeathed  toplaintifF,  her 
daughter,  certain  personal  property,  and 
of  the  residue  of  her  property,  consisting 
of  a  farm  and  personalty,  she  gave  one- 
half  to  plaintiff,  if  she  should  remain  un- 
married, and  the  other  half  in  equal  shares 
to  the  other  two  children,  but  in  case  of 
plaintiff's  marriage  it  should  be  equally  di- 
vided between  the  three  children.  The 
third  clause  of  the  will  was  as  follows:  "If 
my  daughter  K.  [plaintiff]  should  marry, 
and  die  without  children,  or  die  previous 
to  her  brother  and  sister,  then  the  property 

given  or  bequeathed  her  shall  revert  to  her 
rother  B.  and  her  sister  C,  or  their  heirs, 
and  to  share  alike."  Later  in  the  will  tes- 
tatrix provided:  "By  this  I  intend  that  the 
bequest  to  E.,  circumstanced  as  above 
stated,  shall  pass, "  etc.  The  fourth  clause 
provided  that  these  bequests  were  condi- 
tioned on  the  support  of  testatrix's  hat- 


band by  "my  three  children  conjointlv." 
and  appointed  E.  executrix.  Held,  that 
plaintiff,  having  married,  took  a  base  or 
conditional  fee  in  the  undivided  one-third 
of  the  real  estate,  and  of  the  personalty 
mentioned  in  the  third  clause,  defeasible 
by  her  death  without  issue,  before  the 
death  of  her  brother  or  sister. — Beck  v. 
Ennis,  7  N.  Y.  8.  364. 

38.  The  Revised  Statutes  of  New  York 
abolished  the  distinction  between  execn- 
tory  devises  and  contingent  rem&indeis, 
and  included  both  under  estates  in  expect- 
ancy, which  included  future  estates,  lliese 
were  defined  as  limited  to  commence  in 
possession  at  a  future  day,  and  were  das- 
sifled  as  vested  and  contingent:  the  latter 
being  limited  to  or  apon  some  uncertain 
person  or  event.  A  will,  after  making 
various  provisions,  contained  the  foUow- 
ingclause:  "  Tfiirlg- Fifth,  Irequestmysaid 
executors  and  trustees  to  obtein  •  •  • 
an  act  of  incorporation  of  an  institution  to 
be  known  as  tjie  'Tilden  Trust,' with  ca- 
pacity to  establish  and  maintain  a  free 
library  and  reading-room,  •  •  •  and  to 
promote  such  scientific  and  educational  ob- 
jects as  my  said  executors  and  trustees 
may  more  particularly  designate.  •  ♦  • 
In  case  said  institution  shtdl  be  iocoipo- 
rated  in  a  form  and  manner  satisfactory  to 
my  said  executors  and  trustees."  within 
two  lives  in  being,  "I  hereby  authorize  my 
said  executors  and  trustees  to  organize  the 
said  corporation,  designate  the  first  tms- 
tees  thereof,  and  to  convey  to.  or  apply  to 
the  use  of,  the  same,  the  rest,  residue,  and 
remainder  of  all  my  real  and  personal  es 
tate  not  speciflcallv  disposed  of,  *  *  * 
or  so  mucn  thereof  as  they  may  deem  ex- 
pedient."  subject  to  the  special  trusts 
therein  created.  "But  in  case  such  insti- 
tution shall  not  be  so  incori>orated '  with- 
in the  times  mentioned,  "or  if  m^  said  ex- 
ecutors and  trustees  shall  deem  it  inexpe- 
dient to  convey  said"  residue,  "or  any  part 
thereof,  or  to  apply  the  same,  or  any  part 
thereof,  to  the  said  institution,  laothonze' 
them  to  apply  it.  "after  making  good  the 
said  special  trusts  herein  directed  to  be 
constituted,  *  *  *  to  such  charitable, 
educational,  and  scientific  purposes  as  in 
the  judgment  of  my  said  executors  and 
trustees  will  render  the  rest,  residue,  and 
remainder  of  my  property  most  widely  and 
substantially  beneficial  to  the  interests  of 
mankind. "  Held,  that  this  clause  was  not 
an  executory  devise,  as  the  beneficiary  took 
nothing  by  virtue  of  the  will  itself,  bat 
only  by  the  acts  of  the  trustees,  who  had 
power  to  determine  whether  it  shonld  be 
benefited  at  all  or  not,  and  as  the  portion  it 
was  to  take  was  uncertain;  but  that  it  cre- 
ated a  trust,  or  conferred  on  the  exeenton 
and  trustees  a  power  in  trust. — TUden  t. 
Green.  7  N.  Y.  &  383. 
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Perpetuities. 

S4.  Testator,  by  his  will,  made  his  three 
executors  trnstees  to  create  and  maintain  a 
beneTolent  institute,  directing  them  to  vest 
in  it  all  his  property  not  otherwise  dis- 
posed of,  and  to  apply  to  the  legislature  for 
a  charter  of  incorporation;  "and,  in  case 
said  charter  shall  not  be  obtained  within 
the  life  of  the  longest  liver  of  my  execu- 
tors, "  then  over  to  the  city  of  New  York, 
to  be  strictly  devoted  to  the  charitable  uses 
declared  in  the  will.    EM.  that  both  the 

grimary  and  substituted  gifts  were  void 
ecause  limited  on  three  lives,  in  violation 
of  the  statute  against  perpetuities. — In  re 
Wood's  Estate,  7  N.  Y.  S.  836. 

25.  Testator  devoted  part  of  his  estate  to 
the  creation  and  maintenance  of  a  musical 
college,  for  which  he  directed  his  three  ex- 
ecutors to  apply  to  the  legislature  for  a 
charter;  and,  in  case  of  the  death  of  the 
longest  lived  of  the  three  before  the  char- 
ter should  be  ^^anted,  he  gave  the  fund  in 
trust  to  the  city  of  New  i  orlc  for  certain 
purposes.  Held,  that  the  bequest  was  void, 
under  the  law  forbidding  perpetuities. — 
People  V.  Simonson.  7  N.  Y.  S.  861. 

96.  A  testator,  after  making  various  be- 
quests, appointed  three  of  his  sons  execu- 
tors of  his  will  and  trnstees  of  his  estate, 
and  declared:  "I  direct  that  my  said  trus- 
tees shall  take  and  hold  my  said  property 
and  estate  *  *  *  for  a  period  of  six 
Tears  from  and  after  my  decease,  the  estate 
being  chargeable  with  the  foregoing  be- 
quests and  legacies.  •  •  *  After  the 
payment  of  said  legacies,  said  property  and 
estate  shall  be  managed  for  tne  benefit  of 
my  said  three  suns,  •  *  •  who  shall 
annually  render  to  each  other  "  a  statement 
of  the  rents  and  profits,  and  of  all  transac- 
tions relating  to  such  estate;  and  "at  the 
exi>iration  of  the  said  six  years  the  rest  and 
residue  of  my  estate,  real  and  personal, 
♦  ♦  *  shall  belong  to  my  said  sons,  •  •  • 
share  and  share  alike. "  There  was  also  a 
clause  forbidding  partition  of  the  estate 
"so  devised  and  bequeathed  to  my  three 
sons  in  trust,  as  aforesaid,  until  the  expira- 
tion of  six  years;"  and  providing  that,  "in 
case  either  of  said  three  sons "  shall  at- 
tempt to  partition  or  divide  the  land,  he 
■hall  forfeit  all  claim  to  the  estate.  The 
last  clause  of  the  will  authorized  the  "said 
three  sons"  to  mortgage  the  real  estate  in 
order  to  pay  the  legacies.  Held,  that  it 
was  not  testator's  intention  to  vest  the  title 
in  his  sons  as  trustees,  thus  suspending  the 
power  of  alienation  in  violation  of  the  law 
against  perpetuities,  (1  Rev.  St.  N.  Y.  p.  738, 
^  16;)  but  he  intended  them  to  be  tenants 
in  common  of  the  estate,  and  absolute  own- 
ers thereof,  subject  to  the  charge  of  the 
payment  of  legacies. — Greene  v.  Greene,  7 
N.  Y.  S.  80.  ^ 


Bights  of  devisees  and  legatees. 

27.  A  testator,  after  giving  certain  prop- 
erty to  his  wife,  gave  his  farm  and  the  rest 
of  bis  personal  property  to  his  children, 
providing  that  all  advancements  made  to 
his  children,  as  shown  by  his  books,  should 
be  charged  up  against  their  several  inter- 
ests in  division  of  the  estate.  Two  years 
after  the  will  was  made,  the  testator  en- 
tered on  his  books  against  the  accounts  of 
three  of  his  children  a  memorandum  of  a 
settlement  in  full  of  advancements  made 
to  them.  Held,  that  no  advancements 
were  chargeable  to  either  of  them  on  the 
division  of  the  property,  but  they  took 
their  shares  without  deduction. — Webster 
V.  Gray,  7  N.  Y.  S.  266. 

26.  Testatrix  in  her  will  provided  as  fol- 
lows: "After  all  my  lawful  debts  are  paid 
and  discharged,  I  give  and  bequeath  to 
Mary  F.  Emerson  •  »  •  my  house  and 
lot  in  the  village  of  Dundee,  if  1  am  pos- 
sessed of  one  at  my  death;  or,  if  I  am  not 
possessed  of  one,  I  order  my  executor  ♦  ♦  • 
to  pay  to  the  said  Mary  F.  Emerson  12.000, 
on  condition,"  etc.  After  sundry  money 
bequests,  the  will  continued:  "I  order  that 
in  case  my  estate  exceeds  the  amount  o< 
the  above  bequests  to  each  individual, 
then  my  executor  must  pay  to  the  above 
persons  the  excess  in  the  proportion  as 
the  amounts  of  the  bequests  are  to  the 
whole  amount, "  etc.  Held,  that  Mary  F. 
Emerson  was  a  residuary  legatee,  and  en- 
titled to  share  with  the  other  beneficiaries 
in  any  moneys  remaining  undistributed  aft- 
er the  payment  of  the  particular  legacies. 
—In  re  Hoover's  Estate,  7  N.  Y.  S.  288. 

20.  Testator  bequeathed  to  his  wife,  dur- 
ing her  life,  |4O,O0O,  "including  the  pro- 
ceeds of  any  and  all  insurance  policies  on 
my  life,  payable  to  her  or  otherwise. "  He 
directed  the  sum  to  be  invested,  and  the 
income  paid  to  her.  After  giving  her  the 
homestead  and  certain  personalty,  he  pro- 
ceeded: "The  foregoing  bequests  and  de- 
vises •  •  •  are  In  lieu  of  dower,  but,  if 
the  use  and  Income  thereof  shall  be  insuf- 
ficient for  her  reasonable  support,  •  •  • 
my  executors  shall  pay  any  aeflciency  from 
any  other  property."  Later,  the  will  di- 
rected that  the  executors  hold  in  reserve 
at  least  110,000  during  the  life  of  the  wife, 
and  pay  her  such  part  as  might  be  needed 
for  lier  comfortable  support,  and  that  the 
residue  of  the  income  oe  paid  to  the  resid- 
uarr  legatee.  The  will  then  proceeded: 
"I  direct  that  the  principal  of  such  fund  in 
reserve  shall,  after  the  death  of  my  wife, " 
become  a  part  of  the  residuary  legacy.  He 
then  gave  "all  the  rest,  residue,  and  re- 
mainder of  my  property  in  three  equal 
shares, "  etc.  'The  wife  was  made  one  of 
the  executors.  Testator  had  three  policies 
of  life  insurance,  amounting  to  |10,000, 
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payable  to  his  wife,  and  another,  of  $5,000, 
payable  to  his  executors.  Held,  that  the 
fund  in  reserve"  was  the  additional  flO,- 
000,  and  not  the  |40,000,  and  that  the 
widow,  by  electing  to  stand  bv  the  will, 
did  not  relinqaish  fier  right  to  the  $10,000 
insurance  money,  as  being  money  be- 
queathed by  the  testator,  which  was  not 
his  own.— In  re  Hayden's  Estate,  7  N.  Y. 
S.  818. 

80.  A  testator  bequeathed  to  his  wife,  for 
life,  one-third  of  the  use  and  income  of  his 
land,  without  alluding  to  taxes  and  other 
expenses,  and  directed  his  executors  to 
lease  the  remaining  two-thirds,  and  out  of 
the  rents  "  to  pay  all  taxes,  expenses,  and 
repairs,  and  all  other  charges  thereon," 
and  to  divide  the  residue  between  his  chil- 
dren, for  life,  "and,  after  their  death.  I  do 
devise  and  bequeath  the  same  to  their  heirs, 
in  fee,  forever. "  Held,  that  the  widow  was 
entitled  to  one-third  of  the  rents  and  prof- 
its, undiminished  by  taxes  or  other  ex- 
penses.—Starr  V.  Starr,  7  N.  Y.  8.  680. 

81.  Where  a  will  directs  the  investment 
of  a  sum  sufficient  to  produce  a  certain  an- 
nuity, which  the  executors  are  to  pay  to 
testator's  widow,  a  release  executed  by  the 
Widow  to  part  of  the  executors,  from  all 
claim  on  them  either  as  executors  or  indi- 
viduals on  account  of  the  annuity,  past  or 
future,  does  not  operate  to  reduce  tne  an- 
nuity, but  only  to  discharge  the  released 
executors  from  liability. — Coclcs  v.  Havl- 
land.  7  N.  Y.  8.  871. 

82.  Rev.  St  N.  Y.  p.  749,  §  4.  (8  Rev.  St., 
7th  Ed.,  p.  2305)  providing  that,  whenever 
any  real  estate  subject  to  a  mortgage  exe- 
cuted by  a  testator  shall  pass  to  a  devisee, 
the  latter  shall  satisfy  the  mortgage  out  of 
his  own  property,  in  the  absence  of  a  con- 
trary express  direction  in  the  will,  does  not 
apply  to  a  mortgage  executed  by  a  testator 
to  indemnify  the  mortgagee  from  liability 
for  accommodation  indorsements  to  be 
made  by  him;  and  a  note  on  which  the 
mortgagee  becomes  indorser,  and  which  the 
mortgage  is  assigned  to  secure,  is  payable 
out  of  the  testator's  personalty. — Cochrane 
V.  Hawver,  7  N.  Y.  8.  007. 

Bighto  of  devisees  and  legatees — 
Charge  on  speolflo  devise. 
88.  A  general  legacy  is  not  charged  on 
land  devised  specifically  by  a  former  clause 
of  the  will,  simply  from  the  fact  that  the 
devisee  is  also  made  executor  and  legatee 
of  the  residuum  of  the  estate  (which  con- 
sists entirely  of  personalty)  after  all  claims 
against  the  estate  are  paid. — Smith  v.  Ath- 
erton,  7  N.  Y.  S.  800. 

84.  The  fact  that  a  devisee  of  land  was 
also  appointed  executor,  and  accepted  the 
trust,  did  not  malce  him  personally  liable 
for  a  legacy,  nor  create  a  charge  on  the  de- 
vised land,  as  he  was  not  directed  person- 


ally or  as  execator  to  pay  the  legacy,  whidi 
was  simply  given  to  the  legatee  generally, 
with  no  direction  to  any  one  to  pay  it. — 
Smith  V.  Atherton,  7  N.  Y.  8.  SCO. 

Action  to  oonstrue  will. 

85.  Under  Code  Civil  Proc  N.  T.  S  18». 
which  provides  that  an  action  may  be 
maintained  to  determine  the  validity,  con- 
struction, or  effect  of  a  testamentary  dis- 
position, the  sister  and  heir  at  law  of  a  tes- 
tator, who  is  not  a  beneficiary,  bat  wito 
contests  the  validity  of  a  devise,  cannot  em 
in  equity  for  a  construction  of  the  wilL — 
Ruppel  V.  Schlegel,  7  N.  Y.  8.  98& 

WITNESS. 

See,  also,  DepottUon;  Bvidmca. 
Fees,  see  CotU,  11. 

Privileged  oommnnioatlonfl — Attor- 
neys. 

1.  In  an  action  by  the  grantor's  widow  to 
have  an  absolute  deed  declared  a  mort- 
gage, though  the  testimony  of  the  grantor's 
counsel,  that  the  grantor  told  him  that  1m 
had  a  great  deal  oi  money  from  defendant, 
and  requested  him  to  prepare  the  deed, 
may  be  a  disclosure  of  a  privileged  com- 
munication, its  admission  is  not  prejudicial 
to  plaintiff.— Sidway  v.  Sidway,  7  M.  T.  & 
421. 

2.  A  notary  ia  not  incompetent  to  testify 
as  to  where  an  acknowledgment  of  a  deed 
was  talcen,  though  he  was  also  employed 
by  the  grantor  as  attorney  to  draw  the  deed, 
as  such  testimony  does  not  disclose  pro- 
fessional communications,  within  the  pro- 
hibition of  Code  Civil  Proc  N.  Y.  S  836.— 
Mutual  Life  Ins.  Co.  v.  Corey.  7  N.  Y.  S. 
889. 

8.  Compelling  defendant,  in  an  action 
for  breach  of  marriage  promise,  to  testify 
whether  he  gave  to  his  counsel  all  the  let- 
ters received  from  plaintiff,  is  not  prohib- 
ited by  Code  Civil  Proc.  N.  Y.  S  885,  which 
prescribes  that  the  attorney  "shall  not  be 
allowed  to  disclose  a  communication  made 
by  his  client  to  him,  or  his  advice  ^ven 
thereon,  in  the  course  of  his  professional 
employment  "—Chellis  v.  Chapman,  7  K. 
Y.  8.  78. 

4.  Under  Code  CivU  Proc.  N.  Y.  g  888. 
allowing  a  person  to  waive  the  right  of 
having  his  communications  with  his  coun- 
sel kept  secret,  a  party  may  call  his  coun- 
sel to  testify  to  conversations  ijetween 
them.— Smith  v.  Crego,  7  N.  Y".  a  86l 

5.  A  communication  to  his  coansel  by 
one  party,  in  the  presence  of  the  other,  is 
not  privileged.— Smith  v.  Crego,  7  K.  Y.  S. 
U6. 

6.  Under  Code  Civil  Proc.  N.  Y.  §  8SS. 
prohibiting  attorneys  from  testifying  as  to 
communications  by  clients  in  the  course  of 
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business,  an  attorney  CHnnot  testify  as  to 
any  act  or  word  of  nig  client  on  the  sub- 
ject of  his  will  or  its  execution. — In  re 
CNeil-s  Estate.  7  N.  Y.  8. 197. 

7.  The  testimony  of  an  attorney  that  he 
drew  a  deed  in  controversy,  and  connseled 
plaintiff  in  regard  to  the  Bubjectmatter 
thereof,  is  inadmissible,  except  so  far  as  it 
relates  to  the  fact  that  he  drew  the  deed. — 
Barry  t.  CoviHe,  7  N.  Y.  B.  88. 

Fbysioians. 

8.  Code  Civil  Proa  N.  T.  g  884.  which 
declares  that  a  physician  shall  not  be  al- 
lowed to  disclose  information  which  he 
has  acquired  while  attending  a  patient 
in  a  professional  capacity,  applies  where 
the  physician  is  called  as  a  witness  in  pro- 
ceeoings  for  the  probate  of  a  will. — In  re 
Connor's  Will.  7  K.  Y.  8.  856.* 

9.  An  attending  physician  can  testify  as 
to  the  declarations  of  a  patient  as  to  mak- 
ing a  will,  and  his  advice  on  that  subject. 
—In  re  O'Neil's  EsUte,  7  N.  Y.  8. 197.* 

Traaaactions  with  decedents. 

10.  Code  Civil  Proc.  N.  Y.  §  839,  provides 
that  on  the  trial  of  an  action  a  party  or 
person  interested  in  the  event  shall  not  be 
«xamined  as  a  witness  in  his  own  behalf  or 
interest,  against  a  person  deriving  his  title 
or  interest  from,  through,  or  under  a  dece- 
dent, by  assignment  or  otherwise,  concern- 
ing a  personal  transaction  or  communica- 
tion between  the  witness  and  decedent. 
In  an  action  to  enforce  specific  perform- 
ance of  an  oral  agreement  with  a  decedent 
to  convey  land  against  decedent's  grantee, 
it  appeared  that  decedent  was  plaintiff's 
father,  and  that,  in  the  presence  of  his 
wife,  and  plaintiff  and  his  wife,  the  latte^ 
two  being  seated  together,  he  had  turned 
to  them  and  said:  "My  son,  I  give  you  the 
farm.  I  want  yon  to  go  on  It  and  live. 
Yon  may  have  all  you  make  of  it.  Fix  it 
up,  and  when  I  die  it  shall  be  yours;  but  I 
will  keep  the  title  while  I  live,  that  you 
may  neither  burden  or  lose  it  during  my 
life-time;"  that  plaintiff  assented  thereto; 
and  that  his  wife  said  nothing,  because  the 
father  disliked  her,  and  she  feared  that  he 
would  change  the  arrangement  if  she 
spoke.      Held,  that  plaintiff's  wife  was  a 

f  tarty  to  the  transaction,  though  not  named 
n  the  agreement,  as  the  arrangement  was 
a  family  affair,  and  the  farm  was  intended 
to  be  a  home  for  plaintiff  and  his  family. — 
Xrwin  v.  Erwin,  7  N.  Y.  8.  860. 

11.  Plaintiff's  wife,  in  such  case,  is  inter- 
ested in  the  event  of  the  action,  within 
section  829,  because  of  her  inchoate  right 
of  dower  in  the  land,  which  would  attach 
on  recovery  of  a  judgment  by  plaintiff. — 
Erwin  v.  Erwin,  7  N.  Y.  a  866. 

IS.  In  an  action  by  the  grantor's  widow 
to  have  an  absolute  deed  declared  a  mort- 


gage, defendant's  evidence  as  to  a  conver- 
sation between  herself  and  the  grantor 
with  reference  to  the  transaction,  which 
conversation  was  testified  to  by  plaintiff, 
was  admissible  under  the  exception  of  Code 
Civil  Proc.  N.  Y.  §  829,  providing  that  a 
party  interested  in  an  action  shall  not  be 
examined  as  a  witness  in  his  own  behalf 
against  a  person  deriving  his  interest  or 
title  from  a  deceased  person,  concerning  a 
transaction  or  communication  between  tne 
witness  and  the  deceased  person,  except 
where  the  person  so  deriving  interest  or 
title  is  examined  in  his  own  behalf. — Sid- 
way  V,  Sldway,  7  N.  Y.  8.  421. 

18.  Under  Code  Civil  Proc.  N.  Y.  §  829, 
providing  that  a  party  shall  not  be  exam- 
ined as  a  witness  in  his  own  behalf  con- 
cerning a  personal  transaction  or  com- 
munication between  the  witness  and  a  de- 
ceased person,  except  where  the  testimony 
of  the  deceased  person  is  given  in  evidence 
concerning  the  same  transaction  or  com- 
munication, a  cross-examination  of  the  de- 
fendant concerning  the  meaning  of  state- 
ments contained  in  a  letter  written  by  him 
to  one  of  the  plaintiffs,  who  has  since  died, 
does  not  render  defendant  competent  to 
testify  to  a  conversation  between  him  and 
the  plaintiff,  preceding  the  writing  of  the  • 
letter,  and  which  caused  it  to  be  written.— 
Weston  V.  Reich.  7  N.  Y.  8.  784. 

14.  The  husband  of  the  contestant  of  a 
will  having  testified  for  her  on  the  trial  be- 
fore the  surrogate,  and  contestant  having 
died  thereafter,  this  testimony  of  the  hus- 
band, though  he  became  interested  in  the 
result  of  the  action  by  his  wife's  death, 
may  be  read  on  the  trial  at  the  circuit,  un- 
der Code  Civil  Proc.  S  880,  providing  that 
where  a  party  has  died  since  the  trial  of  an 
action,  oecedent's  testimony,  or  that  "of 
any  person  who  is  rendered  incompetent 
by  the  provisions  of  the  last  section,  taken 
or  read  in  evidence  at  the  former  trial, " 
may  be  given  in  evidence  at  a  new  triaL — 
In  re  Bndlong,  7  N.  Y.  8.  289. 

16.  Testimony  of  the  widow  of  a  testa- 
tor as  to  the  contents  of  letters  written  by 
her  to  a  contestant  of  the  will  at  the  in- 
stance of  the  testator  is  not  testimony  as 
to  transactions  with  decedents,  forbidden 
by  Code  Civil  Proc.  N.  Y.  §  829.— In  re 
Budlong,  7  N.  Y.  8.  289. 

16.  Although  a  question  does  not  appear 
to  be  obnoxious  to  Code  Civil  Proc.  N.  Y. 
§  829.  providing  that  a  party  shall  not  be 
examined  as  to  transactions  had  with  a  de- 
cedent, yet  it  is  properly  excluded  when  a 
previous  answer  to  substantially  the  same 
question  is  incompetent.— 8allade  v.  Qer- 
lach,  7  K.  Y.  &  181. 

Examination. 

17.  In  an  action  for  injuries  received  by 
plaintiff  by  being  thrown  from  defendant's 
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car,  where  the  driyer  had  testified  for  de- 
fendant that  he  was  taking  his  car  down 
as  he  usaallr  did,  plaintiff  was  properlv  al- 
lowed to  asK  him  If  he  usually  walked,  his 
horses  across  J.  street,  and  also  to  cross- 
examine  him  on  his  schedule  time. — Mur- 
ray V.  Brooklyn  City  R.  Co.,  7  N.  Y.  8. 900. 

18.  Where  defendant  has  testified  that 
when  he  was  about  to  erect  a  stable  al- 
leged to  constitute  a  nuisance  plaintiff  said 
it  was  "all  riRht, "  plaintiff  may  be  allowed 
to  answer  a  direct  question,  and  state  that 
he  did  not  say  it.— Robinson  ▼.  Smith,  7  K. 
T.  8.  88. 

Credibility. 

19.  Where  a  witness  testifies  as  to  a  for- 
mer statement.  "I  might  have  sworn  to  it, " 
the  party  calling  him  cannot  ask,  "If  yon 
did  so  swear,  was  it  true?"  as  the  effect  of 
such  question  is  to  discredit  his  own  wit- 
ness.—Morris  T.  Wells.  7  N.  T.  8.  61. 

20.  Plaintiff  may  contradict  the  state- 
ment of  a  witness  for  defendant,  even 
though  such  statement  is  made  on  plain- 
tiff's cross-examination  of  the  witness. — 
Darragh  v.  Ross,  7  N.  Y.  8.  864. 

21.  Defendant  may  be  asked  on  his  cross- 
examination  to  explain  statements  in  his 
testimony  contradicting  his  answer  to  the 


complaint— Chellis  ▼.  Chapman,  7  H.  T. 


WBITS. 


See,  also,  Arrett;  Attaekmeni/    OerHorari; 

Execution;  Qamuhmgnt;  Hiabeaa  Corptu; 

It^UT^etion;  Mandamu*;  Repleein. 
Supplemental  anmmons,  see  Partiet,  < 

Serrioe  on  non-residents. 

1.  Under  Code  Civil  Proc  N.  T.  S  485. 
providing  that  an  order  for  the  semce  of 
a  lummons  on  a  defendant  residing  within 
the  state  may  be  made  on  satiafactorr 
proof  that  proper  and  diligent  effort  has 
been  made  to  serve  the  summons  on  the 
defendant,  and  that  the  place  of  his  to- 

iourn  cannot  be  ascertained,  or  that,  if  he 
I  within  the  state,  he  avoids  service,  so 
that  personal  service  cannot  be  made,  such 
substituted  service  cannot  be  had  on  a  de- 
fendant who  is  absent  as  a  theatrical  man- 
ager, and  whose  location  at  any  time  can 
be  ascertained,  and  who  is  attending  to  his 
business  without  any  attempt  to  avoid 
service.— Ottman  v.  Daly,  7  N.  Y.  a  887. 

i.  It  can  make  no  difference  that  if  sach 
service  is  not  allowed  the  statute  of  limita- 
tions will  run  against  the  action. — Ottmaa 
T.  Dalv.  7  N.  Y.  8.  897. 
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